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Article 1

The International Court of Justice established by the Charter of the United Nations as the
principal judicial organ of the United Nations shall be constituted and shall function in
accordance with the provisions of the present Statute.

CHAPTER I

ORGANIZATION OF THE COURT

Article 2

The Court shall be composed of a body of independent judges, elected regardless of their
nationality from among persons of high moral character, who possess the qualifications
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reciprocity on the part of several or certain states, or for a certain time.

4. Such declarations shall be deposited with the Secretary-General of the United Nations,
who shall transmit copies thereof to the parties to the Statute and to the Registrar of the
Court.

5. Declarations made under Article 36 of the Statute of the Permanent Court of
International Justice and which are still in force shall be deemed, as between the parties to
the present Statute, to be acceptances of the compulsory jurisdiction of the International
Court of Justice for the period which they still have to run and in accordance with their
terms.

6. In the event of a dispute as to whether the Court has jurisdiction, the matter shall be
settled by the decision of the Court.

Article 37

Whenever a treaty or convention in force provides for reference of a matter to a tribunal to
have been instituted by the League of Nations, or to the Permanent Court of International
Justice, the matter shall, as between the parties to the present Statute, be referred to the
International Court of Justice.

Article 38

1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.
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2. This provision shall not prejudice the power of the Court to decide a case ex aequo et
bono, if the parties agree thereto.

CHAPTER III

PROCEDURE

Article 39

1. The official languages of the Court shall be French and English. If the parties agree that
the case shall be conducted in French, the judgment shall be delivered in French. If the
parties agree that the case shall be conducted in English, the judgment shall be delivered in
English.

2. In the absence of an agreement as to which language shall be employed, each party may,
in the pleadings, use the language which it prefers; the decision of the Court shall be given
in French and English. In this case the Court shall at the same time determine which of the
two texts shall be considered as authoritative.

3. The Court shall, at the request of any party, authorize a language other than French or
English to be used by that party.

Article 40

1. Cases are brought before the Court, as the case may be, either by the notification of the
special agreement or by a written application addressed to the Registrar. In either case the
subject of the dispute and the parties shall be indicated.

2. The Registrar shall forthwith communicate the application to all concerned.

3. He shall also notify the Members of the United Nations through the Secretary-General,
and also any other states entitled to appear before the Court.

Article 41

1. The Court shall have the power to indicate, if it considers that circumstances so require,
any provisional measures which ought to be taken to preserve the respective rights of either
party.
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AVDELING XX 
MILJØ 

Artikkel 191 
(tidl. artikkel 174 TEF) 

1. Unionens politikk på miljøområdet skal bidra til at følgende mål nås: 

– bevaring, vern og forbedring av miljøets kvalitet, 
– vern av menneskers helse, 
– en forsiktig og fornuftig utnyttelse av naturressursene, 
– fremme av tiltak på internasjonalt plan for å løse regionale og verdensomspennende 

miljøproblemer og særlig bekjempe klimaendring. 

2. Unionens politikk på miljøområdet skal ta sikte på et høyt beskyttelsesnivå, idet det tas 
hensyn til at forholdene er ulike i Unionens forskjellige regioner. Den skal bygge på føre var-
prinsippet, prinsippet om forebyggende tiltak, prinsippet om at skade på miljøet fortrinnsvis 
rettes opp ved kilden, og prinsippet om at forurenseren betaler. 

Harmoniseringstiltakene nevnt ovenfor skal i relevante tilfeller inneholde en 
beskyttelsesklausul som tillater medlemsstatene, av én eller flere ikke-økonomiske grunner, å 
treffe midlertidige tiltak som skal være undergitt en kontrollordning i Unionen. 

3. Ved utforming av sin politikk på miljøområdet skal Unionen ta hensyn til 

– de tilgjengelige vitenskapelige og tekniske data, 
– miljøsituasjonen i Unionens forskjellige regioner, 
– mulige fordeler og ulemper ved å handle eller unnlate å handle, 
– den økonomiske og sosiale utvikling i Unionen som helhet og en balansert utvikling av 

Unionens regioner. 

4. Innenfor rammen av sine ansvarsområder skal Unionen og medlemsstatene samarbeide 
med tredjestater og relevante internasjonale organisasjoner. De nærmere regler for 
samarbeidet kan fastsettes ved avtaler mellom Unionen og de berørte tredjemenn. 

Første ledd berører ikke medlemsstatenes myndighet til å føre forhandlinger i internasjonale 
organer og inngå avtaler. 

Artikkel 192 
(tidl. artikkel 175 TEF) 

1. Europaparlamentet og Rådet skal etter den ordinære regelverksprosessen og etter å ha 
rådspurt Den økonomiske og sosiale komité og Regionkomiteen treffe avgjørelse om de tiltak 
som skal iverksettes av Unionen med sikte på å virkeliggjøre målene i artikkel 191. 

2. Uten hensyn til nr. 1 og med forbehold for artikkel 114 skal Rådet, som skal treffe 
avgjørelse ved enstemmighet etter en særlig regelverksprosess og etter å ha rådspurt 
Europaparlamentet, Den økonomiske og sosiale komité og Regionkomiteen, vedta 

a) bestemmelser som i hovedsak gjelder skatter og avgifter, 
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b) tiltak i forbindelse med 

– lokal og regional planlegging, 
– kvantitativ forvaltning av vannressursene, eller tiltak som direkte eller indirekte 

 berører tilgangen til disse ressursene, 
– arealbruk, unntatt avfallshåndtering, 

c) tiltak som i vesentlig grad påvirker en medlemsstats valg mellom forskjellige 
energikilder og den alminnelige struktur for dens energiforsyning. 

Rådet kan ved enstemmighet etter forslag fra Kommisjonen og etter å ha rådspurt 
Europaparlamentet, Den økonomiske og sosiale komité og Regionkomiteen la den ordinære 
regelverksprosessen få anvendelse på saker nevnt i første ledd. 

3. Alminnelige handlingsprogrammer, der de prioriterte mål fastsettes, skal vedtas av 
Europaparlamentet og Rådet etter den ordinære regelverksprosessen og etter at de har 
rådspurt Den økonomiske og sosiale komité og Regionkomiteen. 

De tiltak som er nødvendige for å iverksette programmene, skal vedtas på vilkårene fastsatt i 
nr. 1 eller 2. 

4. Med forbehold for visse tiltak vedtatt av Unionen skal miljøpolitikken finansieres og 
gjennomføres av medlemsstatene. 

5. Med forbehold for prinsippet om at forurenseren betaler, skal Rådet, dersom et tiltak med 
hjemmel i nr. 1 medfører utgifter som anses uforholdsmessig store for en medlemsstats 
offentlige myndigheter, i den rettsakt der tiltaket vedtas, fastsette egnede bestemmelser i form 
av 

– midlertidige unntak og/eller 
– økonomisk støtte gjennom utjevningsfondet opprettet etter artikkel 177. 

Artikkel 193 
(tidl. artikkel 176 TEF) 

Beskyttelsestiltak vedtatt etter nr. 192 er ikke til hinder for at en medlemsstat opprettholder 
eller innfører tiltak som gir bedre vern. Tiltakene må være forenlige med traktatene. De skal 
meddeles Kommisjonen. 

8
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Article 22. WITHORAWAL OF RESERVATIONS 
AND OF OBJECTIONS TO RESERVATIONS 

1980 

l. U ni ess the treaty otherwise provides, a reservat ion may be withdrawn at any 
time and the consent of a State which has accepted the reservation is not required for 
its withdrawal. 

2. Unless the treaty otherwise provides, an objection toa reservation may be 
withdrawn at any time. 

3. Unless the treaty otherwise provides, or it is otherwise agreed: 
(a) The withdrawal of a reservation becomes operative in relation to another con

tracting State only when notice of it has been received by that State; 
(b) The withdrawal of an objection to a reservation becomes operative only when 

notice of it has been received by the State which formulated the reservation. 

Artic/e 23. PROCEDURE REGARDING RESERVATIONS 

l. A reservation, an express acceptance of a reservation and an objection to a 
reservation must be formulated in writing and communicated to the contracting 
States and other States entitled to become parties to the treaty. 

2. If formulated when signing the treaty subject to ratifi.cation, acceptance or 
approval, a reservation must be formally confi.rmed by the reserving State when ex
pressing its consent to be bound by the treaty. In such a case the reservation shall be 
considered as having been made on the date of its confirmation. 

3. An express acceptance of, or an objection to, a reservation made previously 
to confirmation of the reservation does not itself require confirmation. 

4. The withdrawal of a reservation or of an objection to a reservation must be 
formulated in writing. 

SECTION 3. ENTRY INTO FORCE AND PROVlSIONAL APPLICATION OF TREATIES 

Artic/e 24. ENTRY lNTO FORCE 

l. A treaty enters into force in such manner and upon such date as it may pro
vide or as the negotiating States may agree. 

2. Failing any such provision or agreement, a treaty enters into force as soon 
as consent to be bound by the treaty has been established for all the negotiating 
States. 

3. When the consent of a State to be bound bya treaty is established on a date 
after the treaty has come into force, the treaty enters into force for that State on that 
date, unless the treaty otherwise provides. 

4. The provisions of a treaty regulating the authentication of its text, the 
establishment of the consent of States to be bound by the treaty, the manner or date 
of its entry into force, reservations, the functions of the depositary and other matters 
arising necessarily befare the entry into force of the treaty apply from the time of the 
adoption of its text. 

Article 25. PROVISIONAL APPLICATION 

l. A treaty or apart of a treaty is applied provisionally pending its entry into 
force if: 
(a) The treaty itself so provides; or 
(b) The negotiating States have in same other manner so agreed. 

Vol. l 155, l-18232 
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2. Unless the treaty otherwise provides or the negotiating States have other
wise agreed, the provisional application of a treaty or a part of a treaty with respect 
to a State shall be terminated if that State notifies the other States between which the 
treaty is being applied provisionally of its intention not to become a party to the treaty. 

PART m. OBSERVANCE, APPLICATION AND INTERPRETATION 
OFTREATIES 

SECTION I. OBSERVANCE OF TREATTES 

Article 26. "PACTA SUNT SERYANDA" 
Every treaty in force is binding upon the parties to it and must be performed by 

them in good faith. 

Article 27. lNTERNAL LAW AND OBSERYANCE OF TREATIES 
A party may not invoke the provisions of its internal law as justification for its 

failure to perform a treaty. This rule is without prejudice to article 46. 

SECTlON 2. APPLICATION OF TREATIES 

Artic/e 28. NoN-RETROACTIVITY OF TREATIES 
Unless a different intention appears from the treaty or is otherwise established, 

its provisions do not bind a party in relation to any act or fact which took place or 
any situation which ceased to exist before the date of the entry into force of the treaty 
with respect to that party. 

Article 29. TERRITOR1AL scoPE OF TREATIES 
Unless a different intention appears from the treaty or is otherwise established, a 

treaty is binding upon each party in respect of its entire territory. 

Artic/e 30. APPLICATION OF SUCCESSIVE TREATIBS RELATING 
TO THE SAME SUBJECT-MATIER 

1. Subject to Article 103 of the Charter of the United Nations, the rights and 
obligations of States parties to successive treaties relating to the same subject-matter 
shall be determined in accordance with the following paragraphs. 

2. When a treaty specifies that it is subject to, or that it is not to be considered 
as incompatible with, an earlier or later treaty, the provisions of that other treaty 
prevail. 

3. When all the parties to the earlier treaty are parties also to the later treaty 
but the earlier treaty is not terminated or suspended in operation under article 59, the 
earlier treaty applies only to the extent that its provisions are compatible with chose 
of the later treaty. 

4. When the parties to the later treaty do not include all the parties to the 
earlier one: 
(a) As between States parties to both treaties the same ruJe applies as in paragraph 3; 
(b) As between a State party to both treaties anda State party to only one of the 

treaties, the treaty to which both States are parties governs their mutual rights 
and obligations. 

5. Paragraph 4 is without prejudice to article 41, or to any question of the ter
mination or suspension of the operation of a treaty under article 60 or to any ques-

Vol. ll55, l-18232 
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tion of responsibility which may arise fora State from the conclusion or application 
of a treaty the provisions of which are incompatible with its obligations towards 
another State under another treaty. 

SECTION 3. lNTERPRETATION OF TREATIES 

Article 31. GENERAL RULE OF INTERPRETATION 

l. A treaty shaU be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of its 
object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, 
in addition to the text, including its preamble and annexes: 
(a) Any agreement relating to the treaty which was made between all the parties in 

connexion with the conclusion of the treaty; 
(b) Any instrument which was made by one or more parties in connexion with the 

conclusion of the treaty and accepted by the other parties as an instrument 
related to the treaty. 

3. There shall be taken into account, together with the context: 
(a) Any subsequent agreement between the parties regarding the interpretation of 

the treaty or the application of its provisions; 
(b) Any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation; 
(c) Any relevant rules of international law applicable in the relations between the 

parties. 
4. A special meaning shall be given to a term if it is established that the parties 

so intended. 

Article 32. SuPPLEMENTARY MEANS OF INTERPRETATION 

Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order to 
confirm the meaning resulting from the application of article 31, or to determine the 
meaning when the interpretation according to article 31: 
(a) Leaves the meaning ambiguous or obscure; or 
(b) Leads toa result which is manifestly absurd or unreasonable. 

Artic/e 33. INTERPRETf,TION OF TREATIES AUTHENTICATED 
IN TWO OR MORE LANGUAGES 

l. When a treaty has been authenticated in two or more languages, the text is 
equally authoritative in each language, unless the treaty provides or the parties agree 
that, in case of divergence, a particular text shall prevail. 

2. A version of the treaty in a language other than one of those in which the 
text was authenticated shall be considered an authentic text only if the treaty so pro
vides or the parti es so agree. 

3. The terms of the treaty are presumed to have the same meaning in each 
authentic text. 

4 . Except where a particular text prevails in accordance with paragraph l, 
when a comparison of the authentic texts discloses a difference of meaning which the 
application of articles 31 and 32 does not remove, the meaning which best reconciles 
the texts, having regard to the object and purpose of the treaty, shall be adopted. 

Vol. l lSS, 1- 18232 
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 POWELL AND RAYNER v. THE UNITED KINGDOM JUDGMENT 

 
1 

 

In the case of Powell and Rayner

, 

The European Court of Human Rights, sitting, in accordance with Article 

43 (art. 43) of the Convention for the Protection of Human Rights and 

Fundamental Freedoms ("the Convention") and the relevant provisions of 

the Rules of Court, as a Chamber composed of the following judges: 

 Mr  R. RYSSDAL, President, 

 Mr  Thór VILHJÁLMSSON, 

 Mr  L.-E. PETTITI, 

 Sir  Vincent EVANS, 

 Mr  A. SPIELMANN, 

 Mrs  E. PALM, 

 Mr  I. FOIGHEL, 

and also of Mr M.-A. EISSEN, Registrar, and Mr H. PETZOLD, Deputy 

Registrar, 

Having deliberated in private on 30 September 1989 and 24 January 

1990, 

Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.   The case was referred to the Court by the European Commission of 

Human Rights ("the Commission") on 16 March 1989, within the three-

month period laid down by Article 32 § 1 and Article 47 (art. 32-1, art. 47) 

of the Convention. It originated in an application (no. 9310/81) against the 

United Kingdom of Great Britain and Northern Ireland initially lodged with 

the Commission under Article 25 (art. 25) of the Convention on 31 

December 1980 by the Federation of Heathrow Anti-Noise Groups, which 

application was subsequently continued by Richard John Powell and 

Michael Anthony Rayner, who are British citizens. 

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) 

and to the declaration whereby the United Kingdom recognised the 

compulsory jurisdiction of the Court (Article 46) (art. 46). The object of the 

request was to obtain a decision from the Court as to whether the facts of 

the case disclosed a breach by the respondent State of its obligations under 

Article 13 (art. 13) of the Convention. 

                                                 

 Note by the Registrar: The case is numbered 3/1989/163/219.  The first number is the 

case's position on the list of cases referred to the Court in the relevant year (second 

number).  The last two numbers indicate the case's position on the list of cases referred to 

the Court since its creation and on the list of the corresponding originating applications to 

the Commission. 
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2.   In response to the enquiry made in accordance with Rule 33 § 3 (d) 

of the Rules of Court, the applicants stated that they wished to take part in 

the proceedings and sought leave, which was granted by the President of the 

Court, to be represented by a university law lecturer from the United 

Kingdom (Rule 30). 

3.   The Chamber to be constituted included ex officio Sir Vincent Evans, 

the elected judge of British nationality (Article 43 of the Convention) (art. 

43), and Mr R. Ryssdal, the President of the Court (Rule 21 § 3 (b)). On 30 

March 1989, in the presence of the Registrar, the President drew by lot the 

names of the other five members, namely Mr Thór Vilhjálmsson, Mr L.-E. 

Pettiti, Mr J. A. Carrillo Salcedo, Mr N. Valticos and Mrs E. Palm (Article 

43 in fine of the Convention and Rule 21 § 4) (art. 43). Subsequently, Mr 

Carrillo Salcedo and Mr Valticos, being unable to take part in the 

consideration of the case, were replaced by Mr A. Spielmann and Mr J. 

Pinheiro Farinha, substitute judges; Mr Pinheiro Farinha was in turn 

replaced by Mr I. Foighel (Rules 22 § 1 and 24 § 1). 

4.   Mr Ryssdal assumed the office of President of the Chamber (Rule 21 

§ 5) and, through the Deputy Registrar, consulted the Agent of the 

Government, the Delegate of the Commission and the representative of the 

applicants on the need for a written procedure (Rule 37 § 1). In accordance 

with the order made in consequence, the registry received the applicants’ 

memorial on 16 June 1989 and the Government’s memorial on 23 June 

1989. 

In a letter of 18 August 1989, the Secretary to the Commission informed 

the Registrar that the Delegate would submit his observations at the hearing. 

5.   Having consulted, through the Deputy Registrar, those who would be 

appearing before the Court, the President directed that the oral proceedings 

should open on 27 September 1989 (Rule 38). 

6.   The hearing took place in public in the Human Rights Building, 

Strasbourg, on the appointed day. The Court had held a preparatory meeting 

immediately beforehand. 

There appeared before the Court: 

- for the Government 

 Mr M. C. WOOD, Legal Counsellor, 

   Foreign and Commonwealth Office,    Agent, 

 Mr N. BRATZA, Q.C.,  Counsel, 

 Ms P. HENDERSON, Department of Transport, 

 Mr E. NEVE, Department of Transport,  Advisers; 

- for the Commission 

 Mr E. BUSUTTIL,  Delegate; 

- for the applicants 

 Ms F. HAMPSON, Lecturer in Law 

   at the University of Essex,  Counsel. 
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The Court heard addresses by Mr Bratza for the Government, by Mr 

Busuttil for the Commission and by Ms Hampson for the applicants, as well 

as their replies to its questions. 

7.   Various documents were lodged at the registry by the Government 

and the applicants on the day of the hearing and on different dates between 

10 October 1989 and 4 January 1990. 

AS TO THE FACTS 

A. Background 

8.   The first applicant, Richard John Powell, is a director of a mining 

concern and lives with his family at Esher, Surrey, in a house which he 

bought in 1957. The property is situated several miles from Heathrow 

Airport, London. Since 1972 it has lain under a flight departure route from 

Heathrow in operation for about one third of the year, usually during the 

summer months. Following objections to the level of noise disturbance, the 

route was divided into two sections in 1975. At least until 1984 Mr Powell’s 

home fell just within the 35 Noise and Number Index (NNI) contour, which 

is considered to be a low noise-annoyance rating (see paragraph 10 below). 

About half a million other people live within this contour area. Since 1984 

the house has been within a lower NNI contour. 

9.   The second applicant, Michael Anthony Rayner, farms together with 

other members of his family lands situated in Colnbrook, Berkshire, which 

have been in his family for some generations. He lives in a bungalow at 

Colnbrook acquired by his family as part of its land-holding in 1952. The 

applicant took up residence there in 1961 on the occasion of his marriage. 

The bungalow is situated about one and a third miles west of, and in a direct 

line with, Heathrow’s northern runway. It is regularly overflown during the 

day and to a limited extent at night. It falls within a 60 NNI contour, which 

is regarded as an area of high noise-annoyance for residents. According to 

the statistics supplied by the Government, the average height of arriving 

aircraft over Mr Rayner’s property is 450 feet and the average height of 

departing aircraft varies between 1,235 and 2,365 feet according to aircraft 

type. About 6,500 people around Heathrow Airport experience a noise 

exposure equal to or greater than that suffered by Mr Rayner and his family. 

10.   The NNI is a long-term average measure of noise exposure which is 

used in the United Kingdom to assess the disturbance from aircraft noise to 

communities near airports. It takes account of two features of the noise, 

namely the average noisiness and the number of aircraft heard during an 

average summer day. The flights which determine the NNI at any point on 
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the ground are those which take place between 06.00 and 18.00 hours 

Greenwich Mean Time during the three busy summer months of mid-June 

to mid-September and which make a peak noise level exceeding 80 

perceived noise decibels (PNdB) at that point. The purpose of the NNI is to 

represent community reaction to the level of aircraft noise so as to guide 

planning, development and noise control. Thus, the NNI is amongst the 

criteria applied in planning controls, so that land within the 35 to 39 NNI 

contours may be used for residential development, planning permission not 

being refused on noise grounds alone. However, land within the 40 to 50 

NNI contours (moderate noise-annoyance zone) will not be given over to 

development, except for the infilling of existing built-up areas on condition 

that appropriate sound insulation is used. No development whatsoever is 

permitted within the 60 NNI and over contours (high noise-annoyance 

zone). It is to be noted that the NNI calculation reflects a logarithmic 

element in the PNdB scale, which has the result that every increase of 10 in 

that scale represents approximately a doubling of the loudness. 

B.  The growth of Heathrow Airport 

11.   Heathrow Airport was formally opened in May 1946. In 1952 the 

first scheduled air services using jet airliners were inaugurated. Three 

terminals were opened in 1955, 1961 and 1968. After a public inquiry 

which lasted for 24 weeks and heard 125 witnesses, a fourth terminal was 

opened in 1986. As regards future expansion, the Government’s policy, as 

stated in the 1985 "Airports Policy" White Paper, is that they are "not 

prepared to make any commitments at this stage on the question of a fifth 

terminal at Heathrow but will keep the matter under review" (Command 

Paper, Cmnd 9542, paragraph 5.19). 

12.   Heathrow is one of the busiest international airports in the world. 

The Airport handled 3 million passengers in 1956, over one million 

passengers during the one month of July 1963, 22.4 million passengers on 

international routes and 4.4 million passengers on domestic routes in 1973, 

and 37.5 million passengers on international routes and 6.8 million 

passengers on domestic routes in 1988. There has been a corresponding 

increase in aircraft movements over the years. Over 22% of passengers use 

the airport as an interchange point. It is currently used by over 70 airlines 

and serves 200 destinations worldwide. It is the United Kingdom’s leading 

port in terms of visible trade and in 1988 handled cargo valued at £26.3 

billion. Heathrow Airport contributes around £200 million to the United 

Kingdom’s balance of payments, provides direct employment for some 

48,600 persons, in addition to the substantial number of workers employed 

locally in servicing the industry, and pays over £16 million in local rates 

and rents. 
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C. Compensation measures 

13.   Compensation for the loss of value of houses and land as a result of 

airport noise is provided for by the Land Compensation Act 1973. However, 

such compensation is payable only in respect of new or altered public works 

first brought into use after 16 October 1969. Intensification of an existing 

use is, for reasons of principle and practice, not compensatable. Mr Powell 

and Mr Rayner would have no entitlement to compensation under this Act, 

there being no relevant new or altered development in the case of Heathrow 

Airport. 

14.   The British Airports Authority, being a public statutory body, did 

not have power to acquire property near an airport unless it could show that 

the acquisition of the property was necessary for the proper performance of 

its function. In December 1986, after the completion of the fourth terminal 

(see paragraph 11 above) and privatisation of the Authority, the successor 

company to the Authority announced a scheme for the purchase of noise-

blighted properties close to Heathrow Airport. This scheme provided for 

purchase by the company of property severely affected by aircraft noise at 

Heathrow (within the 65 NNI contour) where the owner had acquired the 

property before 17 October 1969 and wished to sell but could not do so 

except at a deflated price. Claims had to be made between 1 January 1987 

and 31 December 1988. By virtue of the contour limitation the applicants’ 

properties were excluded from the scheme. 

15.   An action will lie at common law for nuisance in respect of an 

activity which unreasonably interferes with the use and enjoyment of land, 

for example an activity causing annoyance through noise. If liability is 

established, damages may be awarded or, in certain circumstances, an 

injunction granted. However, the Noise Abatement Act 1960 specifically 

exempts aircraft noise from its protection. The liability of aircraft operators 

is further limited by section 76(1) of the Civil Aviation Act 1982, which 

reads: 

"No action shall lie in respect of trespass or in respect of nuisance, by reason only of 

the flight of an aircraft over any property at a height above the ground which, having 

regard to wind, weather and all the circumstances of the case, is reasonable, or the 

ordinary incidents of such flights, so long as the provisions of any Air Navigation 

Order or of any orders under section 62 above have been duly complied with and there 

has been no breach of section 81 below." 

Section 76(2) of the 1982 Act in turn provides for strict liability - that is, 

liability without proof of intention or negligence - where material loss or 

damage to any person or property on land or water is caused by, inter alia, 

an aircraft in flight or an object falling from an aircraft. Provisions 

equivalent to section 76 existed in earlier civil aviation legislation (for 

example, section 9 of the Air Navigation Act 1920 and section 40 of the 

Civil Aviation Act 1949). 
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Section 76 is comparable to Article 1 of the Rome Convention of 1952 

on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 

which reads: 

"Any person who suffers damage on the surface shall, upon proof only that the 

damage was caused by an aircraft in flight or by any person or thing falling therefrom, 

be entitled to compensation as provided by this Convention. Nevertheless there shall 

be no right to compensation if the damage is not a direct consequence of the incident 

giving rise thereto, or if the damage results from the mere fact of passage of the 

aircraft through the airspace in conformity with existing air traffic regulations." 

(United Nations Treaty Series, 1958, vol. 310, no. 4493, p. 182) 

As at January 1990, this Convention had been ratified by thirty-six 

States, including four members of the Council of Europe, namely Belgium, 

Italy, Luxembourg and Spain but not the United Kingdom. 

16.   Section 76(1) of the 1982 Act does not exclude all liability on the 

part of aircraft operators for trespass and nuisance caused by aircraft in 

flight. In the first place, the exemption applies only in respect of aircraft 

flying at a reasonable height above the ground. What is reasonable is a 

question of fact depending on all relevant circumstances. Secondly, for the 

exemption to apply there must be compliance with the statutory provisions 

referred to in section 76(1). In practice this means the Air Navigation Order 

1985 as amended, the Air Navigation (General) Regulations 1981 as 

amended, the Rules of the Air and Air Traffic Control Regulations 1985 as 

amended and, of especial importance in this connection, the Air Navigation 

(Noise Certification) Order 1987 (and the corresponding provisions of 

earlier orders and regulations applicable from time to time). Thus, if, for 

example, an aircraft flies in a manner which is not in accordance with the 

applicable regulations or takes off or lands in contravention of the Air 

Navigation (Noise Certification) Order, its operator will not be entitled to 

rely upon section 76 as a defence to any action for trespass or nuisance. 

D. Noise abatement measures 

17.   The main forum for international co-operation seeking to make 

aircraft quieter is the International Civil Aviation Organisation (ICAO). The 

broad thrust of ICAO’s work has been towards the development of a series 

of standards, leading to the phasing out of aircraft unable to meet them. 

These standards are not operative within the ICAO member States unless 

and until they are given effect in national legislation. In the United 

Kingdom effect is given to them by means of an Air Navigation (Noise 

Certification) Order. 

Orders of 1970 and 1979 reflected the first ICAO standards developed 

concerning subsonic jet aircraft. A 1984 Order gave effect to new ICAO 

standards and to regulations based upon recommendations of the European 

Civil Aviation Conference. In doing so, the 1984 Order also implemented 
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the requirements of the European Community Directives of 1979 and 1983 

on "Limitation of Noise Emission from Subsonic Aircraft". It was, however, 

more stringent in its application inasmuch as non-compliant subsonic jets 

were banned from the domestic register twelve months earlier than required 

by the 1979 Directive. Orders of 1986 and 1987 introduced further ICAO 

standards. 

18.   In structuring its landing charges, Heathrow Airport Limited has 

taken account of ICAO noise certification standards to encourage the use of 

quieter aircraft. 

19.   Since 1971 restrictions have been placed on night movements of 

jets, with the aim of phasing out night flights of noisier aircraft. These 

measures have been adopted in the light of research into the relationship 

between aircraft noise and sleep disturbance and after consultation of all 

interested parties, including the Federation of Heathrow Anti-Noise Groups 

to which the applicants belong. 

20.   Monitoring of aircraft noise on take-off from Heathrow Airport was 

first carried out in the early 1960’s. Since 1974 automatic equipment, 

consisting of thirteen noise monitoring terminals linked to a central 

processing and control unit, has been used. The positioning of these 

terminals is designed to protect the first built-up area reached after take-off 

from noise levels in excess of the statutory limits of 110 PNdB by day 

(07.00-23.00 hours local time) and 102 PNdB by night (23.00-07.00 hours 

local time). In the event of an infringement of the noise limit, the Airport 

informs the airline by letter and sends a copy to the Department of 

Transport. According to the Government, the effect of recent bans on non-

noise-certificated aircraft has been to keep the rate of compliance to around 

99% by day and 98% by night. The Secretary of State is empowered by 

section 78 of the Civil Aviation Act to deny Heathrow’s facilities to 

operators who fail to comply with noise abatement measures, but to date it 

has not been found necessary to invoke this provision. On the other hand, 

night flight quotas have been reduced for infringing operators. 

21.   Aircraft taking off from Heathrow Airport are statutorily required to 

remain on a small number of specified routes, known as noise preferential 

routes. These routes are designed to avoid as far as possible the major built-

up areas. 

22.  Approach procedures said to result in lower noise levels in 

comparison with traditional approach procedures are now standard practice. 

Furthermore, minimum height requirements on approach to land as well as 

on take-off are laid down in the regulations. In addition, since 1972 a 

system of regularly alternating the landing runway has been implemented at 

Heathrow during westerly operations, the main objective being to achieve a 

fair sharing of periods of relative quiet among the communities of West 

London affected by noise from landing aircraft. 
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23.   A helicopter link between Gatwick Airport and Heathrow Airport 

was introduced in 1978. However, after public inquiries in 1978, 1979, 1983 

and 1985, the Secretary of State for Transport gave directions in June 1986 

for the operator’s licence to be revoked for environmental reasons. 

24.   Following earlier schemes in 1966, 1972, and 1975, a scheme for 

sound insulation of dwellings was introduced for Heathrow in 1980. Under 

this scheme, which cost the British Airports Authority approximately £19 

million, over 16,000 house owners or occupiers applied for grants. The 

scheme concentrated on those localities that would still be experiencing 

comparatively high noise levels in the mid 1980’s and on localities where 

there is the greatest degree of disturbance due to aircraft noise at night. 

Within this area the amount of grant provided was intended to cover 100% 

of the reasonable costs incurred. The boundary was based on the forecast 50 

NNI contour for 1985 and the composite of the 95 PNdB noise footprint for 

quieter aircraft. 95 PNdB is the exterior noise level below which current 

evidence suggests that the average person in an uninsulated room is unlikely 

to be awakened. After consultation and in line with a commitment by the 

Government to review the boundaries once the actual noise climate was 

known, an extension scheme to include additional areas was brought into 

operation in April 1989 at an estimated cost of £11.25 million. 

In common with other persons living within the 60 NNI contour, Mr 

Rayner qualifies for a full noise-insulation grant. 

PROCEEDINGS BEFORE THE COMMISSION 

25.   The application (no. 9310/81) was first lodged with the Commission 

on 31 December 1980 by the Federation of Heathrow Anti-Noise Groups. 

On 15 March 1984 the Commission rejected the Federation’s complaint, but 

the application was continued by Mr Powell and Mr Rayner, together with a 

third applicant whose claim has since been settled. In their application, they 

complained of excessive noise levels in connection with the operation of 

Heathrow Airport. They invoked Articles 6 § 1, 8 and 13 (art. 6-1, art. 8, art. 

13) of the Convention and Article 1 of Protocol No. 1 (P1-1). On 17 

October 1985 and 16 July 1986 respectively the cases of Mr Powell and Mr 

Rayner were declared admissible under Article 13 (art. 13) of the 

Convention but inadmissible for the rest. 

In its report adopted on 19 January 1989 (Article 31) (art. 31) the 

Commission expressed the opinion that there had been a violation of Article 

13 (art. 13) of the Convention in relation to Mr Rayner’s claim under Article 

8 (art. 8) of the Convention (by twelve votes to four), but not in relation to 

any of the other claims (unanimously as regards both applicants’ grievances 

under Article 1 of Protocol No. 1 and Article 6 § 1 (P1-1, art. 6-1) of the 
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Convention, by fifteen votes to one as regards Mr Powell’s grievance under 

Article 8 (art. 8) of the Convention). The full text of the Commission’s 

opinion and of the dissenting opinion contained in the report is reproduced 

as an annex to this judgment

. 

FINAL SUBMISSIONS MADE TO THE COURT 

26.   At the public hearing on 27 September 1989 the applicants asked 

the Court "to find that they have been the victims of a violation of Articles 6 

and 8 (art. 6, art. 8) of the Convention and that the lack of any effective 

remedy before a national authority itself violates Article 13 (art. 13) of the 

Convention". 

27.   At the hearing the Government maintained the final conclusions in 

their memorial, whereby they requested the Court "to decide and declare 

that there has been no violation of Article 13 (art. 13) of the Convention in 

relation to the claims of either applicant under Article 6 § 1 (art. 6-1) or 

Article 8 (art. 8) of the Convention or under Article 1 of Protocol No. 1 (P1-

1)". They also submitted that "the applicants’ attempts to re-open their 

complaints under Articles 6 and 8 (art. 6, art. 8) are ... entirely 

misconceived". 

AS TO THE LAW 

I.   SCOPE OF THE CASE BEFORE THE COURT 

28.   In their application to the Commission Mr Powell and Mr Rayner 

alleged violation of their right to respect for their private life and their home 

(Article 8 of the Convention) (art. 8), of their right of property (Article 1 of 

Protocol No. 1) (P1-1), of their right of access to the courts in civil matters 

(Article 6 § 1 of the Convention) (art. 6-1) and of their right to an effective 

remedy under domestic law for alleged breaches of the Convention (Article 

13 of the Convention) (art. 13). 

According to the terms of its decisions of 17 October 1985 and 16 July 

1986 the Commission declared all these complaints inadmissible as being 

manifestly ill-founded with the exception of the complaint under Article 13 

(art. 13) (see paragraph 25 above). Nonetheless, in the applicants’ 

                                                 

 Note by the Registrar: For practical reasons this annex will appear only with the printed 

version of the judgment (volume 172 of Series A of the Publications of the Court), but a 

copy of the Commission's report is obtainable from the registry. 
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submission, "the Court has jurisdiction to consider the alleged violations of 

Articles 8 and 6 (art. 8, art. 6), independently of the alleged violation of 

Article 13 (art. 13)" (see paragraph 9 in fine of the applicants’ memorial). 

The issue under Article 1 of Protocol No. 1 (P1-1) was not pursued after the 

admissibility stage. 

29.   The compass of the case before the Court is delimited by the 

Commission’s decision on admissibility (see, as the most recent authority, 

the Kamasinski judgment of 19 December 1989, Series A no. 168, p. 30, § 

59). The Court is "precluded from reviewing on their merits ... the 

complaints rejected as manifestly ill-founded, but empowered to entertain 

those complaints which the Commission has declared admissible" (see the 

Boyle and Rice judgment of 27 April 1988, Series A no. 131, p. 24, § 54). 

Whilst the Court is the master of the characterisation to be given in law to 

the facts submitted to its examination, the allegations of violation of 

Articles 6 and 8 (art. 6, art. 8) constituted separate complaints in their own 

right and not, as suggested by the applicants, mere legal submissions or 

arguments relating to the same facts as those underlying the allegation of 

violation of Article 13 (art. 13). Neither can it be inferred from the "full 

consideration" devoted by the Commission to Mr Rayner’s claim under 

Article 8 (art. 8) that this claim was in reality declared admissible but 

rejected on its merits. 

Accordingly the Court agrees with the Commission and the Government 

that it has no jurisdiction in the present case to rule on the grievances under 

Articles 6 and 8 (art. 6, art. 8), independently of their relevance within the 

context of Article 13 (art. 13). 

II.   ALLEGED BREACH OF ARTICLE 13 (art. 13) 

30.   The applicants contended that in respect of their claims under 

Articles 6 § 1 and 8 (art. 6-1, art. 8) of the Convention there was no 

domestic remedy as required by Article 13 (art. 13), which provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity." 

A. Introduction 

31.   Article 13 (art. 13) has been consistently interpreted by the Court as 

requiring a remedy in domestic law only in respect of grievances which can 

be regarded as "arguable" in terms of the Convention (see, for example, the 

Boyle and Rice judgment previously cited, Series A no. 131, p. 23, § 52). In 

the present case each one of the claims of violation forming the basis of the 

applicants’ complaints under Article 13 (art. 13) (the "substantive" claims) 
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was declared inadmissible by the Commission as being "manifestly ill-

founded" (Article 27 § 2 of the Convention - see paragraph 25 above) (art. 

27-2). 

32.   The majority of the Commission, however, drew a distinction 

between the notions of "manifestly ill-founded" and lack of "arguability". It 

was "implicit in the Commission’s established case-law that the term 

‘manifestly ill-founded’ extends further than the literal meaning of the word 

‘manifest’ would suggest at first reading" (see paragraph 59 of the report). 

Thus, some serious claims might give rise to a prima facie issue but, after 

"full examination" at the admissibility stage, ultimately be rejected as 

manifestly ill-founded notwithstanding their arguable character. The 

applicants agreed with this approach. 

For the Government and the minority of the Commission, on the other 

hand, it was inconsistent for the Commission to reach the conclusion that a 

substantive claim of violation was at one and the same time "manifestly ill-

founded" for the purposes of Article 27 § 2 (art. 27-2) and "arguable" for the 

purposes of Article 13 (art. 13). 

33.   As the Court stated in the Boyle and Rice judgment, "on the 

ordinary meaning of the words, it is difficult to conceive how a claim that is 

‘manifestly ill-founded’ can nevertheless be ‘arguable’, and vice versa" (loc. 

cit., p. 24, § 54). Furthermore, Article 13 and Article 27 § 2 (art. 13, art. 27-

2) are concerned, within their respective spheres, with the availability of 

remedies for the enforcement of the same Convention rights and freedoms. 

The coherence of this dual system of enforcement is at risk of being 

undermined if Article 13 (art. 13) is interpreted as requiring national law to 

make available an "effective remedy" for a grievance classified under 

Article 27 § 2 (art. 27-2) as being so weak as not to warrant examination on 

its merits at international level. Whatever threshold the Commission has set 

in its case-law for declaring claims "manifestly ill-founded" under Article 

27 § 2 (art. 27-2), in principle it should set the same threshold in regard to 

the parallel notion of "arguability" under Article 13 (art. 13). 

This does not mean, however, that in the present case the Court is bound 

to hold Article 13 (art. 13) inapplicable solely as a result of the 

Commission’s decisions of 17 October 1985 and 16 July 1986 declaring the 

applicants’ substantive claims under Articles 6 § 1 and 8 (art. 6-1, art. 8) to 

be manifestly ill-founded. Whilst those decisions as such are unreviewable, 

the Court is competent to take cognisance of all questions of fact and law 

arising in the context of the Article 13 (art. 13) complaints duly referred to 

it, including the "arguability" or not of each of the substantive claims (see 

the Boyle and Rice judgment previously cited, p. 24, § 54). In order to 

determine the latter question, the particular facts and the nature of the legal 

issues raised must be examined, notably in the light of the Commission’s 

admissibility decisions and the reasoning contained therein. In that 

connection, as the case of Boyle and Rice and the case of Plattform "Ärzte 
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für das Leben" show, a claim is not necessarily rendered arguable because, 

before rejecting it as inadmissible, the Commission has devoted careful 

consideration to it and to its underlying facts (loc. cit., pp. 27-29, §§ 68-76, 

and pp. 30-31, §§ 79-83; and the Plattform "Ärzte für das Leben" judgment 

of 21 June 1988, Series A no. 139, pp. 11-13, §§ 28-39). 

B. The claim under Article 6 § 1 (art. 6-1) 

34.   The applicants’ claim under Article 6 § 1 (art. 6-1) was that their 

access to the courts for the determination of their "civil rights and 

obligations" was unjustifiably denied by section 76(1) of the Civil Aviation 

Act 1982, which sets out a statutory bar to bringing an action in nuisance in 

respect of aircraft noise (see paragraph 15 above). Article 6 § 1 (art. 6-1), in 

so far as relevant, provides: 

"In the determination of his civil rights and obligations ..., everyone is entitled to a 

fair and public hearing ... by an independent and impartial tribunal established by law. 

..." 

35.   In its admissibility decisions of 17 October 1985 and 16 July 1986 

the Commission rejected the claim under Article 6 § 1 (art. 6-1) as 

manifestly ill-founded on the ground that the applicants had no "civil right" 

under English law to compensation for unreasonable noise nuisance caused 

by aircraft, other than that caused by aircraft flying in breach of aviation 

regulations. In its report the Commission further reasoned that no separate 

issue of an effective remedy could arise under Article 13 (art. 13) since its 

requirements were less strict than and absorbed by those of Article 6 § 1 

(art. 6-1); and that, in so far as the applicants were contesting the 

compatibility of section 76(1) with the Convention, Article 13 (art. 13) did 

not guarantee a remedy allowing a Contracting State’s legislation to be 

challenged as such. It therefore concluded that there had been no violation 

of Article 13 (art. 13) under this head. 

The applicants replied that the Commission’s admissibility decisions 

were based on a misunderstanding of English law. They did have, they 

maintained, a right of action at common law to sue in nuisance on account 

of unreasonable noise levels, but they were denied a remedy to assert that 

right by virtue of section 76(1). The entitlement to bring an action against 

individual airline operators for flying in breach of the regulations or at an 

unreasonable height, which was left intact by section 76(1), was, in the 

applicants’ submission, theoretical and illusory. They contended that the 

statutory bar created by section 76(1) infringed the principles enunciated by 

the Court in the Ashingdane case (see the judgment of 28 May 1985, Series 

A no. 93, pp. 24-25, § 57), in that it did not pursue a legitimate aim, it 

placed a disproportionate burden on the applicants and, as a result, it 

destroyed the very essence of their above-mentioned common-law right. 

25



 POWELL AND RAYNER v. THE UNITED KINGDOM JUDGMENT 

 
13 

The Government advanced arguments similar to those of the 

Commission. Further and in the alternative they contended that section 

76(1) did not impair the very essence of the applicants’ "right to a court" 

under Article 6 § 1 (art. 6-1) or transgress the principle of proportionality. 

36.   The applicants’ grievance under Article 6 § 1 (art. 6-1) is in essence 

directed against the limitation of liability set out in section 76(1) of the Civil 

Aviation Act 1982. Framed in this way their grievance does not bring into 

play Article 6 (art. 6) or Article 13 (art. 13). As the Commission pointed out 

in its admissibility decisions, the effect of section 76(1) is to exclude 

liability in nuisance with regard to the flight of aircraft in certain 

circumstances, with the result that the applicants cannot claim to have a 

substantive right under English law to obtain relief for exposure to aircraft 

noise in those circumstances. To this extent there is no "civil right" 

recognised under domestic law to attract the application of Article 6 § 1 (art. 

6-1) (see the Lithgow and Others judgment of 8 July 1986, Series A no. 

102, p. 70, § 192). In any event Article 13 (art. 13) does not go so far as to 

guarantee a remedy allowing a Contracting State’s laws as such to be 

challenged before a national authority (ibid., p. 74, § 206). 

For the rest no arguable claim of violation of Article 6 § 1 (art. 6-1) can, 

in the Court’s view, be derived from the applicants’ subsidiary assertion that 

the limited entitlement to sue permitted by section 76(1) is illusory. Access 

to the domestic courts is available to any person who considers that he has a 

cause of action in nuisance under English law. If a question of the 

application of section 76(1) arises, it will be for the courts to decide. 

Accordingly, there was no violation of Article 13 (art. 13) in respect of 

the applicants’ claims under Article 6 § 1 (art. 6-1). 

C.  The claim under Article 8 (art. 8) 

37.   The applicants also maintained that, as a result of excessive noise 

generated by air traffic in and out of Heathrow Airport, they had each been 

victim of an unjustified interference by the United Kingdom with the right 

guaranteed to them under Article 8 (art. 8), which provides: 

"1. Everyone has the right to respect for his private ... life [and] his home .... 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of ... the economic well-being of the country ...." 

The applicants disputed the acceptability of the noise levels permitted by 

the air traffic regulations and the effectiveness of the Government’s 

measures to reduce noise exposure. In their submission, by virtue of section 

76(1) of the Civil Aviation Act 1982 they were forced to endure, without 

legal redress, unreasonable disturbance caused by aircraft flying in 

accordance with the regulations. Although it was conceded that Mr Powell 
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was less severely affected than Mr Rayner, both applicants contended that 

they had an "arguable" claim of violation of Article 8 (art. 8) for the 

purposes of Article 13 (art. 13). 

38.   In its admissibility decision concerning Mr Powell the Commission 

left open whether the noise levels experienced by him (see paragraph 8 

above) occasioned an interference with his right to respect for his private 

life and his home, within the meaning of paragraph 1 of Article 8 (art. 8-1), 

since, as it explained in its report (paragraph 56), it found "ample 

justification" in paragraph 2 (art. 8-2) for any resultant limitation on this 

right. In the opinion of the Commission, the facts of his case did not give 

rise to an arguable claim of breach of Article 8 (art. 8) or, consequently, to 

any entitlement to a remedy under Article 13 (art. 13). 

On the other hand, the Commission considered the facts of Mr Rayner’s 

case to be markedly different. In the words of the Delegate, in its 

admissibility decision the Commission found a "clear interference" which 

"involved the Government’s positive obligations under Article 8 (art. 8)", 

albeit an interference justified in a democratic society in the interests of the 

economic well-being of the country. It noted in its report that his home and 

farm were very close to and in the direct line of one of Heathrow Airport’s 

busy runways, that further development was prohibited in this area, which 

was classified as a high noise-annoyance zone, and that he had acquired his 

home before the major expansion of Heathrow Airport (see paragraphs 9 

and 11 above). The "careful consideration" which had had to be given to Mr 

Rayner’s claim under Article 8 (art. 8) at the admissibility stage and the 

facts underlying it persuaded the Commission that it was an arguable claim 

for the purposes of Article 13 (art. 13). Being of the opinion that none of the 

available remedies (as to which, see paragraphs 13 to 16 and 24 above) 

could provide adequate redress for the claim, it concluded that there had 

been a violation of Article 13 (art. 13). 

39.   The Government submitted in the first place that the facts disclosed 

no direct "interference by a public authority" with the applicants’ right 

under Article 8 (art. 8), Heathrow Airport and the aircraft using it not being 

and never having been owned, controlled or operated by the Government or 

any agency of the Government. It was, they contended, not the negative but 

the positive obligations of the State under Article 8 (art. 8) which were in 

reality in issue; and there was no arguable ground for establishing any 

failure on the part of the Government to secure the right of either applicant 

to respect for his private life and his home. 

In their alternative submission, any interference with either applicant’s 

right guaranteed by paragraph 1 of Article 8 (art. 8-1) was, for the reasons 

given in the Commission’s admissibility decisions, clearly justified under 

paragraph 2 (art. 8-2). 

The Government therefore concluded that neither Mr Powell nor Mr 

Rayner had made out an arguable claim of violation of Article 8 (art. 8). 

27



 POWELL AND RAYNER v. THE UNITED KINGDOM JUDGMENT 

 
15 

40.   In each case, albeit to greatly differing degrees, the quality of the 

applicant’s private life and the scope for enjoying the amenities of his home 

have been adversely affected by the noise generated by aircraft using 

Heathrow Airport (see paragraphs 8 to 10 above). Article 8 (art. 8) is 

therefore a material provision in relation to both Mr Powell and Mr Rayner. 

41.   Whether the present case be analysed in terms of a positive duty on 

the State to take reasonable and appropriate measures to secure the 

applicants’ rights under paragraph 1 of Article 8 (art. 8-1) or in terms of an 

"interference by a public authority" to be justified in accordance with 

paragraph 2 (art. 8-2), the applicable principles are broadly similar. In both 

contexts regard must be had to the fair balance that has to be struck between 

the competing interests of the individual and of the community as a whole; 

and in both contexts the State enjoys a certain margin of appreciation in 

determining the steps to be taken to ensure compliance with the Convention 

(see, for example, the Rees judgment of 17 October 1986, Series A no. 106, 

p. 15, § 37, as concerns paragraph 1 (art. 8-1), and the Leander judgment of 

26 March 1987, Series A no. 116, p. 25, § 59, as concerns paragraph 2) (art. 

8-2). Furthermore, even in relation to the positive obligations flowing from 

the first paragraph of Article 8 (art. 8-1), "in striking [the required] balance 

the aims mentioned in the second paragraph (art. 8-2) may be of a certain 

relevance" (see the Rees judgment previously cited, loc. cit.). 

42.   As the Commission pointed out in its admissibility decisions, the 

existence of large international airports, even in densely populated urban 

areas, and the increasing use of jet aircraft have without question become 

necessary in the interests of a country’s economic well-being. According to 

the uncontested figures supplied by the Government, Heathrow Airport, 

which is one of the busiest airports in the world, occupies a position of 

central importance in international trade and communications and in the 

economy of the United Kingdom (see paragraph 12 above). The applicants 

themselves conceded that the operation of a major international airport 

pursued a legitimate aim and that the consequential negative impact on the 

environment could not be entirely eliminated. 

43.   A number of measures have been introduced by the responsible 

authorities to control, abate and compensate for aircraft noise at and around 

Heathrow Airport, including aircraft noise certification, restrictions on night 

jet movements, noise monitoring, the introduction of noise preferential 

routes, runway alternation, noise-related landing charges, the revocation of 

the licence for the Gatwick/Heathrow helicopter link, a noise insulation 

grant scheme, and a scheme for the purchase of noise-blighted properties 

close to the Airport (see paragraphs 14 and 17-24 above). These measures, 

adopted progressively as a result of consultation of the different interests 

and people concerned, have taken due account of international standards 

established, developments in aircraft technology, and the varying levels of 

disturbance suffered by those living around Heathrow Airport. 
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44.   On the other hand, section 76(1) of the Civil Aviation Act 1982 

limits the possibilities of legal redress open to the aggrieved person (see 

paragraph 15 above). However, it is to be noted that the exclusion of 

liability in nuisance is not absolute: it applies only in respect of aircraft 

flying at a reasonable height and in accordance with the relevant regulatory 

provisions, including the Air Navigation (Noise Certification) Order 1987 

(see paragraph 16 above). 

Since a forerunner of section 76(1) was enacted in 1949, successive 

Governments in the United Kingdom have proceeded on the view that the 

problems posed by aircraft noise are in general better dealt with by taking 

and enforcing specific regulatory measures to ensure that disturbance 

caused by aircraft noise is minimised, to the exclusion of having the matter 

settled by the case-law of the courts on the general criterion of 

reasonableness in any actions for nuisance which might be brought at 

common law. It is certainly not for the Commission or the Court to 

substitute for the assessment of the national authorities any other assessment 

of what might be the best policy in this difficult social and technical sphere. 

This is an area where the Contracting States are to be recognised as 

enjoying a wide margin of appreciation. It is not without significance that 

the provisions of section 76(1) are comparable to those of the Rome 

Convention of 1952 on Damage Caused by Foreign Aircraft to Third Parties 

on the Surface (see paragraph 15 above). 

45.   In view of the foregoing, there is no serious ground for maintaining 

that either the policy approach to the problem or the content of the particular 

regulatory measures adopted by the United Kingdom authorities gives rise 

to violation of Article 8 (art. 8), whether under its positive or negative head. 

In forming a judgment as to the proper scope of the noise abatement 

measures for aircraft arriving at and departing from Heathrow Airport, the 

United Kingdom Government cannot arguably be said to have exceeded the 

margin of appreciation afforded to them or upset the fair balance required to 

be struck under Article 8 (art. 8). This conclusion applies to Mr Rayner as 

much as to Mr Powell, even though Mr Rayner has suffered a much higher 

level of disturbance and even though careful consideration was given to his 

complaint by the Commission at the admissibility stage. 

46.   In sum, no arguable claim of violation of Article 8 (art. 8) and, 

consequently, no entitlement to a remedy under Article 13 (art. 13) have 

been made out in relation to either applicant as regards noise caused by 

aircraft flying at a reasonable height and in compliance with air traffic 

regulations. 

In so far as the applicants may also wish to complain of noise caused by 

aircraft not satisfying one or other of these conditions, there is no bar on 

their bringing an action in nuisance. To this extent they must be regarded as 

having an effective remedy available to them. 
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In conclusion, there has been no violation of Article 13 (art. 13) in 

respect of the claims of either applicant under Article 8 (art. 8). 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.   Holds that it has no jurisdiction to entertain the applicants’ complaints 

under Articles 6 § 1 and 8 (art. 6-1, art. 8); 

 

2.   Holds that there has been no violation of Article 13 (art. 13) in respect 

of either applicant. 

 

Done in English and in French, and delivered at a public hearing in the 

Human Rights Building, Strasbourg, on 21 February 1990. 

 

Rolf RYSSDAL 

President 

 

Marc-André EISSEN 

Registrar 
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KROON AND OTHERS v. THE NETHERLANDS JUDGMENT1

In the case of Kroon and Others v. the Netherlands,
The European Court of Human Rights, sitting, in accordance with Article 

43 (art. 43) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention") and the relevant provisions of 
Rules of Court A, as a Chamber composed of the following judges:

Mr R. RYSSDAL, President,
Mr F. GÖLCÜKLÜ,
Mr S.K. MARTENS,
Mr I. FOIGHEL,
Mr A.N. LOIZOU,
Mr J.M. MORENILLA,
Mr A.B. BAKA,
Mr G. MIFSUD BONNICI,
Mr D. GOTCHEV,

and also of Mr H. PETZOLD, Acting Registrar,
Having deliberated in private on 21 April and 20 September 1994,
Delivers the following judgment, which was adopted on the last-

mentioned date:

PROCEDURE

1.   The case was referred to the Court by the European Commission of 
Human Rights ("the Commission") on 3 July 1993, within the three-month 
period laid down by Article 32 para. 1 and Article 47 (art. 32-1, art. 47) of 
the Convention. It originated in an application (no. 18535/91) against the 
Kingdom of the Netherlands lodged with the Commission under Article 25 
(art. 25) by three Netherlands nationals, Catharina Kroon, Ali Zerrouk and 
Samir M’Hallem-Driss, on 15 May 1991.

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) 
and to the declaration whereby the Netherlands recognised the compulsory 
jurisdiction of the Court (Article 46) (art. 46). The object of the request was 
to obtain a decision as to whether the facts of the case disclosed a breach by 

 The case is numbered 29/1993/424/503.  The first number is the case's position on the list 
of cases referred to the Court in the relevant year (second number).  The last two numbers 
indicate the case's position on the list of cases referred to the Court since its creation and on 
the list of the corresponding originating applications to the Commission.
 Rules A apply to all cases referred to the Court before the entry into force of Protocol 
No. 9 (P9) and thereafter only to cases concerning States not bound by that Protocol (P9).  
They correspond to the Rules that came into force on 1 January 1983, as amended several 
times subsequently.
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the respondent State of its obligations under Article 8 (art. 8) of the 
Convention, taken either alone or in conjunction with Article 14 (art. 14+8).

2.   In response to the enquiry made in accordance with Rule 33 para. 3 
(d) of Rules of Court A, the applicants stated that they wished to take part in 
the proceedings and designated the lawyer who would represent them (Rule 
30).

3.   The Chamber to be constituted included ex officio Mr S. K. Martens, 
the elected judge of Netherlands nationality (Article 43 of the Convention) 
(art. 43), and Mr R. Ryssdal, the President of the Court (Rule 21 para. 3 
(b)). On 25 August 1993, in the presence of the Registrar, the President 
drew by lot the names of the other seven members, namely Mr F. Gölcüklü, 
Mr I. Foighel, Mr A.N. Loizou, Mr J.M. Morenilla, Mr A.B. Baka, Mr G. 
Mifsud Bonnici and Mr D. Gotchev (Article 43 in fine of the Convention 
and Rule 21 para. 4) (art. 43).

4.   As President of the Chamber (Rule 21 para. 5), Mr Ryssdal, acting 
through the Registrar, consulted the Agent of the Netherlands Government 
("the Government"), the applicants’ lawyer and the Delegate of the 
Commission on the organisation of the proceedings (Rules 37 para. 1 and 
38). Pursuant to the order made in consequence, the Registrar received the 
Government’s memorial on 26 November 1993 and the applicants’ 
memorial on 30 November. The Secretary to the Commission informed the 
Registrar that the Delegate would submit his observations at the hearing.

5.   On 6 December 1993 the Commission produced certain documents 
from the file on the proceedings before it, as requested by the Registrar on 
the President’s instructions.

6.   In accordance with the decision of the President, who had given the 
applicants leave to use the Dutch language (Rule 27 para. 3), the hearing 
took place in public in the Human Rights Building, Strasbourg, on 19 April 
1994. The Court had held a preparatory meeting beforehand.

There appeared before the Court:
- for the Government

Mr K. de VEY MESTDAGH, Ministry of Foreign Affairs, Agent,
Mr E. LUKÁCS, Ministry of Justice, Adviser;

- for the Commission
Mr C.L. ROZAKIS, Delegate;

- for the applicants
Mr A.W.M. WILLEMS, advocaat en procureur, Counsel.

The Court heard addresses by Mr Rozakis, Mr Willems and Mr de Vey 
Mestdagh and also replies to its questions.
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AS TO THE FACTS

I.   THE PARTICULAR CIRCUMSTANCES OF THE CASE

7.   The first applicant, Catharina Kroon, is a Netherlands national born 
in 1954. The second applicant, Ali Zerrouk, born in 1961, was a Moroccan 
national at the time of the events complained of; he subsequently obtained 
Netherlands nationality. Although they were not living together at the time, 
they had a stable relationship from which the third applicant, Samir 
M’Hallem-Driss, was born in 1987; he has both Moroccan and Netherlands 
nationality. All three applicants live in Amsterdam.

8.   In 1979, Mrs Kroon had married Mr Omar M’Hallem-Driss, a 
Moroccan national.

The marriage broke down towards the end of 1980. Thereafter, Mrs 
Kroon lived apart from her husband and lost contact with him. It appears 
from official records that he left Amsterdam in January 1986 and his 
whereabouts have remained unknown ever since.

9.   Samir was born on 18 October 1987. He was entered in the register 
of births as the son of Mrs Kroon and Mr M’Hallem-Driss.

Mrs Kroon instituted divorce proceedings in the Amsterdam Regional 
Court (arrondissementsrechtbank) one month after Samir’s birth. The action 
was not defended and the divorce became final when the Regional Court’s 
judgment was entered in the register of marriages on 4 July 1988.

10.   On 13 October 1988, relying on section 1:198 (1) of the Civil Code 
(Burgerlijk Wetboek - "CC" - see paragraph 19 below), Mrs Kroon and Mr 
Zerrouk requested the Amsterdam registrar of births, deaths and marriages 
(ambtenaar van de burgerlijke stand) to allow Mrs Kroon to make a 
statement before him to the effect that Mr M’Hallem-Driss was not Samir’s 
father and thus make it possible for Mr Zerrouk to recognise the child as his.

The registrar refused this request on 21 October 1988. While expressing 
sympathy, he noted that Samir had been born while Mrs Kroon was still 
married to Mr M’Hallem-Driss, so that unless the latter brought proceedings 
to deny paternity (see paragraphs 18 and 21 below) recognition by another 
man was impossible under Netherlands law as it stood.

11.   On 9 January 1989 Mrs Kroon and Mr Zerrouk applied to the 
Amsterdam Regional Court for an order directing the registrar to add to the 
register of births Mrs Kroon’s statement that Mr M’Hallem-Driss was not 
Samir’s father and with Mr Zerrouk’s recognition of Samir. They relied on 
Article 8 (art. 8) of the Convention, taken both alone and together with 
Article 14 (art. 14+8), pointing out that while it would have been possible 
for Mrs Kroon’s former husband to deny the paternity of Samir, it was not 
possible for her to deny her former husband’s paternity of the child.
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The Regional Court refused this request on 13 June 1989. It held that in 
spite of the justified wish of Mrs Kroon and Mr Zerrouk to have biological 
realities officially recognised, their request had to be refused since, under 
the law as it stood, Samir was the legitimate child of Mr M’Hallem-Driss. 
There were only limited exceptions to the rule that the husband of the 
mother was presumed to be the father of a child born in wedlock. This was 
justified in the interests of legal certainty, which were of great importance in 
this field, and by the need to protect the rights and freedoms of others. The 
law as it stood was therefore not incompatible with Articles 8 and 14 (art. 8, 
art. 14) of the Convention.

12.   Relying again on Articles 8 and 14 (art. 8, art. 14), Mrs Kroon and 
Mr Zerrouk appealed to the Amsterdam Court of Appeal (gerechtshof).

The Court of Appeal rejected the appeal on 8 November 1989. It held 
that Article 8 (art. 8) was applicable but had not been violated. The 
restrictions imposed on the mother’s right to deny the paternity of her 
husband satisfied the requirements of Article 8 para. 2 (art. 8-2). There had, 
however, been a violation of Article 14 taken together with Article 8 (art. 
14+8), since there was no sound reason for the difference of treatment 
which the law established between husband and wife by not granting the 
latter the possibility, available to the former, of denying the husband’s 
paternity. Nevertheless the appeal could not be allowed; it was not open to 
the court to grant the applicants’ request, as that would require the creation 
of new Netherlands law, including administrative procedure, and would 
therefore go beyond the limits of the judiciary’s powers to develop the law. 
Only the legislature could decide how best to comply with Article 14 (art. 
14) of the Convention as regards the possibility of denying paternity of a 
child born in wedlock.

13.   Mrs Kroon and Mr Zerrouk then lodged an appeal on points of law 
with the Supreme Court (Hoge Raad).

They argued, firstly, that the Court of Appeal had violated Article 8 (art. 
8) of the Convention by holding that the limitations imposed by section 
1:198 CC on the mother’s possibility of denying her husband’s paternity - 
more particularly the fact that she might do so only in respect of a child 
born after the dissolution of the marriage - satisfied the requirements of 
Article 8 para. 2 (art. 8-2). The Court of Appeal had not properly weighed 
up the interests involved. It ought to have considered the relative weight of, 
on the one hand, the interests of the biological father and his child and, on 
the other, the interests protected by the legislation. The Court of Appeal 
should have given priority to the former interests, which in the case before it 
were best served by severing the legal ties between Samir and Mr 
M’Hallem-Driss and establishing such ties between Samir and Mr Zerrouk, 
who were entitled, under Article 8 (art. 8) of the Convention, to have their 
family relationship recognised.
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In addition, they suggested that it followed from the Court of Appeal’s 
finding of a violation of Article 14 (art. 14) that the interference concerned 
could not under any circumstances be covered by Article 8 para. 2 (art. 8-2).

Secondly, they argued that, by holding that it was not empowered to 
grant the applicants’ request as that would require the creation of new 
Netherlands law, the Court of Appeal had violated Articles 14 and 8 (art. 
14+8) taken together. In the applicants’ submission, there was no reason to 
consider that only the legislature was able to remove the discrimination 
which the Court of Appeal had rightly found to exist; it was sufficient to 
disregard the requirement that the child must have been born after the 
dissolution of the mother’s marriage.

14.   Following the advisory opinion of the Advocate General, the 
Supreme Court rejected the appeal on 16 November 1990.

The Supreme Court did not rule on the question whether section 1:198 
CC violated Article 8 (art. 8), or Article 14 taken together with Article 8 
(art. 14+8). It considered that it was not necessary to do so, because it 
agreed with the Court of Appeal that, even if there had been such a 
violation, solving the problem of what should replace section 1:198 CC 
went beyond the limits of the judiciary’s powers to develop the law. This 
finding was based on the following reasoning:

"In this connection, it should not be overlooked that if a possibility were to be 
created for the mother to deny [her husband’s] paternity [of a child born] during 
marriage, the question would immediately arise as to what other limitations should 
apply in order not to jeopardise the child’s interest in certainty regarding its descent 
from its legitimate parents, which interest the child generally has and which is part of 
the basis for the present system. Such limitations have therefore also been written into 
the Bill to Reform the Law of Descent (Wetsvoorstel Herziening Afstammingsrecht; 
Bijlage bij de Handelingen van de Tweede Kamer der Staten-Generaal - Annex to the 
Records of the Lower House of Parliament -, 1987-88, 20626, sections 201 et seq.), 
which is now before Parliament ... [I]t is not certain whether [these limitations] will be 
retained, added to or withdrawn in the course of the further parliamentary discussion, 
many variations being conceivable, regard also being had to the need to ensure equal 
treatment of the father and the mother, in so far, at any rate, that unequal treatment is 
not justified."

The judgment of the Supreme Court was reported in Nederlandse 
Jurisprudentie (Netherlands Law Reports - "NJ"), 1991, 475.

15.   Three more children were born to Mrs Kroon and Mr Zerrouk after 
the birth of Samir: a daughter, Nadia, in 1989 and twins, Jamal and Jamila, 
in 1992. They were all recognised by Mr Zerrouk.

Mrs Kroon and Mr Zerrouk do not cohabit. The applicants claim, 
however, that Mr Zerrouk contributes to the care and upbringing of their 
children.
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II.   RELEVANT DOMESTIC LAW AND PRACTICE

A. The register of births

16.   Every municipality has a separate register for births (section 1:16 
(1) CC); this is kept by one or more registrars of births, deaths and 
marriages (section 1:16 (2)).

An entry in the register of births, or birth certificate, mentions the 
mother’s husband as the father if the mother was married at the time of the 
birth or within a period of 306 days immediately preceding the birth; in all 
other cases, the name of the father is mentioned only if he recognises the 
child before or at the time the entry is made (section 1:17 (1) (c) CC).

17.   An interested party or the public prosecutor (officier van justitie) 
can apply to the Regional Court within the jurisdiction of which the register 
in question is located for an order to correct or add to the register of births. 
The Regional Court’s decision is forwarded to the registrar of births, deaths 
and marriages; the correction or addition is made in the form of a note in the 
margin or at the foot of the certificate (section 1:29 (1)-(3) CC).

B. Establishment of paternity and recognition

18.   Section 1:197 CC reads as follows:
"The husband shall be the father of a child born in wedlock. Where a child is born 

before the 307th day following dissolution of the marriage, the former husband shall 
be its father, unless the mother has remarried."

Section 1:197 CC thus creates two legal presumptions. Firstly, a child 
born during marriage is presumed to be the issue of the mother’s husband; 
secondly, a child born before the 307th day following the dissolution of the 
mother’s marriage is presumed to be the progeny of the mother’s former 
husband. The first presumption may be rebutted only by the mother’s 
husband, who to that end must provide proof to the contrary (sections 
1:199-200 CC - see paragraph 21 below). The second presumption may be 
rebutted by either the mother or her former husband; the mother’s former 
husband will, however, have to adduce proof, whereas for the mother a 
statement is sufficient (section 1:198 CC - see following paragraph).

19.   Section 1:198 CC reads as follows:
"1.   The mother may deny that a child born to her within 306 days following the 

dissolution of the marriage is the child of her former husband by making a statement 
to that effect before the registrar of births, deaths and marriages, provided that another 
man recognises the child by the instrument in which that statement is recorded ...

2.   The mother’s statement and the recognition must take place within one year of 
the child’s birth.
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3.   The [mother’s] statement and the recognition shall take effect only if the mother 
and the man who recognises the child marry each other within one year of the birth of 
the child ... 4.   If a judgment annulling the recognition in an action brought by the 
former husband becomes final, the mother’s statement shall also lose its force.

5.   ..."

20.   In its judgment of 17 September 1993 (NJ 1994, 373), the Supreme 
Court deprived section 1:198 (3) CC of its effect.

In the case in question - in which a child had been born within 306 days 
of the dissolution of its mother’s marriage - it was established, firstly, that 
there was a relationship between the child and its biological father which 
qualified as "family life" for the purposes of Article 8 (art. 8) of the 
Convention and, secondly, that the mother and the biological father, who 
did not wish to marry, wanted the paternity of the mother’s former husband 
to be denied and the child to be recognised by its biological father.

The Supreme Court found that section 1:198 (3) CC constituted an 
"interference" within the meaning of Article 8 (art. 8), since it obstructed the 
formation of legally recognised family ties unless the mother and the 
biological father got married.

In deciding whether such interference was permissible under the terms of 
Article 8 para. 2 (art. 8-2), the Supreme Court noted that when section 1:198 
(3) CC had been enacted it was considered more important to protect a child 
from being deprived of its "legitimate" status than to enable it to establish 
ties with its biological father. Since then, however, the relative importance 
of these two opposing interests had changed; in particular, following the 
judgment of the European Court in the Marckx v. Belgium case (13 June 
1979, Series A no. 31), legal differences between "legitimate" and 
"illegitimate" children had to a large extent disappeared. In view of these 
developments, it could no longer be said that in cases where, for the 
purposes of Article 8 (art. 8) of the Convention, there was a relationship 
between the child and its biological father amounting to "family life", the 
importance of maintaining a child’s "legitimate" status overrode the interest 
protected by section 1:198 (3) CC.

21.   Section 1:199 CC reads as follows:
"The husband can only deny paternity of the child by bringing an action to this end 

against the mother as well as against the child, which, unless it has come of age, shall 
be represented in the proceedings by a guardian ad litem appointed for that purpose by 
the District Court (kantonrechter)."

Section 1:200 CC reads:
"1.   The court shall allow the action to deny paternity if the husband cannot be the 

father of the child.

2.   If during the period in which the child was conceived the husband did not have 
intercourse with the mother, or if they lived apart during that time, the court shall also 
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declare the action to deny paternity well-founded, unless facts are established which 
make it appear possible that the husband is the father of the child."

Such proceedings must be brought within six months from the day on 
which the father became aware of the fact that the child had been born; 
however, if the mother has made a statement of the kind provided for in 
section 1:198 CC (see paragraph 19 above), this time-limit does not expire 
until eighteen months after the birth of the child (section 1:203 CC).

22.   According to section 1:205 CC, legitimacy is proved by a person’s 
parentage (afstamming) and the marriage of his or her parents. If there is no 
birth certificate, the parentage of a "legitimate" child is proved by the 
undisturbed possession of the status of "legitimate" child.

23.   Section 1:221 (1) CC reads as follows:
"An illegitimate child has the status of natural child (natuurlijk kind) of its mother. 

Upon recognition it acquires the status of natural child of its father."

Section 1:222 CC reads as follows:
"An illegitimate child and its descendants have legally recognised family ties 

(familierechtelijke betrekkingen) with the child’s mother and her blood relations and, 
after the child has been recognised, also with the father and his blood relations."

Section 1:223 CC reads as follows:
"Recognition may be effected: (a)   on the child’s birth certificate; (b)   by an 

instrument of recognition drawn up by a registrar of births, deaths and marriages; (c)   
by any notarial deed (notariële akte)."

There is no requirement that the man recognising an "illegitimate" child 
should be the biological father. Moreover, it is not possible for a man to 
recognise a "legitimate" child, even if he is the biological father.

Recognition under section 1:198 CC (see paragraph 19 above) may be 
annulled on application by the mother’s former husband if the man who has 
recognised the child is not the child’s biological father (section 1:225 para. 
3 CC).

C. Adoption by a parent and a stepparent of the child 
(stiefouderadoptie)

24.   Section 1:227 CC reads as follows:
"1.   Adoption is effected by a decision of the Regional Court at the request of a 

married couple who wish to adopt a child.

2.   The request can only be granted if the adoption is in the apparent best interests 
of the child, as regards both breaking the ties with the [natural] parents and reinforcing 
the ties with the adoptive parents, or - in the case of adoption of a legitimate or natural 
child of one of the adoptive parents - as regards both breaking the ties with the other 
parent and reinforcing the ties with the stepparent, and provided that the conditions 
laid down in the following section are satisfied.
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3.   ...

4.   ..."

Section 1:228 CC reads as follows:
"1.   Adoption shall be subject to the following conditions:

(a)   ...

(b)   that the child is not the legitimate or natural child of a legitimate or natural 
child of one of its adoptive parents;

(c)   that neither adoptive parent is less than eighteen or more than fifty years older 
than the child;

(d)   that the request is not opposed by a parent or the parents with legally 
recognised family ties with the child. Nevertheless the court shall not be obliged to 
refuse a request opposed by a parent who was summoned more than two years 
previously to be heard on the occasion of a similar request by the same couple that 
was refused, although the conditions laid down in paragraphs (e) to (g) below were 
satisfied;

(e)   ...

(f)   ...

(g)   that the adoptive parents were married at least five years before the day the 
request was filed.

2.   In the case of adoption of a legitimate or natural child of one of the adoptive 
parents, the conditions set forth in paragraphs (c) and (g) of the preceding subsection 
shall not apply. In the case of adoption of a legitimate child of one of the adoptive 
parents, the condition specified in paragraph (d) shall be replaced by the condition that 
the former spouse, whose marriage with the spouse of the stepparent has been 
terminated [by divorce or dissolution of the marriage after judicial separation], if he or 
she has legally recognised family ties with the child, does not oppose the request.

3.   ..."

Section 1:229 (1) CC reads as follows:
"By adoption the adopted person acquires the status of legitimate child of the 

adoptive parents. However, if the adopted person already had the status of legitimate 
child of one of the spouses who adopted him or her, he or she shall retain it and by 
adoption acquire the status of legitimate child of the other spouse."

PROCEEDINGS BEFORE THE COMMISSION

25.   Mrs Kroon, Mr Zerrouk and Samir M’Hallem-Driss applied to the 
Commission on 15 May 1991. They complained that they were unable 
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under Netherlands law to obtain recognition of Mr Zerrouk’s paternity of 
Samir and that while a married man might deny the paternity of a child born 
in wedlock, it was not open to a married woman to do so; they relied on 
Article 8 (art. 8) of the Convention, both taken alone and in conjunction 
with Article 14 (art. 14+8). They further argued that by not accepting these 
claims the Supreme Court had denied them an effective remedy within the 
meaning of Article 13 (art. 13).

26.   On 31 August 1992 the Commission declared the application (no. 
18535/91) admissible as to the complaints relating to Articles 8 and 14 (art. 
8, art. 14) of the Convention and inadmissible as to the remainder. In its 
report of 7 April 1993 (Article 31) (art. 31), it expressed the opinion, by 
twelve votes to six, that there had been a violation of Article 8 (art. 8) taken 
alone and, unanimously, that there had been no violation of Article 14 in 
conjunction with Article 8 (art. 14+8). The full text of the Commission’s 
opinion and of the three dissenting opinions contained in the report is 
reproduced as an annex to this judgment.

FINAL SUBMISSIONS TO THE COURT

27.   In their memorial, the Government concluded
"that in the present case:

-    Article 8 (art. 8) was not applicable, or

-    Article 8 para. 1 (art. 8-1) had not been violated, or

-    the restriction of the rights referred to in Article 8 para. 1 (art. 8-1) was 
justifiable in accordance with Article 8 para. 2 (art. 8-2), and that

-    Article 14 in conjunction with Article 8 (art. 14+8) had not been violated".

 For practical reasons this annex will appear only with the printed version of the judgment 
(volume 297-C of Series A of the Publications of the Court), but a copy of the 
Commission's report is obtainable from the registry.
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AS TO THE LAW

I.   ALLEGED VIOLATION OF ARTICLE 8 (art. 8) OF THE 
CONVENTION

28.   The applicants complained that under Netherlands law it was not 
possible for Mrs Kroon to have entered in the register of births any 
statement that Mr M’Hallem-Driss was not Samir’s father, with the result 
that Mr Zerrouk was not able to recognise Samir as his child. They relied on 
Article 8 (art. 8) of the Convention, which reads:

"1.   Everyone has the right to respect for his private and family life, his home and 
his correspondence.

2.   There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-being 
of the country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others."

The Government denied that any violation had taken place, whereas the 
Commission agreed with the applicants.

A. Applicability of Article 8 (art. 8)

29.   The Government argued that the relationship between Mr Zerrouk 
on the one hand and Mrs Kroon and Samir on the other did not amount to 
"family life". Since Samir had been born of an extramarital relationship, 
there was no family tie ipso jure between him and Mr Zerrouk. Moreover, 
Mrs Kroon and Mr Zerrouk had chosen not to marry and it was from choice 
that the latter did not reside with Mrs Kroon and Samir. In addition, the 
Government alleged that Mr Zerrouk did not contribute to Samir’s care and 
upbringing in any way and that there was nothing to show that he fulfilled 
the role of Samir’s "social father".

The Commission noted the long-standing relationship between Mrs 
Kroon and Mr Zerrouk and the fact that it was not disputed that not only 
was the latter the biological father of Samir but also three other children had 
been born of that relationship.

The applicants noted that Netherlands law did not require a man to live 
with a child and its mother in order to have the right to recognise the child 
as his and thereby create legally recognised family ties. They also claimed 
that Mr Zerrouk did in fact spend half his time on Samir’s care and 
upbringing and made financial contributions from his modest income.

30.   Throughout the domestic proceedings it was assumed by all 
concerned, including the registrar of births, deaths and marriages, that the 
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relationship in question constituted "family life" and that Article 8 (art. 8) 
was applicable; this was also accepted by the Netherlands courts.

In any case, the Court recalls that the notion of "family life" in Article 8 
(art. 8) is not confined solely to marriage-based relationships and may 
encompass other de facto "family ties" where parties are living together 
outside marriage (see as the most recent authority, the Keegan v. Ireland 
judgment of 26 May 1994, Series A no. 290, pp. 17-18, para. 44). Although, 
as a rule, living together may be a requirement for such a relationship, 
exceptionally other factors may also serve to demonstrate that a relationship 
has sufficient constancy to create de facto "family ties"; such is the case 
here, as since 1987 four children have been born to Mrs Kroon and Mr 
Zerrouk.

A child born of such a relationship is ipso jure part of that "family unit" 
from the moment of its birth and by the very fact of it (see the Keegan 
judgment, ibid.). There thus exists between Samir and Mr Zerrouk a bond 
amounting to family life, whatever the contribution of the latter to his son’s 
care and upbringing.

Article 8 (art. 8) is therefore applicable.

B. General principles

31.   The Court reiterates that the essential object of Article 8 (art. 8) is to 
protect the individual against arbitrary action by the public authorities. 
There may in addition be positive obligations inherent in effective "respect" 
for family life. However, the boundaries between the State’s positive and 
negative obligations under this provision do not lend themselves to precise 
definition. The applicable principles are nonetheless similar. In both 
contexts regard must be had to the fair balance that has to be struck between 
the competing interests of the individual and of the community as a whole; 
and in both contexts the State enjoys a certain margin of appreciation (see, 
as the most recent authority, the above-mentioned Keegan judgment, p. 19, 
para. 49).

32.   According to the principles set out by the Court in its case-law, 
where the existence of a family tie with a child has been established, the 
State must act in a manner calculated to enable that tie to be developed and 
legal safeguards must be established that render possible as from the 
moment of birth or as soon as practicable thereafter the child’s integration in 
his family (see, mutatis mutandis, the above-mentioned Keegan judgment, 
p. 19, para. 50).

C. Compliance with Article 8 (art. 8)

33.   The applicants argued that Article 8 para. 1 (art. 8-1) placed the 
Netherlands under a positive obligation to enable Mr Zerrouk to recognise 
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Samir as his child and so establish legally recognised family ties between 
the two.

In the alternative, the applicants suggested that the existence of 
legislation which made impossible such recognition constituted an 
"interference" with their right to respect for their family life and that such 
interference was not necessary in a democratic society.

34.   The Government argued that, even assuming "family life" to exist, 
the Netherlands had complied fully with any positive obligations it might 
have as regards the applicants.

They pointed, firstly, to the possibility of "stepparent adoption" (see 
paragraph 24 above), i.e. adoption of Samir by Mrs Kroon and Mr Zerrouk. 
It was true that this possibility was contingent on there being no opposition 
from Mr Omar M’Hallem-Driss and on Mrs Kroon and Mr Zerrouk 
marrying each other. However, the possibility of any objection on the part 
of Mr M’Hallem-Driss could be discounted; if, for reasons of their own, 
Mrs Kroon and Mr Zerrouk did not wish to marry, that was not a state of 
affairs for which the State could be held responsible, since it placed no 
obstacles in the way of their marriage.

Further, under legislation in the course of preparation, an unmarried 
parent who had previously exercised sole parental authority over his or her 
child would be allowed joint custody with his or her partner; this would give 
the partner complete legal authority, on an equal footing with the parent.

In the alternative, the Government argued that if there was an 
"interference" with the applicants’ right to respect for their family life then 
this was "necessary in a democratic society" in the interests of legal 
certainty.

35.   In the Commission’s view the fact that it was impossible under 
Netherlands law for anyone but Mr Omar M’Hallem-Driss to deny his 
paternity and for Mr Zerrouk to recognise Samir as his child constituted a 
lack of respect for the applicants’ private and family life, in breach of a 
positive obligation imposed by Article 8 (art. 8).

36.   The Court recalls that in the instant case it has been established that 
the relationship between the applicants qualifies as "family life" (see 
paragraph 30 above). There is thus a positive obligation on the part of the 
competent authorities to allow complete legal family ties to be formed 
between Mr Zerrouk and his son Samir as expeditiously as possible.

37.   Under Netherlands law the ordinary instrument for creating family 
ties between Mr Zerrouk and Samir was recognition (see paragraph 23 
above). However, since Samir was the "legitimate" child of Mr Omar 
M’Hallem-Driss, Mr Zerrouk would only be in a position to recognise 
Samir after Mr M’Hallem-Driss’s paternity had been successfully denied. 
Except for Mr M’Hallem-Driss himself, who was untraceable, only Mrs 
Kroon could deny Mr Omar M’Hallem-Driss’s paternity. However, under 
section 1:198 CC the possibility for the mother of a "legitimate" child to 
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deny the paternity of her husband was, and is, only open in respect of a 
child born within 306 days of dissolution of the marriage (see paragraph 19 
above). Mrs Kroon could not avail herself of that possibility since Samir 
was born when she was still married. Indeed, this was not contested by the 
Government.

38.   The Government, however, suggested that there were other ways of 
achieving an equivalent result.

The first such alternative suggested by the Government, step-parent 
adoption, would make Samir the "legitimate" child of Mr Zerrouk and Mrs 
Kroon. However, it would require Mrs Kroon and Mr Zerrouk to marry each 
other. For whatever reason, they do not wish to do so.

A solution which only allows a father to create a legal tie with a child 
with whom he has a bond amounting to family life if he marries the child’s 
mother cannot be regarded as compatible with the notion of "respect" for 
family life.

39.   The second alternative suggested by the Government, namely that 
of joint custody, is not an acceptable solution either. Even if the legislation 
being prepared comes into force as the Government anticipate, joint custody 
will leave the legal ties between Samir and Mr Omar M’Hallem-Driss intact 
and will continue to preclude the formation of such ties between Samir and 
Mr Zerrouk.

40.   In the Court’s opinion, "respect" for "family life" requires that 
biological and social reality prevail over a legal presumption which, as in 
the present case, flies in the face of both established fact and the wishes of 
those concerned without actually benefiting anyone. Accordingly, the Court 
concludes that, even having regard to the margin of appreciation left to the 
State, the Netherlands has failed to secure to the applicants the "respect" for 
their family life to which they are entitled under the Convention.

There has accordingly been a violation of Article 8 (art. 8).

II.   ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION 
IN CONJUNCTION WITH ARTICLE 8 (art. 14+8)

41.   The applicants also complained that, while Netherlands law made it 
possible for the husband of a child’s mother to deny being the father of the 
child, the mother’s right to challenge her husband’s paternity was much 
more limited. They relied on Article 14 (art. 14) of the Convention, which 
reads:

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, birth or other status."

42.   The Court finds that this complaint is essentially the same as the one 
under Article 8 (art. 8). Having found a violation of that provision taken 
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alone, the Court does not consider that any separate issue arises under that 
Article in conjunction with Article 14 (art. 14+8).

III.   PPLICATION OF ARTICLE 50 (art. 50) OF THE CONVENTION

43.   Under Article 50 (art. 50) of the Convention,
"If the Court finds that a decision or a measure taken by a legal authority or any 

other authority of a High Contracting Party is completely or partially in conflict with 
the obligations arising from the ... Convention, and if the internal law of the said Party 
allows only partial reparation to be made for the consequences of the decision or 
measure, the decision of the Court shall, if necessary, afford just satisfaction to the 
injured party."

A. Damage

44.   The applicants maintained that they had suffered non-pecuniary 
damage as a result of the Netherlands’ failure to allow the establishment of 
legal family ties according to their wishes. Since there was no possibility 
under Netherlands law of obtaining restitutio in integrum, they claimed 
compensation in the amount of 30,000 Netherlands guilders (NLG).

45.   The Court considers it likely that the impossibility of obtaining legal 
recognition of their family ties has caused the applicants some frustration. 
However, this is sufficiently compensated by the finding of a violation of 
the Convention.

B. Costs and expenses

46.   As to costs and expenses incurred in the Strasbourg proceedings, the 
applicants claimed NLG 26,000, plus value-added tax, for lawyer’s fees (65 
hours at NLG 400), NLG 250 for out-of-pocket expenses and an unspecified 
amount for travel and subsistence in connection with their representative’s 
attendance at the Court’s hearing.

47.   The Court reiterates that it allows claims for costs and expenses 
only to the extent to which they were actually and necessarily incurred and 
reasonable as to quantum.

In the instant case the Court finds it reasonable to award NLG 20,000 for 
lawyer’s fees, less 13,855.85 French francs (FRF) paid by the Council of 
Europe in legal aid; any value-added tax that may be due is to be added to 
the resulting figure. However, it rejects the claims for out-of-pocket 
expenses and Mr Willems’s travel and subsistence, since these have been 
covered by the Council of Europe’s legal-aid scheme.
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FOR THESE REASONS, THE COURT

1.   Holds by eight votes to one that Article 8 (art. 8) of the Convention is 
applicable;

2.   Holds by seven votes to two that there has been a violation of Article 8 
(art. 8) of the Convention;

3.   Holds unanimously that no separate issue arises under Article 14 of the 
Convention in conjunction with Article 8 (art. 14+8);

4.   Holds unanimously as regards the claim for non-pecunuiary damage that 
the finding of a violation constitutes, in itself, sufficient just satisfaction;

5.   Holds by eight votes to one that the respondent State is to pay to the 
applicants, within three months, NLG 20,000 (twenty thousand 
Netherlands guilders), less FRF 13,855.85 (thirteen thousand eight 
hundred and fifty-five French francs and eighty-five centimes) to be 
converted into Netherlands guilders in accordance with the rate of 
exchange applicable on the date of delivery of the present judgment, 
plus any value-added tax that may be payable on the resulting figure, in 
respect of legal costs and expenses;

6.   Dismisses unanimously the remainder of the claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 27 October 1994.

Rolv RYSSDAL
President

Herbert PETZOLD
Acting Registrar

In accordance with Article 51 para. 2 (art. 51-2) of the Convention and 
Rule 53 para. 2 of Rules of Court A, the following separate opinions are 
annexed to this judgment:

(a) dissenting opinion of Mr Morenilla;

(b) dissenting opinion of Mr Mifsud Bonnici.

R.R.
H.P.
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DISSENTING OPINION OF JUDGE MORENILLA

I regret that I am not able to agree with my colleagues who have found a 
violation of Article 8 (art. 8) of the Convention in this case.

I can nevertheless agree with their conclusion (paragraph 30 in fine) that 
this Article (art. 8) is applicable to the Netherlands authorities’ refusal to 
grant the request by Catharina Kroon and Ali Zerrouk for official 
recognition of the "biological reality" of Mr Zerrouk’s paternity of Samir 
M’Hallem-Driss (the third applicant), who was registered as the 
matrimonial son of Mrs Kroon and Mr Omar M’Hallem-Driss 
notwithstanding that they were separated de facto although not yet divorced. 
However, my agreement is based only on the fact that this refusal, which 
was in conformity with the Netherlands Civil Code, gives rise to an 
"interference" in the personal sphere (family life) of the three applicants, 
since it affects the legal situation of the alleged progenitor, the son and the 
mother. It also affects Mr Omar M’Hallem-Driss, the legal father of Samir 
and former spouse of Catharina Kroon, who is not a party in this litigation 
and who has not been heard in the case since his whereabouts are unknown.

I dissent from my colleagues’ finding of a violation because I think that 
the interference of the Netherlands authorities was justified under paragraph 
2 of Article 8 (art. 8-2), which draws the dividing line between the right of 
the individual to respect for his private and family life and the right of the 
State to take necessary action to protect the general interest of the 
community or the equal rights or interests of other persons. Paragraphs 1 
and 2 of this Article (art. 8-1, art. 8-2) form a "whole" (Luzius Wildhaber, 
"Kommentierung des Artikels 8", in Internationaler Kommentar zur 
Europäischen Menschenrechtskonvention, 1992, pp. 11-12) and have to be 
considered as such when deciding whether or not the interference was 
arbitrary and, in consequence, whether the respondent State has denied the 
applicants’ right to respect for their family life. The Court’s task, in each 
case, is to strike the proper balance between the general interest of society 
and the protection of the rights of the alleged victim.

Following its Marckx v. Belgium judgment of 13 June 1979 (Series A 
no. 31), the Court has been developing an expanding case-law on the 
"positive obligations" of the Contracting States under Article 8 para. 1 (art. 
8-1) of the Convention, and this involves significant modifications in the 
content of the right secured by this provision. This principle of "evolutive 
and creative" interpretation (see Luzius Wildhaber, "Nouvelle jurisprudence 
concernant l’article 8 (art. 8) CEDH", in Mélanges en l’honneur de Jacques-
Michel Grossen, 1992, p. 106), which allows the Convention to be adapted 
to the changing circumstances of our democratic societies, thus making it "a 
living instrument", means however that in practice the Court is confronted 
with a difficult dilemma: that "of guarding against the risk of exceeding its 
given judicial role of interpretation by overruling policy decisions taken by 
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elected, representative bodies who have the main responsibility in 
democratic societies for enacting important legislative changes, whilst not 
abdicating its own responsibility of independent review of governmental 
action" (see Paul Mahoney and Søren Prebensen, "The European Court of 
Human Rights", in The European System for the Protection of Human 
Rights, R. St. J. Macdonald, F. Matscher, H. Petzold, 1993, pp. 638-40).

This dilemma is even greater in matters such as marriage, divorce, 
filiation or adoption, because they bring into play the existing religious, 
ideological or traditional conceptions of the family in each community. The 
majority of my colleagues have, however, considered there to be a "positive 
obligation" incumbent on the Netherlands to recognise the right of the 
natural father to challenge the presumption of the paternity of the legal 
father (the husband of the mother), thus giving priority to biological ties 
over the cohesion and harmony of the family and the paramount interest of 
the child. In my opinion, this conclusion involves a dangerous 
generalisation of the special circumstances of the instant case and one which 
imposes on the Contracting States an obligation not included in the text of 
Article 8 (art. 8), based on changeable moral criteria or opinions on social 
values.

The Court, citing the Abdulaziz, Cabales and Balkandali v. the United 
Kingdom judgment of 28 May 1985 (Series A no. 94), said in the Johnston 
and Others v. Ireland judgment of 18 December 1986 (Series A no. 112, p. 
25, para. 55):

"[E]specially as far as those positive obligations are concerned, the notion of 
‘respect’ is not clear-cut: having regard to the diversity of the practices followed and 
the situations obtaining in the Contracting States, the notion’s requirements will vary 
considerably from case to case. Accordingly, this is an area in which the Contracting 
Parties enjoy a wide margin of appreciation in determining the steps to be taken to 
ensure compliance with the Convention with due regard to the needs and resources of 
the community and of individuals ..."

The aim of the Council of Europe to harmonise the legislation of the 
Contracting States in the field of family law has been accomplished by the 
recommendations adopted by the Committee of Ministers over the last two 
decades and by specialised conventions available for ratification by the 
member States. This has led to reforms in family law in many countries of 
Europe, from the 1970s onwards. These reforms have achieved a certain 
approximation of national laws but not their uniformity, particularly in 
regard to the regulation of procedures for denying legal paternity, which still 
take many different forms. On the other hand, there is a tendency in the 
regulation of the use of new techniques of human reproduction towards 
prohibiting challenges to legal paternity by anonymous sperm donors.

Account should also be taken of the importance of the family in many 
Contracting States, of the persistence in these countries of a social rejection 
of adultery and of the common belief that a united family facilitates the 
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healthy development of the child. These factors provide justification for 
interference by the State, in accordance with paragraph 2 of Article 8 (art. 8-
2), with the applicants’ exercise of their right to respect for family life, since 
its aim is the protection of "morals" or the protection of the interests of the 
child against the intrusion of an alleged biological father into his or her 
family circle or legal status.

The social consequences of denying legal paternity as regards the 
cohesion and harmony of the family, or in terms of legal certainty 
concerning affiliation and parental rights, are better assessed by the national 
authorities in the exercise of the extensive margin of appreciation conferred 
on them. As the Court said in the Handyside v. the United Kingdom 
judgment of 7 December 1976 (Series A no. 24, p. 22, para. 48) in relation 
to the requirements of morals: "By reason of their direct and continuous 
contact with the vital forces of their countries, State authorities are in 
principle in a better position than the international judge to give an opinion 
on the exact content of these requirements ..."

The Court, when determining the scope of the margin of appreciation 
enjoyed by the Netherlands authorities in this case, should also take into 
consideration Netherlands family law as a whole, particularly sections 1:199 
and 1:200 of the Civil Code (paragraph 21 of this judgment) and the 
possibility of adoption by a stepparent of the child (paragraph 24). This 
legal framework provides an alternative to the applicants’ claim whilst 
protecting the interests of the community.
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DISSENTING OPINION OF JUDGE MIFSUD BONNICI

1.   I have found it difficult to follow the majority of the Court, 
principally because certain basic concepts have not been duly taken into 
account while others have been given a meaning to which I cannot 
subscribe.

2.   Samir M’Hallem Driss, who is included among the applicants in the 
proceedings, was born on 18 October 1987. One year later, on 13 October 
1988, the two other applicants, his mother Catharina Kroon and Ali 
Zerrouk, initiated the first steps which eventually culminated in the present 
proceedings. Catharina Kroon requested the Amsterdam registrar of births, 
deaths and marriages to allow her to enter a declaration to the effect that 
Samir’s father was not her husband (as stated on the official birth certificate 
of the child) but another man, namely Ali Zerrouk, who was prepared to 
acknowledge his paternity of the child.

Netherlands law, like the legislation of some other Contracting States, in 
given circumstances "presumes" the paternity of a child, in conformity with 
the maxim of Roman law "pater is est quem nuptiae demonstrant" (L.5 De 
in jus voc.= Dig. 2,4,5), thereby establishing and ensuring inter alia the 
rights of the child. In matters of this type, I believe that it is a principle of 
good law to hold that the interests of the child are paramount. In the present 
case, the child Samir will be seven years old when the judgment of this 
Court will be delivered. He is listed as an "applicant" together with the 
mother and his auto-proclaimed "father". The interests of the child were 
never looked after by an independent person, a "curator ad litem", and in 
fact they are not mentioned in the judgment. The "interests" of the mother 
and of the other applicant are the only interests which have really been 
considered.

The "family life" which, in the instant case, Netherlands law is alleged to 
have failed to "respect" in terms of Article 8 (art. 8) of the Convention is the 
fact that the mother and the self-proclaimed "father" of a child of one year 
(as Samir was when all this began) who (a) refuse to marry (as is their 
right); and (b) refuse to live together with the children (as is also their 
"right") are not allowed by Netherlands law to deprive the child of his legal 
status and to replace it by a "biological" one (as they allege). I am not able 
to see that, here and now (before Samir has a real chance to look after his 
interests), by losing his legal status Samir is, definitely and incontrovertibly, 
gaining.

This is the first consideration motivating my dissent.
3.   The second refers to the notion of "family life" which has been 

arrived at. In paragraph 30 of the judgment it is stated:
"... the Court recalls that the notion of `family life’ in Article 8 (art. 8) is not 

confined solely to marriage-based relationships and may encompass other de facto 
`family ties’ where parties are living together outside marriage."

51



KROON AND OTHERS v. THE NETHERLANDS JUDGMENT
DISSENTING OPINION OF JUDGE MIFSUD BONNICI

21

and to this I subscribe. But then it continues:
"Although as a rule living together may be a requirement for such a relationship, 

exceptionally other factors may also serve to demonstrate that a relationship has 
sufficient constancy to create de facto `family ties’; such is the case here, as since 
1987 four children have been born to Mrs Kroon and Mr Zerrouk."

In my opinion, "family life" necessarily implies "living together as a 
family". The exception to this refers to circumstances related to necessity, 
i.e. separations brought about by reasons of work, illness or other 
necessities of the family itself. Forced or coerced living apart, therefore, is 
clearly an accepted exception. But, equally clearly, this does not apply when 
the separation is completely voluntary. When it is voluntary, then clearly the 
member or members of the family who do so have opted against family life, 
against living together as a family. And since these are the circumstances of 
the instant case where the first two applicants have voluntarily opted not to 
have a "family life", I cannot understand how they can call upon 
Netherlands law to respect something which they have wilfully opted 
against. The artificiality of this approach is in strident contradiction with the 
natural value of family life which the Convention guarantees. The judgment 
moreover fails to explain how "a relationship [which] has sufficient 
constancy to create ... family ties" can be made equivalent to "a relationship 
which has sufficient constancy to create family life" - as manifestly these 
two propositions are by no means the same or equivalent.

4.   In conclusion therefore, I cannot agree with the majority of my 
colleagues because: (a) in the legislation of a substantial number of 
Contracting States rules similar to those of the impugned Netherlands law 
are principally concerned with the protection of the rights and interests of 
the child (even against the "opportunist" wishes of the parents) and this vital 
and important factor has not been given sufficient consideration in a matter 
which may have a substantial impact as to where exactly the margin of 
appreciation lies which each one of the Contracting States enjoys in this 
matter; and (b) there is no "family life" in the instant case, even if there are 
biological reasons for holding that there are "family ties". Moreover, in 
paragraph 40 of the judgment, reference is made to "social reality" as one of 
the factors which should prevail over the legal presumption of paternity. In 
my opinion, ever mindful of the frequent appeals and invocations made to 
"social reality" in justification of certain notorious laws enacted in Soviet 
Russia (1920-1989) and in Nazi Germany (1933-1945), it is dangerous and 
unsafe to bring such criteria into the field of family rights. The approach to 
those rights should be made from steadier and more stable platforms.

5.   It follows from the above that I am against granting any financial 
relief to the applicants under Article 50 (art. 50).
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In the case of López Ostra v. Spain

, 

The European Court of Human Rights, sitting, in accordance with Article 

43 (art. 43) of the Convention for the Protection of Human Rights and 

Fundamental Freedoms ("the Convention") and the relevant provisions of 

Rules of Court A


, as a Chamber composed of the following judges: 

 Mr  R. RYSSDAL, President, 

 Mr  R. BERNHARDT, 

 Mr  A. SPIELMANN, 

 Mrs  E. PALM, 

 Mr  J.M. MORENILLA, 

 Mr  F. BIGI, 

 Mr  A.B. BAKA, 

 Mr  M.A. LOPES ROCHA, 

 Mr  G. MIFSUD BONNICI, 

and also of Mr H. PETZOLD, Acting Registrar, 

Having deliberated in private on 24 June and 23 November 1994, 

Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.   The case was referred to the Court by the European Commission of 

Human Rights ("the Commission") on 8 December 1993, within the three-

month period laid down by Article 32 para. 1 and Article 47 (art. 32-1, art. 

47) of the Convention. It originated in an application (no. 16798/90) against 

the Kingdom of Spain lodged with the Commission under Article 25 (art. 

25) by a Spanish national, Mrs Gregoria López Ostra, on 14 May 1990. 

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) 

and to the declaration whereby Spain recognised the compulsory 

jurisdiction of the Court (Article 46) (art. 46). The object of the request was 

to obtain a decision as to whether the facts of the case disclosed a breach by 

the respondent State of its obligations under Articles 3 and 8 (art. 3, art. 8) 

of the Convention. 

                                                 

 The case is numbered 41/1993/436/515.  The first number is the case's position on the list 

of cases referred to the Court in the relevant year (second number).  The last two numbers 

indicate the case's position on the list of cases referred to the Court since its creation and on 

the list of the corresponding originating applications to the Commission. 


 Rules A apply to all cases referred to the Court before the entry into force of Protocol 

No. 9 (P9) and thereafter only to cases concerning States not bound by that Protocol (P9).  

They correspond to the Rules that came into force on 1 January 1983, as amended several 

times subsequently. 
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2.   In response to the enquiry made in accordance with Rule 33 para. 3 

(d) of Rules of Court A, the applicant stated that she wished to take part in 

the proceedings and designated the lawyer who would represent her (Rule 

30). On 10 January 1994 the lawyer was given leave by the President to use 

the Spanish language in the proceedings (Rule 27 para. 3). 

3.   The Chamber to be constituted included ex officio Mr J.M. 

Morenilla, the elected judge of Spanish nationality (Article 43 of the 

Convention) (art. 43), and Mr R. Ryssdal, the President of the Court (Rule 

21 para. 3 (b)). On 24 January 1994, in the presence of the Registrar, the 

President drew by lot the names of the other seven members, namely Mr R. 

Bernhardt, Mr J. De Meyer, Mrs E. Palm, Mr F. Bigi, Mr A.B. Baka, Mr 

M.A. Lopes Rocha and Mr G. Mifsud Bonnici (Article 43 in fine of the 

Convention and Rule 21 para. 4) (art. 43). Subsequently Mr A. Spielmann, 

substitute judge, replaced Mr De Meyer, who was unable to take part in the 

further consideration of the case (Rule 22 paras. 1 and 2 and Rule 24 para. 

1). 

4.   As President of the Chamber (Rule 21 para. 5), Mr Ryssdal, acting 

through the Registrar, consulted the Agent of the Spanish Government ("the 

Government"), the applicant’s lawyer and the Delegate of the Commission 

on the organisation of the proceedings (Rules 37 para. 1 and 38). Pursuant 

to the orders made in consequence, the Registrar received the Government’s 

and the applicant’s memorials on 3 and 4 May 1994 respectively. On 16 

May the Secretary to the Commission informed the Registrar that the 

Delegate would submit his observations at the hearing. 

On 10, 17 and 20 June 1994 the Commission supplied various documents 

which the Registrar had requested on the President’s instructions. 

5.   In accordance with the decision of the President, who had also given 

the Agent of the Government leave to address the Court in Spanish (Rule 27 

para. 2), the hearing took place in public in the Human Rights Building, 

Strasbourg, on 20 June 1994. The Court had held a preparatory meeting 

beforehand. 

There appeared before the Court: 

- for the Government 

  Mr J. BORREGO BORREGO, Head of the Legal Department 

   for Human Rights, Ministry of Justice,  Agent; 

- for the Commission 

  Mr F. MARTÍNEZ,  Delegate; 

- for the applicant 

  Mr J.L. MAZÓN COSTA, abogado,  Counsel. 

The Court heard addresses by them and also their replies to questions 

from two of its members. 

On 23 November 1994 it declined to accept observations submitted out 

of time by counsel for the applicant on 13 October 1994 which related to the 

reimbursement of his fees in the national proceedings. 

55



LÓPEZ OSTRA v. SPAIN JUDGMENT 

 
3 

AS TO THE FACTS 

6.   Mrs Gregoria López Ostra, a Spanish national, lives in Lorca 

(Murcia). 

At the material time she and her husband and their two daughters had 

their home in the district of "Diputación del Rio, el Lugarico", a few 

hundred metres from the town centre. 

I.   THE CIRCUMSTANCES OF THE CASE 

A. Background to the case 

7.   The town of Lorca has a heavy concentration of leather industries. 

Several tanneries there, all belonging to a limited company called 

SACURSA, had a plant for the treatment of liquid and solid waste built with 

a State subsidy on municipal land twelve metres away from the applicant’s 

home. 

8.   The plant began to operate in July 1988 without the licence (licencia) 

from the municipal authorities required by Regulation 6 of the 1961 

regulations on activities classified as causing nuisance and being unhealthy, 

noxious and dangerous ("the 1961 regulations"), and without having 

followed the procedure for obtaining such a licence (see paragraph 28 

below). 

Owing to a malfunction, its start-up released gas fumes, pestilential 

smells and contamination, which immediately caused health problems and 

nuisance to many Lorca people, particularly those living in the applicant’s 

district. The town council evacuated the local residents and rehoused them 

free of charge in the town centre for the months of July, August and 

September 1988. In October the applicant and her family returned to their 

flat and lived there until February 1992 (see paragraph 21 below). 

9.   On 9 September 1988, following numerous complaints and in the 

light of reports from the health authorities and the Environment and Nature 

Agency (Agencia para el Medio Ambiente y la Naturaleza) for the Murcia 

region, the town council ordered cessation of one of the plant’s activities - 

the settling of chemical and organic residues in water tanks (lagunaje) - 

while permitting the treatment of waste water contaminated with chromium 

to continue. 

There is disagreement as to what the effects were of this partial 

shutdown, but it can be seen from the expert opinions and written evidence 

of 1991, 1992 and 1993, produced before the Commission by the 

Government and the applicant (see paragraphs 18-20 below), that certain 

nuisances continue and may endanger the health of those living nearby. 
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B. The application for protection of fundamental rights 

1. Proceedings in the Murcia Audiencia Territorial 

10.   Having attempted in vain to get the municipal authority to find a 

solution, Mrs López Ostra lodged an application on 13 October 1988 with 

the Administrative Division of the Murcia Audiencia Territorial, seeking 

protection of her fundamental rights (section 1 of Law 62/1978 of 26 

December 1978 on the protection of fundamental rights ("Law 62/1978") - 

see paragraphs 24-25 below). She complained, inter alia, of an unlawful 

interference with her home and her peaceful enjoyment of it, a violation of 

her right to choose freely her place of residence, attacks on her physical and 

psychological integrity, and infringements of her liberty and her safety 

(Articles 15, 17 para. 1, 18 para. 2 and 19 of the Constitution - see 

paragraph 23 below) on account of the municipal authorities’ passive 

attitude to the nuisance and risks caused by the waste-treatment plant. She 

requested the court to order temporary or permanent cessation of its 

activities. 

11.   The court took evidence from several witnesses offered by the 

applicant and instructed the regional Environment and Nature Agency to 

give an opinion on the plant’s operating conditions and location. In a report 

of 19 January 1989 the agency noted that at the time of its expert’s visit on 

17 January the plant’s sole activity was the treatment of waste water 

contaminated with chromium, but that the remaining waste also flowed 

through its tanks before being discharged into the river, generating foul 

smells. It therefore concluded that the plant had not been built in the most 

suitable location. 

Crown Counsel endorsed Mrs López Ostra’s application. However, the 

Audiencia Territorial found against her on 31 January 1989. It held that 

although the plant’s operation could unquestionably cause nuisance because 

of the smells, fumes and noise, it did not constitute a serious risk to the 

health of the families living in its vicinity but, rather, impaired their quality 

of life, though not enough to infringe the fundamental rights claimed. In any 

case, the municipal authorities, who had taken measures in respect of the 

plant, could not be held liable. The non-possession of a licence was not an 

issue to be examined in the special proceedings instituted in this instance, 

because it concerned a breach of the ordinary law. 

2. Proceedings in the Supreme Court 

12.   On 10 February 1989 Mrs López Ostra lodged an appeal with the 

Supreme Court (Tribunal Supremo - see paragraph 25 below in fine). She 

maintained that a number of witnesses and experts had indicated that the 

plant was a source of polluting fumes, pestilential and irritant smells and 

repetitive noise that had caused both her daughter and herself health 
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problems. As regards the municipal authorities’ liability, the decision of the 

Audiencia Territorial appeared to be incompatible with the general 

supervisory powers conferred on mayors by the 1961 regulations, especially 

where the activity in question was carried on without a licence (see 

paragraph 28 below). Regard being had to Article 8 para. 1 (art. 8-1) of the 

Convention, inter alia, the town council’s attitude amounted to unlawful 

interference with her right to respect for her home and was also an attack on 

her physical integrity. Lastly, the applicant sought an order suspending the 

plant’s operations. 

13.   On 23 February 1989 Crown Counsel at the Supreme Court filed 

pleadings to the effect that the situation complained of amounted to 

arbitrary and unlawful interference by the public authorities with the 

applicant’s private and family life (Article 18 of the Constitution taken 

together with Articles 15 and 19 - see paragraph 23 below). The court 

should accordingly grant her application in view of the nuisance to which 

she was subjected and the deterioration in the quality of her life, both of 

which had moreover been acknowledged in the judgment of 31 January. On 

13 March Crown Counsel supported the suspension application (see 

paragraph 12 above and paragraph 25 below). 

14.   In a judgment of 27 July 1989 the Supreme Court dismissed the 

appeal. The impugned decision had been consistent with the constitutional 

provisions relied on, as no public official had entered the applicant’s home 

or attacked her physical integrity. She was in any case free to move 

elsewhere. The failure to obtain a licence could only be considered in 

ordinary-law proceedings. 

3. Proceedings in the Constitutional Court 

15.   On 20 October 1989 Mrs López Ostra lodged an appeal (recurso de 

amparo) with the Constitutional Court, alleging violations of Article 15 

(right to physical integrity), Article 18 (right to private life and to 

inviolability of the family home) and Article 19 (right to choose freely a 

place of residence) of the Constitution (see paragraph 23 below). 

On 26 February 1990 the court ruled that the appeal was inadmissible on 

the ground that it was manifestly ill-founded. It observed that the complaint 

based on a violation of the right to respect for private life had not been 

raised in the ordinary courts as it should have been. For the rest, it held that 

the presence of fumes, smells and noise did not itself amount to a breach of 

the right to inviolability of the home; that the refusal to order closure of the 

plant could not be regarded as degrading treatment, since the applicant’s life 

and physical integrity had not been endangered; and that her right to choose 

her place of residence had not been infringed as she had not been expelled 

from her home by any authority. 
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C. Other proceedings concerning the Lorca waste-treatment plant 

1. The proceedings relating to non-possession of a licence 

16.   In 1990 two sisters-in-law of Mrs López Ostra, who lived in the 

same building as her, brought proceedings against the municipality of Lorca 

and SACURSA in the Administrative Division of the Murcia High Court 

(Tribunal Superior de Justicia), alleging that the plant was operating 

unlawfully. On 18 September 1991 the court, noting that the nuisance had 

continued after 9 September 1988 and that the plant did not have the 

licences required by law, ordered that it should be closed until they were 

obtained (see paragraph 28 below). However, enforcement of this order was 

stayed following an appeal by the town council and SACURSA. The case is 

still pending in the Supreme Court. 

2. Complaint of an environmental health offence 

17.   On 13 November 1991 the applicant’s two sisters-in-law lodged a 

complaint, as a result of which Lorca investigating judge no. 2 instituted 

criminal proceedings against SACURSA for an environmental health 

offence (Article 347 bis of the Criminal Code - see paragraph 29 below). 

The two complainants joined the proceedings as civil parties. 

Only two days later, the judge decided to close the plant, but on 25 

November the measure was suspended because of an appeal lodged by 

Crown Counsel on 19 November. 

18.   The judge ordered a number of expert opinions as to the seriousness 

of the nuisance caused by the waste-treatment plant and its effects on the 

health of those living nearby. 

An initial report of 13 October 1992 by a scientist from the University of 

Murcia who had a doctorate in chemistry stated that hydrogen sulphide (a 

colourless gas, soluble in water, with a characteristic rotten-egg smell) had 

been detected on the site in concentrations exceeding the permitted levels. 

The discharge of effluent containing sulphur into a river was said to be 

unacceptable. These findings were confirmed in a supplementary report of 

25 January 1993. 

In a report of 27 October 1992 the National Toxicology Institute stated 

that the levels of the gas probably exceeded the permitted limits but did not 

pose any danger to the health of people living close to the plant. In a second 

report of 10 February 1993 the institute stated that it could not be ruled out 

that being in neighbouring houses twenty-four hours a day constituted a 

health risk as calculations had been based only on a period of eight hours a 

day for five days. 

Lastly, the regional Environment and Nature Agency, which had been 

asked to submit an expert opinion by the Lorca municipal authorities, 

concluded in a report of 29 March 1993 that the level of noise produced by 
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the plant when in operation did not exceed that measured in other parts of 

the town. 

19.   The investigation file contains several medical certificates and 

expert opinions concerning the effects on the health of those living near the 

plant. In a certificate dated 12 December 1991 Dr de Ayala Sánchez, a 

paediatrician, stated that Mrs López Ostra’s daughter, Cristina, presented a 

clinical picture of nausea, vomiting, allergic reactions, anorexia, etc., which 

could only be explained by the fact that she was living in a highly polluted 

area. He recommended that the child should be moved from the area. 

In an expert report of 16 April 1993 the Ministry of Justice’s Institute of 

Forensic Medicine in Cartagena indicated that gas concentrations in houses 

near the plant exceeded the permitted limit. It noted that the applicant’s 

daughter and her nephew, Fernando López Gómez, presented typical 

symptoms of chronic absorption of the gas in question, periodically 

manifested in the form of acute bronchopulmonary infections. It considered 

that there was a relationship of cause and effect between this clinical picture 

and the levels of gas. 

20.   In addition, it is apparent from the statements of three police 

officers called to the neighbourhood of the plant by one of the applicant’s 

sisters-in-law on 9 January 1992 that the smells given off were, at the time 

of their arrival, very strong and induced nausea. 

21.   On 1 February 1992 Mrs López Ostra and her family were rehoused 

in a flat in the centre of Lorca, for which the municipality paid the rent. 

The inconvenience resulting from this move and from the precariousness 

of their housing situation prompted the applicant and her husband to 

purchase a house in a different part of town on 23 February 1993. 

22.   On 27 October 1993 the judge confirmed the order of 15 November 

1991 and the plant was temporarily closed. 

II.   RELEVANT DOMESTIC LAW 

A. The Constitution 

23.   The relevant Articles of the Constitution provide: 

Article 15 

"Everyone shall have the right to life and to physical and psychological integrity, 

without being subjected to torture or inhuman or degrading punishment or treatment 

under any circumstances. The death penalty shall be abolished except where it is 

provided for by military criminal law in time of war." 
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Article 17 para. 1 

"Everyone has the right to liberty and security. ..." 

Article 18 

"1. The right to honour and to private and family life and the right to control use of 

one’s likeness shall be protected. 

2. The home shall be inviolable. It may not be entered or searched without the 

consent of the person who lives there or a judicial decision, except in cases of flagrant 

offences. ..." 

Article 19 

"Spanish citizens shall have the right to choose freely their place of residence and to 

move around the national territory ..." 

Article 45 

"1. Everyone shall have the right to enjoy an environment suitable for personal 

development and the duty to preserve it. 

2. The public authorities, relying on the necessary public solidarity, shall ensure that 

all natural resources are used rationally, with a view to safeguarding and improving 

the quality of life and protecting and restoring the environment. 

3. Anyone who infringes the above provisions shall be liable to criminal or, where 

applicable, administrative penalties as prescribed by law and shall be required to make 

good any damage caused." 

B. The 1978 Law on the protection of fundamental rights 

24.   Law 62/1978 provides that certain fundamental rights shall be 

safeguarded by the ordinary courts. The rights protected in this way include 

inviolability of the home and freedom to choose one’s place of residence 

(section 1(2)). However, under transitional provision 2(2) of the Law on the 

Constitutional Court of 3 October 1979, its application is extended to the 

other rights secured in Articles 14 to 29 of the Constitution (Article 53 of 

the Constitution). 

25.   Complaints against decisions of administrative authorities affecting 

the rights of the individual may be lodged with the administrative division 

of the appropriate ordinary court (section 6), without its first being 

necessary to exhaust the administrative remedies (section 7(1)). The 

procedure followed is an expedited one with shorter time-limits and 

exemption from certain procedural steps (sections 8 and 10). 
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In the writ the individual may apply to have the impugned decision 

stayed, and the court rules on such applications by means of a separate, 

summary procedure (section 7). 

An appeal lies to the Supreme Court (section 9), which hears such 

appeals in expedited proceedings. 

C. Environmental protection provisions 

26.   In the field of environmental protection the State and the 

autonomous communities have enacted many provisions of different ranks 

in law: Article 45 of the Constitution (see paragraph 23 above); Law 

20/1986 of 14 May 1986 on toxic and dangerous waste; Royal Legislative 

Decree 1302/1986 of 28 June 1986 on environmental impact assessment 

and Law 38/1972 of 22 December 1972 on atmospheric pollution control. 

27.   The provisions most frequently relied on in the instant case are the 

1961 regulations on activities classified as causing nuisance and being 

unhealthy, noxious and dangerous approved in Decree 2414/1961 of 30 

November. 

The purpose of this decree is to prevent plant, factories, activities, 

industries or warehouses, whether public or private, from causing nuisance, 

impairing normal environmental health and hygiene or damaging public or 

private property or entailing serious risks to persons or property (Regulation 

1). Regulation 3 extends the scope of the regulations to cover noise, 

vibrations, fumes, gases, smells, etc. 

Siting of the activities in question is governed by municipal by-laws and 

local development plans. At all events, factories deemed to be dangerous or 

unhealthy cannot in principle be built less than 2,000 metres from the 

nearest housing (Regulation 4). 

28.   The local mayor is empowered to issue licences for carrying on 

these activities, to supervise the application of the aforementioned 

provisions and to impose penalties where necessary (Regulation 6). 

The procedure for obtaining such licences has several stages, including 

mandatory consultation of a provincial committee as to the suitability of the 

safety systems proposed by the applicant in his description of the project. 

Before the premises are brought into use they must undergo a compulsory 

inspection by a local-authority technician (Regulations 29-34). 

An appeal lies to the ordinary courts against decisions to grant or refuse 

licences (Regulation 42). 

When a nuisance occurs, the mayor may order the party responsible for it 

to take steps to eliminate it. If these are not taken within the time specified 

in the regulations, the mayor may, in the light of the expert opinions 

obtained and after hearing the person concerned, either impose a fine or 

temporarily or permanently withdraw the licence (Regulation 38). 
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D. The Criminal Code 

29.   Article 347 bis was added on 25 June 1983 by the Law making 

urgent reforms to part of the Criminal Code (8/1983). It provides: 

"Anyone who, in breach of environmental protection legislation or regulations, 

causes to be released or directly or indirectly releases into the atmosphere, the soil or 

... waters emissions or discharges of any kind that are likely seriously to endanger 

human health or seriously to interfere with the conditions of animal life, forests, 

natural sites or cultivated areas, shall be liable to a sentence of between one and six 

months’ imprisonment (arresto mayor) and a fine of 50,000 to 1,000,000 pesetas. 

A more severe penalty (six months’ to six years’ imprisonment) shall be imposed 

where an industrial plant is operating illegally, without having obtained the necessary 

administrative authorisations, or where express orders of the administrative authorities 

requiring modification or cessation of the polluting activities have not been complied 

with or where untrue information has been given about the activities’ environmental 

impact, or where an inspection by the administrative authorities has been obstructed. 

... 

In all the cases referred to in this Article, temporary or permanent closure of the 

establishment may be ordered ..." 

PROCEEDINGS BEFORE THE COMMISSION 

30.   Mrs López Ostra applied to the Commission on 14 May 1990. She 

complained of the Lorca municipal authorities’ inactivity in respect of the 

nuisance caused by a waste-treatment plant situated a few metres away from 

her home. Relying on Articles 8 para. 1 and 3 (art. 8-1, art. 3) of the 

Convention, she asserted that she was the victim of a violation of the right 

to respect for her home that made her private and family life impossible and 

the victim also of degrading treatment. 

31.   On 8 July 1992 the Commission declared the application (no. 

16798/90) admissible. In its report of 31 August 1993 (Article 31) (art. 31), 

it expressed the unanimous opinion that there had been a violation of Article 

8 (art. 8) but not of Article 3 (art. 3). The full text of the Commission’s 

opinion is reproduced as an annex to this judgment

. 

                                                 

 Note by the Registrar.  For practical reasons this annex will appear only with the printed 

version of the judgment (volume 303-C of Series A of the Publications of the Court), but a 

copy of the Commission's report is obtainable from the registry. 
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FINAL SUBMISSIONS TO THE COURT 

32.   The Government requested the Court to allow their preliminary 

objections or, failing this, to find that the Kingdom of Spain had not 

breached its obligations under the Convention. 

33.   At the hearing the applicant’s lawyer requested the Court to rule that 

in the instant case Spain had not fulfilled its obligations under Articles 8 and 

3 (art. 8, art. 3) of the Convention. 

AS TO THE LAW 

34.   The applicant alleged that there had been a violation of Articles 8 

and 3 (art. 8, art. 3) of the Convention on account of the smells, noise and 

polluting fumes caused by a plant for the treatment of liquid and solid waste 

sited a few metres away from her home. She held the Spanish authorities 

responsible, alleging that they had adopted a passive attitude. 

I.   THE GOVERNMENT’S PRELIMINARY OBJECTIONS 

A. The objection based on failure to exhaust domestic remedies 

35.   The Government contended, as they had done before the 

Commission, that Mrs López Ostra had not exhausted domestic remedies. 

The special application for protection of fundamental rights she had chosen 

to make (see paragraphs 10-15 and 24-25 above) was not the appropriate 

means of raising questions of compliance with the ordinary law or disputes 

of a scientific nature over the effects of a waste-treatment plant. This 

procedure was a shortened, rapid one intended to remedy overt 

infringements of fundamental rights, and the taking of evidence under it was 

curtailed. 

The applicant should, on the other hand, have instituted both criminal 

proceedings and ordinary administrative proceedings, which had proved to 

be effective under similar circumstances. In respect of the same facts, for 

instance, her sisters-in-law had brought ordinary administrative proceedings 

in April 1990 and had then lodged a criminal complaint on 13 November 

1991. The relevant judicial authorities had ordered closure of the plant on 

18 September and 15 November 1991 respectively, but enforcement of 

those orders had been stayed on account of appeals lodged by the municipal 

authorities and Crown Counsel (see paragraphs 16 and 17 above). On 27 

October 1993 the plant had been closed by order of the judge in the criminal 

proceedings but both sets of proceedings were still pending in the Spanish 
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courts. If the Court determined the present case on the basis of the 

documents produced by the parties relating to those proceedings, as the 

Commission did in its report, its decision would prejudge their outcome. 

36.   Like the Commission and the applicant, the Court considers that on 

the contrary the special application for protection of fundamental rights 

lodged by the applicant with the Murcia Audiencia Territorial (see 

paragraph 10 above) was an effective, rapid means of obtaining redress in 

the case of her complaints relating to her right to respect for her home and 

for her physical integrity, especially since that application could have had 

the outcome she desired, namely closure of the waste-treatment plant. 

Moreover, in both courts that dealt with the merits of the case (the Murcia 

Audiencia Territorial and the Supreme Court - see paragraphs 11 and 13 

above) Crown Counsel had submitted that the application should be 

allowed. 

37.   As to the need to wait for the outcome of the two sets of 

proceedings brought by Mrs López Ostra’s sisters-in-law in the ordinary 

(administrative and criminal) courts, the Court notes, like the Commission, 

that the applicant is not a party to those proceedings. Their subject-matter is, 

moreover, not exactly the same as that of the application for protection of 

fundamental rights, and thus of the application to Strasbourg, even if they 

might have the desired result. The ordinary administrative proceedings 

relate in particular to another question, the failure to obtain the municipal 

authorities’ permission to build and operate the plant. The issue of whether 

SACURSA might be criminally liable for any environmental health offence 

is likewise different from that of the town’s or other competent national 

authorities’ inaction with regard to the nuisance caused by the plant. 

38.   Lastly, it remains to be determined whether, in order to exhaust 

domestic remedies, it was necessary for the applicant herself to institute 

either of the two types of proceedings in question. Here too the Court agrees 

with the Commission. Having had recourse to a remedy that was effective 

and appropriate in relation to the infringement of which she had 

complained, the applicant was under no obligation also to bring other 

proceedings that were slower. 

The applicant therefore provided the national courts with the opportunity 

which is in principle intended to be afforded to Contracting States by 

Article 26 (art. 26) of the Convention, namely the opportunity of putting 

right the violations alleged against them (see, inter alia, the De Wilde, Ooms 

and Versyp v. Belgium judgment of 18 June 1971, Series A no. 12, p. 29, 

para. 50, and the Guzzardi v. Italy judgment of 6 November 1980, Series A 

no. 39, p. 27, para. 72). 

39.   It follows that the objection must be dismissed. 
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B. The objection that the applicant was not a victim 

40.   The Government raised a second objection already advanced before 

the Commission. They acknowledged that Mrs López Ostra - like, for that 

matter, the other residents of Lorca - had been caused serious nuisance by 

the plant until 9 September 1988, when part of its activities ceased (see 

paragraph 9 above). However, even supposing that smells or noise - which 

would not have been excessive - had continued after that date, the applicant 

had in the meantime ceased to be a victim. From February 1992 the López 

Ostra family were rehoused in a flat in the town centre at the municipality’s 

expense, and in February 1993 they moved into a house they had purchased 

(see paragraph 21 above). In any case, the closure of the plant in October 

1993 brought all nuisance to an end, with the result that neither the applicant 

nor her family now suffered the alleged undesirable effects of its operation. 

41.   At the hearing the Delegate of the Commission pointed out that the 

investigating judge’s decision of 27 October 1993 (see paragraph 22 above) 

did not mean that someone who had been forced by environmental 

conditions to abandon her home and subsequently to buy another house had 

ceased to be a victim. 

42.   The Court shares this opinion. Neither Mrs López Ostra’s move nor 

the waste-treatment plant’s closure, which was moreover temporary (see 

paragraph 22 above), alters the fact that the applicant and her family lived 

for years only twelve metres away from a source of smells, noise and fumes. 

At all events, if the applicant could now return to her former home 

following the decision to close the plant, this would be a factor to be taken 

into account in assessing the damage she sustained but would not mean that 

she ceased to be a victim (see, among many other authorities, the Marckx v. 

Belgium judgment of 13 June 1979, Series A no. 31, pp. 13-14, para. 27, 

and the Inze v. Austria judgment of 28 October 1987, Series A no. 126, p. 

16, para. 32). 

43.   The objection is therefore unfounded. 

II.   ALLEGED VIOLATION OF ARTICLE 8 (art. 8) OF THE 

CONVENTION 

44.   Mrs López Ostra first contended that there had been a violation of 

Article 8 (art. 8) of the Convention, which provides: 

"1. Everyone has the right to respect for his private and family life, his home and his 

correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others." 
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The Commission subscribed to this view, while the Government 

contested it. 

45.   The Government said that the complaint made to the Commission 

and declared admissible by it (see paragraphs 30 and 31 above) was not the 

same as the one that the Spanish courts had considered in the application for 

protection of fundamental rights since it appeared to be based on statements, 

medical reports and technical experts’ opinions of later date than that 

application and wholly unconnected with it. 

46.   This argument does not persuade the Court. The applicant had 

complained of a situation which had been prolonged by the municipality’s 

and the relevant authorities’ failure to act. This inaction was one of the 

fundamental points both in the complaints made to the Commission and in 

the application to the Murcia Audiencia Territorial (see paragraph 10 

above). The fact that it continued after the application to the Commission 

and the decision on admissibility cannot be held against the applicant. 

Where a situation under consideration is a persisting one, the Court may 

take into account facts occurring after the application has been lodged and 

even after the decision on admissibility has been adopted (see, as the earliest 

authority, the Neumeister v. Austria judgment of 27 June 1968, Series A no. 

8, p. 21, para. 28, and p. 38, para. 7). 

47.   Mrs López Ostra maintained that, despite its partial shutdown on 9 

September 1988, the plant continued to emit fumes, repetitive noise and 

strong smells, which made her family’s living conditions unbearable and 

caused both her and them serious health problems. She alleged in this 

connection that her right to respect for her home had been infringed. 

48.   The Government disputed that the situation was really as described 

and as serious (see paragraph 40 above). 

49.   On the basis of medical reports and expert opinions produced by the 

Government or the applicant (see paragraphs 18-19 above), the Commission 

noted, inter alia, that hydrogen sulphide emissions from the plant exceeded 

the permitted limit and could endanger the health of those living nearby and 

that there could be a causal link between those emissions and the applicant’s 

daughter’s ailments. 

50.   In the Court’s opinion, these findings merely confirm the first expert 

report submitted to the Audiencia Territorial on 19 January 1989 by the 

regional Environment and Nature Agency in connection with Mrs López 

Ostra’s application for protection of fundamental rights. Crown Counsel 

supported this application both at first instance and on appeal (see 

paragraphs 11 and 13 above). The Audiencia Territorial itself accepted that, 

without constituting a grave health risk, the nuisances in issue impaired the 

quality of life of those living in the plant’s vicinity, but it held that this 

impairment was not serious enough to infringe the fundamental rights 

recognised in the Constitution (see paragraph 11 above). 
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51.   Naturally, severe environmental pollution may affect individuals’ 

well-being and prevent them from enjoying their homes in such a way as to 

affect their private and family life adversely, without, however, seriously 

endangering their health. 

Whether the question is analysed in terms of a positive duty on the State 

- to take reasonable and appropriate measures to secure the applicant’s 

rights under paragraph 1 of Article 8 (art. 8-1) -, as the applicant wishes in 

her case, or in terms of an "interference by a public authority" to be justified 

in accordance with paragraph 2 (art. 8-2), the applicable principles are 

broadly similar. In both contexts regard must be had to the fair balance that 

has to be struck between the competing interests of the individual and of the 

community as a whole, and in any case the State enjoys a certain margin of 

appreciation. Furthermore, even in relation to the positive obligations 

flowing from the first paragraph of Article 8 (art. 8-1), in striking the 

required balance the aims mentioned in the second paragraph (art. 8-2) may 

be of a certain relevance (see, in particular, the Rees v. the United Kingdom 

judgment of 17 October 1986, Series A no. 106, p. 15, para. 37, and the 

Powell and Rayner v. the United Kingdom judgment of 21 February 1990, 

Series A no. 172, p. 18, para. 41). 

52.   It appears from the evidence that the waste-treatment plant in issue 

was built by SACURSA in July 1988 to solve a serious pollution problem in 

Lorca due to the concentration of tanneries. Yet as soon as it started up, the 

plant caused nuisance and health problems to many local people (see 

paragraphs 7 and 8 above). 

Admittedly, the Spanish authorities, and in particular the Lorca 

municipality, were theoretically not directly responsible for the emissions in 

question. However, as the Commission pointed out, the town allowed the 

plant to be built on its land and the State subsidised the plant’s construction 

(see paragraph 7 above). 

53.   The town council reacted promptly by rehousing the residents 

affected, free of charge, in the town centre for the months of July, August 

and September 1988 and then by stopping one of the plant’s activities from 

9 September (see paragraphs 8 and 9 above). However, the council’s 

members could not be unaware that the environmental problems continued 

after this partial shutdown (see paragraphs 9 and 11 above). This was, 

moreover, confirmed as early as 19 January 1989 by the regional 

Environment and Nature Agency’s report and then by expert opinions in 

1991, 1992 and 1993 (see paragraphs 11 and 18 above). 

54.   Mrs López Ostra submitted that by virtue of the general supervisory 

powers conferred on the municipality by the 1961 regulations the 

municipality had a duty to act. In addition, the plant did not satisfy the legal 

requirements, in particular as regards its location and the failure to obtain a 

municipal licence (see paragraphs 8, 27 and 28 above). 
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55.   On this issue the Court points out that the question of the lawfulness 

of the building and operation of the plant has been pending in the Supreme 

Court since 1991 (see paragraph 16 above). The Court has consistently held 

that it is primarily for the national authorities, notably the courts, to interpret 

and apply domestic law (see, inter alia, the Casado Coca v. Spain judgment 

of 24 February 1994, Series A no. 285-A, p. 18, para. 43). 

At all events, the Court considers that in the present case, even supposing 

that the municipality did fulfil the functions assigned to it by domestic law 

(see paragraphs 27 and 28 above), it need only establish whether the 

national authorities took the measures necessary for protecting the 

applicant’s right to respect for her home and for her private and family life 

under Article 8 (art. 8) (see, among other authorities and mutatis mutandis, 

the X and Y v. the Netherlands judgment of 26 March 1985, Series A no. 

91, p. 11, para. 23). 

56.   It has to be noted that the municipality not only failed to take steps 

to that end after 9 September 1988 but also resisted judicial decisions to that 

effect. In the ordinary administrative proceedings instituted by Mrs López 

Ostra’s sisters-in-law it appealed against the Murcia High Court’s decision 

of 18 September 1991 ordering temporary closure of the plant, and that 

measure was suspended as a result (see paragraph 16 above). 

Other State authorities also contributed to prolonging the situation. On 19 

November 1991 Crown Counsel appealed against the Lorca investigating 

judge’s decision of 15 November temporarily to close the plant in the 

prosecution for an environmental health offence (see paragraph 17 above), 

with the result that the order was not enforced until 27 October 1993 (see 

paragraph 22 above). 

57.   The Government drew attention to the fact that the town had borne 

the expense of renting a flat in the centre of Lorca, in which the applicant 

and her family lived from 1 February 1992 to February 1993 (see paragraph 

21 above). 

The Court notes, however, that the family had to bear the nuisance 

caused by the plant for over three years before moving house with all the 

attendant inconveniences. They moved only when it became apparent that 

the situation could continue indefinitely and when Mrs López Ostra’s 

daughter’s paediatrician recommended that they do so (see paragraphs 16, 

17 and 19 above). Under these circumstances, the municipality’s offer could 

not afford complete redress for the nuisance and inconveniences to which 

they had been subjected. 

58.   Having regard to the foregoing, and despite the margin of 

appreciation left to the respondent State, the Court considers that the State 

did not succeed in striking a fair balance between the interest of the town’s 

economic well-being - that of having a waste-treatment plant - and the 

applicant’s effective enjoyment of her right to respect for her home and her 

private and family life. 
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There has accordingly been a violation of Article 8 (art. 8). 

III.   ALLEGED VIOLATION OF ARTICLE 3 (art. 3) OF THE 

CONVENTION 

59.   Mrs López Ostra submitted that the matters for which the 

respondent State was criticised were of such seriousness and had caused her 

such distress that they could reasonably be regarded as amounting to 

degrading treatment prohibited by Article 3 (art. 3) of the Convention, 

which provides: 

"No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment." 

The Government and the Commission took the view that there had been 

no breach of this Article (art. 3). 

60.   The Court is of the same opinion. The conditions in which the 

applicant and her family lived for a number of years were certainly very 

difficult but did not amount to degrading treatment within the meaning of 

Article 3 (art. 3). 

IV.   APPLICATION OF ARTICLE 50 (art. 50) OF THE CONVENTION 

61.   Under Article 50 (art. 50), 

"If the Court finds that a decision or a measure taken by a legal authority or any 

other authority of a High Contracting Party is completely or partially in conflict with 

the obligations arising from the ... Convention, and if the internal law of the said Party 

allows only partial reparation to be made for the consequences of this decision or 

measure, the decision of the Court shall, if necessary, afford just satisfaction to the 

injured party." 

Mrs López Ostra claimed compensation for damage and reimbursement 

of costs and expenses. 

A. Damage 

62.   The applicant asserted that the building and operation of a waste-

treatment plant next to her home forced her to make radical changes to her 

way of life. She consequently sought the following sums in reparation of the 

damage sustained: 

(a) 12,180,000 pesetas (ESP) for the distress she suffered from 1 October 

1988 to 31 January 1992 while living in her former home; 

(b) ESP 3,000,000 for the anxiety caused by her daughter’s serious 

illness; 

(c) ESP 2,535,000 for the inconvenience caused from 1 February 1992 

by her undesired move; 
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(d) ESP 7,000,000 for the cost of the new house she was obliged to buy 

in February 1993 because of the uncertainty of the accommodation provided 

by the Lorca municipal authorities; 

(e) ESP 295,000 for expenses incurred in settling into the new house. 

63.   The Government considered that these claims were exaggerated. 

They pointed out that the Lorca municipal authorities had paid the rent for 

the flat occupied by Mrs López Ostra and her family in the town centre from 

1 February 1992 until she moved into her new house. 

64.   The Delegate of the Commission found the total sum sought 

excessive. As regards the pecuniary damage, he considered that while the 

applicant had theoretically been entitled to claim a new home, she was 

bound to give her former one in exchange, due allowance being made for 

any differences in size and characteristics. 

65.   The Court accepts that Mrs López Ostra sustained some damage on 

account of the violation of Article 8 (art. 8) (see paragraph 58 above). Her 

old flat must have depreciated and the obligation to move must have 

entailed expense and inconvenience. On the other hand, there is no reason to 

award her the cost of her new house since she has kept her former home. 

Account must be taken of the fact that for a year the municipal authorities 

paid the rent of the flat occupied by the applicant and her family in the 

centre of Lorca and that the waste-treatment plant was temporarily closed 

by the investigating judge on 27 October 1993 (see paragraph 22 above). 

The applicant, moreover, undeniably sustained non-pecuniary damage. In 

addition to the nuisance caused by the gas fumes, noise and smells from the 

plant, she felt distress and anxiety as she saw the situation persisting and her 

daughter’s health deteriorating. 

The heads of damage accepted do not lend themselves to precise 

quantification. Making an assessment on an equitable basis in accordance 

with Article 50 (art. 50), the Court awards Mrs López Ostra ESP 4,000,000. 

B. Costs and expenses 

1. In the domestic courts 

66.   The applicant claimed a total of ESP 850,000 for costs and expenses 

incurred in the domestic courts. 

67.   The Government and the Delegate of the Commission pointed out 

that Mrs López Ostra had received free legal aid in Spain, so that she did not 

have to pay her lawyer, whose fees should be paid by the State. 

68.   The Court likewise finds that the applicant did not incur expenses in 

this respect and accordingly dismisses the claim in question. Mr Mazón 

Costa cannot rely on Article 50 (art. 50) to claim just satisfaction on his own 

account as he accepted the terms of the legal aid granted to his client (see, 
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among other authorities, the Delta v. France judgment of 19 December 

1990, Series A no. 191-A, p. 18, para. 47). 

2. Before the Convention institutions 

69.   Mrs López Ostra claimed ESP 2,250,000 for her lawyer’s fees in the 

proceedings before the Commission and the Court, less the sums paid as 

legal aid by the Council of Europe. 

70.   The Government and the Delegate of the Commission considered 

this amount excessive. 

71.   In the light of the criteria laid down in its case-law, the Court 

considers it equitable to award the applicant ESP 1,500,000 under this head, 

less the 9,700 French francs paid by the Council of Europe. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.   Dismisses the Government’s preliminary objections; 

 

2.   Holds that there has been a breach of Article 8 (art. 8) of the 

Convention; 

 

3.   Holds that there has been no breach of Article 3 (art. 3) of the 

Convention; 

 

4.   Holds that the respondent State is to pay the applicant, within three 

months, 4,000,000 (four million) pesetas for damage and 1,500,000 (one 

million five hundred thousand) pesetas, less 9,700 (nine thousand seven 

hundred) French francs to be converted into pesetas at the exchange rate 

applicable on the date of delivery of this judgment, for costs and 

expenses; 

 

5.   Dismisses the remainder of the claim for just satisfaction. 

 

Done in English and in French, and delivered at a public hearing in the 

Human Rights Building, Strasbourg, on 9 December 1994. 

 

Rolv RYSSDAL 

President 

 

Herbert PETZOLD 

Acting Registrar 
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In the case of McGinley and Egan v. the United Kingdom
1
, 

The European Court of Human Rights, sitting, in accordance with 

Article 43 of the Convention for the Protection of Human Rights and 

Fundamental Freedoms (“the Convention”) and the relevant provisions of 

Rules of Court A
2
, as a Chamber composed of the following judges: 

 Mr R. BERNHARDT, President, 

 Mr J. DE MEYER, 

 Mr N. VALTICOS, 

 Mr R. PEKKANEN, 

 Mr J.M. MORENILLA, 

 Sir John FREELAND, 

 Mr A.B. BAKA, 

 Mr G. MIFSUD BONNICI, 

 Mr V. BUTKEVYCH, 

and also of Mr H. PETZOLD, Registrar, and Mr P.J. MAHONEY, Deputy 

Registrar, 

Having deliberated in private on 28 November 1997, 3 February and 

21 May 1998, 

Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.  The case was referred to the Court by the European Commission of 

Human Rights (“the Commission”) on 22 January 1997, within the three-

month period laid down by Article 32 § 1 and Article 47 of the Convention. 

It originated in two applications (nos. 21825/93 and 23414/94) against the 

United Kingdom of Great Britain and Northern Ireland lodged with the 

Commission under Article 25 by Mr Kenneth McGinley on 20 April 1993 

and Mr Edward Egan on 31 December 1993 respectively. Both the 

applicants are British nationals. 

                                                           

Notes by the Registrar 

1.  The case is numbered 10/1997/794/995–996. The first number is the case’s position on 

the list of cases referred to the Court in the relevant year (second number). The third 

number indicates the case’s position on the list of cases referred to the Court since its 

creation and the last two numbers indicate its position on the list of the corresponding 

originating applications to the Commission. 

2.  Rules of Court A apply to all cases referred to the Court before the entry into force of 

Protocol No. 9 (1 October 1994) and thereafter only to cases concerning States not bound 

by that Protocol. They correspond to the Rules that came into force on 1 January 1983, as 

amended several times subsequently. 
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The Commission’s request referred to Articles 44 and 48 and to the 

declaration whereby the United Kingdom recognised the compulsory 

jurisdiction of the Court (Article 46). The object of the request was to obtain 

a decision as to whether the facts of the case disclosed a breach by the 

respondent State of its obligations under Articles 6, 8 and 13 of the 

Convention. 

2.  In response to the enquiry made in accordance with Rule 33 § 3 (d) of 

Rules of Court A, the applicants stated that they wished to take part in the 

proceedings and designated the lawyer who would represent them. On 

27 February 1997 the President of the Court, Mr R. Ryssdal, authorised this 

lawyer to represent the applicants despite the fact that he was not resident in 

one of the Contracting States (Rule 30 § 1).  

3.  The Chamber to be constituted included ex officio Sir John Freeland, 

the elected judge of British nationality (Article 43 of the Convention), and 

the President of the Court (Rule 21 § 4 (b)). On 21 February 1997, in the 

presence of the Registrar, the President drew by lot the names of the other 

seven members, namely Mr J. De Meyer, Mr N. Valticos, Mr R. Pekkanen, 

Mr J.M. Morenilla, Mr A.B. Baka, Mr G. Mifsud Bonnici and 

Mr V. Butkevych (Article 43 in fine of the Convention and Rule 21 § 5). 

4.  As President of the Chamber (Rule 21 § 6), Mr Ryssdal, acting 

through the Registrar, consulted the Agent of the United Kingdom 

Government (“the Government”), the applicants’ lawyer and the Delegate of 

the Commission on the organisation of the proceedings (Rules 37 § 1 

and 38). Pursuant to the order made in consequence on 25 March 1997, the 

Registrar received the applicants’ and the Government’s memorials on 

2 October 1997. 

5.  On 24 April 1997 the President decided to grant Liberty and the 

Campaign for Freedom of Information, two non-governmental human rights 

organisations based in London, leave to submit joint written comments on 

specified issues in the case (Rule 37 § 2). On the same date he refused such 

leave to the New Zealand Nuclear Test Veterans’ Association. The 

comments of Liberty and the Campaign for Freedom of Information were 

received by the Registrar on 1 July 1997. 

6.  On 31 October 1997 the President granted leave to the applicants to 

submit supplementary written observations. These were received by the 

Registrar on 18 November 1997. 

7.  On 21 November 1997, Mr R. Bernhardt, Vice-President of the Court, 

replaced, as President of the Chamber, Mr Ryssdal, who was unable to take 

part in the further consideration of the case (Rule 21 § 5). 
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8.  In accordance with the President’s decision, the hearing took place in 

public in the Human Rights Building, Strasbourg, on 26 November 1997. 

The Court had held a preparatory meeting beforehand. 

 

There appeared before the Court:  

(a) for the Government 

Mr M. EATON, Foreign and Commonwealth Office, Agent, 

Mr J. EADIE, Barrister-at-Law, 

Mr N. LAVENDER, Barrister-at-Law, Counsel, 

Mrs J. ALEXANDER, Ministry of Defence, 

Mr T. WILSON, Ministry of Defence, 

Mr D. SMITH, Department of Social Security, 

Dr C. SHARP, National Radiological Protection Board, Advisers; 

(b) for the Commission 

Mrs J. LIDDY, Delegate; 

(c) for the applicants 

Mr I. ANDERSON, Advocate, Counsel. 

The Court heard addresses by Mrs Liddy, Mr Anderson and Mr Eadie. 

AS TO THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

A. The Christmas Island nuclear tests 

9.  Between 1952 and 1967 the United Kingdom carried out a number of 

atmospheric tests of nuclear weapons in the Pacific Ocean and at Maralinga, 

Australia, involving over 20,000 servicemen. Among these tests were the 

“Grapple Y” and “Grapple Z” series of six detonations at Christmas Island 

in the Pacific Ocean (November 1957–September 1958), of weapons many 

times more powerful than those discharged at Hiroshima and Nagasaki.  
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1. The line-up procedure 

10.  During the Christmas Island tests, service personnel were ordered to 

line up in the open and to face away from the explosions with their eyes 

closed and covered until twenty seconds after the blast. 

The applicants alleged that the purpose of this procedure was deliberately 

to expose servicemen to radiation for experimental purposes. The 

Government denied this and stated that it was believed at the time of the 

tests, and was the case, that personnel were sufficiently far from the centre 

of the detonations to avoid being exposed to radiation at any harmful level 

and that the purpose of the line-up procedure was to ensure that they 

avoided eye damage and other physical injury caused by material blown 

about by the blast. 

2. Radiation levels records  

11.  No record exists of the degree of exposure to radiation, if any, of 

servicemen such as the applicants, since film badges (which turn black if 

exposed to radiation) were issued only to the approximately 1,000 

predominantly non-service personnel on Christmas Island who were 

working in identified, controlled and active areas. According to the 

applicants (see paragraph 78 below), this decision was taken to avoid future 

liability for radiation-caused harm. According to the Government, however, 

experience of earlier nuclear test explosions in Maralinga, Australia, where 

film badges had been issued to all personnel, had shown that personnel with 

duties such as the applicants’ were not exposed to measurable levels of 

radiation. 

12.  Documents containing the original contemporaneous recordings of 

environmental radiation levels in the vicinity of Christmas Island following 

the tests were stored at the Atomic Weapons Research Establishment 

(“AWRE”) at Aldermaston, England. Although these documents were not 

available for inspection by members of the public, the Government claimed 

that since the information contained in them would not have given rise to 

security concerns, they could have been produced if required for the 

purposes of proceedings before the Pensions Appeal Tribunal (“PAT” – see 

paragraph 59 below). 
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13.  In 1993 a summary of “all the surviving data” gathered by the 

environmental monitoring programme was published as Technical 

Note no. 16/93, “Environmental Monitoring at Christmas Island 

1957-1958”. This, inter alia, described the environmental monitoring 

programme set up for the tests and included sample measurements of 

radiation in the air, sea water and deposited on the ground. The sources of 

the information upon which the technical note was based were also listed. 

14.  The Government annexed to their memorial to the Court in the 

present case a number of documents, not hitherto in the public domain, 

including a report by the AWRE of the measurements made of radioactive 

fall-out on various Pacific islands, including Christmas Island, during 

April-May 1958 (Grapple Y) and of the concurrent programme of fish 

sampling; a report by Major J.T. McLean describing measurements of 

fallout on various Pacific Islands between 1 July and 30 November 1958 

(Grapple Z); a report of residual radiation measurements following the 

Grapple Y explosion on Christmas Island; a summary statement of 

environment radiation measurements following the Grapple Y explosion, by 

AWRE, dated May 1958; and interim reports on radiological measurements 

following the Grapple Y and Grapple Z detonations. 

B.  The particular circumstances of the first applicant’s case 

1. Mr McGinley’s presence during the Christmas Island tests 

15.  Mr Kenneth McGinley was born in 1938 and lives in Paisley, 

Scotland.  

16.  In 1956, following a medical examination which found him fit for 

full combat service in any part of the world, he was enlisted into the army as 

a sapper with the Royal Engineers. In December 1957 he was posted to 

Christmas Island where he worked as a plant operator at Port London and in 

the quarries at the northern end of the island. According to information 

supplied by the Ministry of Defence (“MOD”) for the purposes of his 

pension application (see paragraph 22 below), he was present at a distance 

of approximately 25 miles (40 kilometres) from the following test 

detonations: Grapple Y on 28 April 1958, Grapple Z on 22 August 1958, 

Grapple Z2 on 2 September 1958, Grapple Z3 on 11 September 1958 and 

Grapple Z4 on 23 September 1958, in which three nuclear explosive devices 

in the megaton range were detonated as high air bursts over the sea to the 
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south of Christmas Island and two balloon-borne nuclear explosive devices 

in the kiloton range were detonated over the south-east corner of the island.   

2. Mr McGinley’s medical records 

17.  Mr McGinley stated in his pension application (see paragraph 21 

below) that four days after the test explosion on 28 April 1958 he attended 

his medical officer on Christmas Island because he had developed nausea, 

diarrhoea and itchy blisters on the backs of his hands, neck and cheeks. He 

stated that he was treated for the blisters with a plastic spray twice a day for 

ten to twelve days. No contemporaneous record of this treatment has been 

produced.  

The transcripts of his medical records set out in his Statement of Case to 

the PAT (see paragraph 28 below) contained the following entries.  

18.  He was treated on Christmas Island between 15 and 23 September 

1958 for a throat infection and in the United States’ Tripler Army Hospital 

and on Christmas Island for tonsillitis in October and November 1958. In 

February 1959 he was admitted to the Catterick Military Hospital, England, 

suffering from influenza. In August 1959 he was admitted to the Cowglen 

Military Hospital in Scotland suffering from a duodenal ulcer, which led to 

a recommendation that he be discharged from the army as unfit for further 

military service. This was effected on 10 November 1959 and he was 

awarded a 20% pension in relation to the ulcer since it was considered to be 

attributable to military service.  

19.  In his statement on discharge, in response to the question “If you are 

suffering from any diseases, wound, or injuries, state what they are, and also 

when and where they first started…”, he referred to out-patient treatment 

which he had received in Germany in June 1957 for a torn cartilage and on 

Christmas Island in May 1958 for a broken ankle; this latter treatment had 

not been recorded elsewhere in the service medical records contained in the 

Statement of Case.  

In response to the question “Give details … of any incidents during your 

service which you think caused or made worse your disability”, he referred 

to his service in May 1959 as a plant operator in Northumberland, England, 

and the fact that “the food consisted of compound rations three meals per 

day”. He made no mention of the conditions he allegedly developed 

following the test explosion on 28 April 1958 (see paragraph 17 above).  

20.  Subsequent to his discharge, the medical records show that 

Mr McGinley continued to suffer stomach pain and in August 1962 he 

underwent an operation to remove the duodenal ulcer. In June 1968 he was 
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admitted to hospital for a week suffering from renal colic. In July 1976 he 

had a sebaceous cyst removed from his right cheek. In December 1976 he 

was diagnosed as infertile.  

21.  In June 1980 he applied for his pension to be reviewed on the ground 

that the condition of his ulcer had deteriorated. The pension was increased 

to 30%, reduced again to 20% in June 1982 and restored to 30% on 

13 December 1982 following an appeal to the PAT. 

3. Mr McGinley’s application for a pension based on complaints allegedly 

related to exposure to radiation  

22.  Following a series of articles in the press in 1982 about the potential 

effects of the Christmas Island explosions on those exposed to them, 

Mr McGinley came to attribute his health problems to his service on the 

island and became chairman of the British Nuclear Tests Veterans’ 

Association (“BNTVA”), an organisation which campaigned for 

compensation for the servicemen present during the tests. 

23.  On 1 April 1984 he made a claim for an increase in his pension, 

complaining of depression, sterility and severe arthritis. In his application 

he described the line-up procedure followed during the tests and the rash he 

had allegedly developed subsequently (see paragraphs 10 and 17 above), 

and continued:  

“I consider that my problems are directly linked with radiation exposure. Since 

leaving the service I have experienced bouts of moodiness and at time [sic] 

unexplained attacks of very quick tempered actions. Then later regret them. I have 

been examined at the Western Infirmary in 1976 and diagnosed as sub-sterile. My own 

doctor … believes there is a direct link. I have also suffered from mysterious paralysis 

of legs and arms and have been for the past four years been [sic] in extreme pain 

sometimes 24 hours per day.”  

24.  In response to this application, the Department of Social Security 

(“DSS”) made enquiries of Mr McGinley’s general practitioner (“GP”) and 

the MOD. 

His GP reported that the applicant’s records showed treatment for a 

duodenal ulcer in 1960 and a stomach ulcer in 1980, and an investigation of 

fertility in 1977. In 1983 the applicant had complained of arthritis, but the 

specialist who had given him a full medical examination could find no 

evidence of any organic disease. The GP also stated that Mr McGinley 

suffered from an acneiform skin condition and also reported “one positive 

finding – of which he is unaware – is a polycythaemia (haemoglobin level 

17.6%) [a disorder whereby an abnormally high number of red blood cells 

are produced]”. 
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25.  The MOD responded to the DSS’s enquiries by stating that the areas 

on Christmas Island in which the applicant had served were not subject to 

fall-out, and therefore: 

“His radiation exposure from the UK nuclear tests was ZERO and the radiation 

effective dose equivalent which it represents was ZERO. His overall radiation dose 

from the ever present background radiations was no more and probably less than he 

would have received had he remained in UK instead of seeing service in the South 

Pacific area in 1958. 

As his radiation effective dose was ZERO, ex-Spr [sapper] McGinley’s medical 

condition would not have been caused by ionising radiations from the UK nuclear test 

programmes.” 

26.  On 30 November 1984 Mr McGinley’s claim was refused, on the 

grounds that there was no evidence that the condition of his ulcer had 

deteriorated or that his reduced fertility, facial acne, right renal colic or 

arthritis had been either attributable to or aggravated by his service in the 

armed forces. 

4. Mr McGinley’s appeal to the Pensions Appeal Tribunal 

27.  On 21 January 1985 the applicant appealed to the PAT, stating: 

“I was deliberately exposed to unknown hazards i.e. THREE HYDROGEN BOMB 

TESTS in 1958 for the Government’s Scientific Curiosity Programme… My own 

Military Medical Records have been ‘doctored’ along with many other members of the 

BNTVA. I have been victimised by the Ministry of Defence in that they have admitted 

that they advise the DSS on Medical matters of Nuclear Tests Participants…” 

28.  On receipt of the notice of appeal, the DSS prepared a Statement of 

Case for the PAT (see paragraph 57 below).  

Thus, on 11 February 1985, an enquiry was sent to the Medical Records 

Section of the MOD, asking for all the available medical records relating to 

the applicant between December 1957 and December 1958 and/or 

confirmation that he had been treated for a rash on his body and face on 

Christmas Island at some time during this period. 

On 13 February 1985, the MOD replied: 

“No A & D [admission and discharge] books held under particulars quoted. N/T [no 

trace] medical records. “   
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29.  The DSS also sought further medical evidence, including hospital 

case notes and the following reports from the applicant’s GP and a number 

of specialists who examined him for the purposes of his appeal.  

Mr McGinley’s GP stated that he considered him to be “fit within 

limits”, although he had some reservations, namely the polycythaemia and 

sterility. The psychiatrist who saw Mr McGinley did not consider that he 

was suffering from any psychiatric condition. The consultant rheumatologist 

concluded that the pain and stiffness in his hands, arms, shoulders and neck 

of which the applicant complained related to normal wear and tear and 

could “find nothing to connect it with radiation exposure”. The 

dermatologist reported that the appearance of the applicant’s skin was 

consistent with the long-term effects of untreated constitutional acne 

vulgaris, concluding however that since he had no competence to give an 

opinion as to whether this condition might have been linked to exposure to 

radiation, the opinion of an expert familiar with the effects of ionising 

radiation should be sought. The DSS declined to follow this advice since 

they were satisfied by the MOD’s statement that Mr McGinley had not been 

exposed to radiation. The consultant urologist found that Mr McGinley was 

not suffering from any kidney disease. In relation to his infertility he stated: 

“… it is impossible to be certain of its cause as there is no indication of the patient 

having had a normal seminal analysis prior to his alleged exposure to ionising 

radiation in 1957. His seminal analysis was performed in 1976 at which time he was 

38 years of age and to which age many men are beginning to show a reduction in 

sperm count. The incidence of oligospermia in the normal male population at this age 

is probably not less than 10%.  

In all, it is impossible to incriminate exposure to ionising radiation as a primary 

cause of the patient’s subfertility problem…” 

30.  Also included in the Statement of Case to the PAT was the opinion 

of a DSS medical officer, who explained that, in the light of the medical 

evidence and the MOD’s statement that Mr McGinley had not been exposed 

to ionising radiation, it was not considered that the disablement from acne 

vulgaris, generalised osteoarthritis or reduced fertility with associated 

nervous symptoms were attributable to or had been aggravated by service in 

the armed forces. In view of the consultant urologist’s report, the applicant 

was found not to be suffering from right renal colic. 

31.  An edited version of the Statement of Case, omitting information 

that it was “undesirable in the interests of the applicant to disclose to him”, 

was sent to Mr McGinley (in accordance with Rule 22 of the Pensions 
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Appeal Tribunals (Scotland) Rules 1981). His representatives, the British 

Royal Legion, received an unedited version. 

The applicant then had the opportunity to make written submissions to 

the PAT, adduce additional evidence or request the production of 

documents in accordance with the procedure under Rule 6 of the Tribunal 

Rules (see paragraph 59 below), none of which he did. Together with his 

representative, he attended the hearing before the PAT where he made oral 

submissions.  

32.  On 25 February 1988, the PAT dismissed the appeal.  

5. Mr McGinley’s further pension claims 

33.  On 9 July 1991 the applicant submitted another claim based on 

alleged radiation-linked acne vulgaris, sterility and arthritis, but he did not 

pursue it after the DSS reminded him of his previous claim’s rejection in 

1988. 

In 1992 he applied for and received an added assessment to his pension 

of 1.5% for hearing loss. 

C.  The particular circumstances of the second applicant’s case  

1. Mr Egan’s presence during the nuclear tests 

34.  Mr Edward Egan was born in 1939 and lives in Glasgow, Scotland.  

35.  In October 1956, following a medical examination, he was enlisted 

into the Royal Navy, fit for full combat duty in any part of the world. On 

28 April 1958 he was serving as a stoker on board Her Majesty’s Ship 

Ulysses which, according to information provided by the MOD, was 

positioned off Christmas Island at a distance of approximately 60 miles 

(97 kilometres) from the detonation of the Grapple Y test (15–20 miles 

according to the applicant: see paragraph 47 below).  

2. Mr Egan’s medical records 

36.  Mr Egan’s medical records, as set out in his Statement of Case to the 

PAT, show, inter alia, that on 8 March 1958 he had an X-ray at a naval 

hospital in Auckland, New Zealand. From 2 to 10 April 1958 he was 

admitted to the War Memorial Hospital, Fiji. Subsequent to the test 

explosion on 28 April 1958, he was treated (in November 1958 and 

February–March 1959) for a common cold and influenza respectively and 
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he was given another X-ray on 30 April 1959. In March 1960 he fractured 

his right clavicle, in connection with which he was X-rayed on 30 May 

1960. 

37.  In early 1961 he applied to be discharged from the navy. In his 

statement on discharge, in response to the question “If you are suffering 

from any diseases, wound, or injuries, state what they are, and also when 

and where they first started …”, he referred only to the fractured clavicle, 

and he made no response to the question “Have you suffered from any 

diseases or injuries other than those mentioned above?” His medical report 

on discharge stated that his clavicle was badly deformed, but apart from this 

noted no problems. With regard to his respiratory system, it stated that he 

had had a full plate X-ray on 2 February 1961 which had detected nothing 

abnormal. 

On 8 February 1961, Mr Egan was discharged from the navy on 

compassionate grounds. 

38.  In June 1965, following a chest X-ray, he was diagnosed as suffering 

from sarcoidosis, a chronic disease one of the symptoms of which is the 

formation of small nodules, or granulomas, in the lungs and/or other organs 

and tissues. His medical records show that in July 1965 he told the consultant 

chest physician to whom he had been referred that he had “had a normal X-ray 

in 1961 when in the navy, but was in hospital for two weeks in 1958 for 

investigation following a routine X-ray in New Zealand”. 

3. Mr Egan’s application for a war pension 

39.  On 10 July 1970 the applicant applied for a pension in respect of his 

sarcoidosis, alleging that he had suffered from the disease since the date of 

his discharge from the navy and that it was attributable to the fact that 

“while serving at Christmas Island I was exposed to the blast from atomic 

bomb resulting in the burning of skin tissues”. 

40.  On 14 July 1970 the DSS requested from the MOD all the available 

medical records relating to Mr Egan. The reply, which was received on the 

same day, read “No trace medical records”. On 12 August 1970 the 

applicant’s X-ray of 2 February 1961 was requested. The response, dated 

18 September 1970, noted that a thorough search of the large film records 

for 1961 had been made and that no trace of a large film for the applicant 

could be found. 

41.  On 5 October 1970 the DSS made another enquiry of the MOD, 

asking whether any type of atomic device had been detonated whilst the 

applicant’s ship was stationed off Christmas Island and, if so, the distance 

of the ship from the epicentre of the blast; whether the ship was stationed 
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sufficiently close for any crew members to have sustained radiation burns; 

whether the applicant was likely to have had cause to be in the open and 

thereby subjected to blast and, if so, what protective clothing had been 

issued. Finally, the DSS noted that there was reference in Mr Egan’s 

medical records to a two-week stay in hospital following a routine 

chest X-ray in 1958 (see paragraph 38 above), and asked the MOD whether 

there was any trace of his medical records for 1958 or of any X-rays taken 

for him during his service. 

The reply, dated 16 October and 17 November 1970, stated that all 

available medical documents had already been sent to the DSS, and that an 

examination of the records of the detonation on 28 April 1958 (held by the 

War Historical Branch) and of the ship’s log-book showed that HMS 

Ulysses was approximately 70 miles (113 kilometres) from the epicentre. 

The Naval Plan for Operation Grapple had required “Precautions to be taken 

by ships in target area – all exposed personnel are to be completely covered, 

anti-flash hats, gloves and goggles are to be worn, and long trousers tucked 

into socks”. 

42.  On 12 January 1971 the DSS medical board found against the 

applicant. 

43.  On 4 March 1971, following further representations by the applicant, 

the DSS again requested the MOD to trace his service medical records. The 

MOD replied that: “This case has been thoroughly dealt with and to date we 

cannot provide any further service documents.” 

4. Mr Egan’s appeal to the Pensions Appeal Tribunal 

44.  On 5 April 1971 the applicant lodged an appeal with the PAT. 

For the purposes of the appeal the DSS obtained a medical report from a 

senior chest physician, who stated:  

“It is my opinion, that, from the initial radiographic appearances, the investigations 

carried out and the course of the disease, the diagnosis of the condition was correctly 

assessed as sarcoidosis. I think that the respiratory symptoms of cough and 

occasionally blood-stained sputum were associated with intercurrent respiratory 

infection. One possible alternative diagnosis is considered below… 
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I think it is true to say that there is no reference in the international literature to any 

case of sarcoidosis specifically related to the effects of atomic explosion. 

The only possible aetiological factor which could be incriminated is exposure to 

beryllium copper alloy. I do not know whether this alloy was in use in April 1958. The 

features of chronic berylliosis … are very similar to those which occur in chronic 

sarcoidosis… 

In summary, it is, in my opinion, virtually certain that the correct diagnosis in this 

case is sarcoidosis and that the disease had no relationship to proximity to an atomic 

explosion in April 1958.” 

The Government subsequently confirmed, in response to a parliamentary 

question, that beryllium is commonly used in nuclear test devices, although 

for security reasons it was not possible to disclose the materials used in 

specific devices.  

45.  In response to an enquiry, the MOD informed the DSS that: 

“It is most unlikely that this man was ever exposed to beryllium copper alloy or 

other beryllium compounds in his work as a stoker. 

The log of HMS Ulysses has been carefully scrutinised especially with relation to 

the periods at Christmas Island in 1958 and there is no record to substantiate the story 

of atomic bomb blast. Certainly had he been ashore there would have been no 

significant exposure.” 

46.  Also included in Mr Egan’s Statement of Case was the opinion of 

the Medical Division of the DSS, which stated, inter alia: 

“… In the first place we would explain that in the absence of evidence in favour of a 

diagnosis of chronic berylliosis and in the absence of any evidence that Mr Egan was 

ever exposed to beryllium copper alloy during service, we are satisfied that his lung 

condition has been correctly diagnosed as sarcoidosis… 

Mr Egan has based his claim on the ground that he was exposed to atomic radiation, 

which he says burned his skin tissues, while in the vicinity of Christmas Island in 1958 

and instancing that he was in hospital for two weeks in 1958 following a routine X-ray 

taken in New Zealand. 

Dealing with the question of radiation, we would stress that … there is no evidence 

to suggest that exposure to atomic radiation – even a heavy dosage – can be a cause of 

sarcoidosis… There is no evidence that Mr Egan sustained burns of his skin as a result 

of atomic blast. Had such an event occurred, he would have required medical attention 

and we consider it to be inconceivable that such a sequence of events could have 

happened without some mention in his service documentation. In view of this 

86



 McGINLEY AND EGAN JUDGMENT OF 9 JUNE 1998 14 

and having regard to the recorded history, we are satisfied beyond reasonable doubt 

that there is no evidence at all to relate his sarcoidosis to the incident in question or to 

any other factor of his service. 

As regards Mr Egan’s contention that following a routine mass X-ray taken in New 

Zealand in 1958, he was admitted to hospital for investigation, it is pointed out that the 

routine X-ray in question was taken on 8 March 1958, more than six weeks before the 

atomic explosion. We do not consider it in any event likely that a further routine X-ray 

would have been taken during the same year and there is no evidence of an admission 

to hospital after the X-ray mentioned although we note he had treatment for a common 

cold in November that year… Also, … on clinical examination prior to discharge, 

apart from the after-effects of the fractured clavicle sustained off-duty, no disabilities 

were found…” 

47.  On 7 December 1971 an edited Statement of Case was sent to the 

applicant and an unedited version was sent to his representatives, the Royal 

British Legion. Mr Egan then had the opportunity to make written 

submissions, adduce additional evidence or request the production of 

documents in accordance with the procedure under Rule 6 of the Tribunal 

Rules (see paragraph 59 below). 

He chose to make a supplementary statement in response, in which he 

disputed the fact that there was no medical record concerning the treatment 

he received in the hospital in Fiji (see paragraph 36 above), where he 

alleged to have been given a number of X-rays. He also disputed that there 

was no evidence in the log of HMS Ulysses that the crew was exposed to 

the atomic blast, contending that he was 15–20 miles (24–32 kilometres), 

rather than 70 miles (113 kilometres), from the explosion, that during it he 

had been made to stand on the upper deck wearing protective clothing and 

dark glasses and that he had felt ill with a cold and “dampness through my 

body” after it.  

48.  The DSS then contacted the Medical Records Section of the MOD 

and the MOD’s Liaison Officer in Bath, requesting special searches for any 

medical records or X-rays relating to Mr Egan’s hospitalisation in Fiji 

between 2 and 10 April 1958 and confirmation of the distance of HMS 

Ulysses from the blast. No further medical records could be traced, but the 

MOD recalculated the ship’s position as 60 miles (97 kilometres) from the 

blast.  

49.  On 29 August 1972 the PAT dismissed Mr Egan’s appeal. 
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5. Mr Egan’s further pension claims 

50.  On 21 October 1982 the applicant submitted another claim for a war 

pension based on allegedly radiation-related sarcoidosis of the lung. The 

DSS responded to the applicant by reminding him of the decision of the 

PAT taken in 1972 and informing him that it was legally binding unless set 

aside by the Court of Session in Scotland on a point of law (see 

paragraph 58 below).  

51.  On 11 July 1991 the DSS received another, similar, war pension 

claim, lodged by the BNTVA on Mr Egan’s behalf. He was again reminded 

of the PAT’s decision of 1972 and he replied, by letter dated 30 October 

1991, that he was not happy with that decision. The DSS replied by 

referring the applicant to the fact that the PAT had looked at his service 

documents while considering his case.  

52.  On 25 April 1992 the applicant made a further claim for a war 

pension based on deafness. The claim was rejected by the Secretary of State 

and Mr Egan did not appeal the decision. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. Entitlement to war pensions   

53.  The scheme for the payment of war pensions in the United Kingdom 

is currently contained in the Naval, Military and Air Forces Etc. 

(Disablement and Death) Service Pensions Order 1983 (“the Pensions 

Order”), the terms of which are in all material respects identical to the 

legislation in force at the time of Mr Egan’s application. 

54.  The basic condition for the award of a pension is where “the 

disablement or death of a member of the armed forces is due to service”. 

“Disablement” is defined as “physical or mental injury or damage, or loss of 

physical or mental capacity”. For claims made more than seven years after 

the termination of service, the disablement or death is to be treated as “due 

to service” if it is due to an injury which is either attributable to service after 

2 September 1939 or existed before or arose during such service and was 

and remains aggravated by it.  
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The Pensions Order provides that where, upon reliable evidence, a 

reasonable doubt exists whether the above conditions are fulfilled, the 

benefit of that doubt must be given to the claimant (Pensions Order, 

Articles 3–5). 

55.  According to the Government, pensions have been awarded in 

respect of radiation-linked claims to at least twenty-eight servicemen, or 

widows of servicemen, stationed on or in the vicinity of Christmas Island or 

other nuclear test sites in 1957–58. 

B.  The procedure for claims and appeals  

56.  The scheme for the payment of pensions is administered in the first 

instance by the DSS. On receipt of an application, the DSS, inter alia, 

obtains the claimant’s service records (including service medical records) 

from the MOD and, with the assistance of additional medical evidence if 

required, assesses whether the claimant is suffering from a disability 

attributable to service. The Secretary of State for Social Security gives the 

final decision, based on this assessment. 

57.  A claimant who is refused a war pension by the Secretary of State 

may appeal to the PAT (see the Pensions Appeal Tribunals Act 1943 and 

the Pensions Appeal Tribunals (Scotland) Rules 1981: “the Tribunal 

Rules”). This body is composed of a lawyer, a doctor and a serviceman or 

ex-serviceman of the same sex and rank as the claimant. The DSS provides 

the PAT with a “Statement of Case”, which includes, inter alia, a transcript 

of the claimant’s service records including service medical records, 

subsequent medical records and reports including those prepared at the 

request of the DSS doctor and a statement outlining the Secretary of State’s 

reasons for refusing the application. The claimant may submit an answer to 

the statement and/or adduce further evidence. There is then a hearing, which 

may not take place in the absence of the claimant without his consent, and at 

which the claimant may be legally or otherwise represented. 

58.  A further appeal from the PAT lies on a point of law to the Court of 

Session in Scotland, with the leave of either the PAT or the court. 

C. Disclosure of documents in proceedings before the PAT   

59.  Rule 6 of the Tribunal Rules provides as follows: 

“Disclosure of official documents and information 

6(1)  Where for the purposes of his appeal an appellant desires to have disclosed any 

document, or part of any document, which he has reason to believe is in the possession 
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of a government department, he may, at any time not later than six weeks after the 

Statement of Case was sent to him, apply to the President for the disclosure of the 

document or part and, if the President considers that the document or part is likely to 

be relevant to any issue to be determined on the appeal, he may give a direction to the 

department concerned requiring its disclosure (if in the possession of the department) 

in such manner and upon such terms and conditions as the President thinks fit… 

(2)  On receipt of a direction given by the President under this rule, the Secretary of 

State or Minister in charge of the government department concerned, or any person 

authorised by him in that behalf, may certify to the President – 

(a)  that it would be contrary to the public interest for the whole or part of the 

document to which the direction relates to be disclosed publicly; or 

(b)  that the whole or part of the document ought not, for reasons of security, to be 

disclosed in any manner whatsoever; 

and where a certificate is given under sub-paragraph (a), the President shall give 

such directions to the tribunal as may be requisite for prohibiting or restricting the 

disclosure in public of the document, or part thereof, as the case may be, and where a 

certificate is given under sub-paragraph (b) the President shall direct the tribunal to 

consider whether the appellant’s case will be prejudiced if the appeal proceeds without 

such disclosure, and, where the tribunal are of the opinion that the appellant would be 

prejudiced if the appeal were to proceed without such disclosure, they shall adjourn 

the hearing of the appeal until such time as the necessity for non-disclosure on the 

ground of security no longer exists.” 

D. Public records  

60.  “Public records” are defined by section 2 of the Schedule to the 

Public Records Act 1958 (“the 1958 Act”) as administrative and 

departmental records belonging to the Crown, including records of, or held 

by, any government department. The administration of the public records 

system is the responsibility of the Lord Chancellor. Public records which 

have been selected for permanent preservation are not usually transferred to 

the Public Records Office or other approved location in the public domain 

until thirty years after their creation, although a longer or shorter period may 

be fixed by the Lord Chancellor with the approval or at the request of the 

Minister or other person primarily concerned. 
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E.  Civil actions by servicemen against the Crown 

61.  The right to compensation under common law is enforceable through 

the civil courts if the plaintiff is able to prove on the balance of probability 

that, given the state of knowledge at the relevant time, the injury 

complained of was reasonably foreseeable and caused by the action or 

inaction of the defendant. 

62.  However, armed forces personnel whose cause of action arose on 

duty before 1987 are barred from taking civil proceedings for compensation 

against the Crown by section 10 of the Crown Proceedings Act 1947. It is 

disputed between the parties as to whether this immunity of the Crown 

survived judgment in the case of Pearce v. The Secretary of State for 

Defence and Ministry of Defence [1988] 2 Weekly Law Reports 145, but it 

is agreed that to date no one (including Mr Pearce) has been able 

successfully to demonstrate in a civil action that an illness was, on the 

balance of probability, caused by radiation from the Christmas Island 

nuclear test programme. 

III. THE UNITED KINGDOM’S ARTICLES 25 AND 46 

DECLARATIONS 

63.  On 14 January 1966 the United Kingdom lodged with the Secretary 

General of the Council of Europe the following declaration: 

“… in accordance with the provisions of Article 25 of the Convention for the 

Protection of Human Rights and Fundamental Freedoms, signed at Rome on the 4
th

 of 

November 1950, … the Government of the United Kingdom of Great Britain and 

Northern Ireland recognise, in respect of the United Kingdom of Great Britain and 

Northern Ireland only …, for the period beginning on the 14
th

 of January 1966, and 

ending on the 13
th

 of January 1969, the competence of the European Commission of 

Human Rights to receive petitions submitted to the Secretary General of the Council 

of Europe, subsequently to the 13
th

 of January 1966, by any person, non-governmental 

organisation or group of individuals claiming, in relation to any act or decision 

occurring or any facts or events arising subsequently to the 13
th

 of January 1966, to be 

the victim of a violation of the rights set forth in that Convention and in the Protocol 

thereto…” 

A declaration under Article 46 of the Convention, recognising the 

Court’s jurisdiction subject to similar conditions, was filed on the same day. 

Both declarations have been renewed on several occasions subsequently. 
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PROCEEDINGS BEFORE THE COMMISSION 

64.  In their applications to the Commission (nos. 21825/93 

and 23414/94) of 20 April and 31 December 1993 respectively, 

Mr McGinley and Mr Egan, whilst acknowledging that the circumstances 

specifically surrounding the 1958 nuclear tests were outside the 

Commission’s field of competence since the United Kingdom had not 

accepted the right of individual petition until 1966, complained that they 

had not been warned of the effects of their alleged exposure to radiation and 

that they had been denied access to the records compiled in relation to 

radiation levels and the medical treatment they had received following the 

explosions, which omissions had exacerbated their suffering and denied 

them access to, and a fair hearing before the Pensions Appeal Tribunal. In 

addition, they claimed to have been subjected to harassment and 

surveillance. They invoked Articles 2, 3, 6 § 1, 8, 10, 11, 12 (first applicant 

only), 13 and 14 of the Convention. 

65.  On 15 May 1995 the Commission decided to join the two 

applications, and on 28 November 1995 it declared them admissible in so 

far as they related to the complaints of non-disclosure of records under 

Articles 6, 8 and 13. In its report of 26 November 1996 (Article 31), it 

expressed the unanimous opinions that there had been a violation of 

Article 6 § 1 and that it was not necessary to consider the complaint under 

Article 13 of the Convention and the opinion by twenty-three votes to three 

that there had been a violation of Article 8. The full text of the 

Commission’s opinion and of the partly dissenting opinion contained in the 

report is reproduced as an annex to this judgment
1
. 

FINAL SUBMISSIONS TO THE COURT 

66.  In their memorial and at the oral hearing, the Government asked the 

Court to find that the applicants’ complaints should have been declared 

inadmissible for non-exhaustion of domestic remedies, or, in the alternative, 

to find no violation. 

The applicants asked the Court to find violations of Articles 2, 3, 6 § 1, 8 

and 13 of the Convention and to award them just satisfaction under 

Article 50. 

                                                           

1.  Note by the Registrar. For practical reasons this annex will appear only with the printed 

version of the judgment (in Reports of Judgments and Decisions 1998), but a copy of the 

Commission’s report is obtainable from the registry. 
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AS TO THE LAW 

I. SCOPE OF THE CASE BEFORE THE COURT 

67.  In their written and oral pleadings to the Court the applicants raised 

the following complaints. Firstly, they contended that their Article 6 § 1 

rights to a fair hearing and Article 8 rights to respect for their private and 

family lives had been violated by the withholding of documents which 

would have assisted them in ascertaining whether there was any link 

between their health problems and exposure to radiation. Secondly, they 

claimed under Article 3 of the Convention that, as a result of the unfair 

pension procedure, each of them had suffered severe mental stress. Thirdly, 

they alleged that the Government’s failure to monitor their exposure to 

radiation while they were stationed on Christmas Island gave rise to 

violations of Articles 2 and 3. Fourthly, they complained under Article 13 

about the lack of any effective remedy for their Convention complaints. 

Finally, Mr McGinley alleged to have been harassed by State authorities in 

violation of Article 8.  

68.  The Court observes that only the applicants’ complaints under 

Articles 6 § 1, 8 and 13 of the Convention, concerning the non-disclosure of 

the documents in question, were declared admissible by the Commission 

(see paragraph 65 above). 

The complaints under Articles 2 and 3 concerning the lack of monitoring 

on Christmas Island were not raised before the Commission and are, in any 

case, based on events which took place in 1958, before the United 

Kingdom’s Articles 25 and 46 declarations of 14 January 1966 (see 

paragraph 63 above). Mr McGinley’s complaint about harassment was 

declared inadmissible by the Commission since it was introduced outside 

the time-limit set down by Article 26 of the Convention. It follows that the 

Court has no jurisdiction to consider these complaints. 

69.  With regard to the claim under Article 3 concerning the suffering 

caused to the applicants by the failure to disclose documents during the 

pension proceedings, the Court observes that this complaint is based on the 

same facts as the complaints under Articles 6 § 1, 8 and 13 which the 

Commission declared admissible. Whilst it would be open to the Court to 

examine these facts from the standpoint of Article 3, despite the fact that the 

Commission did not declare this complaint admissible (see, for example, the 

Guerra and Others v. Italy judgment of 19 February 1998, Reports of 

Judgments and Decisions 1998-I, p. 223, § 44), it considers, as did the 

Commission, that the matters complained of fall more appropriately within 

the scope of Articles 6 § 1 and 8 of the Convention. 
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70.  In conclusion, the Court is required to examine only the applicants’ 

complaints under Articles 6 § 1, 8 and 13 of the Convention concerning the 

non-disclosure of documents. 

II. THE GOVERNMENT’S PRELIMINARY OBJECTION 

71.  The Government submitted that the applicants’ complaints under 

Articles 6 § 1 and 8 of the Convention concerning the non-disclosure of 

certain records should have been declared inadmissible for non-exhaustion 

of domestic remedies, pursuant to Article 26 of the Convention, which 

provides: 

“The Commission may only deal with the matter after all domestic remedies have 

been exhausted, according to the generally recognised rules of international law…” 

72.  They drew the Court’s attention to the fact that Rule 6 of the 

Tribunal Rules (see paragraph 59 above) contained a procedure which 

would have enabled the PAT to require the production of any relevant 

document, whether or not already in the public domain, unless the Secretary 

of State or Minister or authorised officer, having considered the matter, 

determined that the document was one which ought not to be disclosed for 

reasons of security. Neither of the applicants had chosen to avail themselves 

of this procedure during the domestic proceedings. Had they done so, the 

Strasbourg organs would have had the benefit both of the PAT’s considered 

view as to whether the records were truly relevant to the issues before it and 

of knowing whether the documents would in fact have been disclosed.  

73.  The applicants did not expressly address the arguments under 

Article 26. 

74.  The Commission submitted that issues of non-exhaustion of 

domestic remedies arising in complaints about lack of access to court should 

generally be joined to the merits.  

75.  The Court agrees with the Commission that the Government’s 

argument on non-exhaustion of domestic remedies is closely linked to the 

substance of the applicants’ complaints under Articles 6 § 1 and 8. The plea 

should, therefore, be joined to the merits (see, for example, the Kremzow v. 

Austria judgment of 21 September 1993, Series A no. 268-B, p. 41, § 42). 
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III. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE 

CONVENTION 

76.  The applicants complained that, as a result of the non-disclosure of 

portions of their military medical records and records of radiation levels on 

Christmas Island following the nuclear tests, they had been denied effective 

access to a court, in violation of Article 6 § 1 of the Convention, which 

provides, inter alia: 

“In the determination of his civil rights and obligations …, everyone is entitled to a 

fair … hearing…” 

A. Arguments of those appearing before the Court 

1. The applicants 

77.  The applicants maintained that the purpose of the line-up procedure 

(see paragraph 10 above) had been deliberately to expose the servicemen 

stationed on and in the vicinity of Christmas Island to radiation for 

experimental purposes. In support of this contention, they referred to a 

number of documents, including a 1953 report of the British Defence 

Research Policy Committee on Atomic Weapons, which requested that tests 

be carried out during future atomic weapons trials on the effects of different 

types of explosion on “men with and without various types of protection”; a 

1955 Royal Air Force (“RAF”) memorandum which stated that “during the 

1957 trials [in Maralinga, Australia] the RAF will gain invaluable 

experience in handling the weapons and demonstrating at first hand the 

effects of nuclear explosions on personnel and equipment”; and a 1957 War 

Office circular, again related to the tests in Australia, which stated that “all 

personnel selected for duty at Maralinga may be exposed to radiation in the 

course of their military duties”.  

78.  They alleged that the State had engaged in a process of cover-up, 

misinformation and obstruction in order to avoid liability for any 

subsequent health problems caused by the Christmas Island tests. Thus, at 

the time of the tests the military authorities had decided not to monitor the 

servicemen’s individual radiation dose levels, and over the ensuing years 

measures had been taken to obstruct claims for pensions brought by test 

veterans such as the applicants. These measures took the form, inter alia, of 
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denying access to the documents they needed to establish that their health 

problems were service-related.  

79.  In their memorial, the applicants identified these documents as being 

the portions of their military medical records detailing treatment for 

radiation-related complaints, such as skin blistering, nausea and diarrhoea 

sustained after the line-up procedure (see paragraphs 17 and 47 above), and 

measurements of radiation levels in the vicinity of Christmas Island 

following the nuclear tests.  

In their supplementary observations (see paragraph 6 above), the 

applicants accepted that the radiation levels records produced by the 

Government to the Court (see paragraph 14 above) would not have assisted 

them in their claims to the PAT. However, they reasoned that the large 

number of documents in the public domain relating to the United 

Kingdom’s earlier nuclear tests in Australia suggested that similar reports 

would have been prepared in respect of the Christmas Island tests. They 

therefore contended that important material was still being withheld, and in 

particular that the relevant information on the radiation doses of servicemen 

would have been contained in the unreleased records of the health physics 

controller, who had been responsible for personally monitoring radiation 

levels on various parts of the island.  

2. The Government 

80.  The Government denied that there had been any intention to expose 

the applicants and the other servicemen stationed on or in the vicinity of 

Christmas Island at the time of the nuclear tests to dangerous levels of 

radiation, or any subsequent policy of cover-up or obstruction for the 

avoidance of liability. They submitted that the material relied upon by the 

applicants in this connection (see paragraph 77 above) had been presented 

out of context and did not in any case support the implication that the 

servicemen had been irradiated. They produced to the Court a number of 

contemporaneous documents, including the safety plans for the tests (which 

set out the line-up procedure to be followed in order to ensure that all 

personnel on the Island were protected from eye damage and other risk 

ensuing from material blown about by the blast wave), and records of 

measurements of radiation in the air, deposited on the ground, in rain water, 

sea water and fish in the vicinity of Christmas Island immediately after the 

tests (see paragraph 14 above), which showed that radiation had not attained 
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dangerous levels in the areas in which ordinary servicemen, such as the 

applicants, had been stationed.  

81.  They submitted that Article 6 § 1 did not include any general right of 

access to information held by public authorities or any State duty to make 

publicly available all documents which might be relevant to any future civil 

proceedings which might conceivably be brought. Instead, that provision 

obliged the State to make available appropriate procedures for ensuring that 

civil rights could be determined fairly. 

Such a procedure was provided by Rule 6 of the Tribunal Rules (see 

paragraph 59 above). Under this provision, it would not have been 

necessary for the applicants to have cited the title or file number of the 

document required. It would, instead, have been sufficient for each of them 

to have asked for the production of unspecified documents connected, for 

example, to the MOD’s assertion to the DSS that the applicant had been 

exposed to zero radiation. There would have been no security objection to 

the production of radiation levels records. Since neither of the applicants 

had chosen to take advantage of this procedure, it could not be said that they 

had been denied effective access to court by reason of the non-disclosure of 

documents. 

82.  In any case, the Government disputed that certain of the documents 

about the non-disclosure of which the applicants complained existed, and 

that any of these documents would have assisted the applicants in their 

claims before the PAT. Thus, they maintained that the Statements of Case 

provided to the PAT contained full transcripts of all the military medical 

records then in existence. The records of the radiation levels on the island 

would not have supported the claims (see paragraph 79 above). The records 

of the health physics controller (ibid.) would have been irrelevant, since this 

person was responsible for maintaining records of the individual radiation 

doses of those who, perceived to be at some risk of exposure to radiation, 

were issued with film badges. Neither of the applicants fell into this 

category. Finally, in response to the assertion that a comparison with the 

documentation in the public domain relating to the Maralinga tests in 

Australia indicated that further, undisclosed, records must have been 

produced in connection with those at Christmas Island, the Government 

stated that this was not the case, because the Christmas Island tests had been 

much more restricted and concentrated principally on weapon performance. 

3. The Commission 

83.  The Commission did not find it established that medical records of 

the treatment allegedly received by the applicants following the test 

detonations existed on the date of the United Kingdom’s acceptance of the 
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right of individual petition (see paragraph 63 above). It did, however, find 

that contemporaneous records of environmental radiation on Christmas 

Island had been created and not yet released into the public domain for 

reasons of national security. Without having had the opportunity to examine 

these records (see paragraph 14 above), the Commission formed the view 

that the applicants had a strong and legitimate interest in obtaining access to 

them, inter alia, for the purposes of their pension claims. Having regard to 

features of the public records system in the United Kingdom, which would 

have made it difficult for the applicants to trace the documents concerned, 

and the power of Secretaries of State to refuse on national security grounds 

to produce material requested under Rule 6 of the Tribunal Rules, the 

Commission concluded that the applicants had had no feasible means of 

obtaining the records. In these circumstances, their access to the PAT was 

more theoretical than real and there had been a violation of Article 6 § 1. 

B.  The Court’s assessment 

1. Applicability 

84.  It was not disputed by those appearing before the Court that the 

pension proceedings involved “the determination of [the applicants’] civil 

rights”. The Court agrees. It follows that Article 6 § 1 is applicable. 

2. Compliance 

85.  The Court will consider whether the non-disclosure of documents 

operated to deprive the applicants of effective access to the PAT or of a fair 

hearing before that tribunal. 

It observes that, in order to succeed before the PAT, the applicants had to 

raise, on reliable evidence, a reasonable doubt regarding the question 

whether or not their health problems were causally linked to their service in 

the armed forces (see paragraph 54 above). Since they alleged that the 

various conditions from which they suffered had been caused by their 

exposure to harmful levels of radiation during the Christmas Island tests, it 

was necessary for them to adduce reliable evidence giving rise to a 

reasonable doubt, inter alia, that the MOD’s statement that they had not 

been so exposed was incorrect. 
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86.  The Court considers that, if it were the case that the respondent State 

had, without good cause, prevented the applicants from gaining access to, or 

falsely denied the existence of, documents in its possession which would 

have assisted them in establishing before the PAT that they had been 

exposed to dangerous levels of radiation, this would have been to deny them 

a fair hearing in violation of Article 6 § 1. 

87.  According to the applicants, the documents in question were the 

portions of their military medical records showing that they had suffered 

from and been treated for radiation-related conditions shortly after the test 

detonations, and other records, such as those of the health physics 

controller, from which it would have been possible to assess the degree of 

their personal exposure to radiation (see paragraph 79 above). 

88.  With regard to the former category, the Court, like the Commission, 

is not satisfied that, even if it could be concluded from the applicants’ 

submissions that medical records were created in respect of treatments 

administered to them for health complaints sustained as a result of the test 

detonations, these records were still in existence at the date of the United 

Kingdom’s Articles 25 and 46 declarations (see paragraph 63 above). 

As far as documents showing the extent of each applicant’s exposure to 

radiation are concerned, it is clear that no personal records existed, since no 

individual monitoring of servicemen such as the applicants took place 

during the tests. The applicants have accepted that the records of 

environmental radiation on Christmas Island would not have assisted them 

in their claims (see paragraph 79 above). The Court notes the applicants’ 

assertion that other, relevant, records must have been produced at the time 

of the tests and are still being retained by the State, but it observes that this 

assertion has not been substantiated and is thus no more than speculation. 

89.  Moreover, even if it could be established that, at the times of the 

applicants’ appeals, there was in the possession of the State material 

relevant to the issues before the PAT, the Court observes that, under Rule 6 

of the Tribunal Rules, it was open to the applicants to apply to the President 

of the PAT for a direction requesting the disclosure by the State of any 

relevant document (see paragraph 59 above). The Government have asserted 

that in invoking this procedure it would not have been necessary for the 

applicants to identify any specific document required, but only to request in 

general terms, for example, documentary evidence relating to the MOD’s 

claims that each of them had been exposed to zero radiation. Furthermore, it 
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is the Government’s submission that, had the President of the PAT made a 

Rule 6 direction for disclosure of radiation levels records, there would have 

been no security reason for withholding such records under Rule 6(2)(b) 

(see paragraph 59 above).  

There is no evidence before the Court to cause it to doubt these 

assertions, particularly in view of the fact that neither of the applicants, for 

reasons which have not been explained, attempted to make use of the Rule 6 

procedure. 

90.  The Court considers that, in these circumstances, where a procedure 

was provided for the disclosure of documents which the applicants failed to 

utilise, it cannot be said that the State prevented the applicants from gaining 

access to, or falsely denied the existence of, any relevant evidence, or that 

the applicants were thereby denied effective access to or a fair hearing 

before the PAT. 

It follows that there has been no violation of Article 6 § 1 of the 

Convention. 

91.  In view of the above conclusion, it is not necessary for the Court to 

determine whether or not the Government’s preliminary objection should be 

upheld (see paragraph 75 above). 

IV. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

92.  The applicants alleged that the non-disclosure of the documents in 

question amounted in addition to a violation of their rights to respect for 

their private and family lives under Article 8 of the Convention, which 

provides: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A. Arguments of those appearing before the Court 

93.  The Government maintained that, as with Article 6 § 1, it was not 

open to the applicants to complain that they had been denied access to 

documents when they had not taken any steps to seek such access. In any 

event, in their submission, the documents in question did not concern the 

applicants personally and would not assist the latter to understand their 

private lives any better. 
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94.  The applicants contended that they were entitled to access to the 

documents which would have enabled them to ascertain whether or not they 

were exposed to dangerous levels of radiation on Christmas Island, so that 

they could assess the possible consequences of the tests for their health.  

95.  The Commission considered that records of radiation levels on 

Christmas Island related to the applicants’ private lives, and that the latter 

had a strong and legitimate interest in obtaining access to them, since these 

were the only source of primary data from which the applicants could begin 

to construct the nature and physical impact of their participation in the test 

programme. For the reasons referred to in relation to Article 6 § 1 of the 

Convention, the Commission considered it probable that, had the applicants, 

during the course of the pension proceedings, made use of the Rule 6 

procedure to request the production of these documents, the request would 

have been refused on grounds of national security. 

Moreover, the Commission was satisfied that, independently of the 

issues connected to the applicants’ pension claims, a separate question arose 

for consideration under Article 8, since the State had not, at the time of the 

Commission’s examination of the case, provided to the applicants on an 

individual basis any explanation or information as to the nature and impact 

of their participation in the test programme, despite what the Commission 

accepted as reasonable concerns on their part, engendered not least by 

reports indicating an earlier than average age of death in test veterans. 

For the above reasons, the Commission considered that the domestic 

system had not responded in a proportionate manner to the applicants’ 

interest in obtaining access to the relevant records. 

B.  The Court’s assessment 

1. Applicability 

96.  The Court recalls that Mr McGinley was serving as a plant operator 

on Christmas Island at the time of the United Kingdom’s nuclear test 

programme there, and that he was present at a distance of some 25 miles 

from five detonations. Mr Egan was serving as a stoker on a ship which, 

according to the MOD, was positioned some 60 miles from one of the test 

detonations. During each explosion, the applicants were ordered to take part 

in a line-up procedure in the open (see paragraph 10 above). In the absence 

of any individual monitoring, they were left in doubt as to whether or not 

they had been exposed to radiation at levels engendering risk to their health. 
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97.  The Court considers that, in view of the above, the issue of access to 

information which could either have allayed the applicants’ fears in this 

respect, or enabled them to assess the danger to which they had been 

exposed, was sufficiently closely linked to their private and family lives 

within the meaning of Article 8 as to raise an issue under that provision. 

It follows that Article 8 is applicable. 

2. Compliance 

98.  The Court considers that the United Kingdom cannot be said to have 

“interfered” with the applicants’ right to respect for their private or family 

lives. The instant complaint does not concern an act by the State, but instead 

its alleged failure to allow the applicants access to information. 

Although the object of Article 8 is essentially that of protecting the 

individual against arbitrary interference by the public authorities, it does not 

merely compel the State to abstain from such interference: in addition to this 

primarily negative undertaking, there may be positive obligations inherent 

in effective respect for private or family life. In determining whether or not 

such a positive obligation exists, the Court will have regard to the fair 

balance that has to be struck between the general interest of the community 

and the competing interests of the individual, or individuals, concerned (see 

the Gaskin v. the United Kingdom judgment of 7 July 1989, Series A 

no. 160, p. 17, § 42). 

99.  In this respect the Court observes that, given the fact that exposure to 

high levels of radiation is known to have hidden, but serious and long-

lasting, effects on health, it is not unnatural that the applicants’ uncertainty 

as to whether or not they had been put at risk in this way caused them 

substantial anxiety and distress. The Court recalls that the applicants 

submitted, in connection with Article 6 § 1, that the radiation levels records 

would not have been of use to them in the proceedings before the PAT (see 

paragraph 79 above). Nonetheless, the Court considers that, since these 

documents contained information which might have assisted the applicants 

in assessing radiation levels in the areas in which they were stationed during 

the tests, and might indeed have served to reassure them in this respect, they 

had an interest under Article 8 in obtaining access to them. As it has 

observed above (see paragraph 88), the existence of any other relevant 

document has not been substantiated and is thus no more than a matter of 

speculation. For this reason, the present case is distinguishable from that of 

Guerra and Others (cited in paragraph 69 above), where it was not disputed 

that the inhabitants of Manfredonia were at risk from the factory in question 

and that the State authorities had in their possession information which 

would have enabled the inhabitants to assess this risk and take steps to avert 

it. 
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100.  The Court recalls that the Government have asserted that there was 

no pressing national security reason for retaining information relating to 

radiation levels on Christmas Island following the tests (see paragraph 81 

above). 

101.  In these circumstances, given the applicants’ interest in obtaining 

access to the material in question and the apparent absence of any 

countervailing public interest in retaining it, the Court considers that a 

positive obligation under Article 8 arose. Where a Government engages in 

hazardous activities, such as those in issue in the present case, which might 

have hidden adverse consequences on the health of those involved in such 

activities, respect for private and family life under Article 8 requires that an 

effective and accessible procedure be established which enables such 

persons to seek all relevant and appropriate information. 

102.  As regards compliance with the above positive obligation, the 

Court recalls its findings in relation to the complaint under Article 6 § 1, 

that Rule 6 of the Tribunal Rules provided a procedure which would have 

enabled the applicants to have requested documents relating to the MOD’s 

assertion that they had not been dangerously exposed to radiation, and that 

there was no evidence before it to suggest that this procedure would not 

have been effective in securing disclosure of the documents sought (see 

paragraph 89 above). However, neither of the applicants chose to avail 

themselves of this procedure or, according to the evidence presented to the 

Court, to request from the competent authorities at any other time the 

production of the documents in question. 

For these reasons the present case is different from that of Gaskin (cited 

in paragraph 98 above, p. 9, § 14), where the applicant had made an 

application to the High Court for discovery of the records to which he 

sought access. 

103.  The Court considers that, in providing the above Rule 6 procedure, 

the State has fulfilled its positive obligation under Article 8 in relation to 

these applicants. It follows that there has been no violation of this provision. 

104.  In view of this conclusion, it is not necessary for the Court to rule 

on the Government’s preliminary objection (see paragraph 75 above). 

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

105.  The applicants claimed to have been denied an effective remedy in 

violation of Article 13 of the Convention, which provides: 
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“Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity.” 

106.  In view of its conclusion in relation to Article 6 § 1 (see 

paragraph 90 above), the Court does not consider it necessary to examine 

separately the complaint in relation to Article 13, the requirements of which 

are less strict than and absorbed by those of Article 6 § 1 in this case. 

FOR THESE REASONS, THE COURT 

1. Holds unanimously that the preliminary objection should be joined to 

the merits; 

 

2. Holds by six votes to three that there has been no violation of Article 6 

§ 1 of the Convention; 

 

3. Holds unanimously that it is not necessary to rule on the preliminary 

objection in respect of Article 6 § 1; 

 

4. Holds by five votes to four that there has been no violation of Article 8 

of the Convention; 

 

5. Holds unanimously that it is not necessary to rule on the preliminary 

objection in respect of Article 8; 

 

6. Holds unanimously that it is not necessary to consider the complaint 

under Article 13 of the Convention. 

Done in English
1
, and delivered at a public hearing in the Human Rights 

Building, Strasbourg, on 9 June 1998. 

 

 

 Signed: Rudolf BERNHARDT 

  President 

Signed: Herbert PETZOLD 

 Registrar 

                                                           

1.  Note by the Registrar: as a derogation from the usual practice (Rule 27 § 5 of Rules of 

Court A), the French text was not available until 18 June 1998, but it too is authentic. 
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In accordance with Article 51 § 2 of the Convention and Rule 53 § 2 of 

Rules of Court A, the joint dissenting opinion of Mr De Meyer, Mr Valticos 

and Mr Morenilla, and the dissenting opinion of Mr Pekkanen, are annexed 

to this judgment. 

 

 Initialled: R. B. 

 Initialled: H. P. 
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JOINT DISSENTING OPINION OF JUDGES DE MEYER, 

VALTICOS AND MORENILLA 

(Translation) 

From the outset it was known that not only were nuclear weapons 

capable of causing the immediate deaths of large numbers of people but also 

that they could, in the long term, have serious effects on the physical 

integrity and health of those exposed to them, whether directly or indirectly, 

from near or from afar. After what happened at Hiroshima and Nagasaki in 

August 1945, no one could have any doubts as to this. 

The British Government, which since 1952 had also been carrying out 

tests on weapons of this type and were in particular interested in “the effects 

of nuclear explosions on personnel and equipment”
1
, “with and without 

various types of protection”
2
, were aware of those effects. On the day before 

the tests in issue in the present case, they stated, in a note entitled 

“Radiological Safety Regulations, Christmas Island” of March 1958
3
 that 

“the danger is insidious because the effects are not felt immediately and the 

damage may only become apparent after several years”. 

They accordingly had the duty to assume their responsibilities towards 

the people present in the test areas when the explosions took place. They 

should have taken steps to ensure that those people were able to apprise 

themselves of their situation and to have available all the information 

necessary to enable them effectively to assert their rights. 

The authorities of the respondent State could not confine themselves to 

taking certain precautions during the actual tests, such as those that were 

laid down for personnel on Christmas Island in the note of March 1958 

referred to above and in a number of other documents between April and 

September 1958
4
, which included in particular an obligation imposed on all 

soldiers present in the area to turn their backs to point zero during the 

explosions and to keep their eyes closed and covered
5
. 

                                                           

1.  Note of 29 November 1955, Atomic Weapons Trials and Training, Joint Organisation 

(Appendix B to the applicants’ memorial and Annex 11 to the Government’s memorial). 

Report of the Commission, § 19. 

2.  Committee report of 20 May 1953, Atomic Weapon Trials (Appendix A to the 

applicants’ memorial and Annex 11 to the Government’s memorial). Report of the 

Commission, § 17. 

3.  Annex 8 to the Government’s memorial. See § 1.1 of that note. 

4.  Annexes 9 and 10 to the Government’s memorial. 

5.  Personnel Safety Plan Note of 5 April 1958, § 3, j (see Annex 9 to the Government’s 

memorial). See the report of the Commission, §§ 15, 37 and 49, and the judgment at 

p. 1339, § 10. 
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They should have established the state of health of both of the 

participants before and after the tests and monitored developments, at least 

for as long as the soldiers remained in service. They should also have 

informed them of any relevant information thereby obtained. 

That is what the authorities did to some extent by holding, in the case of 

the Christmas Island tests, medical examinations for the personnel required 

to work in the “controlled zones” or with radioactive materials
1
. 

But that did not occur in the case of the two applicants, one of whom 

served in the army from October 1956 to November 1959
2
, the other in the 

navy from October 1956 to February 1961
3
, who at the time of the 1958 

tests on Christmas Island were under orders, the one somewhere at the other 

end of the island during the explosions of 28 April, 22 August and 2, 11 and 

23 September
4
 and the other on the deck of a ship off the coast of the island 

during the explosion on 28 April
5
. 

Their medical records, as produced by the Government
6
 contain hardly 

any information as to their physical condition before and after the tests, or 

as to the possible consequences of their presence near to the places where 

the tests took place
7
. 

The Government implied that that information did not exist. That would 

mean that the authorities had been grossly negligent in not gathering it
8
. 

                                                           

1.  See the Note of March 1958 referred to above, § 10. This was already substantially less 

than what had been arranged in November 1957 for the Maralinga tests, when it was 

decided that all personnel assigned to those tests would be subject to medical examinations 

before leaving the United Kingdom and after their return: see on that subject the document 

of 19 November 1957, UK Personnel for Duty at Maralinga (Annex 11 to the 

Government’s memorial and Appendix C to the applicants’ memorial). 

2.  See the report of the Commission, §§ 37 and 39. Judgment, pp. 1341–42, §§ 16 and 18. 

3.  See the report of the Commission, §§ 49 and 50. Judgment, pp. 1345–46, §§ 35 and 37. 

4.  See the report of the Commission, § 37. Judgment, p. 1341, § 16. 

5.  See the report of the Commission, § 49. Judgment, p. 1345, § 35. 

6.  See Annexes 5, 6 and 7 to the Government’s memorial. 

7.  In Mr McGinley’s records, there is nothing for the period from 30 December 1957 to 15 

September 1958; in Mr Egan’s records, there is nothing for the period from 8 March 1958 

to 30 November 1958. 

8.  That is what seems to be indicated in the minutes of a meeting which took place on 

15 July 1958 (in other words approximately three months after the explosion of 28 April 

1958) when precautions for radiological safety on Christmas Island were discussed (see 

Appendix I to the applicants’ memorial and Annex 11 to the Government’s memorial). At 

that meeting, two senior air force officers, with no dissent from their colleagues, one from 

the navy, the other from the army, present at the same meeting and with some support from 

the Task Force Commander (who was also from the air force) who had chaired the meeting, 

opposed holding blood examinations on personnel assigned to the tests; one of them even 

observed that if a member of the armed forces who had been given a clean bill of health 

before being posted subsequently developed leukaemia, it might be difficult to refute the 

allegation that that had been due to the radiation to which he had been exposed (see §§ 2 

and 5 of the minutes). It was decided that only personnel assigned to the “forward area” 

would be subject to such examinations and the Air Ministry would decide whether the same 

provisions would apply to personnel subsequently posted to the island (see § 6, second sub-

paragraph of the minutes). 
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It is also possible that such information exists or did exist and that it has 

been deemed necessary to keep it secret or to destroy it
1
. That would be 

even more serious. 

Whatever the case, the information should have existed and ought to 

have been communicated to the men concerned. 

As that did not happen, the respondent Government made it impossible 

for the applicants to assert effectively any rights they had before the relevant 

courts
2
 and deprived them of personal information which they had a “vital 

interest” in receiving
3
. 

They cannot be criticised for not having used the procedure laid down in 

Rule 6 of the Pensions Appeal Tribunals Rules
4
. The fact that there was 

such a procedure could not, in the instant case, suffice to satisfy the positive 

obligations that were incumbent on the State, under both Articles 6 and 8 of 

the Convention
5
. The applicants had the right to be informed of all the 

consequences that their presence in the test area could have for them, 

including those it could have on their pensions. They had the right to know 

what might happen to them, without having to ask. 

There has, in our opinion, therefore been a violation of the rights 

recognised by Articles 6 and 8 of the Convention. 

                                                           

1.  A tendency to deny or to minimise the effects of the explosions is to be found in 

particular in a telex of 31 July 1956 where there is a request for the words “shows an 

increase” in a particular document to be replaced by the words “has not shown an increase” 

(see Appendix K to the applicants’ memorial and Annex 11 to the Government’s 

memorial), and in a letter of 22 December 1955 which contains a recommendation not to 

give the Australian Government certain samples for a number of days, “so that some of the 

short-lived key isotopes have decayed a good deal” (see Appendix F to the applicants’ 

memorial and Annex 11 to the Government’s memorial, paragraph 19 of the report of the 

Commission). 

2.  See, mutatis mutandis, the Airey v. Ireland judgment of 9 October 1979, Series A 

no. 32, pp. 12–14, § 24. 

3.  See, mutatis mutandis, the Gaskin v. the United Kingdom judgment of 7 July 1989, 

Series A no. 160, p. 20, § 49, and the Guerra and Others v. Italy judgment of 19 February 

1998, Reports of Judgments and Decisions 1998-I, p. 228, § 60. 

4.  See pp. 1360–61, §§ 89, 90, and p. 1364, §§ 102 and 103 of the judgment. 

5.  See pp. 1363–64, §§ 98–101 of the judgment. 
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DISSENTING OPINION OF JUDGE PEKKANEN 

1. I agree with the majority that Article 8 was not violated with regard 

to the pension proceedings. However, in addition to their interest in 

establishing pension entitlement, the applicants had a general interest in 

obtaining access to information relating to their alleged exposure to harmful 

levels of radiation. This interest has not been sufficiently taken into account 

by the majority. 

2. A summary of the records of environmental radiation monitoring on 

Christmas Island was published in 1993, some thirty-five years after the 

tests (see paragraph 13 of the judgment). The records themselves, from 

which the summary had been compiled, were not provided to the applicants 

until the Government annexed them to their memorial to the Court (see 

paragraph 14 of the judgment). Thus, for the greater part of their lives, the 

applicants did not have access to this information.  

3. It is true that under Rule 6 of the Tribunal Rules, during the period 

of six weeks following the communication to him of the Statement of Case 

prepared by the DSS, each applicant had the opportunity to request 

disclosure of the documents in question (see paragraph 59 of the judgment). 

However, although I am satisfied that the Rule 6 procedure provided an 

adequate guarantee of the applicants’ right to a fair hearing before the PAT, 

I do not consider that this procedure was sufficient to fulfil the State’s 

positive obligation under Article 8, since the Rule 6 procedure was 

contingent on the applicants’ claims for pensions whereas, as the majority 

have found, in addition to and independent of their interest in establishing 

pension entitlement, the applicants had a general and continuing interest in 

obtaining access to information relating to the extent, if any, to which they 

had been exposed to harmful levels of radiation (see paragraph 99 of the 

judgment). 

4. In its judgment in the case of L.C.B. v. the United Kingdom (9 June 

1998, Reports of Judgments and Decisions 1998-III, p. 1404, § 40), the 

Court accepted that it was perhaps arguable that, had there been reason to 

believe that the applicant (the daughter of a nuclear test veteran) had been in 

danger of contracting a life-threatening disease owing to her father’s 

presence on Christmas Island, the State authorities would have been under a 

duty to have made this known to her parents. Whilst I agree with the 

majority that, in the absence of any clear evidence of the existence of 

relevant documentation, such a duty does not arise on the facts of the 

present case, which is therefore distinguishable from the Guerra and Others 

v. Italy (see paragraph 99 of the judgment), I consider that the State should 

have made available to the applicants an effective and accessible procedure 

allowing them to seek any relevant and appropriate information (see 

paragraph 101 of the judgment). However, it has not been demonstrated 

that, outside the six-week period provided for by Rule 6, the applicants had 
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 JUDGE PEKKANEN 

at their disposal any other procedure which would have enabled them to 

obtain disclosure of documents not yet in the public domain. 

5. In these circumstances, I consider that the available procedures were 

not adequate to satisfy the State’s positive obligation to provide a means 

whereby the applicants could seek and obtain access to this information. 

There has, therefore, been a violation of Article 8 of the Convention in 

this respect. 
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 HATTON AND OTHERS v. THE UNITED KINGDOM JUDGMENT 1 

 

 

In the case of Hatton and Others v. the United Kingdom, 

The European Court of Human Rights, sitting as a Grand Chamber 

composed of the following judges: 

 Mr L. WILDHABER, President, 

 Mr J.-P. COSTA, 

 Mr G. RESS, 

 Mr G. BONELLO, 

 Mrs E. PALM, 

 Mr I. CABRAL BARRETO, 

 Mr R. TÜRMEN, 

 Mrs V. STRÁŽNICKÁ, 

 Mr V. BUTKEVYCH, 

 Mr B. ZUPANČIČ, 

 Mrs N. VAJIĆ, 

 Mrs S. BOTOUCHAROVA, 

 Mr A. KOVLER, 

 Mr V. ZAGREBELSKY, 

 Mrs E. STEINER, 

 Mr S. PAVLOVSCHI, 

 Sir Brian KERR, ad hoc judge, 

and also of Mr P.J. MAHONEY, Registrar, 

Having deliberated in private on 13 November 2002 and 21 May 2003, 

Delivers the following judgment, which was adopted on the 

last-mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 36022/97) against the 

United Kingdom of Great Britain and Northern Ireland lodged on 6 May 

1997 with the European Commission of Human Rights (“the Commission”) 

under former Article 25 of the Convention for the Protection of Human 

Rights and Fundamental Freedoms (“the Convention”) by eight United 

Kingdom nationals, Ms Ruth Hatton, Mr Peter Thake, Mr John Hartley, 

Ms Philippa Edmunds, Mr John Cavalla, Mr Jeffray Thomas, Mr Richard 

Bird and Mr Tony Anderson (“the applicants”). The applicants are all 

members of the Heathrow Association for the Control of Aircraft Noise 

(HACAN, now HACAN-ClearSkies), which itself is a member of the 

Heathrow Airport Consultative Committee. 

2.  The applicants were represented by Mr R. Buxton, a lawyer practising 

in Cambridge. The United Kingdom Government (“the Government”) were 

represented by their Agent, Mr H. Llewellyn, of the Foreign and 

Commonwealth Office. 

113



2 HATTON AND OTHERS v. THE UNITED KINGDOM JUDGMENT 

 

3.  The applicants alleged that government policy on night flights at 

Heathrow Airport gave rise to a violation of their rights under Article 8 of 

the Convention and that they were denied an effective domestic remedy for 

this complaint, contrary to Article 13 of the Convention. 

4.  The application was transmitted to the Court on 1 November 1998, 

when Protocol No. 11 to the Convention came into force (Article 5 § 2 of 

Protocol No. 11). 

5.  The application was allocated to the Third Section of the Court 

(Rule 52 § 1 of the Rules of Court). On 16 May 2000, following a hearing 

on admissibility and the merits (Rule 54 § 4, former version), it was 

declared admissible by a Chamber of that Section, composed of 

Mr J. P. Costa, President, Mr L. Loucaides, Mr P. Kūris, Mrs F. Tulkens, 

Mr K. Jungwiert, Mrs H.S. Greve, judges, Sir Brian Kerr, ad hoc judge, and 

Mrs S. Dollé, Section Registrar.  

6.  On 2 October 2001 the Chamber delivered its judgment in which it 

held, by five votes to two, that there had been a violation of Article 8 of the 

Convention and, by six votes to one, that there had been a violation of 

Article 13. The Chamber also decided, by six votes to one, to award 

compensation for non-pecuniary damage of 4,000 pounds sterling (GBP) to 

each applicant, and a global sum of GBP 70,000 in respect of legal costs 

and expenses. The separate opinions of Mr Costa, Mrs Greve and Sir Brian 

Kerr were annexed to the judgment.  

7.  On 19 December 2001 the Government requested, in accordance with 

Article 43 of the Convention and Rule 73, that the case be referred to the 

Grand Chamber. A panel of the Grand Chamber accepted this request on 

27 March 2002. 

8.  The composition of the Grand Chamber was determined according to 

the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24. 

Mr C.L. Rozakis and Mr P. Lorenzen, who were unable to take part in the 

final deliberations, were replaced by Mrs E. Steiner and Mr I. Cabral 

Barreto (Rule 24 § 3). 

9.  The applicants and the Government each filed written observations on 

the merits. In addition, third-party comments were received from Friends of 

the Earth and from British Airways (Article 36 § 2 of the Convention and 

Rule 61 § 3 of the Rules of Court). 

10.  A hearing took place in public in the Human Rights Building, 

Strasbourg, on 13 November 2002 (Rule 59 § 2).  
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There appeared before the Court: 

(a)  for the Government 

Mr H. LLEWELLYN, Foreign and Commonwealth Office, Agent, 

Lord GOLDSMITH QC, Attorney General,  

Mr  P. HAVERS QC,  

Mr J. EADIE, Counsel, 

Mr G. GALLIFORD,  

Mr P. REARDON,  

Mr G. PENDLEBURY, 

Ms M. CROKER, Advisers; 

(b)  for the applicants 

Mr D. ANDERSON QC, 

Ms H. MOUNTFIELD,  Counsel, 

Mr R. BUXTON,   

Ms S. RING, Solicitors, 

Mr C. STANBURY,  

Mr M. SHENFIELD, Advisers. 

 

The Court heard addresses by Mr Anderson and Lord Goldsmith. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  The degree of disturbance caused to each applicant by night 

flights 

11.  Ruth Hatton was born in 1963. Between 1991 and 1997 she lived in 

East Sheen with her husband and two children. According to information 

supplied by the Government, her house was 11.7 km from the end of the 

nearest runway at Heathrow and fell within a daytime noise contour where 

the level of disturbance from aircraft noise was between 57 and 60 dBa Leq. 

According to the Government, dBA Leq measure the average degree of 

community annoyance from aircraft noise over a sixteen-hour daytime 

period and studies have shown that in areas where the daytime noise 

exposure is below 57 dBA Leq there is no significant community 

annoyance. The Government state that a daytime noise contour of 

57 dBA Leq represents a low level of annoyance; 63 dBA Leq represent a 
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moderate level of annoyance; 69 dBA Leq correspond to a high level of 

annoyance; and 72 dBA Leq represent a very high level of annoyance. 

12.  According to Ms Hatton, in 1993 the level of night noise increased 

and she began to find noise levels to be “intolerable” at night. She believed 

that the noise was greater when aircraft were landing at Heathrow from the 

east. When this happened, Ms Hatton was unable to sleep without ear plugs 

and her children were frequently woken up before 6 a.m., and sometimes 

before 5 a.m. If Ms Hatton did not wear ear plugs, she would be woken by 

aircraft activity at around 4 a.m. She was sometimes able to go back to 

sleep, but found it impossible to go back to sleep once the “early morning 

bombardment” started which, in the winter of 1996/1997, was between 

5 a.m. and 5.30 a.m. When she was woken in this manner, Ms Hatton 

tended to suffer from a headache for the rest of the day. When aircraft were 

landing from the west the noise levels were lower, and Ms Hatton's children 

slept much better, generally not waking up until after 6.30 a.m. In the winter 

of 1993/1994, Ms Hatton became so run down and depressed by her broken 

sleep pattern that her doctor prescribed anti-depressants. In October 1997, 

she moved with her family to Kingston-upon-Thames in order to get away 

from the aircraft noise at night. 

13.  Peter Thake was born in 1965. From 1990 until 1998, he lived in 

Hounslow with his partner. His home in Hounslow was situated 4.4 km 

from Heathrow Airport and slightly to the north of the southern flight path, 

within a daytime noise contour of between 63 and 66 dBA Leq, according 

to the Government.  

14.  Mr Thake claims that in about 1993 the level of disturbance at night 

from aircraft noise increased notably and he began to be woken or kept 

awake at night by aircraft noise. Mr Thake found it particularly difficult to 

sleep in warmer weather, when open windows increased the disturbance 

from aircraft noise, and closed windows made it too hot to sleep, and he 

found it hard to go back to sleep after being woken by aircraft noise early in 

the morning. He was sometimes kept awake by aeroplanes flying until 

midnight or 1 a.m. and then woken between 4 a.m. and 5 a.m. Mr Thake 

was also sometimes woken by aeroplanes flying at odd hours in the middle 

of the night, for example when diverted from another airport. In 1997, 

Mr Thake became aware that he could complain to the Heathrow Noise Line 

about aircraft noise if he made a note of the time of the flight. By 30 April 

1997, Mr Thake had been sufficiently disturbed to note the time of a flight, 

and made a complaint to the Heathrow Noise Line on nineteen occasions. 

He remained in Hounslow until February 1998 because his family, friends 

and place of work were in the Heathrow area, but moved to Winchester, in 

Hampshire, when a suitable job opportunity arose, even though it meant 

leaving his family and friends, in order to escape from the aircraft noise, 

which was “driving [him] barmy”. 
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15.  John Hartley was born in 1948 and has lived with his wife at his 

present address in Richmond since 1989. According to the information 

provided by the Government, Mr Hartley's house is 9.4 km from the end of 

the nearest Heathrow runway and, situated almost directly under the 

southern approach to the airport, within a daytime noise contour area of 

between 60 and 63 dBA Leq. The windows of the house are double-glazed.  

16.  From 1993, Mr Hartley claims to have noticed a “huge” increase in 

the disturbance caused by flights between 6 a.m. and 6.30 a.m. (or 8 a.m. on 

Sundays). He states that the British Airports Authority did not operate a 

practice of alternation (using only one runway for landings for half the day, 

and then switching landings to the other runway) during this period as it did 

during the day, and the airport regularly had aircraft landing from the east 

on both runways. When the wind was blowing from the west and aeroplanes 

were landing from the east, which was about 70% of the time, aircraft noise 

would continue until about midnight, so that Mr Hartley was unable to go to 

sleep earlier than then. He would find it impossible to sleep after 6 a.m. on 

any day of the week, and was usually disturbed by aircraft noise at about 

5 a.m., after which he found he could not go back to sleep. When the 

aeroplanes were landing from the west, Mr Hartley was able to sleep. 

17.  Philippa Edmunds was born in 1954 and lives with her husband and 

two children in East Twickenham. She has lived at her present address since 

1992. According to information supplied by the Government, Ms Edmund's 

house is 8.5 km from the end of the nearest Heathrow runway and 

approximately 1 km from the flight path, within a daytime noise contour 

area of under 57 dBA Leq.  

18.  The applicant claims that before 1993 she was often woken by 

aircraft noise at around 6 a.m. From 1993, she tended to be woken at around 

4 a.m. In 1996, Ms Edmunds and her husband installed double-glazing in 

their bedroom to try to reduce the noise. Although the double-glazing 

reduced the noise, Ms Edmunds continued to be woken by aircraft. She 

suffered from ear infections in 1996 and 1997 as a result of wearing ear 

plugs at night and, although she was advised by a doctor to stop using them, 

she continued to do so in order to be able to sleep. Ms Edmunds was also 

concerned about the possible long-term effects of using ear plugs, including 

an increased risk of tinnitus. Ms Edmunds's children both suffered from 

disturbance by aircraft noise. 

19.  John Cavalla was born in 1925. From 1970 to 1996 he lived with his 

wife in Isleworth, directly under the flight path of the northern runway at 

Heathrow Airport. According to information supplied by the Government, 

the applicant's house was 6.3 km from the end of the nearest Heathrow 

runway, within a daytime noise contour of between 63 and 66 dBA Leq. 

20.  The applicant claims that in the early 1990s the noise climate 

deteriorated markedly, partly because of a significant increase in traffic, but 

mainly as a result of aircraft noise in the early morning. Mr Cavalla 
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considers that air traffic increased dramatically between 6 a.m. and 7 a.m. as 

a result of the shortening of the night quota period. He found that, once 

woken by an aircraft arriving at Heathrow Airport in the early morning, he 

was unable to go back to sleep.  

21.  In 1996, Mr Cavalla and his wife moved to Sunbury in order to get 

away from the aircraft noise. According to the Government, the new house 

is 9.5 km from Heathrow, within a daytime noise contour area of under 

57 dBA Leq. After moving house, Mr Cavalla did not live under the 

approach tracks for landing aircraft, and aircraft used the departure route 

passing over his new home only very rarely at night. Consequently, he was 

only very rarely exposed to any night-time aircraft noise following his 

move. 

22.  Jeffray Thomas was born in 1928 and lives in Kew with his wife and 

two sons, and the wife and son of one of those sons. The family have lived 

at their present address since 1975, in a house lying between the north and 

south Heathrow flight paths. According to the Government, it is 10.7 km 

from Heathrow, within a noise contour area of 57 to 60 dBA Leq. Aircraft 

pass overhead on seven or eight days out of every ten when the prevailing 

wind is from the west.  

23.  Mr Thomas claims to have noticed a sudden increase in night 

disturbance in 1993. He complains of being woken at 4.30 a.m., when three 

or four large aircraft tended to arrive within minutes of each other. Once he 

was awake, one large aeroplane arriving every half hour was sufficient to 

keep him awake until 6 a.m. or 6.30 a.m., when the aeroplanes started 

arriving at frequencies of up to one a minute until about 11 p.m. 

24.  Richard Bird was born in 1933 and lived in Windsor for thirty years 

until he retired in December 1998. His house in Windsor was directly under 

the westerly flight path to Heathrow Airport. According to the Government, 

it was 11.5 km from Heathrow, within a daytime noise contour area of 57 to 

60 dBA Leq. 

25.  The applicant claims that in recent years, and particularly from 1993, 

he and his wife suffered from intrusive aircraft noise at night. Although Mr 

Bird observed that both take-offs and landings continued later and later into 

the evenings, the main problem was caused by the noise of early morning 

landings. He stated that on very many occasions he was woken at 4.30 a.m. 

or 5 a.m. by incoming aircraft, and was then unable to get back to sleep, and 

felt extremely tired later in the day. Mr Bird retired in December 1998 and 

moved with his wife to Wokingham, in Surrey, specifically to get away 

from the aircraft noise which was “really getting on [his] nerves”. 
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26.  Tony Anderson was born in 1932 and has lived since 1963 in 

Touchen End, under the approach to runway 09L at Heathrow Airport and, 

according to the Government, 17.3 km from the end of the nearest runway, 

within a daytime noise contour area of under 57 dBA Leq. 

According to the applicant, by 1994 he began to find that his sleep was 

being disturbed by aircraft noise at night, and that he was being woken at 

4.15 a.m. or even earlier by aircraft coming in from the west to land at 

Heathrow Airport. 

27.  The dBA Leq noise contour figures supplied by the Government and 

referred to above measure levels of annoyance caused by noise during the 

course of an average summer day. The Government state that it is not 

possible to map equivalent contours for night noise disturbance, because 

there is no widely accepted scale or standard with which to measure night-

time annoyance caused by aircraft noise. However, the Government claim 

that the maximum “average sound exposure” levels, in decibels (dBA), 

suffered by each applicant as a result of the seven different types of aircraft 

arriving at Heathrow before 6 a.m. each morning is as follows: Ms Hatton – 

88 dBA; Mr Thake – 88.8 dBA; Mr Hartley – 89.9 dBA; Ms Edmunds – 

83.4 dBA; Mr Cavalla (at his previous address) – 94.4 dBA; Mr Thomas – 

88.7 dBA; Mr Bird – 87.8 dBA; and Mr Anderson – 84.1 dBA.  

The Government further claim that the average “peak noise event” levels, 

that is the maximum noise caused by a single aircraft movement, suffered 

by each applicant at night are as follows: Mrs Hatton – 76.3 dBA; Mr Thake 

– 77.1 dBA; Mr Hartley – 78.9 dBA; Ms Edmunds – 70 dBA; Mr Cavalla 

(at his previous address) – 85 dBA; Mr Thomas – 77.2 dBA; Mr Bird – 

76 dBA; Mr Anderson – 71.1 dBA.  

The Government claim that research commissioned before the 1993 

review of night restrictions indicated that average outdoor sound exposure 

levels of below 90 dBA, equivalent to peak noise event levels of 

approximately 80 dBA, were unlikely to cause any measurable increase in 

overall rates of sleep disturbance experienced during normal sleep. The 

applicants, however, refer to World Health Organisation “Guidelines for 

Community Noise”, which gave a guideline value for avoiding sleep 

disturbance at night of a single noise event of 60 dBA
1
. 

B.  The night-time regulatory regime for Heathrow Airport 

28.  Heathrow Airport is the busiest airport in Europe, and the busiest 

international airport in the world. It is used by over 90 airlines, serving over 

                                                 
1
 .  The Government note that these guidelines were promulgated in 1999, and that 

they represent a target at which sleep will not be disturbed, rather than an international 

standard. 
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180 destinations world-wide. It is the United Kingdom's leading port in 

terms of visible trade. 

29.  Restrictions on night flights at Heathrow Airport were introduced in 

1962 and have been reviewed periodically, most recently in 1988, 1993 and 

1998. 

30.  Between 1978 and 1987, a number of reports into aircraft noise and 

sleep disturbance were published by or on behalf of the Civil Aviation 

Authority. 

31.  A Consultation Paper was published by the United Kingdom 

government in November 1987 in the context of a review of the night 

restrictions policy at Heathrow. The Consultation Paper stated that research 

into the relationship between aircraft noise and sleep suggested that the 

number of movements at night could be increased by perhaps 25% without 

worsening disturbance, provided levels of dBA Leq were not increased. 

32.  It indicated that there were two reasons for not considering a ban on 

night flights: firstly, that a ban on night flights would deny airlines the 

ability to plan some scheduled flights in the night period, and to cope with 

disruptions and delays; secondly, that a ban on night flights would damage 

the status of Heathrow Airport as a twenty-four-hour international airport 

(with implications for safety and maintenance and the needs of passengers) 

and its competitive position in relation to a number of other European 

airports. 

33.  From 1988 to 1993, night flying was regulated solely by means of a 

limitation on the number of take-offs and landings permitted at night. The 

hours of restriction were as follows:  

Summer  11.30 p.m. to 6 a.m. weekdays,  

  11.30 p.m. to 6 a.m. Sunday landings,  

  11.30 p.m. to 8 a.m. Sunday take-offs; 

Winter 11.30 p.m. to 6.30 a.m. weekdays,  

  11.30 p.m. to 8 a.m. Sunday take-offs and landings.  

34.  In July 1990, the Department of Transport commenced an internal 

review of the restrictions on night flights. A new classification of aircraft 

and the development of a quota count system were the major focus of the 

review. As part of the review, the Department of Transport asked the Civil 

Aviation Authority to undertake further objective study of aircraft noise and 

sleep disturbance. The objectives of the review included “to continue to 

protect local communities from excessive aircraft noise at night” and “to 

ensure that the competitive influences affecting UK airports and airlines and 

the wider employment and economic implications are taken into account”. 

35.  The fieldwork for the study was carried out during the summer of 

1991. Measurements of disturbance were obtained from 400 subjects living 

in the vicinity of Heathrow, Gatwick, Stansted and Manchester Airports. 

The findings were published in December 1992 as the “Report of a field 
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study of aircraft noise and sleep disturbance” (“the 1992 sleep study”). It 

found that, once asleep, very few people living near airports were at risk of 

any substantial sleep disturbance due to aircraft noise and that, compared 

with the overall average of about eighteen nightly awakenings without any 

aircraft noise, even large numbers of noisy night-time aircraft movements 

would cause very little increase in the average person's nightly awakenings. 

It concluded that the results of the field study provided no evidence to 

suggest that aircraft noise was likely to cause harmful after-effects. It also 

emphasised, however, that its conclusions were based on average effects, 

and that some of the subjects of the study (2 to 3%) were over 60% more 

sensitive than average. 

36.  In January 1993, the government published a Consultation Paper 

regarding a proposed new scheme for regulating night flights at the three 

main airports serving London: Heathrow, Gatwick and Stansted. The 

Consultation Paper set up four objectives of the review being undertaken (so 

far as Heathrow was concerned): to revise and update the existing 

arrangements; to introduce a common night flights regime for the three 

airports; to continue to protect local communities from excessive aircraft 

noise levels at night; and to ensure that competitive influences and the wider 

employment and economic implications were taken into account. In a 

section entitled “Concerns of local people”, the Consultation Paper referred 

to arguments that night flights should be further restricted or banned 

altogether. In the authors' view, the proposals struck a fair balance between 

the different interests and did “protect local people from excessive aircraft 

noise at night”. In considering the demand for night flights, the Consultation 

Paper made reference to the fact that, if restrictions on night flights were 

imposed in the United Kingdom, certain flights would not be as convenient 

or their costs would be higher than those that competitors abroad could 

offer, and that passengers would choose alternatives that better suited their 

requirements. 

37.  It also stated that various foreign operators were based at airports 

with no night restrictions, which meant that they could keep prices down by 

achieving a high utilisation of aircraft, and that this was a crucial factor in 

attracting business in what was a highly competitive and price-sensitive 

market. 

38.  Further, the Consultation Paper stated that both regular and charter 

airlines believed that their operations could be substantially improved by 

being allowed more movements during the night period, especially landings. 

It also indicated that charter companies required the ability to operate in 

the night period, as they operated in a highly competitive, price-sensitive 

market and needed to contain costs as much as possible. The commercial 

viability of their business depended on high utilisation of their aircraft, 

which typically required three rotations a day to nearer destinations, and this 

could only be fitted in by using movements at night. 
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39.  Finally, as regards night flights, the Consultation Paper referred to 

the continuing demand for some all-cargo flights at night carrying mail and 

other time-sensitive freight such as newspapers and perishable goods, and 

pointed to the fact that all-cargo movements were banned, whether arriving 

or departing, for much of the day at Heathrow Airport. 

40.  The Consultation Paper referred to the 1992 sleep study, noting that 

it had found that the number of disturbances caused by aircraft noise was so 

small that it had a negligible effect on overall normal disturbance rates, and 

that disturbance rates from all causes were not at a level likely to affect 

people's health or well-being. 

41.  The Consultation Paper further stated that, in keeping with the 

undertaking given in 1988 not to allow a worsening of noise at night, and 

ideally to reduce it, it was proposed that the quota for the next five years 

based on the new system should be set at a level such as to keep overall 

noise levels below those in 1988. 

42.  A considerable number of responses to the Consultation Paper were 

received from trade and industry associations with an interest in air travel 

(including the International Air Transport Association (IATA), the 

Confederation of British Industry and the London and Thames Valley 

Chambers of Commerce) and from airlines, all of which emphasised the 

economic importance of night flights. Detailed information and figures were 

provided by the associations and the airlines to support their responses. 

43.  On 6 July 1993 the Secretary of State for Transport announced his 

intention to introduce, with effect from October 1993, a quota system of 

night flying restrictions, the stated aim of which was to reduce noise at the 

three main London airports, which included Heathrow (“the 1993 

Scheme”). 

44.  The 1993 Scheme introduced a noise quota scheme for the night 

quota period. Under the noise quota scheme each aircraft type was assigned 

a “quota count” between 0.5 QC (for the quietest) and 16 QC (for the 

noisiest). Each airport was then allotted a certain number of quota points, 

and aircraft movements had to be kept within the permitted points total. The 

effect of this was that, under the 1993 Scheme, rather than a maximum 

number of individual aircraft movements being specified, aircraft operators 

could choose within the noise quota whether to operate a greater number of 

quieter aeroplanes or a lesser number of noisier aeroplanes. The system was 

designed, according to the 1993 Consultation Paper, to encourage the use of 

quieter aircraft by making noisier types use more of the quota for each 

movement. 

45.  The 1993 Scheme defined “night” as the period between 11 p.m. and 

7 a.m., and further defined a “night quota period” from 11.30 p.m. to 6 a.m., 

seven days a week, throughout the year, when the controls were strict. 

During the night, operators were not permitted to schedule the noisier types 

of aircraft to take off (aircraft with a quota count of 8 QC or 16 QC) or to 
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land (aircraft with a quota count of 16 QC). During the night quota period, 

aircraft movements were restricted by a movements limit and a noise quota, 

which were set for each season (summer and winter). 

46.  The 1993 Consultation Paper had proposed a rating of 0 QC for the 

quietest aircraft. This would have allowed an unlimited number of these 

aircraft to fly at night, and the government took account of objections to this 

proposal in deciding to rate the quietest aircraft at 0.5 QC. Otherwise, the 

1993 Scheme was broadly in accordance with the proposals set out in the 

1993 Consultation Paper. 

47.  The local authorities for the areas around the three main London 

airports sought judicial review of the Secretary of State's decision to 

introduce the 1993 Scheme, making four consecutive applications for 

judicial review and appealing twice to the Court of Appeal (see 

paragraphs 80-83 below). As a result of the various judgments delivered by 

the High Court and Court of Appeal, the government consulted on revised 

proposals in October and November 1993; commissioned a study by 

ANMAC (the Aircraft Noise Monitoring Advisory Committee of the 

Department of the Environment, Transport and the Regions (DETR) 

formerly the Department of Transport) in May 1994 into ground noise at 

night at Heathrow, Gatwick and Stansted Airports; added to the quota count 

system an overall maximum number of aircraft movements; issued a further 

Consultation Paper in March 1995 and issued a supplement to the March 

1995 Consultation Paper in June 1995. 

48.  The June 1995 supplement stated that the Secretary of State's 

policies and the proposals based on them allowed more noise than was 

experienced from actual aircraft movements in the summer of 1988, and 

acknowledged that this was contrary to government policy, as expressed in 

the 1993 Consultation Paper. As part of the 1995 review of the 1993 

Scheme, the government reviewed the Civil Aviation Authority reports on 

aircraft noise and sleep disturbance, including the 1992 sleep study. The 

DETR prepared a series of papers on night arrival and departure statistics at 

Heathrow, Gatwick and Stansted Airports, scheduling and curfews in 

relation to night movements, runway capacity between 6 a.m. and 7 a.m., 

Heathrow night arrivals for four sample weeks in 1994, and Heathrow night 

departures for four sample weeks in 1994. The DETR also considered a 

paper prepared by Heathrow Airport Limited on the implications of a 

prohibition on night flights between 12 midnight and 5.30 a.m. 

49.  On 16 August 1995 the Secretary of State for Transport announced 

that the noise quotas and all other aspects of the night restrictions regime 

would remain as previously announced. In July 1996, the Court of Appeal 

confirmed the lawfulness of the 1993 Scheme, as it had been amended (see 

paragraphs 82-83 below). 

50.  The movement limits for Heathrow under the 1993 Scheme, 

introduced as a consequence of the legal challenges in the domestic courts, 
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were set at 2,550 per winter season from 1994/1995 to 1997/1998, and 

3,250 per summer season from 1995 to 1998 (the seasons being deemed to 

change when the clocks changed from Greenwich Mean Time (GMT) to 

British Summer Time (BST)). The noise quotas for Heathrow up to the 

summer of 1998 were set at 5,000 for each winter season and 7,000 for each 

summer season. Flights involving emergencies were excluded from the 

restrictions. The number of movements permitted during the night quota 

period (i.e. from 11.30 p.m. to 6 a.m.) remained at about the same level as 

between 1988 and 1993. At the same time, the number of movements 

permitted during the night period (i.e. from 11 p.m. to 7 a.m.) increased 

under the 1993 Scheme due to the reduction in the length of the night quota 

period. 

51.  In September 1995, a trial was initiated at Heathrow Airport of 

modified procedures for early morning landings (those between 4 a.m. and 6 

a.m.). The aim of the trial, which was conducted by National Air Traffic 

Services Limited on behalf of the DETR, was to help alleviate noise over 

parts of central London in the early morning. An interim report, entitled 

“Assessment of revised Heathrow early mornings approach procedures 

trial”, was published in November 1998. 

52.  In December 1997, a study, commissioned by the DETR and carried 

out by the National Physical Laboratory gave rise to a report, “Night noise 

contours: a feasibility study”, which was published the same month. The 

report contained a detailed examination of the causes and consequences of 

night noise, and identified possible areas of further research. It concluded 

that there was not enough research evidence to produce “scientifically 

robust night contours that depict levels of night-time annoyance”. 

53.  In 1998, the government conducted a two-stage consultation exercise 

on night restrictions at Heathrow, Gatwick and Stansted Airports. In 

February 1998, a Preliminary Consultation Paper on night restrictions at 

Heathrow, Gatwick and Stansted was published. The Preliminary 

Consultation Paper stated that most night movements catered primarily for 

different needs from those that took place during the daytime, and set out 

reasons for allowing night flights. These were essentially the same as those 

given in the 1993 Consultation Paper. 

54.  In addition, the Preliminary Consultation Paper referred to the fact 

that air transport was one of the fastest growing sectors of the world 

economy and contained some of the United Kingdom's most successful 

firms. Air transport facilitated economic growth, world trade, international 

investment and tourism, and was of particular importance to the United 

Kingdom because of its open economy and geographical position. The 

Consultation Paper went on to say that permitting night flights, albeit 

subject to restrictions, at major airports in the United Kingdom had 

contributed to this success. 
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55.  The government set movement limits and noise quotas for winter 

1998/99 at the same level as for the previous winter, in order to allow 

adequate time for consultation. 

56.  The British Air Transport Association (BATA) commissioned a 

report from Coopers & Lybrand into the economic costs of maintaining the 

restrictions on night flights. The report was published in July 1997 and was 

entitled “The economic costs of night flying restrictions at the London 

airports”. The report concluded that the economic cost of the then current 

restrictions being maintained during the period 1997/1998 to 2002/2003 was 

about 850 million pounds sterling (GBP). BATA submitted the report to the 

government when it responded to the Preliminary Consultation Paper. 

57.  On 10 September 1998 the Government announced that the 

movement limits and noise quotas for summer 1999 would be the same as 

for summer 1998. 

58.  In November 1998, the government published the second stage 

Consultation Paper on night restrictions at Heathrow, Gatwick and Stansted. 

The Consultation Paper stated that it had been the view of successive 

governments that the policy on night noise should be firmly based on 

research into the relationship between aircraft noise and interference with 

sleep and that, in order to preserve the balance between the different 

interests, this should continue to be the basis for decisions. The Consultation 

Paper indicated that “interference with sleep” was intended to cover both 

sleep disturbance (an awakening from sleep, however short) and sleep 

prevention (a delay in first getting to sleep at night, and awakening and then 

not being able to get back to sleep in the early morning). The Consultation 

Paper stated that further research into the effect of aircraft noise on sleep 

had been commissioned, which would include a review of existing research 

in the United Kingdom and abroad, and a trial to assess methodology and 

analytical techniques to determine whether to proceed to a full-scale study 

of either sleep prevention or total sleep loss. 

59.  The Consultation Paper repeated the finding of the 1992 sleep study 

that for noise events in the range of 90-100 dBA SEL (80-95 dBA Lmax), 

the likelihood of the average person being awakened by an aircraft noise 

event was about 1 in 75. It acknowledged that the 1 in 75 related to sleep 

disturbance, and not to sleep prevention, and that while there was a 

substantial body of research on sleep disturbance, less was known about 

sleep prevention or total sleep loss. 

60.  The Consultation Paper stated that the objectives of the current 

review were, in relation to Heathrow, to strike a balance between the need 

to protect local communities from excessive aircraft noise levels at night 

and to provide for air services to operate at night where they were of benefit 

to the local, regional and national economy; to ensure that the competitive 

factors affecting United Kingdom airports and airlines and the wider 

employment and economic implications were taken into account; to take 
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account of the research into the relationship between aircraft noise and 

interference with sleep and any health effects; to encourage the use of 

quieter aircraft at night; and to put in place at Heathrow, for the night quota 

period (11.30 p.m. to 6 a.m.), arrangements which would bring about further 

improvements in the night noise climate around the airport over time and 

update the arrangements as appropriate. 

61.  The Consultation Paper stated that since the introduction of the 1993 

Scheme, there had been an improvement in the noise climate around 

Heathrow during the night quota period, based on the total of the quota 

count ratings of aircraft counted against the noise quota, but that there had 

probably been a deterioration over the full night period between 11 p.m. and 

7 a.m. as a result of the growth in traffic between 6 a.m. and 7 a.m. 

62.  The Consultation Paper found a strong customer preference for 

overnight long-haul services from the Asia-Pacific region. 

63.  The Consultation Paper indicated that the government had not 

attempted to quantify the aviation and economic benefits of night flights in 

financial terms. This was because of the difficulties in obtaining reliable and 

impartial data on passenger and economic benefits (some of which were 

commercially sensitive) and modelling these complex interactions. BATA 

had submitted a copy of the Coopers & Lybrand July 1997 report with its 

response to the Preliminary Consultation Paper, and the Consultation Paper 

noted that the report estimated the value of an additional daily long-haul 

scheduled night flight at Heathrow to be GBP 20 million to GBP 30 million 

per year, over half of which was made up of airline profits. The 

Consultation Paper stated that the financial effects on airlines were 

understood to derive from estimates made by a leading United Kingdom 

airline. Other parts of the calculation reflected assumptions about the effects 

on passengers and knock-on effects on other services, expressed in terms of 

an assumed percentage of the assumed revenue earned by these services. 

The Consultation Paper stated that the cost of restricting existing night 

flights more severely might be different, and that BATA's figures took no 

account of the wider economic effects which were not captured in the 

estimated airline and passenger impacts. 

64.  The Consultation Paper stated that, in formulating its proposals, the 

government had taken into account both BATA's figures and the fact that it 

was not possible for the government to test the estimates or the assumptions 

made by BATA. Any value attached to a “marginal” night flight had to be 

weighed against the environmental disadvantages. These could not be 

estimated in financial terms, but it was possible, drawing on the 1992 sleep 

study, to estimate the number of people likely to be awakened. The 

Consultation Paper concluded that, in forming its proposals, the government 

must take into account, on the one hand, the important aviation interests 

involved and the wider economic considerations. It seemed clear that United 

Kingdom airlines and airports would stand to lose business, including in the 
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daytime, if prevented by unduly severe restrictions from offering limited 

services at night, that users could also suffer, and that the services offered 

by United Kingdom airports and airlines would diminish, and with them the 

appeal of London and the United Kingdom more generally. On the other 

hand, these considerations had to be weighed against the noise disturbance 

caused by night flights. The proposals made in the Consultation Paper 

aimed to strike a balance between the different interests and, in the 

government's view, would protect local people from excessive aircraft noise 

at night. 

65.  The main proposals in relation to Heathrow were: not to introduce a 

ban on night flights, or a curfew period; to retain the seasonal noise quotas 

and movement limits; to review the QC classifications of individual aircraft 

and, if this produced significant re-classifications, to reconsider the quota 

limits; to retain the QC system; to review the QC system before the 2002 

summer season (when fleet compositions would have changed following 

completion of the compulsory phase-out in Europe of “Chapter 2” civil 

aircraft, with the exception of Concorde, which began in April 1995), in 

accordance with the policy of encouraging the use of quieter aircraft; to 

reduce the summer and winter noise quotas; to maintain the night period as 

11 p.m. to 7 a.m. and the night quota period as 11.30 p.m. to 6 a.m.; to 

extend the restrictions on aircraft classified as QC8 on arrival or departure 

to match those for QC16; and to ban QC4 aircraft from being scheduled to 

land or take off during the night quota period from the start of the 2002 

summer season (that is, after completion of the compulsory Chapter 2 

phase-out). 

66.  The Consultation Paper stated that since the introduction of the 1993 

Scheme, headroom had developed in the quotas, reducing the incentive for 

operators to use quieter aircraft. The reduction in summer and winter noise 

quotas to nearer the level of current usage was intended as a first step to 

restoring the incentive. The winter noise quota level under the 1993 Scheme 

was 5,000 QC points, and the average usage in the last two traffic seasons 

had been 3,879 QC points. A reduction to 4,000 was proposed. The summer 

noise quota level had been 7,000 points, and the average usage in the last 

two seasons was provisionally calculated at 4,472. A reduction to 5,400 was 

proposed. The new levels would remain in place until the end of the summer 

2004 season, subject to the outcome of the QC review. 

67.  Part 2 of the Consultation Paper invited comments as to whether 

runway alternation should be introduced at Heathrow at night, and on the 

preferential use of Heathrow's runways at night. 

68.  On 10 June 1999 the government announced that the proposals in the 

November 1998 Consultation Paper would be implemented with effect from 

31 October 1999, with limited modifications. With respect to Heathrow, the 

only modification was that there was to be a smaller reduction in the noise 

quotas than proposed. The quotas were set at 4,140 QC points for the 
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winter, and 5,610 QC points for the summer. The effect of this was to set 

the winter quota at a level below actual usage in winter 1998/99. 

69.  The 1999 Scheme came into effect on 31 October 1999. 

70.  On 10 November 1999, a report was published on “The contribution 

of the aviation industry to the UK economy”. The report was prepared by 

Oxford Economic Forecasting and was sponsored by a number of airlines, 

airport operators and BATA, as well as the government. 

71.  On 23 November 1999 the government announced that runway 

alternation at Heathrow would be extended into the night “at the earliest 

practicable opportunity”, and issued a further Consultation Paper 

concerning proposals for changes to the preferential use of Heathrow's 

runways at night. 

72.  In December 1999, the DETR and National Air Traffic Services 

Limited published the final report of the ANMAC Technical Working 

Group on “Noise from Arriving Aircraft”. The purpose of the report was to 

describe objectively the sources of operational noise for arriving aircraft, to 

consider possible means of noise amelioration, and to make 

recommendations to the DETR. 

73.  In March 2000, the Department of Operational Research and 

Analysis (DORA) published a report, prepared on behalf of the DETR, 

entitled “Adverse effects of night-time aircraft noise”. The report identified 

a number of issues for possible further research, and was intended to form 

the background to any future United Kingdom studies of night-time aircraft 

noise. The report stated that gaps in knowledge had been identified, and 

indicated that the DETR was considering whether there was a case for a 

further full-scale study on the adverse effects of night-time aircraft noise, 

and had decided to commission two further short research studies to 

investigate the options. These studies were commissioned in the autumn of 

1999, before the publication of the DORA report. One is a trial study to 

assess research methodology. The other is a social survey the aims of which 

included an exploration of the difference between objectively measured and 

publicly received disturbance due to aircraft noise at night. Both studies are 

being conducted by university researchers. 

74.  A series of noise mitigation and abatement measures is in place at 

Heathrow Airport, in addition to restrictions on night flights. These include 

the following: aircraft noise certification to reduce noise at source; the 

compulsory phasing out of older, noisier jet aircraft; noise preferential 

routes and minimum climb gradients for aircraft taking off; noise abatement 

approach procedures (continuous descent and low power/low drag 

procedures); limitation of air transport movements; noise-related airport 

charges; noise insulation grant schemes; and compensation for noise 

nuisance under the Land Compensation Act 1973. 

75.  The DETR and the management of Heathrow Airport conduct 

continuous and detailed monitoring of the restrictions on night flights. 
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Reports are provided each quarter to members of the Heathrow Airport 

Consultative Committee, on which local government bodies responsible for 

areas in the vicinity of Heathrow Airport and local residents' associations 

are represented. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  The Civil Aviation Act 1982 (“the 1982 Act”) 

76.  Section 76(1) of the 1982 Act provides, in its relevant part: 

“No action shall lie in respect of trespass or in respect of nuisance, by reason only of 

the flight of an aircraft over any property at a height above the ground which, having 

regard to wind, weather and all the circumstances of the case, is reasonable, or the 

ordinary incidents of such flight, so long as the provisions of any Air Navigation 

Order ... have been duly complied with ...” 

77.  Air Navigation Orders made under the 1982 Act provide for Orders 

in Council to be made for the regulation of aviation. Orders in Council have 

been made to deal with, amongst other matters, engine emissions, noise 

certification and compensation for noise nuisance. 

78.  Section 78(3) of the 1982 Act provides, in its relevant part: 

“If the Secretary of State considers it appropriate for the purpose of avoiding, 

limiting or mitigating the effect of noise and vibration connected with the taking-off or 

landing of aircraft at a designated aerodrome, to prohibit aircraft from taking off or 

landing, or limit the number of occasions on which they may take off or land, at the 

aerodrome during certain periods, he may by a notice published in the prescribed 

manner do all or any of the following, that is to say – 

(a)  prohibit aircraft of descriptions specified in the notice from taking off or landing 

at the aerodrome (otherwise than in an emergency of a description so specified) during 

periods so specified; 

(b)  specify the maximum number of occasions on which aircraft of descriptions so 

specified may be permitted to take off or land at the aerodrome ... during the periods 

so specified;  

...” 

79.  Restrictions on night flights at Heathrow Airport are imposed by 

means of notices published by the Secretary of State under section 78(3) of 

the 1982 Act. 
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B.  The challenges to the 1993 Scheme 

80.  The local authorities for the areas around the three main London 

airports sought judicial review of the Secretary of State's decision to 

introduce the 1993 Scheme. They made four consecutive applications for 

judicial review, and appealed twice to the Court of Appeal. The High Court 

declared that the 1993 Scheme was contrary to the terms of section 78(3)(b) 

of the 1982 Act, and therefore invalid, because it did not “specify the 

maximum number of occasions on which aircraft of descriptions so 

specified may be permitted to take off or land” but, instead, imposed 

controls by reference to levels of exposure to noise energy (see 

R. v. Secretary of State for Transport, ex parte Richmond upon Thames 

Borough Council and Others [1994] 1 Weekly Law Reports 74). 

81.  The Secretary of State decided to retain the quota count system, but 

with the addition of an overall maximum number of aircraft movements. 

This decision was held by the High Court to be in accordance with 

section 78(3)(b) of the 1982 Act. However, the 1993 Consultation Paper 

was held to have been “materially misleading” in failing to make clear that 

the implementation of the proposals for Heathrow Airport would permit an 

increase in noise levels over those experienced in 1988 (see R. v. Secretary 

of State for Transport, ex parte Richmond upon Thames Borough Council 

and Others [1995] Environmental Law Reports 390). 

82.  Following the publication of a further Consultation Paper in March 

1995, and of a supplement to the March 1995 Consultation Paper in June 

1995, the local authorities brought a further application for judicial review. 

In July 1996, the Court of Appeal decided that the Secretary of State had 

given adequate reasons and sufficient justification for his conclusion that it 

was reasonable, on balance, to run the risk of diminishing to some degree 

local people's ability to sleep at night because of the other countervailing 

considerations to which he was, in 1993, willing to give greater weight, and 

that by June 1995 errors in the consultation papers had been corrected and 

the new policy could not be said to be irrational (see R. v. Secretary of State 

for Transport, ex parte Richmond LBC [1996] 1 Weekly Law Reports 

1460). 

83.  On 12 November 1996 the House of Lords dismissed a petition by 

the local authorities for leave to appeal against the decision of the Court of 

Appeal. 
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THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

84.  The applicants complained that the government policy on night 

flights at Heathrow introduced in 1993 violated their rights under Article 8 

of the Convention, which provides: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

The Government denied that there had been any violation of the 

Convention in this case. 

A.  The general principles 

1.  The Chamber's judgment 

85.  In its judgment of 2 October 2001, the Chamber held that because 

Heathrow Airport and the aircraft which used it were not owned, controlled 

or operated by the government or its agents, the United Kingdom could not 

be said to have “interfered” with the applicants' private or family lives. 

Instead, the Chamber analysed the applicants' complaints in terms of a 

positive duty on the State to take reasonable and appropriate measures to 

secure the applicants' rights under Article 8 § 1 (see paragraph 95 of the 

Chamber's judgment). 

86.  The Chamber further held that, whatever analytical approach was 

adopted, regard must be had to the fair balance that had to be struck 

between the competing interests of the individual and the community as a 

whole. In both contexts, the State enjoyed a certain margin of appreciation 

in determining the steps to be taken to ensure compliance with the 

Convention (see paragraph 96 of the Chamber's judgment). However, the 

Chamber underlined that in striking the required balance States must have 

regard to the whole range of material considerations. Further, in the 

particularly sensitive field of environmental protection, mere reference to 

the economic well-being of the country was not sufficient to outweigh the 
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rights of others. The Chamber considered that States were required to 

minimise, as far as possible, interference with Article 8 rights, by trying to 

find alternative solutions and by generally seeking to achieve their aims in 

the least onerous way as regards human rights. In order to do that, a proper 

and complete investigation and study, with the aim of finding the best 

possible solution which would, in reality, strike the right balance, should 

precede the relevant project (see paragraph 97 of the Chamber's judgment). 

2.  The parties' submissions 

(a)  The Government 

87.  In their letter requesting that the case be referred to the Grand 

Chamber, and in their written and oral observations to the Grand Chamber, 

the Government strongly objected to the “minimum interference” approach 

outlined by the Chamber in paragraph 97 of its judgment. 

The Government argued that this test in the context of the present type of 

case was at odds with a consistent line of Convention jurisprudence and was 

unwarranted in principle. They submitted that the test reduced to vanishing-

point the margin of appreciation afforded to States in an area involving 

difficult and complex balancing of a variety of competing interests and 

factors. 

88.  Not merely was there clear authority in favour of a wide margin, it 

was appropriate and right in principle that the State should be allowed such 

a margin in a context such as the present, since it involved the balancing of 

a number of competing rights and interests, the importance and sensitivity 

of some of which might be difficult accurately to evaluate. There was no 

single correct policy to be applied as regards the regulation of night flights; 

States could and did adopt a variety of different approaches. The 

Government reasoned that the present context was similar to the field of 

planning policy, where the Court had consistently recognised that by reason 

of their direct and continuous contact with the vital forces of their countries 

and because of the range of discretionary issues involved, the national 

authorities were in principle better placed than an international court to 

evaluate local conditions and needs. 

89.  They accepted that inherent in the striking of a fair balance was a 

need to be sufficiently informed in relation to the relevant issues, in order to 

avoid making or appearing to make an arbitrary decision. However, the 

decision-making process was primarily for the national authorities, in this 

case, the government, subject to judicial review by the domestic courts. The 

European Court's powers in this context were supervisory: in the absence of 

any indication of an arbitrary or clearly inadequate investigation, a detailed 

and minute critique of the information which the government should take 

into account was neither necessary nor appropriate. 
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(b)  The applicants 

90.  The applicants argued that it was well established from previous 

case-law that aircraft noise was capable of infringing the Article 8 rights of 

those sufficiently affected by it and that national authorities owed a positive 

duty to take steps to ensure the effective protection of these rights. Relying 

on earlier environmental cases and also child-care and other cases under 

Article 8, they submitted that the duty could be breached in circumstances 

where, having regard to the margin of appreciation, the Court considered 

that the State had struck the wrong substantive balance between the interest 

it pursued and the individual's effective enjoyment of the Article 8 right, or 

where there had been a procedural failing, such as the failure to disclose 

information to an individual affected by environmental nuisance or a failure 

to base a decision-making process on the relevant considerations or to give 

relevant and sufficient reasons for an interference with a fundamental right. 

91.  The applicants accepted that any informed assessment of whether an 

interference with Article 8 rights was “necessary in a democratic society” 

would be accorded a margin of appreciation, the width of that margin 

depending on the context. However, they submitted that in the present case 

the margin should be narrow, because deprivation of sleep by exposure to 

excessive noise, like the infliction of inhuman or degrading treatment, was a 

matter which could and should be judged by similar standards in similar 

Contracting States.  

92.  Moreover, where a case – such as the present – could be decided on 

the basis of a procedural breach, namely the government's failure properly 

to assemble the evidence necessary for the decision-making process, the 

doctrine of the margin of appreciation had no role to play, since the 

international judge was well placed to assess the adequacy of the procedural 

safeguards applied by the State. 

93.  For the applicants, the approach of the Chamber – that the violation 

of Article 8 was based on the government's failure to assemble the evidence 

that would have been necessary for the decision to be made on the basis of 

the relevant considerations – was but one way of dealing with the case. A 

violation of Article 8 could also be established on the basis that the 

necessary steps to ensure protection of Article 8 rights were not taken, that 

“relevant and sufficient reasons” had not been given for the interference, or 

that the substantive balance of interests had not been properly struck. 

3.  The third parties 

94.  Friends of the Earth submitted that the Chamber's judgment in the 

present case was consistent with developments in national and international 

law concerning the relationship between human rights and the environment. 

In particular, it was consistent with requirements under general international 

law requiring decision-makers to satisfy themselves by means of proper, 
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complete, and prior investigation as to the factors which should be taken 

into account in order to achieve an appropriate balance between individual 

rights and the State's economic interests. 

95.  British Airways did not comment on the general principles to be 

applied by the Court. 

4.  The Court's assessment 

96.  Article 8 protects the individual's right to respect for his or her 

private and family life, home and correspondence. There is no explicit right 

in the Convention to a clean and quiet environment, but where an individual 

is directly and seriously affected by noise or other pollution, an issue may 

arise under Article 8. Thus, in Powell and Rayner v. the United Kingdom 

(judgment of 21 February 1990, Series A no. 172, p. 18, § 40), where the 

applicants had complained about disturbance from daytime aircraft noise, 

the Court held that Article 8 was relevant, since “the quality of [each] 

applicant's private life and the scope for enjoying the amenities of his home 

[had] been adversely affected by the noise generated by aircraft using 

Heathrow Airport”. Similarly, in López Ostra v. Spain (judgment of 

9 December 1994, Series A no. 303-C, pp. 54-55, § 51) the Court held that 

Article 8 could include a right to protection from severe environmental 

pollution, since such a problem might “affect individuals' well-being and 

prevent them from enjoying their homes in such a way as to affect their 

private and family life adversely, without, however, seriously endangering 

their health”. In Guerra and Others v. Italy (judgment of 19 February 1998, 

Reports of Judgments and Decisions 1998-I), which, like López Ostra, 

concerned environmental pollution, the Court observed that “[the] direct 

effect of the toxic emissions on the applicants' right to respect for their 

private and family life means that Article 8 is applicable” (p. 227, § 57). 

97.  At the same time, the Court reiterates the fundamentally subsidiary 

role of the Convention. The national authorities have direct democratic 

legitimation and are, as the Court has held on many occasions, in principle 

better placed than an international court to evaluate local needs and 

conditions (see, for example, Handyside v. the United Kingdom, judgment 

of 7 December 1976, Series A no. 24, p. 22, § 48). In matters of general 

policy, on which opinions within a democratic society may reasonably 

differ widely, the role of the domestic policy-maker should be given special 

weight (see James and Others v. the United Kingdom, judgment of 

21 February 1986, Series A no. 98, p. 32, § 46, where the Court found it 

natural that the margin of appreciation “available to the legislature in 

implementing social and economic policies should be a wide one”). 

98.  Article 8 may apply in environmental cases whether the pollution is 

directly caused by the State or whether State responsibility arises from the 

failure to regulate private industry properly. Whether the case is analysed in 

terms of a positive duty on the State to take reasonable and appropriate 
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measures to secure the applicants' rights under paragraph 1 of Article 8 or in 

terms of an interference by a public authority to be justified in accordance 

with paragraph 2, the applicable principles are broadly similar. In both 

contexts regard must be had to the fair balance that has to be struck between 

the competing interests of the individual and of the community as a whole; 

and in both contexts the State enjoys a certain margin of appreciation in 

determining the steps to be taken to ensure compliance with the Convention. 

Furthermore, even in relation to the positive obligations flowing from the 

first paragraph of Article 8, in striking the required balance the aims 

mentioned in the second paragraph may be of a certain relevance (see 

Powell and Rayner, p. 18, § 41, and López Ostra pp. 54-55, § 51, both cited 

above).  

99.  The Court considers that in a case such as the present one, involving 

State decisions affecting environmental issues, there are two aspects to the 

inquiry which may be carried out by the Court. First, the Court may assess 

the substantive merits of the government's decision, to ensure that it is 

compatible with Article 8. Secondly, it may scrutinise the decision-making 

process to ensure that due weight has been accorded to the interests of the 

individual. 

100.  In relation to the substantive aspect, the Court has held that the 

State must be allowed a wide margin of appreciation. In Powell and Rayner, 

for example, it asserted that it was “certainly not for the Commission or the 

Court to substitute for the assessment of the national authorities any other 

assessment of what might be the best policy in this difficult social and 

technical sphere”, namely the regulation of excessive aircraft noise and the 

means of redress to be provided to the individual within the domestic legal 

system. The Court continued that “this is an area where the Contracting 

States are to be recognised as enjoying a wide margin of appreciation” 

(p. 19, § 44).  

101.  In other cases involving environmental issues, for example 

planning cases, the Court has also held that the State must be allowed a 

wide margin of appreciation. The Court explained the reasons for this 

approach in Buckley v. the United Kingdom, where the applicant complained 

that she had been denied planning permission to install a residential caravan 

on land that she owned (judgment of 25 September 1996, Reports 1996-IV, 

pp. 1291-93, §§ 74-77): 

“74.  As is well established in the Court's case-law, it is for the national authorities 

to make the initial assessment of the 'necessity' for an interference, as regards both the 

legislative framework and the particular measure of implementation ... Although a 

margin of appreciation is thereby left to the national authorities, their decision remains 

subject to review by the Court for conformity with the requirements of the 

Convention.  
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The scope of this margin of appreciation is not identical in each case but will vary 

according to the context ... Relevant factors include the nature of the Convention right 

in issue, its importance for the individual and the nature of the activities concerned.  

75.  The Court has already had occasion to note that town and country planning 

schemes involve the exercise of discretionary judgment in the implementation of 

policies adopted in the interest of the community ... It is not for the Court to substitute 

its own view of what would be the best policy in the planning sphere or the most 

appropriate individual measure in planning cases ... By reason of their direct and 

continuous contact with the vital forces of their countries, the national authorities are 

in principle better placed than an international court to evaluate local needs and 

conditions. In so far as the exercise of discretion involving a multitude of local factors 

is inherent in the choice and implementation of planning policies, the national 

authorities in principle enjoy a wide margin of appreciation.  

76.  The Court cannot ignore, however, that in the instant case the interests of the 

community are to be balanced against the applicant's right to respect for her 'home', a 

right which is pertinent to her and her children's personal security and well-being ... 

The importance of that right for the applicant and her family must also be taken into 

account in determining the scope of the margin of appreciation allowed to the 

respondent State.  

Whenever discretion capable of interfering with the enjoyment of a Convention 

right such as the one in issue in the present case is conferred on national authorities, 

the procedural safeguards available to the individual will be especially material in 

determining whether the respondent State has, when fixing the regulatory framework, 

remained within its margin of appreciation. Indeed it is settled case-law that, whilst 

Article 8 contains no explicit procedural requirements, the decision-making process 

leading to measures of interference must be fair and such as to afford due respect to 

the interests safeguarded to the individual by Article 8 ... 

77.  The Court's task is to determine, on the basis of the above principles, whether 

the reasons relied on to justify the interference in question are relevant and sufficient 

under Article 8 § 2.” 

102.  The Court has recognised that, where government policy in the 

form of criminal laws interferes with a particularly intimate aspect of an 

individual's private life, the margin of appreciation left to the State will be 

reduced in scope (see Dudgeon v. the United Kingdom, judgment of 22 

October 1981, Series A no. 45, p. 21, § 52). 

103.  The Court is thus faced with conflicting views as to the margin of 

appreciation to be applied: on the one hand, the Government claim a wide 

margin on the ground that the case concerns matters of general policy, and, 

on the other hand, the applicants' claim that where the ability to sleep is 

affected, the margin is narrow because of the “intimate” nature of the right 

protected. This conflict of views on the margin of appreciation can be 

resolved only by reference to the context of a particular case. 

104.  In connection with the procedural element of the Court's review of 

cases involving environmental issues, the Court is required to consider all 

the procedural aspects, including the type of policy or decision involved, the 
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extent to which the views of individuals (including the applicants) were 

taken into account throughout the decision-making procedure, and the 

procedural safeguards available.  

B.  Appraisal of the facts of the case in the light of the general 

principles 

1.  The Chamber's judgment 

105.  The Chamber found that, overall, the level of noise during the 

hours 11.30 p.m. to 6 a.m. had increased under the 1993 Scheme. It 

considered that, in permitting increased levels of noise from 1993 onwards, 

the government had failed to respect their positive obligation to the 

applicants, through omitting, either directly or through the commissioning 

of independent research, to assess critically the importance of the 

contribution of night flights to the United Kingdom economy. The Chamber 

further criticised the government for carrying out only limited research into 

the effects of night flights on local residents prior to the introduction of the 

1993 Scheme, noting that the 1992 sleep study was limited to sleep 

disturbance and made no mention of the problem of sleep prevention. The 

Chamber did not accept that the “modest” steps taken to mitigate night 

noise under the 1993 Scheme were capable of constituting “the measures 

necessary” to protect the applicants. It concluded that “in the absence of any 

serious attempt to evaluate the extent or impact of the interferences with the 

applicants' sleep patterns, and generally in the absence of a prior specific 

and complete study with the aim of finding the least onerous solution as 

regards human rights, it is not possible to agree that in weighing the 

interferences against the economic interest of the country – which itself had 

not been quantified – the government struck the right balance in setting up 

the 1993 Scheme”. 

2.  The parties' submissions 

(a)  The Government 

106.  The Government recognised that night-time noise from aircraft had 

the capacity to disturb or prevent sleep, but urged the Court to assess 

critically the applicants' claims that each suffered from a high level of 

disturbance. In this connection they pointed out that there was a 

considerable variety in the geographical positions of the applicants and in 

the levels of night noise to which they were exposed. Furthermore, it was 

noteworthy that hundreds of thousands of residents of London and the home 

counties were in a similar position, that the property market in the affected 
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areas was thriving and that the applicants had not claimed that they were 

unable to sell their houses and move. 

107.  The Government stressed that all other principal European hub 

airports had less severe restrictions on night flights than those imposed at 

the three London airports. Paris-Charles de Gaulle and Amsterdam-Schiphol 

had no restrictions at all on the total number of “Chapter 3” aircraft which 

could operate at night, while Frankfurt had restrictions on landings by 

Chapter 3 aircraft between 1 a.m. and 4 a.m. If restrictions on night flights 

at Heathrow were made more stringent, UK airlines would be placed at a 

significant competitive disadvantage. Since 1988 they had used the scarce 

night slots permitted at Heathrow for two purposes: a small number were 

late evening departures on flights which had been delayed but the majority, 

typically thirteen to sixteen flights a night, were early morning arrivals 

between 4 a.m. and 6 a.m. of long-haul scheduled flights, mainly from 

South-East Asia, North America and southern Africa. In recent years the 

airlines concerned had taken steps to ensure that these arrivals did not land 

before 4.30 a.m. 

The Government submitted that these flights formed an integral part of 

the network of connecting air services. If they were forced to operate during 

the day they could provide fewer viable connections with regional services 

at both ends, making London a less attractive place in which to do business. 

In any event, daytime capacity at all of London's airports was close to full, 

and it would be impracticable to re-schedule flights out of the night period.  

108.  The Government asserted that before 1993 detailed reviews were 

conducted into a number of aspects of the night restrictions regime. Thus, in 

July 1990 the Department of Transport commenced an internal review into 

the restrictions then applying and, in January, October and November 1993, 

and also in March and June 1995, published Consultation Papers to seek the 

views of the public and the industries concerned on the need for and effects 

of night flights and on various proposed modifications to the regime.  

The respondents from the airline industry stressed the economic 

importance of night flights, as set out above. They provided information 

showing that, in 1993, a typical daily night flight would generate an annual 

revenue of between GBP 70 and 175 million and an annual profit of up to 

GBP 15 million. The loss of this revenue and profit would impact severely 

on the ability of airlines to operate and the cost of air travel by day and 

night. The Government submitted that the basic components of the 

economic justification for night flights have never been substantially 

challenged, either by other respondents to the Consultation Papers or since. 

Despite accepting the force of the economic justification, the authorities did 

not go as far as they were invited to by the industry; for example, they did 

not grant the repeated requests for much larger night noise quotas or a night 

quota period ending at 5 a.m. Instead, they struck a genuine balance 

between the interests of the industry and of local residents. 
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109.  The Government stressed that they had also had available, in 

December 1992, the results of research commissioned in July 1990 into 

aircraft noise disturbance amongst people living near to Gatwick, Heathrow, 

Stansted and Manchester Airports (“the 1992 sleep study” – see 

paragraph 35 above). This study was, and remained, the most 

comprehensive of its type, and had been preceded by a number of other 

reports into aircraft noise and sleep disturbance, including detailed 

interviews with some 1,636 people living near the airports (“the social 

survey”). The purpose of all this research, culminating in the 1992 sleep 

study, was to provide information, on as reliable a scientific basis as 

possible, as to the effects of night-time aircraft noise on sleep. The sleep 

study showed that external noise levels below 80 dBA were very unlikely to 

cause any increase in the normal rate of disturbance of someone's sleep; that 

with external noise levels between 80 and 95 dBA the likelihood of an 

average person being awakened was about 1 in 75; and that the number of 

disturbances caused by aircraft noise was so small that it had a negligible 

effect on overall disturbance rates, although it was possible that the 2 to 3% 

of the population who were more sensitive to noise disturbance were twice 

as likely to be woken. According to the social survey, approximately 80% 

of those living in the Heathrow area had said that they were never or only 

sometimes woken up for any cause. Of those that were woken, 17% gave 

aircraft noise as the cause, 16% blamed a partner or a child and another 

28.5% gave a variety of different reasons. Approximately 35% of those 

living near Heathrow said that if woken, for any reason, they found it 

difficult to get back to sleep.  

110.  The Government submitted that the changes to the hours of 

restriction, the extension of the quota restrictions to place limits on many 

previously exempt types of aircraft and the restrictions on the scheduling for 

landing or taking off of the noisiest categories of aircraft over a longer night 

period made an exact comparison between the regimes before and after 

1993 impossible. 

They recognised that there had been an increase in the number of 

movements between 6 a.m. and 6.30 a.m. in winter, since this time slot had 

been subject to restriction before 1993 and now fell outside the quota 

period. However, the Government contended that, during the core quota 

period of 11.30 p.m. to 6 a.m., there had been an improvement in the noise 

environment because of the measures taken, notably the introduction of the 

quota count system, to encourage the use of quieter aircraft at night.  

(b)  The applicants 

111.  The applicants, who accepted the Chamber's judgment as one way 

of applying the Convention to the facts of the case, underlined that only a 

very small percentage of flights take place between 11.30 p.m. and 6 a.m., 

and that there are hardly any flights before 4 a.m. at all, with an average of 
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four aircraft landing between 4 a.m. and 4.59 a.m. in 2000, and eleven 

between 5 a.m. and 5.59 a.m.. They maintained that the disturbance caused 

by these flights was extensive because the applicants and large numbers of 

others were affected, and it is the nature of sleep disturbance that once 

people are awake even a few flights will keep them awake.  

112.  The applicants also pointed out that the night noise they are 

subjected to is frequently in excess of international standards: the World 

Health Organisation sets as a guideline value for avoiding sleep disturbance 

at night a single noise event level of 60 dBA Lmax; almost all the applicants 

have suffered night noise events in excess of 80 dBA Lmax, and in one case 

as high as 90 dBA Lmax. Because of the logarithmic nature of the decibel 

scale, noise energy at 80 dBA Lmax is one hundred times the noise energy 

at 60 dBA Lmax, and in terms of subjective loudness is four times as loud. 

113.  The applicants contended that the 1993 Scheme was bound to, and 

did, result in an increase in night flights and deterioration in the night noise 

climate, regardless of whether the position was measured by reference to the 

official night period from 11 p.m. to 7 a.m. or the night quota period from 

11.30 a.m. to 6 a.m.. 

114.  The applicants pointed to the absence of any research into sleep 

prevention before the 1993 Scheme, and added that post-1993 studies and 

proposals did not amount to an assessment of the effect of night noise on 

sleep prevention. They further noted the absence of any government-

commissioned research into the economic benefits claimed for night flights, 

seeing this omission as particularly serious given that many of the world's 

leading business centres (for example, Berlin, Zürich, Munich, Hamburg 

and Tokyo) have full night-time passenger curfews of between seven and 

eight hours. 

3.  The third parties 

115.  British Airways, whose submissions were supported by the British 

Air Transport Association (BATA) and the International Air Transport 

Association (IATA), submitted that night flights at Heathrow play a vital 

role in the United Kingdom's transport infrastructure, and contribute 

significantly to the productivity of the United Kingdom economy and the 

living standards of United Kingdom citizens. They contended that a ban on, 

or reduction in, night flights would cause major and disproportionate 

damage to British Airways' business, and would reduce consumer choice. 

The loss of night flights would cause significant damage to the United 

Kingdom economy. 

4.  The Court's assessment 

116.  The case concerns the way in which the applicants were affected by 

the implementation in 1993 of the new scheme for regulating night flights at 
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Heathrow. The 1993 Scheme was latest in the series of restrictions on night 

flights which began at Heathrow in 1962 and replaced the previous five-

year 1988 Scheme. Its aims included, according to the 1993 Consultation 

Paper (see paragraph 36 above), both protection of local communities from 

excessive night noise, and taking account of the wider economic 

implications. The undertaking given by the government in 1988 “not to 

allow a worsening of noise at night, and ideally to improve it” was 

maintained (see paragraphs 41 and 43 above). Specifically, the scheme 

replaced the earlier system of movement limitations with a regime which 

gave aircraft operators a choice, through the quota count, as to whether to 

fly fewer noisier aircraft, or more less noisy types (for details, see 

paragraphs 44-46 above). Although modified in some respects following 

various judicial review proceedings (see paragraphs 47-50 and 80-83 above) 

and as a result of further studies and consultations (see paragraphs 51-69 

above), the quota count system introduced in 1993 has remained in place to 

the present day, the authorities continuing to monitor the situation with a 

view to possible improvements (see paragraphs 70-75 above).  

117.  The 1993 Scheme accepted the conclusions of the 1992 sleep study 

(see paragraph 35 above) that for the large majority of people living near 

airports there was no risk of substantial sleep disturbance due to aircraft 

noise and that only a small percentage of individuals (some 2 to 3%) were 

more sensitive than others. On this basis, disturbances caused by aircraft 

noise were regarded as negligible in relation to overall normal disturbance 

rates (see paragraph 40 above). The 1992 sleep study continued to be relied 

upon by the government in their 1998/99 review of the regulations for night 

flights, when it was acknowledged that further research was necessary, in 

particular as regards sleep prevention, and a number of further studies on 

the subject were commissioned (see paragraphs 58-59 and 73 above).  

118.  The Court has no doubt that the implementation of the 1993 

Scheme was susceptible of adversely affecting the quality of the applicants' 

private life and the scope for their enjoying the amenities of their respective 

homes, and thus their rights protected by Article 8 of the Convention. Each 

of the applicants has described the way in which he or she was affected by 

the changes brought about by the 1993 Scheme at the relevant time (see 

paragraphs 11-26 above), and the Court sees no reason to doubt the sincerity 

of their submissions in this respect. It is true that the applicants have not 

submitted any evidence in support of the degree of discomfort suffered, in 

particular they have not disproved the Government's indications as to the 

“objective” daytime noise contour measured at each applicant's home 

(ibid.). However, as the Government themselves admit, and as is evident 

from the 1992 sleep study on which they rely, sensitivity to noise includes a 

subjective element, a small minority of people being more likely than others 

to be woken or otherwise disturbed in their sleep by aircraft noise at night. 

The discomfort caused to the individuals concerned will therefore depend 
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not only on the geographical location of their respective homes in relation to 

the various flight paths, but also on their individual disposition to be 

disturbed by noise. In the present case the degree of disturbance may vary 

somewhat from one applicant to the other, but the Court cannot follow the 

Government when they seem to suggest that the applicants were not, or not 

considerably, affected by the scheme at issue.  

119.  It is clear that in the present case the noise disturbances complained 

of were not caused by the State or by State organs, but that they emanated 

from the activities of private operators. It may be argued that the changes 

brought about by the 1993 Scheme are to be seen as a direct interference by 

the State with the Article 8 rights of the persons concerned. On the other 

hand, the State's responsibility in environmental cases may also arise from a 

failure to regulate private industry in a manner securing proper respect for 

the rights enshrined in Article 8 of the Convention. As noted above (see 

paragraph 98), broadly similar principles apply whether a case is analysed in 

terms of a positive duty on the State or in terms of an interference by a 

public authority with Article 8 rights to be justified in accordance with 

paragraph 2 of this provision. The Court is not therefore required to decide 

whether the present case falls into the one category or the other. The 

question is whether, in the implementation of the 1993 policy on night 

flights at Heathrow Airport, a fair balance was struck between the 

competing interests of the individuals affected by the night noise and the 

community as a whole. 

120.  The Court notes at the outset that in previous cases in which 

environmental questions gave rise to violations of the Convention, the 

violation was predicated on a failure by the national authorities to comply 

with some aspect of the domestic regime. Thus, in López Ostra, the waste-

treatment plant at issue was illegal in that it operated without the necessary 

licence, and was eventually closed down (López Ostra, cited above, 

pp. 46-47, §§ 16-22). In Guerra and Others, the violation was also founded 

on an irregular position at the domestic level, as the applicants had been 

unable to obtain information that the State was under a statutory obligation 

to provide (Guerra and Others, cited above, p. 219, §§ 25-27). 

This element of domestic irregularity is wholly absent in the present 

case. The policy on night flights which was set up in 1993 was challenged 

by the local authorities, and was found, after a certain amount of 

amendment, to be compatible with domestic law. The applicants do not 

suggest that the policy (as amended) was in any way unlawful at a domestic 

level, and indeed they have not exhausted domestic remedies in respect of 

any such claim. Further, they do not claim that any of the night flights 

which disturbed their sleep violated the relevant regulations, and again any 

such claim could have been pursued in the domestic courts under 

section 76(1) of the Civil Aviation Act 1982. 
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121.  In order to justify the night flight scheme in the form in which it 

has operated since 1993, the Government refer not only to the economic 

interests of the operators of airlines and other enterprises as well as their 

clients, but also, and above all, to the economic interests of the country as a 

whole. In their submission these considerations make it necessary to 

impinge, at least to a certain extent, on the Article 8 rights of the persons 

affected by the scheme. The Court observes that according to the second 

paragraph of Article 8 restrictions are permitted, inter alia, in the interests 

of the economic well-being of the country and for the protection of the 

rights and freedoms of others. It is therefore legitimate for the State to have 

taken the above economic interests into consideration in the shaping of its 

policy. 

122.  The Court must consider whether the State can be said to have 

struck a fair balance between those interests and the conflicting interests of 

the persons affected by noise disturbances, including the applicants. 

Environmental protection should be taken into consideration by States in 

acting within their margin of appreciation and by the Court in its review of 

that margin, but it would not be appropriate for the Court to adopt a special 

approach in this respect by reference to a special status of environmental 

human rights. In this context the Court must revert to the question of the 

scope of the margin of appreciation available to the State when taking 

policy decisions of the kind at issue (see paragraph 103 above). 

123.  The Court notes that the introduction of the 1993 Scheme for night 

flights was a general measure not specifically addressed to the applicants in 

this case, although it had obvious consequences for them and other persons 

in a similar situation. However, the sleep disturbances relied on by the 

applicants did not intrude into an aspect of private life in a manner 

comparable to that of the criminal measures considered in Dudgeon to call 

for an especially narrow scope for the State's margin of appreciation (see 

Dudgeon, cited above, p. 21, § 52, and paragraph 102 above). Rather, the 

normal rule applicable to general policy decisions (see paragraph 97 above) 

would seem to be pertinent here, the more so as this rule can be invoked 

even in relation to individually addressed measures taken in the framework 

of a general policy, such as in Buckley, cited above (see paragraph 101). 

Whilst the State is required to give due consideration to the particular 

interests, the respect for which it is obliged to secure by virtue of Article 8, 

it must in principle be left a choice between different ways and means of 

meeting this obligation. The Court's supervisory function being of a 

subsidiary nature, it is limited to reviewing whether or not the particular 

solution adopted can be regarded as striking a fair balance. 

124.  In the present case the Court first notes the difficulties in 

establishing whether the 1993 Scheme actually led to a deterioration of the 

night noise climate. The applicants contend that it did; the Government 

disagree. Statements in the 1998 Consultation Paper suggest that, generally, 
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the noise climate around Heathrow may have improved during the night 

quota period, but probably deteriorated over the full night period (see 

paragraph 61 above). The Court is not able to make any firm findings on 

this point. It notes the dispute between the parties as to whether aircraft 

movements or quota counts should be employed as the appropriate yardstick 

for measuring night noise. However, it finds no indication that the 

authorities' decision to introduce a regime based on the quota count system 

was as such incompatible with Article 8. 

125.  Whether in the implementation of that regime the right balance has 

been struck in substance between the Article 8 rights affected by the regime 

and other conflicting community interests depends on the relative weight 

given to each of them. The Court accepts that in this context the authorities 

were entitled, having regard to the general nature of the measures taken, to 

rely on statistical data based on average perception of noise disturbance. It 

notes the conclusion of the 1993 Consultation Paper that due to their small 

number sleep disturbances caused by aircraft noise could be treated as 

negligible in comparison to overall normal disturbance rates (see 

paragraph 40 above). However, this does not mean that the concerns of the 

people affected were totally disregarded. The very purpose of maintaining a 

scheme of night flight restrictions was to keep noise disturbance at an 

acceptable level for the local population living in the area near the airport. 

Moreover, there was a realisation that in view of changing conditions 

(increase of air transport, technological advances in noise prevention, 

development of social attitudes, etc.) the relevant measures had to be kept 

under constant review.  

126.  As to the economic interests which conflict with the desirability of 

limiting or halting night flights in pursuance of the above aims, the Court 

considers it reasonable to assume that those flights contribute at least to a 

certain extent to the general economy. The Government have produced to 

the Court reports on the results of a series of inquiries on the economic 

value of night flights, carried out both before and after the 1993 Scheme. 

Even though there are no specific indications about the economic cost of 

eliminating specific night flights, it is possible to infer from those studies 

that there is a link between flight connections in general and night flights. In 

particular, the Government claim that some flights from Far-East 

destinations to London could arrive only by departing very late at night, 

giving rise to serious passenger discomfort and a consequent loss of 

competitiveness. One can readily accept that there is an economic interest in 

maintaining a full service to London from distant airports, and it is difficult, 

if not impossible, to draw a clear line between the interests of the aviation 

industry and the economic interests of the country as a whole. However, 

airlines are not permitted to operate at will, as substantial limitations are put 

on their freedom to operate, including the night restrictions which apply at 

Heathrow. The Court would note here that the 1993 Scheme which was 
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eventually put in place was stricter than that envisaged in the 1993 

Consultation Paper, as even the quietest aircraft were included in the quota 

count system. The Government have in addition resisted calls for a shorter 

night quota period, or for the lifting of night restrictions. The Court also 

notes subsequent modifications to the system involving further limitations 

for the operators, including, inter alia, the addition of an overall maximum 

number of permitted aircraft movements (see paragraph 50 above) and 

reduction of the available quota count points (see paragraph 66 above). 

127.  A further relevant factor in assessing whether the right balance has 

been struck is the availability of measures to mitigate the effects of aircraft 

noise generally, including night noise. A number of measures are referred to 

above (see paragraph 74). The Court also notes that the applicants do not 

contest the substance of the Government's claim that house prices in the 

areas in which they live have not been adversely affected by the night noise. 

The Court considers it reasonable, in determining the impact of a general 

policy on individuals in a particular area, to take into account the 

individuals' ability to leave the area. Where a limited number of people in 

an area (2 to 3% of the affected population, according to the 1992 sleep 

study) are particularly affected by a general measure, the fact that they can, 

if they choose, move elsewhere without financial loss must be significant to 

the overall reasonableness of the general measure. 

128.  On the procedural aspect of the case, the Court notes that a 

governmental decision-making process concerning complex issues of 

environmental and economic policy such as in the present case must 

necessarily involve appropriate investigations and studies in order to allow 

them to strike a fair balance between the various conflicting interests at 

stake. However, this does not mean that decisions can only be taken if 

comprehensive and measurable data are available in relation to each and 

every aspect of the matter to be decided. In this respect it is relevant that the 

authorities have consistently monitored the situation, and that the 1993 

Scheme was the latest in a series of restrictions on night flights which 

stretched back to 1962. The position concerning research into sleep 

disturbance and night flights is far from static, and it was the government's 

policy to announce restrictions on night flights for a maximum of five years 

at a time, each new scheme taking into account the research and other 

developments of the previous period. The 1993 Scheme had thus been 

preceded by a series of investigations and studies carried out over a long 

period of time. The particular new measures introduced by that scheme were 

announced to the public by way of a Consultation Paper which referred to 

the results of a study carried out for the Department of Transport, and which 

included a study of aircraft noise and sleep disturbance. It stated that the 

quota was to be set so as not to allow a worsening of noise at night, and 

ideally to improve the situation. This paper was published in January 1993 

and sent to bodies representing the aviation industry and people living near 
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airports. The applicants and persons in a similar situation thus had access to 

the Consultation Paper, and it would have been open to them to make any 

representations they felt appropriate. Had any representations not been taken 

into account, they could have challenged subsequent decisions, or the 

scheme itself, in the courts. Moreover, the applicants are, or have been, 

members of HACAN (see paragraph 1 above), and were thus particularly 

well-placed to make representations. 

129.  In these circumstances the Court does not find that, in substance, 

the authorities overstepped their margin of appreciation by failing to strike a 

fair balance between the right of the individuals affected by those 

regulations to respect for their private life and home and the conflicting 

interests of others and of the community as a whole, nor does it find that 

there have been fundamental procedural flaws in the preparation of the 1993 

regulations on limitations for night flights. 

130.  There has accordingly been no violation of Article 8 of the 

Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

131.  The applicants contended that judicial review was not an effective 

remedy in relation to their rights under Article 8 of the Convention, in 

breach of Article 13. 

Article 13 provides: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity.” 

132.  The Government disputed the applicants' contention that there had 

been a violation of Article 13. 

A.  The Chamber's judgment 

133.  In its judgment of 2 October 2001, the Chamber held that the scope 

of review by the domestic courts did not allow consideration of whether the 

increase in night flights under the 1993 Scheme represented a justifiable 

limitation on the Article 8 rights of those who live in the vicinity of 

Heathrow Airport (see paragraphs 115 and 116 above). 

B.  The parties' submissions 

1.  The Government 

134.  In their letter requesting that the case be referred to the Grand 

Chamber, the Government made no reference to Article 13 of the 
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Convention. In subsequent communications they referred back to the 

pleadings before the Commission and the Chamber, summarised at 

paragraphs 112 and 113 of the Chamber's judgment, in which they 

contended that Article 13 was not applicable or, in the alternative, that the 

scope of judicial review was sufficient to satisfy the requirements of that 

provision. At the hearing of 13 November 2002 the Government underlined 

that the present case concerned positive rather than negative obligations, 

and pointed to similarities between the judicial review proceedings in the 

United Kingdom and the Convention approach. 

2.  The applicants 

135.  The applicants contended, as they had before the Chamber, that 

they had no private-law rights in relation to excessive night noise, as a 

consequence of the statutory exclusion of liability in section 76 of the Civil 

Aviation Act 1982. They submitted that the limits inherent in an application 

for judicial review meant that it was not an effective remedy. They added 

that in R. (Daly) v. Secretary of State for the Home Department ([2001] 2 

Appeal Cases 532), the House of Lords had confirmed the inadequacy of the 

approach in R. v. Minister of Defence, ex parte Smith ([1996] Queen's 

Bench Reports 517). 

C.  The third parties 

136.  The third parties did not comment on the Article 13 issues. 

D.  The Court's assessment 

137.  As the Chamber observed, Article 13 has been consistently 

interpreted by the Court as requiring a remedy in domestic law only in 

respect of grievances which can be regarded as “arguable” in terms of the 

Convention (see, for example, Boyle and Rice v. the United Kingdom, 

judgment of 27 April 1988, Series A no. 131, pp. 23-24, § 54). In the 

present case, it has not found a violation of Article 8, but the Court 

considers that confronted with a finding by the Chamber that the Article 8 

issues were admissible and indeed that there was a violation of that 

provision, it must accept that the claim under Article 8 was arguable. The 

complaint under Article 13 must therefore be considered. 

138.  The Court would first reiterate that Article 13 does not go so far as 

to guarantee a remedy allowing a Contracting State's laws to be challenged 

before a national authority on the ground of being contrary to the 

Convention (see Costello-Roberts v. the United Kingdom, judgment of 

25 March 1993, Series A no. 247-C, p. 62, § 40). Similarly, it does not 

allow a challenge to a general policy as such. Where an applicant has an 
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arguable claim to a violation of a Convention right, however, the domestic 

regime must afford an effective remedy (ibid., p. 62, § 39). 

139.  As the Chamber found, section 76 of the 1982 Act prevents actions 

in nuisance in respect of excessive noise caused by aircraft at night. The 

applicants complain about the flights which were permitted by the 1993 

Scheme, and which were in accordance with the relevant regulations. No 

action therefore lay in trespass or nuisance in respect of lawful night flights. 

140.  The question which the Court must address is whether the applicants 

had a remedy at national level to “enforce the substance of the Convention 

rights ... in whatever form they may happen to be secured in the domestic 

legal order” (see Vilvarajah and Others v. the United Kingdom, judgment of 

30 October 1991, Series A no. 215, pp. 38-40, §§ 117-27). The scope of the 

domestic review in Vilvarajah, which concerned immigration, was relatively 

broad because of the importance domestic law attached to the matter of 

physical integrity. It was on this basis that judicial review was held to comply 

with the requirements of Article 13. In contrast, in Smith and Grady v. the 

United Kingdom (nos. 33985/96 and 33986/96, §§ 135-39, ECHR 1999-VI), 

the Court concluded that judicial review was not an effective remedy on the 

ground that the domestic courts defined policy issues so broadly that it was 

not possible for the applicants to make their Convention points regarding their 

rights under Article 8 in the domestic courts.  

141.  The Court observes that judicial review proceedings were capable 

of establishing that the 1993 Scheme was unlawful because the gap between 

government policy and practice was too wide (see R. v. Secretary of State 

for Transport, ex parte Richmond LBC (no. 2) [1995] Environmental Law 

Reports 390). However, it is clear, as noted by the Chamber, that the scope 

of review by the domestic courts was limited to the classic English public-

law concepts, such as irrationality, unlawfulness and patent 

unreasonableness, and did not at the time (that is, prior to the entry into 

force of the Human Rights Act 1998) allow consideration of whether the 

claimed increase in night flights under the 1993 Scheme represented a 

justifiable limitation on the right to respect for the private and family lives 

or the homes of those who live in the vicinity of Heathrow Airport.  

142.  In these circumstances, the Court considers that the scope of review 

by the domestic courts in the present case was not sufficient to comply with 

Article 13. 

There has therefore been a violation of Article 13 of the Convention. 
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III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

143.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

144.  The applicants, referring to the Chamber's judgment, considered 

that a modest award should be made in relation to non-pecuniary damage. 

145.  The Government took the view that a finding of a violation would 

constitute in itself sufficient just satisfaction in respect of a violation of 

either Article 8 or Article 13. 

146.  The Chamber awarded the applicants the sum of 4,000 pounds 

sterling (GBP) each for non-pecuniary damage in respect of the violations it 

found of Articles 8 and 13. 

147.  The Court has found a violation of the procedural right to an 

effective domestic remedy under Article 13 of the Convention in respect of 

the applicants' complaints under Article 8, but no violation of the 

substantive right to respect for private life, family life, home and 

correspondence under Article 8 itself. 

148.  The Court notes that in Camenzind v. Switzerland (judgment of 

16 December 1997, Reports 1997-VIII, pp. 2897-98, § 57) the Court found 

a violation of Article 13 in relation to the applicant's claim under Article 8, 

but no substantive violation of the Convention. In that case the Court 

considered that the judgment constituted in itself sufficient just satisfaction 

for the alleged non-pecuniary damage. 

Furthermore, in the present case, the violation of Article 13 derived, not 

from the applicants' lack of any access to the British courts to challenge the 

impact on them of the State's policy on night flights at Heathrow Airport, 

but rather from the overly narrow scope of judicial review at the time, which 

meant that the remedy available under British law was not an “effective” 

one enabling them to ventilate fully the substance of their complaint under 

Article 8 of the Convention (see paragraphs 140-42 above). 

This being so, the Court considers that, having regard to the nature of the 

violation found, the finding of a violation constitutes in itself sufficient just 

satisfaction in respect of any non-pecuniary damage. 

B.  Costs and expenses 

149.  The applicants claimed a total of GBP 153,867.56 plus 

GBP 24,929.55 value-added tax (VAT) in respect of the costs before the 
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Chamber, and an additional GBP 154,941.48 plus GBP 23,976.82 VAT 

(totalling GBP 178,918.30) before the Grand Chamber. 

150.  The Government made a number of comments on the costs and 

expenses before the Grand Chamber. They challenged the rates charged by 

the solicitors involved, and considered that the time billed by the solicitors 

was excessive. They also considered that the fees charged by counsel and 

the applicants' experts were excessive. Overall, they suggested 

GBP 109,000 as an appropriate figure for the Grand Chamber costs and 

expenses. 

151.  The Chamber reduced the costs and expenses claimed by the 

applicants in the proceedings up to then from GBP 153,867.56 to 

GBP 70,000. 

152.  Costs and expenses will not be awarded under Article 41 unless it is 

established that they were actually and necessarily incurred and are also 

reasonable as to quantum (see The Sunday Times v. the United Kingdom 

(no. 1) (Article 50), judgment of 6 November 1980, Series A no. 38, p. 13, 

§ 23). Furthermore, legal costs are only recoverable in so far as they relate 

to the violation found (see Beyeler v. Italy (just satisfaction) [GC], 

no. 33202/96, § 27, 28 May 2002). 

153.  The Court notes that whilst the Chamber found a violation of both 

Articles 8 and 13 of the Convention, the Grand Chamber has found solely a 

violation of Article 13 in relation to the applicants' claim under Article 8. 

Whilst this difference between the findings should be reflected in the award 

of costs, the Grand Chamber should not lose sight of the fact that Article 13 

cannot stand alone. Without an “arguable claim” in respect of the 

substantive issues, the Court would have been unable to consider Article 13 

(see, for example, Boyle and Rice, cited above, pp. 23-24, §§ 52 and 54). 

The award of costs should therefore reflect the work undertaken by the 

applicants' representatives on the Article 8 issues to a certain extent, even if 

not to the same extent as if a violation of Article 8 had also been found. 

154.  The Court awards the applicants the sum of 50,000 euros, including 

VAT, in respect of costs and expenses. 

C.  Default interest 

155.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 
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FOR THESE REASONS, THE COURT  

1.  Holds by twelve votes to five that there has been no violation of Article 8 

of the Convention; 

 

2.  Holds by sixteen votes to one that there has been a violation of Article 13 

of the Convention; 

 

3.  Holds by fifteen votes to two that the finding of a violation of Article 13 

of the Convention constitutes in itself sufficient just satisfaction for any 

damage sustained by the applicants; 

 

4.  Holds unanimously 

(a)  that the respondent State is to pay the applicants, within three 

months, EUR 50,000 (fifty thousand euros) in respect of costs and 

expenses, to be converted into pounds sterling at the rate applicable on 

the date of settlement, including any tax that may be chargeable; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

5.  Dismisses by thirteen votes to four the remainder of the applicants' claim 

for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 

Human Rights Building, Strasbourg, on 8 July 2003. 

  Luzius WILDHABER 

  President 

 Paul MAHONEY 

 Registrar 
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In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 

the Rules of Court, the following dissenting opinions are annexed to this 

judgment: 

(a)  joint dissenting opinion of Mr Costa, Mr Ress, Mr Türmen, 

Mr Zupančič and Mrs Steiner; 

(b)  dissenting opinion of Sir Brian Kerr. 

L.W. 

P.J.M. 
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JOINT DISSENTING OPINION OF JUDGES COSTA, RESS, 

TÜRMEN, ZUPANČIČ AND STEINER 

I.  Introduction 

 

We regret that we cannot adhere to the majority's view that there has 

been no violation of Article 8 of the European Convention on Human 

Rights in this case. We have reached our joint dissenting standpoint 

primarily from our reading of the current stage of development of the 

pertinent case-law. In addition, the close connection between human rights 

protection and the urgent need for a decontamination of the environment 

leads us to perceive health as the most basic human need and as pre-

eminent. After all, as in this case, what do human rights pertaining to the 

privacy of the home mean if, day and night, constantly or intermittently, it 

reverberates with the roar of aircraft engines? 

1.  It is true that the original text of the Convention does not yet disclose 

an awareness of the need for the protection of environmental human rights
2
. 

In the 1950s, the universal need for environmental protection was not yet 

apparent. Historically, however, environmental considerations are by no 

means unknown to our unbroken and common legal tradition
3
 whilst, thirty-

one years ago, the Declaration of the United Nations Conference on the 

Human Environment stated as its first principle: 

“... Man has the fundamental right to freedom, equality and adequate conditions of 

life, in an environment of quality that permits a life of dignity and well-being ...”
4

                                                 
2
 .  The idiom “environmental protection” appears in fifty-seven of our cases. The 

phrase “environmental human rights” appears for the first time in the majority judgment. 
3
 .  For example, the extraordinarily sensitive doctrine concerning environmental 

nuisances goes back to Roman law. Roman law classified these nuisances as immissiones in 

alienum. Dig.8.5.8.5 Ulpianus 17 ad ed.; see 

http://www.thelatinlibrary.com/justinian/digest8.shtml 
4
 .  Declaration of the United Nations Conference on the Human Environment, 1972; see 

http://www.unep.org/Documents/Default.asp?DocumentID=97&ArticleID=1503. It is 

interesting that from the very beginning environmental protection has been linked to 

personal well-being (health). See note 3, p. 45. 
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The European Union's Charter of Fundamental Rights (even though it 

does not at present have binding legal force) provides an interesting 

illustration of the point. Article 37 of the Charter provides: 

“A high level of environmental protection and the improvement of the quality of the 

environment must be integrated into the policies of the Union and ensured in 

accordance with the principle of sustainable development.” 

These recommendations show clearly that the member States of the 

European Union want a high level of protection and better protection, and 

expect the Union to develop policies aimed at those objectives. On a 

broader plane the Kyoto Protocol makes it patent that the question of 

environmental pollution is a supra-national one, as it knows no respect for 

the boundaries of national sovereignty
5
. This makes it an issue par 

excellence for international law – and a fortiori for international jurisdiction. 

In the meanwhile, many supreme and constitutional courts have invoked 

constitutional vindication of various aspects of environmental protection – 

on these precise grounds
6
. We believe that this concern for environmental 

protection shares common ground with the general concern for human 

rights. 

 

II.  Development of the case-law 

 

2.  As the Court has often underlined: “The Convention is a living 

instrument, to be interpreted in the light of present-day conditions” (see, 

among many other authorities, Airey v. Ireland, judgment of 9 October 

1979, Series A no. 32, pp. 14-16, § 26, and Loizidou v. Turkey (preliminary 

objections), judgment of 23 March 1995, Series A no. 310, pp. 26-27, § 71). 

This “evolutive” interpretation by the Commission and the Court of various 

Convention requirements has generally been “progressive”, in the sense that 

they have gradually extended and raised the level of protection afforded to 

the rights and freedoms guaranteed by the Convention to develop the 

“European public order”. In the field of environmental human rights, which 

was practically unknown in 1950, the Commission and the Court have 

increasingly taken the view that Article 8 embraces the right to a healthy 

environment, and therefore to protection against pollution and nuisances 

caused by harmful chemicals, offensive smells, agents which precipitate 

respiratory ailments, noise and so on. 

                                                 
5
 .  Kyoto Protocol to the United Nations Framework Convention on Climate 

Change, see “the Convention and Kyoto Protocol” at 

http://unfccc.int/resource/convkp.html. 
6
 .  See, for example, Compendium of summaries of judicial decisions in 

environment related cases (SACEP/UNEP/NORAD Publication Series on Environmental 

Law and Policy no. 3), Compendium of summaries at http://www.unescap.org/drpad/ 

vc/document/compendium/index.htm; EPA search results at http://oaspub.epa.gov/webi/ 

meta_first_new2.try_these_first. 
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3.  In previous cases concerning protection against aircraft noise the 

Commission did not hesitate to rule that Article 8 was applicable and 

declared complaints of a violation of that provision admissible – in 

Arrondelle and Baggs, for example. In Arrondelle v. the United Kingdom 

(no. 7889/77, Commission decision of 15 July 1980, Decisions and Reports 

(DR) 19, p. 186) the applicant's house was just over one and a half 

kilometres from the end of the runway at Gatwick Airport. In Baggs v. the 

United Kingdom (no. 9310/81, Commission decision of 16 October 1985, 

DR 44, p. 13) the applicant's property was 400 metres away from the south 

runway of Heathrow Airport. These two applications, which were declared 

admissible, ended with friendly settlements. While that does not mean that 

there was a violation of the Convention, it does show that the respondent 

Government accepted at that time that there was a real problem. And it was 

for purely technical reasons that the Court itself, in Powell and Rayner v. 

the United Kingdom (judgment of 21 February 1990, Series A no. 172), 

which also concerned flights in and out of Heathrow, refused to look into 

the Article 8 issue. 

4.  The Court has given clear confirmation that Article 8 of the 

Convention guarantees the right to a healthy environment: it found 

violations of Article 8, on both occasions unanimously, in López Ostra 

v. Spain (judgment of 9 December 1994, Series A no. 303-C) and Guerra 

and Others v. Italy (judgment of 19 February 1998, Reports of Judgments 

and Decisions 1998-I). The first of those cases concerned nuisances (smells, 

noise and fumes) caused by a waste-water treatment plant close to the 

applicant's home which had affected her daughter's health. The other 

concerned harmful emissions from a chemical works which presented 

serious risks to the applicants, who lived in a nearby municipality. 

5.  The Grand Chamber's judgment in the present case, in so far as it 

concludes, contrary to the Chamber's judgment of 2 October 2001, that there 

was no violation of Article 8, seems to us to deviate from the above 

developments in the case-law and even to take a step backwards. It gives 

precedence to economic considerations over basic health conditions in 

qualifying the applicants' “sensitivity to noise” as that of a small minority of 

people (see paragraph 118 of the judgment). The trend of playing down 

such sensitivity – and more specifically concerns about noise and disturbed 

sleep – runs counter to the growing concern over environmental issues all 

over Europe and the world. A simple comparison of the above-mentioned 

cases (Arrondelle, Baggs and Powell and Rayner) with the present judgment 

seems to show that the Court is turning against the current. 

 

III.  The positive obligation of the State 

 

6.  The Convention protects the individual against direct abuses of power 

by the State authorities. Typically, the environmental aspect of the 
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individual's human rights is not threatened by direct government action. 

Indirectly, however, the question is often whether the State has taken the 

necessary measures to protect health and privacy. Even assuming it has, 

direct State action may take the form of permitting, as here, the operation of 

an airport under certain conditions. The extent of permissible direct State 

interference and of the State's positive obligations is not easy to determine 

in such situations, but these difficulties should not undermine the overall 

protection which the States have to ensure under Article 8. 

7.  Thus, under domestic law, the regulatory power of the State is 

involved in protecting the individual against the macroeconomic and 

commercial interests that cause pollution. The misleading variation in this 

indirect juxtaposition of the individual and the State therefore derives from 

the fact that the State is under an obligation to act and omits to do so (or 

does so in violation of the principle of proportionality). In this respect, we 

have come a long way from the situation considered by this Court in Powell 

and Rayner (cited above, pp. 9-10, § 15), in which the Noise Abatement Act 

specifically exempted aircraft noise from its protection. The issue in the 

context of domestic law is, therefore, whether the State has done anything or 

enough. 

8.  At least since Powell and Rayner (p. 18, § 41), the key issue has been 

the positive obligation of the State. 

9.  The majority tries to distinguish the present case from Dudgeon v. the 

United Kingdom (judgment of 22 October 1981, Series A no. 45), which 

dealt with the sexual intimacy aspect of the applicant's private life. In 

Dudgeon (p. 21, § 52) it is said: “The present case concerns a most intimate 

aspect of private life. Accordingly, there must exist particularly serious 

reasons before interferences on the part of the public authorities can be 

legitimate for the purposes of paragraph 2 of Article 8.” The majority 

judgment differentiates this case from Dudgeon by saying: “the sleep 

disturbances relied on by the applicants did not intrude into an aspect of 

private life in a manner comparable to that of the criminal measures 

considered in Dudgeon to call for an especially narrow scope for the State's 

margin of appreciation” (see paragraph 123 of the judgment). 

10.  It is logical that there be an inverse relationship between the 

importance of the right to privacy in question on the one hand and the 

permissible intensity of the State's interference on the other hand. It is also 

true that sexual intimacy epitomises the innermost concentric circle of 

private life where the individual should be left in peace unless he interferes 

with the rights of others. However, it is not logical to infer from this that the 

proportionality doctrine of inverse relationship between the importance of 

the right to privacy and the permissible interference should be limited to 

sexual intimacy. Other aspects of privacy, such as health, may be just as 

“intimate”, albeit much more vital. 
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11.  Privacy is a heterogeneous prerogative. The specific contours of 

privacy can be clearly distinguished and perceived only when it is being 

defended against different kinds of encroachments. Moreover, privacy is an 

aspect of the person's general well-being and not necessarily only an end in 

itself. The intensity of the State's permissible interference with the privacy 

of the individual and his or her family should therefore be seen as being in 

inverse relationship with the damage the interference is likely to cause to his 

or her mental and physical health. The point, in other words, is not that the 

sexual life of the couple whose home reverberates with the noise of aircraft 

engines may be seriously affected. The thrust of our argument is that “health 

as a state of complete physical, mental and social well-being” is, in the 

specific circumstances of this case, a precondition to any meaningful 

privacy, intimacy, etc., and cannot be unnaturally separated from it
7
. To 

maintain otherwise amounts to a wholly artificial severance of privacy and 

of general personal well-being. Of course, each case must be decided on its 

own merits and by taking into account the totality of its specific 

circumstances. In this case, however, it is clear that the circles of the 

protection of health and of the safeguarding of privacy do intersect and do 

overlap. 

12.  We do not agree with the majority's position taken in paragraph 123 

of the Grand Chamber judgment and especially not with the key language in 

fine where the majority considers: “Whilst the State is required to give due 

consideration to the particular interests the respect for which it is obliged to 

secure by virtue of Article 8, it must in principle be left a choice between 

different ways and means of meeting this obligation. The Court's 

supervisory function being of a subsidiary nature, it is limited to reviewing 

whether or not the particular solution adopted can be regarded as striking a 

fair balance.” When it comes to such intimate personal situations as the 

constant disturbance of sleep at night by aircraft noise there is a positive 

duty on the State to ensure as far as possible that ordinary people enjoy 

normal sleeping conditions. It has not been demonstrated that the applicants 

are capricious, and even if their “sensitivity to noise” and “disposition to be 

disturbed by noise” may be called “subjective”, the Court agreed that they 

were affected in their ability to sleep “considerably ... by the scheme at 

issue” (see paragraph 118 of the judgment). 

13.  It is significant in this respect that under Article 3 sleep deprivation 

may be considered as an element of inhuman and degrading treatment or 

even torture
8
. Already, in the inter-State case of Ireland v. the United 

                                                 
7
 .  WHO definition of health, see http://www.who.int/about/definition/en/. 

8
 .  In Selmouni v France, judgment of 28 July 1999, § 97, we decided to adhere to 

the definition of torture given in Article 1 of the United Nations Convention against 

Torture. It therefore makes sense to take into account that excessive noise may in fact 

amount to “severe pain or suffering, whether physical or mental”. See, for example, 

paragraph 257 referring to “sounding of loud music for prolonged periods, sleep 
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Kingdom (judgment of 18 January 1978, Series A no. 25, p. 41, § 96), the 

Court held, inter alia, that “... holding the detainees in a room where there 

was a continuous loud and hissing noise ...” constituted a practice of 

inhuman and degrading treatment
9
.
 

In the light of the subsequent 

development of our case-law in Selmouni v. France ([GC], no. 25803/94, 

§ 97, ECHR 1999-V), the same treatment would now most probably be 

considered as torture. The present case does not involve torture or inhuman 

and degrading treatment, and we do not suggest that the complaint could 

possibly be reclassified under Article 3 of the Convention. Nevertheless, we 

think that the problem of noise, when it seriously disturbs sleep, does 

interfere with the right to respect for private and, under specific 

circumstances, family life, as guaranteed by Article 8, and may therefore 

constitute a violation of said Article, depending in particular on its intensity 

and duration. 

14.  We also find it inconsistent that the judgment (in paragraph 126) 

should take into account “serious passenger discomfort” whereas it 

downgrades (see paragraph 118) the discomfort of all the residents, who are 

exposed to aircraft noise to a “subjective element [of] a small minority of 

people being more likely than others to be woken or otherwise disturbed in 

their sleep ...”. We do not find it persuasive to engage in the balancing 

exercise employing the proportionality doctrine in order to show that the 

abstract majority's interest outweighs the concrete “subjective element of a 

small minority of people”. According to the World Health Organisation 

(WHO) Guidelines
10

, measurable effects of noise on sleep start at noise 

levels of about 30 dBLA. These criteria are objective. They show that this 

susceptibility to noise is not “subjective” in the sense of being due to over-

sensitivity or capriciousness
11

. Indeed, one of the important functions of 

human rights protection is to protect “small minorities” whose “subjective 

element” makes them different from the majority. 

                                                                                                                            
deprivation for prolonged periods” in “Concluding observations of the Committee against 

Torture: Israel. 09.05.97. A/52/44, paras. 253-260. (Concluding Observations/Comments) 

at http://www.unhchr.ch/t 

bs/doc.nsf/9c663e9ef8a0d080c12565a9004db9f7/69b6685c93d9f25180256498005063da?O

penDocument. 
9
 .  Similar considerations played a role in Kalashnikov v. Russia, no. 47095/99, 

ECHR 2002-VI. 
10

 .  Guidelines for Community Noise – Chapter 4 at 

http://www.who.int/environmental _information/Noise/Commnoise4.htm; see also 

Environmental Protection Agency of Ireland at http://www.epa.ie/Noise/default.htm. 
11

 .  The guidelines are based on a combination of values of 30 dBLA and 45 dBLA 

maximum. To protect sensitive persons, a still lower guideline value would be preferred 

when the background level is low. In the case before the Court, however, almost all the 

applicants have suffered from night noise events in excess of 80 dBLA and in one case as 

high as 90 dBLA max. It is noteworthy that the judgment in its assessment did not take into 

account these international standards concerning the effects noise has on sleep, although 

the relevant data were available in the file. 
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15.  According to the Consultation Paper published by the government in 

November 1998, “any value attached to a marginal night flight had to be 

weighed against the environmental disadvantages. These could not be 

estimated in monetary terms, but it was possible, drawing on a 1992 sleep 

study, to estimate the numbers of people likely to be awakened”. The 1992 

sleep study was limited to sleep disturbances and did not even take into 

account the problems of those who had been unable to get to sleep in the 

first place. It is noteworthy that the government's claims in respect of the 

country's economic well-being are based on reports prepared by the aviation 

industry. The government did not make any serious attempt to assess the 

impact of aircraft noise on the applicants' sleep. When the 1993 Scheme was 

introduced, only very limited research existed on the nature of sleep 

disturbance and prevention. In this respect, we agree with the findings in the 

Chamber's judgment (paragraphs 103-06). Nor has the government really 

shown that it has explored all the alternatives, such as using more distant 

airports. 

16.  In principle, the general reference to the economic well-being of the 

country is not sufficient to justify the failure of the State to safeguard an 

applicant's rights under Article 8. In Berrehab v. Netherlands (judgment of 

21 June 1988, Series A no. 138), for example, the Court found that the 

actions of the authorities could not be justified by the alleged economic 

well-being of the Netherlands. In López Ostra (cited above), too, the Court 

held, after examining the Government's argument, that “... the State did not 

succeed in striking a fair balance between the interests of the town's 

economic well-being ...and the applicant's effective enjoyment of her right 

to respect for her home and her private and family life” (p. 56, § 58). 

17.  Although we might agree with the judgment when it states: “the 

Court must consider whether the State can be said to have struck a fair 

balance between those interests [namely, the economic interests of the 

country] and the conflicting interests of the persons affected by noise 

disturbances” (see paragraph 122 of the judgment), the fair balance between 

the rights of the applicants and the interests of the broader community must 

be maintained. The margin of appreciation of the State is narrowed because 

of the fundamental nature of the right to sleep, which may be outweighed 

only by the real, pressing (if not urgent) needs of the State. Incidentally, the 

Court's own subsidiary role, reflected in the use of the “margin of 

appreciation”, is itself becoming more and more marginal when it comes to 

such constellations as the relationship between the protection of the right to 

sleep as an aspect of privacy and health on the one hand and the very 

general economic interest on the other hand. 

18.  As stated above, reasons based on economic arguments referring to 

“the country as a whole” without any “specific indications of the economic 

cost of eliminating specific night flights” (see paragraph 126 of the 

judgment) are not sufficient. Moreover, it has not been demonstrated by the 
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respondent State how and to what extent the economic situation would in 

fact deteriorate if a more drastic scheme – aimed at limiting night flights, 

halving their number or even halting them – were implemented. 
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IV.  Realistic assessment under Article 41 

 

19.  Finally, and in view of the powers of the Court under Article 41 and 

the alleged importance of the macroeconomic interests at stake, 

indemnification of the “small minority” should be less of a problem rather 

than more. The applicants' rights could have been treated much more 

realistically than they were by the majority. In other words, the issue could 

have been circumscribed to the “small minority's” entitlement to just 

satisfaction for the real pecuniary and non-pecuniary damage incurred. 

Since we do not believe that the “subjective element” referred to in 

paragraph 118 of the judgment is simply a euphemism for “capricious 

hyper-sensitivity”, the applicants in our opinion ought to have been awarded 

just satisfaction. 
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DISSENTING OPINION OF JUDGE Sir Brian KERR 

In Christine Goodwin v. the United Kingdom ([GC], no. 28957/95, § 113, 

ECHR 2002-VI), the Grand Chamber held that “Article 13 cannot be 

interpreted as requiring a remedy against the state of domestic law, as 

otherwise the Court would be imposing on Contracting States a requirement 

to incorporate the Convention”. That ruling relates to the “state of domestic 

law”, and seems to me to go beyond the traditional view that Article 13 does 

not guarantee a remedy against “legislation” (as in, for example, James and 

Others v. the United Kingdom, judgment of 21 February 1986, Series A 

no. 98, p. 47, § 85). It corresponds closely to the ideas I expressed on 

Article 13 in my dissenting opinion to the Chamber's judgment of 2 October 

2001. 

I would here wish simply to record that it is my view, given the nature of 

the applicants' complaints, the state of domestic law at the time and the role 

of Article 13 in the Convention structure, that there has been no violation of 

Article 13 in this case. 
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2 TAŞKIN AND OTHERS v. TURKEY JUDGMENT 

In the case of Taşkın and Others v. Turkey, 

The European Court of Human Rights (Third Section), sitting as a 

Chamber composed of: 

 Mr G. RESS, President, 

 Mr I. CABRAL BARRETO, 

 Mr L. CAFLISCH, 

 Mr R. TÜRMEN, 

 Mr B. ZUPANČIČ, 

 Mrs H.S. GREVE, 

 Mr K. TRAJA, judges, 

and Mr V. BERGER, Section Registrar, 

Having deliberated in private on 3 June and 21 October 2004, 

Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 46117/99) against the 

Republic of Turkey lodged with the European Commission of Human 

Rights (“the Commission”) on 25 September 1998 under former Article 25 

of the Convention for the Protection of Human Rights and Fundamental 

Freedoms (“the Convention”) by ten Turkish nationals, Mr Sefa Taşkın, 

Mr Hasan Geniş, Mr Tahsin Sezer, Mr Ali Karacaoğlu, Mr Muhterem 

Doğrul, Mr İzzet Öçkan, Mr İbrahim Dağ, Mr Ali Duran, Mr Sezer Umaç 

and Mrs Günseli Karacaoğlu (“the applicants”). 

2.  By a letter of 27 April 2004, the Registry was informed of the death 

of Mr İzzet Öçkan on 13 January 2004. His wife, Mrs Ayşe Öçkan, declared 

her intention to pursue the application. 

3.  The applicants were represented by Mr M.N. Terzi, Mr S. Özay, 

Ms E.İ. Günay, Mr M. Özsüer, Mr Y. Özsüer, Mr E. Avşar, Mr N. Özkan, 

Mr İ. Arzuk, Mr A. Okyay, Mr U. Kalelioğlu, Mr O.K. Cengiz, 

Mr Ş. Şensoy, Mr İ. Toktamış, Mr A. Tansu, Mr O. Yıldırım and 

Mr A. Eren, of the İzmir Bar. The Turkish Government (“the Government”) 

were represented by their Agent, Mr M. Özmen. 

4.  The applicants alleged that the operating permits issued for a gold 

mine and the related decision-making process had violated Articles 2 and 8 

of the Convention. In addition, they claimed that they had been denied 

effective judicial protection, in breach of Article 6 § 1 and Article 13 of the 

Convention. 

5.  The application was allocated to the First Section of the Court 

(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 
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would consider the case (Article 27 § 1 of the Convention) was constituted 

as provided in Rule 26 § 1. 

6.  On 1 November 2001 the Court changed the composition of its 

Sections (Rule 25 § 1). This case was assigned to the newly composed 

Third Section (Rule 52 § 1). 

7.  By a decision of 29 January 2004, the Chamber declared the 

application partly admissible. 

8.  The applicant and the Government each filed observations on the 

merits (Rule 59 § 1). In addition, third-party comments were received from 

the Normandy Madencilik A.Ş. company, which had been given leave by 

the President to intervene in the written procedure (Article 36 § 2 of the 

Convention and Rule 44 § 2). The parties replied to those comments 

(Rule 44 § 5). 

9.  A hearing took place in public in the Human Rights Building, 

Strasbourg, on 3 June 2004 (Rule 59 § 3). 

 

There appeared before the Court: 

(a)  for the Government 

Mr M. ÖZMEN, Agent, 

Mr D. ORHON,   

Mr M. ÇOLAKOĞLU, Counsel, 

Ms B. ARI, 

Ms D. KİLİSLİOĞLU, 

Ms H.D. AKAL, 

Ms S. ŞAFAK, 

Ms J. KALAY, Advisers; 

(b)  for the applicants 

Mr M.N. TERZİ, 

Mr N. ÖZKAN, Counsel, 

Mr İ. ARZUK, 

Mr S. CENGİZ, 

Mr U. KALELİOĞLU, Advisers. 

 

The Court first watched visual presentations submitted by the parties and 

then heard addresses by Mr Terzi, Mr Özmen, Mr Orhon and Mr Özkan. 

10.  By letters of 3 September and 20 October 2004, the Government 

informed the Court of developments subsequent to the hearing (see 

paragraphs 77-81 below). In their letter of 3 September, they also invited the 

Court to adjourn its examination of the case pending the outcome of the 

proceedings before the Supreme Administrative Court (see paragraph 78 

below). On 30 September 2004 the Court rejected this request. 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

11.  The case concerns the granting of permits to operate a gold mine in 

Ovacık, in the district of Bergama (İzmir) The applicants live in Bergama 

and the surrounding villages. 

12.  Mr Sefa Taşkın, born in 1950, was formerly the mayor of Bergama. 

He now lives in Dikili, ten kilometres away from the Ovacık gold mine. 

Mr Tahsin Sezer, born in 1952, lives with his family in the village of 

Çamköy, which is 300 metres from the mine. He is a farmer and owns land 

in the surrounding area. 

Mr Ali Karacaoğlu, born in 1950, lives with his family in the village of 

Çamköy. He owns land adjacent to the mine, on which he grows tobacco 

and olive trees. 

Mrs Günseli Karacaoğlu, born in 1976, is the wife of the muhtar (elected 

local official) of the village of Çamköy. She is a livestock farmer. 

Mr Muhterem Doğrul, born in 1949, lives in Çamköy. He is a livestock 

farmer. He and his family own an olive grove adjacent to the mine. 

Mr İbrahim Dağ, born in 1951, lives in Çamköy. He is a livestock farmer 

and owns agricultural land near the mine, on some of which olive trees have 

been planted. 

Mr Ali Duran, born in 1976, lives with his family in Çamköy. He is a 

livestock farmer. 

Mr Sezer Umaç, born in 1978, used to live in the village of Süleymanlı, 

which is 900 metres from the mine. He asserts that he left the village 

recently on account of damage to the environment. 

Mrs Ayşe Öçkan is the widow of Mr İzzet Öçkan, who died on 

13 January 2004. She lives in the Bergama area and owns land near the 

mine. 

Mr Hasan Geniş, born in 1968, lives in the village of Süleymanlı. He is a 

driver. 

13.  The applicants alleged that, as a result of the Ovacık gold mine’s 

development and operation, they had suffered and continued to suffer the 

effects of environmental damage; specifically, these include the movement 

of people and noise pollution caused by the use of machinery and 

explosives. 
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A.  The process of issuing the permits and the environmental impact 

assessment procedure 

14.  On 16 August 1989 the public limited company E.M. Eurogold 

Madencilik (“the company”), subsequently renamed Normandy Madencilik 

A.Ş., received authorisation to begin prospecting for gold. 

15.  On 4 July and 12 August 1991 the Directorate of Mines at the 

Ministry of Mines and the Ministry for Forests issued the two required 

permits to the company. 

16.  On 14 January 1992 the İzmir Directorate of Public Works sent a 

letter to the Ministry of the Environment requesting its opinion on the 

Ovacık gold mine. 

17  On 12 February 1992 the Ministry of Energy and Natural Resources 

issued the company with an operating permit for the Ovacık gold mine. This 

permit was valid for ten years and authorised the use of cyanide leaching in 

the gold extraction process. 

18.  On 22 June 1992 the company began felling trees in part of the 

forestry area granted to it. The rest of the forest was left untouched in order 

to form a protection zone. 

19.  In accordance with section 10 of the Environment Act (Law 

no. 2872 – see paragraph 91 below), the procedure for an environmental 

impact report was launched on the Ministry of the Environment’s initiative. 

20.  On 26 October 1992 a public meeting was held as part of the 

preparations for the impact report. During that meeting, the public criticised, 

inter alia, the tree felling and the use of explosives and sodium cyanide; 

they also expressed their concerns about the seepage of waste into 

underground water supplies. The experts attending the meeting were asked a 

number of questions about the waste-retaining dam, the risks in the event of 

an earthquake and the state in which the gold mine would be left after its 

closure. In particular, there were calls for a referendum and for the 

necessary measures to be taken. 

The experts described other countries’ experiences in this area. 

Mr İpekoğlu explained that this type of activity always carried a certain risk, 

which had to be managed correctly. Mr Erdem criticised the way in which 

the impact study was being prepared and recommended that a new 

procedure be started. 

The mayor, Mr Taşkın, explained that the municipal council had given 

considerable thought to the disputed gold mine and its impact on the 

environment. He stated that he was not against its operation; however, he 

did ask that the necessary measures be taken, particularly with regard to the 

waste-retaining dam and the introduction of a rigorous monitoring system. 

Finally, he pointed out that an earthquake had occurred in the region in 

1938. 
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21.  After twenty-seven months of preparation, the impact report was 

submitted to the Ministry of the Environment. On 19 October 1994, basing 

its decision largely on the conclusions of that report, the Ministry decided to 

issue an operating permit for the Ovacık gold mine. 

22.  The mine was ready to start operating as of November 1997, when 

the other administrative procedures had been completed and, according to 

the Government, all necessary measures had been taken in order to comply 

with national and international standards. 

B.  The applicants’ application for judicial review of the Ministry of 

the Environment’s decision of 19 October 1994 to issue a permit 

23.  On 8 November 1994 some of the residents of Bergama and the 

neighbouring villages, including the applicants, applied to the İzmir 

Administrative Court requesting judicial review of the Ministry of the 

Environment’s decision to issue a permit. They based their arguments, inter 

alia, on the dangers inherent in the company’s use of cyanide to extract the 

gold, and especially the risks of contamination of the groundwater and 

destruction of the local flora and fauna. They also criticised the risk posed to 

human health and safety by that extraction method. 

24.  On 2 July 1996 the Administrative Court dismissed the applicants’ 

request. It held that the gold mine fulfilled the criteria set out in the 

environmental impact report and that the decision in issue had been adopted 

in accordance with the authorisation procedure for environmentally 

sensitive projects. 

25.  On 25 April 1997, with a view to protecting public order and 

preventing disturbances and in view of the numerous protests which had 

followed the delivery of the Administrative Court’s judgment, the İzmir 

provincial governor ordered that the mine’s operation be suspended for one 

month. 

26.  On 13 May 1997 the Supreme Administrative Court, to which the 

applicants had appealed, overturned the lower court’s judgment. It assessed 

the physical, ecological, aesthetic, social and cultural effects of the mining 

activity in question as described in the environmental impact survey and the 

various expert reports which had been submitted to it. It held that those 

reports demonstrated the risk posed to the local ecosystem and to human 

health and safety by sodium cyanide use; it concluded that the operating 

permit in issue did not serve the public interest and that the safety measures 

which the company had undertaken to implement did not suffice to 

eliminate the risks involved in such an activity. 

The relevant passages of the Supreme Administrative Court’s judgment 

read as follows: 

“The environmental impact report and expert reports examined the impact of 

cyanide use on the atmosphere, underground water sources, flora and fauna, the 
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disturbance linked to noise and vibrations, and regional planning issues. [It is noted 

that] the potential for soil erosion in the region through the effects of water (flooding) 

and wind is relatively high and the level of erosion of forestry land falls into 

Categories 2 and 3 and, in certain areas, Category 1 ... The soil is permeable; the area 

forms part of the [high-risk zone] for earthquakes. Rainfall in the area in question will 

result in flooding in summer and spring on account of its distribution and force; 

flooding occurs in these seasons in the [proposed] tailings area. The region’s 

inhabitants use the groundwater; in the event of seepage, it could become polluted by 

toxic waste. Cyanide has a high pH value, which is influenced by rainfall: when the 

pH level falls, the cyanide may transform into hydrogen cyanide (HCN). HCN, a gas 

with a relatively low boiling point (25.7o), is likely to enter the atmosphere ... [In 

addition,] the risk of seepage of materials into the groundwater may last twenty to fifty 

years ... [and,] in the event of seepage into the atmosphere or soil, there may be 

adverse consequences for the environment and for the flora and fauna. [However, the 

above-mentioned reports note that guarantees such as] the operating company’s good 

faith, scrupulous observance of the conditions set out in the operating contract, and 

trust in the monitoring and supervision to be carried out by the central and local 

authorities led to the conclusion that the decision in question served the public interest 

... 

It appears from the above-mentioned reports that cyanide use in gold mining and the 

other heavy elements which are subsequently released constitute a potential risk which 

would endanger the environment and human health; in particular, when cyanide, an 

extremely toxic substance, mixes with soil, water and air, it becomes harmful to all 

living beings. Consequently, it is possible that waste material containing cyanide, after 

pumping to the retaining dams, could seep into and pollute water sources and other 

sites [where water is used] ... The region’s flora and fauna are also threatened. 

[Accordingly], it must be borne in mind that cyanide use poses a considerable risk to 

human health and the environment ... 

In the light of the technical and legal conclusions and bearing in mind the State’s 

obligation to protect the right to life [and] to a healthy environment ..., it is appropriate 

to overturn the judgment appealed against, given that the gold mine’s disputed 

operational methods entail the risks set out in the environmental impact report and the 

expert reports and that, should those risks be realised, human health would be clearly 

affected, directly or indirectly, through environmental damage ...” 

27.  On 15 October 1997, in compliance with the Supreme 

Administrative Court’s judgment, the Administrative Court annulled the 

Ministry of the Environment’s decision to issue a permit. 

28.  On 1 April 1998 the Supreme Administrative Court upheld the 

Administrative Court’s judgment. 

C.  Enforcement of the Supreme Administrative Court’s judgment of 

13 May 1997 

29.  By virtue of section 52(4) of Law no. 2577 on administrative 

procedure (“Law no. 2577”), the Supreme Administrative Court’s judgment 

of 13 May 1997 entailed ipso facto a stay of execution of the Ministry of the 

Environment’s decision to issue a permit (see paragraph 97 below). 
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30.  In a letter of 26 June 1997, the İzmir Bar Association asked the İzmir 

provincial governor’s office to ensure that the Supreme Administrative 

Court’s judgment was enforced and, accordingly, to order that all operations 

be halted at the mine. 

31.  On 27 June 1997 the İzmir provincial governor’s office replied that 

there had been no final judgment and that the Ministry of Energy and 

Natural Resources had expressed its support for the continuing operation of 

the mine. 

32.  On 20 October 1997 the Ministry of the Environment was served 

with the Supreme Administrative Court’s judgment. On 23 October 1997 

the Ministry invited the relevant authorities to reconsider the conditions 

attached to the operating permits in issue in view of the Supreme 

Administrative Court’s judgment. 

33.  On 24 December 1997 the applicants sent letters containing 

enforcement notices to the Minister of the Environment, the Minister of 

Energy and Natural Resources and the Minister for Forests, as well as to the 

İzmir provincial governor, requesting enforcement of the administrative 

courts’ decisions. 

34.  On 6 January 1998 the applicants brought an action in damages 

before the Ankara District Court against, among others, the Prime Minister, 

the ministries concerned and the İzmir provincial governor for non-

enforcement of the administrative courts’ decisions. 

35.  On 27 February 1998 the İzmir provisional governor’s office ordered 

that the mine be closed. According to the Government, the mine carried out 

no mining activities until April 2001. 

36.  On 3 March 1998 the public prosecutor at the Bergama Police Court 

brought criminal proceedings against the senior managers of the mining 

company, alleging that the company had used cyanidation in extraction 

operations at the mine without prior authorisation. 

37.  On 27 March 1998 the İzmir gendarmerie drew up a report following 

inspection of the site. It noted the use of three tonnes of cyanide, which had 

facilitated the extraction of a nugget of mixed gold and silver weighing 

932 grams. This report also indicated that eighteen tonnes of cyanide were 

still stocked at the site. 

38.  On 25 November 1999 the Ankara District Court dismissed the 

applicants’ action in damages. 

39.  On 25 September 2001 the Court of Cassation overturned the 

judgment of 25 November 1999 and remitted the case to the first-instance 

court. It found inertia on the part of the ministers concerned, who had taken 

no measures to prevent extraction using the cyanidation process within the 

time-limit provided for in section 28(1) of Law no. 2577 (see paragraph 96 

below), despite the fact that they had been notified of the Supreme 

Administrative Court’s judgment annulling the mine’s operating permit. 
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40.  On 16 October 2002 the Ankara District Court, hearing the case on 

remittal, followed the Court of Cassation’s judgment and allowed the 

applicants’ claim. 

41.  The criminal proceedings were abandoned in February 2001. 

D.  Subsequent developments 

42.  On 12 October 1998, 28 January 1999 and 3 March 1999, the 

company contacted various ministries in order to obtain a permit. 

Specifically, it claimed to have taken additional measures to ensure better 

safety in the gold mine’s operation and referred, inter alia, to a risk 

assessment report on this question drawn up by the British company Golder 

Associates Ltd. 

43.  The then Prime Minister intervened directly with regard to the 

company’s request. On an application from him, the Supreme 

Administrative Court, in an advisory opinion of 5 December 1999, ruled 

that its judgment of 13 May 1997 could not be interpreted as an absolute 

prohibition on the use of cyanide in gold mining operations and that there 

were grounds for taking specific circumstances into consideration. 

44.  In a separate development, the Prime Minister instructed the Turkish 

Institute of Scientific and Technical Research (“TÜBİTAK”) in March 1999 

to prepare a report assessing the potential impact of cyanide use in the gold-

mining operations. 

In October 1999 TÜBİTAK’s report was submitted. It had been prepared 

by ten scientists who were experts in environmental issues, environmental 

law, chemistry, hydrogeology, geology, engineering geology and 

seismology. 

The report concluded that the risks to human life and the environment set 

out in the Supreme Administrative Court’s judgment had been completely 

removed or reduced to a level within the acceptable limits, given that the 

mine was to use environmentally friendly advanced technology based on the 

“zero discharge” principle and that the risk of adverse impact on the 

ecosystem was, according to scientific criteria, much lower than the 

maximum acceptable level. 

1.  Opinions of the Prime Minister and the Ministry of the Environment 

and the applications for judicial review 

45.  On 5 January 2000 the Prime Minister submitted the TÜBİTAK 

report to the Ministry of the Environment, requesting its opinion on the 

operation of the gold mine in question. 

46.  On 31 January 2000 the Ministry indicated its approval of the mine’s 

activities, in the light of the report’s conclusions. 

47.  On 5 April 2000 the Prime Minister’s Office drew up a report on the 

operation of the mine. The report concluded that, having regard to the 
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additional measures taken by the company, the conclusions of the 

TÜBİTAK report, the Ministry of the Environment’s favourable opinion 

and the opinion of the President’s Administration, which had emphasised 

the economic importance of an investment of this type, the operation of the 

mine could be authorised. 

48.  On 1 June 2001 the First Division of the İzmir Administrative Court 

gave judgment following an application for judicial review, brought by 

eighteen residents of Bergama, including Mr Sefa Taşkın, with regard to the 

report issued by the Prime Minister’s Office on 5 April 2000. The Division 

decided to annul the report, which, in its opinion, constituted an enforceable 

administrative decision giving rise to the issuing of the requested permits. It 

held that, notwithstanding the measures taken by the company, it had been 

found in judicial decisions which had become final that the “risk and threat” 

in question resulted from the use of sodium cyanide in the gold mine 

concerned and that it was impossible to conclude that those risks could be 

avoided by implementing new measures. Equally, it had been established 

that the risk connected with the accumulation of heavy elements or cyanide 

could persist for twenty to fifty years and was likely to infringe the right of 

the area’s inhabitants to a healthy environment. Accordingly, it was 

appropriate to conclude that the decision in issue could circumvent a final 

judicial decision and was incompatible with the principle of the rule of law. 

49.  On 26 July 2001, at the Prime Minister’s request, the Supreme 

Administrative Court decided to suspend execution of the judgment of 

1 June 2001. It found that the report of 5 April 2000 did not constitute an 

enforceable decision and was not open to appeal before the administrative 

courts. In addition, it held that only the ministries concerned, namely those 

of the Environment, of the Interior, of Health, of Regional Planning, of 

Energy and Natural Resources and for Forests were entitled to rule on this 

matter. 

50.  On 14 February 2001 the Fourth Division of the İzmir 

Administrative Court, on an application for judicial review brought by 

fourteen residents of Bergama, found that no environmental impact report 

had been drawn up by the Ministry of the Environment in connection with 

the operation of the gold mine. Consequently, it dismissed the application 

without examining the merits on the ground that no enforceable 

administrative decision had been taken. The Supreme Administrative Court 

upheld this judgment on 26 September 2001. 

51.  On 28 March 2003, on an application by a Mrs Lemke, a resident of 

Bergama, the First Division of the İzmir Administrative Court decided to set 

aside the report of 5 April 2000. 

52.  Proceedings are pending before the administrative courts. 
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2.  Extension of the operating permit by the Ministry for Forests and 

the applications for judicial review 

53.  On 6 October 2000 the Directorate General of Forests adopted a 

decision which extended the operating permit which had been issued to the 

company on the basis of the TÜBİTAK report. 

54.  Initially, in a judgment of 21 November 2001, the Fourth Division of 

the İzmir Administrative Court dismissed the application for a stay of 

execution of the Directorate General of Forests’ decision. 

55.  However, on 23 January 2002, the First Division of the İzmir 

Administrative Court, on an application from Mrs Lemke, decided to 

suspend execution of the decision of 6 October 2000, considering that the 

issuing of such a permit was incompatible with the rule of law and that 

irreparable damage would result from its enforcement. 

56.  That judgment was upheld by the İzmir Regional Administrative 

Court on 20 March 2002. 

57.  In a judgment of 7 June 2002, the Fourth Division of the İzmir 

Administrative Court dismissed an application for judicial review lodged by 

eighteen residents of Bergama against the decision of 6 October 2000, 

considering that the latter had been based on the issuing of a permit dated 

12 February 1992, which was valid for a ten-year period. 

58.  On 27 March 2003 the Supreme Administrative Court upheld the 

judgment of 7 June 2002. 

59.  In parallel, on 3 May 2002 the Directorate General of Forests gave 

permission, inter alia, for the establishment of a security area around the 

gold mine and for the construction of roads, a drilling zone and a waste-

retaining dam. 

60.  On 13 November 2003 the Third Division of the İzmir 

Administrative Court, ruling on an application by Mrs Lemke, dismissed the 

application for a stay of execution of the Directorate General of Forests’ 

decision of 3 May 2002. That refusal was confirmed on 24 December 2003 

by the İzmir Regional Administrative Court. 

61.  Proceedings are pending before the administrative courts. 

3.  The provisional operating permit issued by the Ministry of Health 

and the applications for judicial review 

62.  On 22 December 2000 the Ministry of Health adopted a decision 

authorising continued use of the cyanidation process at the mine for an 

experimental one-year period. The company was notified of this 

authorisation by the İzmir provincial governor’s office on 24 January 2001. 

On 2 February 2001 a supervisory and audit committee was set up at the 

İzmir provincial governor’s office. The company began mining operations 

on 13 April 2001. 
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63.  On 24 May 2001 the application for judicial review lodged by 

several Bergama residents (Mrs Genç and others) was dismissed by the 

Third Division of the İzmir Administrative Court on the ground that the 

decision being challenged did not constitute an enforceable act. 

64. On 24 June 2002 the Supreme Administrative Court upheld the 

judgment of 24 May 2001. 

65.  In a judgment of 10 January 2002, the İzmir Administrative Court, 

on an application by the İzmir Bar Association, decided to suspend 

execution of the provisional permit issued by the Ministry of Health, 

holding that the issuing of such a permit was incompatible with the rule of 

law. 

66.  That judgment was upheld by the İzmir Regional Administrative 

Court on 20 March 2002. 

67.  On 3 December 2002 the İzmir Administrative Court dismissed the 

application for judicial review brought by the İzmir Bar Association against 

the provisional permit on the ground that it did not have standing to bring 

the proceedings. On 12 November 2003 the Supreme Administrative Court 

upheld the Administrative Court’s judgment. 

68.  On 12 February 2004 the Ministry of the Environment and Forests 

extended the permit concerning “the chemical processing unit and waste 

pond” for a period of three years. 

69.  In a judgment of 27 May 2004, the Third Division of the İzmir 

Administrative Court set aside the provisional permit issued by the Ministry 

of Health on 22 December 2000. In particular, it considered that the risks 

highlighted in the judgment of 15 October 1997 were, inter alia, linked to 

the use of sodium cyanide in the gold mine concerned and to the climatic 

conditions and features of the region, which was situated in an earthquake 

zone. It held that those risks and threats could not be eliminated by 

supplementary measures which continued to be based on the same leaching 

process. It also concluded that the issuing of the permit in issue was 

incompatible with the principle of the rule of law, in that that administrative 

decision was in reality intended to amend a judicial decision that had 

become final. 

70.  Proceedings are pending before the administrative courts. 

4.  The permit issued by the Ministry of the Environment and the 

applications for judicial review 

71.  On 13 January 2001 the Ministry of the Environment issued a three-

year permit for the “chemical processing unit and waste pond”. On 

16 February 2001 it also authorised the company to import sixty tonnes of 

sodium cyanide. 

72.  On 24 May 2001 the Third Division of the İzmir Administrative 

Court dismissed an application for judicial review brought by fourteen 
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residents of Bergama against the issuing of a provisional operating permit to 

the company. It held that there was no enforceable administrative decision. 

73.  On 10 and 23 January 2002 the İzmir Administrative Court, acting 

on two applications for annulment of the provisional permit submitted by 

the İzmir Bar Association and a resident of the region, and having regard to 

the considerations set forth in the Supreme Administrative Court’s judgment 

of 13 May 1997, which had become final, ordered the suspension of the 

permit. 

74.  Proceedings are pending before the administrative courts. 

5.  The Council of Ministers’ decision 

75.  On 29 March 2002 the Council of Ministers adopted a “decision of 

principle” stating that the gold mine situated in the vicinity of Ovacık and 

Çamköy, in the district of Bergama (İzmir) and belonging to the company 

Normandy Madencilik A.Ş., could continue its activities. The decision was 

not made public. At the Court’s request, the Government sent the Court the 

text of the decision, which reads as follows: 

“According to the reports drawn up hitherto, it has been established that the gold 

mine situated in the vicinity of Ovacık and Çamköy, in the district of Bergama (İzmir), 

is a mining concern which contains mineral reserves amounting to 24 tonnes of gold 

and 24 tonnes of silver, provides employment for 362 persons and is worth 

1,200 million United States dollars [USD] in added value to our country, including 

USD 280 million of direct revenue. 

It has been established that the decision to be taken in respect of this investment is 

of some importance, in that it will pave the way for six other gold mines. These mines, 

which have been located through prospecting costing a total of USD 200 million, will, 

with an investment of USD 500 million, create 1,450 jobs and be worth USD 2,500 

million to the economy in direct terms and USD 10,000 million indirectly. 

Furthermore, according to experts in this field, our country has more than 

6,500 tonnes of potential gold deposits, which represents a market value of 

USD 70,000 million, or USD 300,000 million taking added value into account. 

According to the report prepared by the ten scientists from the Turkish Institute of 

Scientific and Technical Research in October 1999, ‘the suspected risks to human 

health and the environment have been completely removed or reduced to levels 

considerably lower than the maximum acceptable limits’. 

Furthermore, given that the results of checks carried out during the test period 

permitted by the Ministry of Health were below the reference values, no negative data 

have been detected. 

The ‘Chemical substances’ section of the report by the United Nations World 

Commission on Environment and Development (1987), which presented the concept 

of sustainable development to international public opinion for the first time, indicates 

that chemical substances represent 10% of international trade and that there are 70,000 

to 80,000 types of chemical substance. Toxicity data is unavailable for 80% of these. 
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We note that the toxicity data for cyanide are known and that the cyanide leaching 

process, in development for over a century, is now at the leading edge of technology 

and can be applied without damage to human health provided that the necessary 

precautions are taken. 

In examining the progress made by the Bergama/Ovacık gold mine over the past 

twelve years, it is appropriate to note that the cyanide leaching process described in 

the 1991 environmental impact report – that is, carried out without filtering, based 

solely on clay pressure and subject to natural decomposition in the waste pond – has 

been discontinued. Advanced technology is now in place: the base of the waste pond 

is lined with clay and a high-density polyethylene geomembrane, and a cyanide 

filtering unit, a heavy-metals purification system [duraylama], an inspection shaft and 

various measuring tools are also used. 

For the above reasons, and bearing in mind their contribution to the country’s 

economy, it is considered advisable that the gold and silver mining concerns in the 

vicinity of Ovacık and Çamköy, in the district of Bergama (İzmir), operated by the 

company Normandy Madencilik A.Ş. under permit no. IR3549 of 12 February 1992, 

should continue their activities.” 

76.  On 30 July 2002 the Eighth Division of the Supreme Administrative 

Court declared inadmissible an application for judicial review brought by 

the İzmir Bar Association seeking annulment of the Council of Ministers’ 

decision of 29 March 2002 on the ground of procedural irregularity. 

77.  On 7 March 2004 the Supreme Administrative Court, sitting as a full 

court, set aside the judgment of 30 July 2002. In particular, it held that the 

Council of Ministers’ decision had not been published in the Official 

Gazette and had not been made public, although it was clear that the 

resumption of the gold mine’s activities had been based on it. The Supreme 

Administrative Court held that, in view of the appellant’s inability to obtain 

a copy of the disputed decision, the court ought to have obtained one of its 

own motion with a view to ensuring effective exercise of the judicial appeal. 

78.  On 23 June 2004 the Sixth Division of the Supreme Administrative 

Court ordered a stay of execution of the Council of Ministers’ decision. It 

noted, inter alia: 

“After the judgment which cancelled the Ministry of the Environment’s 

authorisation, it is clear that this Ministry did not decide to commission a new 

environmental impact report which would have enabled the operating company to 

demonstrate that it had taken measures to reduce or completely remove the adverse 

effects of the activity in question, as highlighted in the previously cited judgments ... 

Consequently, the Council of Ministers’ decision to authorise the activities of the gold 

mine in question was unlawful, given that the decision to issue a permit, based on the 

environmental impact report, had been overturned by the courts and that no other 

decision had been adopted pursuant to the Environment Act and the related regulations 

...” 

79.  The application for judicial review of the Council of Ministers’ 

decision is still pending before the Supreme Administrative Court. 
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80.  On 18 August 2004 the İzmir provincial governor’s office, referring 

to the judgment of 23 June 2004, ordered that production at the mine be 

halted. 

81.  In a letter of 27 August 2004, the Ministry of the Environment and 

Forests informed the Normandy Madencilik A.Ş. company that it was 

issuing a favourable opinion on the final environmental impact report 

submitted by the company. 

E.  The third party intervener 

82.  The Normandy Madencilik A.Ş. company explained that, once the 

required permits had been issued in 1994, 1996 and November 1997, the 

gold mine was ready to start production. From 20 to 23 February 1998 

production took place on an experimental basis. These activities were 

intended to provide an opportunity to check that the equipment was 

operating correctly, and were not geared towards commercial production. 

During this experimental period, 150 tonnes of ore were processed, 

producing 0.932 kg of gold, whereas the mine’s daily operational capacity 

was 1,000 tonnes of ore. 

83.  On 19 February 1998 the İzmir provincial governor’s office was 

informed of the experimental production. On 27 February 1998 it ordered 

the closure of the mine (see paragraph 35 above). In addition, it instituted 

criminal proceedings, abandoned in February 2001, against the company 

and its managers. 

84.  The rate of cyanide concentration in the tailings pond was measured 

until 27 February 1998. Those measurements show that the concentration 

rate was considerably lower than the internationally accepted norm. 

Furthermore, there was no seepage from the tailings pond into the 

surrounding environment. 

85.  The company pointed to the fact that there had been no activity at 

the gold mine after the administrative courts had ruled on the applications 

for judicial review. Subsequently, draconian new measures, which exceeded 

international standards, had been taken to ensure compliance with the 

specifications set out in the judicial decisions. 

In addition, two reports on the risks connected to the tailings pond and 

the use of sodium cyanide had been drawn up. Both concluded that those 

risks were negligible. 

86.  In 1999, on the basis of the risk assessment reports, the company 

reapplied for an operating permit for the gold mine in question. 

87.  Following the TÜBİTAK report, drawn up at the Prime Minister’s 

request, the company obtained the necessary permits and began production 

at the mine in April 2001. It is still operating at present. 

88.  Since the resumption of production at the mine, several studies to 

assess the risks or operating conditions have been carried out by Golder 
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Associates Ltd, by a monitoring and auditing committee set up by the İzmir 

provincial governor’s office and by the ministries concerned. 

89.  In addition, the company disseminates a monthly report entitled 

“The Ovacık Gold Mine’s Monthly Environmental Report” to the public, 

non-governmental organisations and universities. 

II.  RELEVANT LAW 

A.  Domestic law 

1.  The Constitution 

90.  Article 56 of the Constitution provides: 

“Everyone has the right to live in a healthy, balanced environment. It shall be the 

duty of the State and the citizens to improve and preserve the environment and to 

prevent environmental pollution. ... The State shall perform this task by utilising and 

supervising health and social-welfare institutions in both the public and private 

sectors. ...” 

2.  Environmental law 

91.  Section 10 of the Environment Act (Law no. 2872), published in the 

Official Gazette on 11 August 1983, provides: 

“Establishments and concerns which propose to carry out activities which might 

cause environmental problems shall draw up an environmental impact report. This 

report shall concern, inter alia, the measures proposed to reduce the detrimental 

effects of waste materials and the necessary precautions to this end. 

The types of project for which such a report shall be required, its content and the 

principles governing its approval by the relevant authorities shall be determined by 

regulations.” 

92.  Section 28 of Law no. 2872 states: 

“Whether or not negligence has occurred, a person who pollutes and harms the 

environment shall be responsible for the damage resulting from that pollution or the 

deterioration of the environment. 

This liability is without prejudice to any liability which may arise under general 

provisions.” 

93.  Under section 13 of the Administrative Procedure Act (Law 

no. 2577), anyone who sustains damage as a result of an act by the 

authorities may, within one year of the commission of the alleged act, claim 

compensation from them. Should all or part of the claim be dismissed, or if 

no reply is received within sixty days, the victim may bring administrative 

proceedings. 
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Furthermore, under the Code of Obligations, anyone who suffers damage 

as a result of an illegal or tortious act may bring an action for damages for 

pecuniary loss (Articles 41-46) and non-pecuniary loss (Article 47). The 

civil courts are not bound by either the findings or the verdict of the 

criminal courts as to a defendant’s guilt (Article 53). 

However, under section 13 of the Civil Servants Act (Law no. 657), 

anyone who has sustained loss as a result of an act carried out in the 

performance of duties governed by public law may, in theory, only bring an 

action against the public authority by which the civil servant concerned is 

employed and not directly against the civil servant (Article 129 § 5 of the 

Constitution and Articles 55 and 100 of the Code of Obligations). That is 

not, however, an absolute rule. Where the act in question is found to be 

illegal or tortious and, consequently, is no longer an “administrative” act or 

deed, the civil courts may allow a claim for damages to be made against the 

official concerned, without prejudice to the victim’s right to bring an action 

against the authority on the basis of its joint liability as the official’s 

employer (Article 50 of the Code of Obligations). 

94.  The regulations on environmental impact were first adopted by the 

Ministry of the Environment on 7 February 1993. A second set of 

regulations followed on 27 June 1997. New regulations were adopted and 

published in the Official Gazette on 6 June 2002. The regulations currently 

in force are those which were published in the Official Gazette on 

16 December 2003. 

Under paragraph 7 of and Appendix I to those regulations, impact studies 

must be carried out on mining projects where the area of the site concerned 

is greater than twenty-five hectares. The procedure for preparing a report is 

launched following a request by the prospective developer to the Ministry of 

the Environment. An evaluation committee made up of experts and 

representatives from the relevant entities and from the prospective 

developer is set up (paragraph 8). This committee specifies how the public 

inquiry will be conducted (paragraph 9) and subsequently identifies the 

arrangements for and content of the impact report, which must be drawn up 

at the latest within one year following the decision on the report’s structure 

(paragraph 10). The ensuing report is made available to the public and 

examined by the committee, which determines whether it complies with the 

specifications and may ask for additional reports (paragraph 12). Finally, 

having regard to all the elements submitted for its consideration, the 

Ministry of the Environment decides whether or not to issue authorisation. 

The relevant provincial governor’s office informs the public of the 

Ministry’s decision through the appropriate channels. Where their requests 

for authorisation are refused, prospective developers may submit a new 

request, provided that all the circumstances which gave rise to the refusal 

have been removed (paragraph 14). In addition, whatever the Ministry’s 
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decision, an application for judicial review may be made to the 

administrative courts. 

Paragraph 6 of the regulations reads as follows: 

“Where natural persons and legal entities plan to carry out a project that comes 

within the scope of these regulations, they must draw up an environmental impact 

report [Çevresel etki değerlendirme raporu – ‘impact report’ or ‘IR’], submit it to the 

relevant authorities and implement the project in accordance with the decision taken ... 

Where no decision has been taken to authorise the project submitted for an impact 

report, or where no decision has been taken confirming that no such authorisation is 

necessary, no approval, authorisation or building permit may be issued in respect of 

those projects, and investment in connection with the project cannot take effect.” 

3.  Enforcement of court decisions by the authorities 

95.  Article 138 § 4 of the Constitution provides: 

“The bodies of executive and legislative power and the authorities must comply 

with court decisions; they cannot in any circumstances modify court decisions or defer 

enforcement thereof.” 

96.  The relevant parts of section 28 of the Administrative Procedure Act 

(Law no. 2577) provide as follows: 

“(1)  The authorities shall be obliged to adopt a decision without delay or to take 

action in accordance with the decisions on the merits or a request for a stay of 

execution issued by the Supreme Administrative Court, the ordinary or regional 

administrative courts or the courts dealing with tax disputes. Under no circumstances 

may the time taken to act exceed thirty days following service of the decision on the 

authorities. 

... 

(3)  Where the authorities do not adopt a decision or do not act in accordance with a 

decision by the Supreme Administrative Court, the ordinary or regional administrative 

courts or the tax courts, a claim for compensation for pecuniary or non-pecuniary 

damage may be brought before the Supreme Administrative Court and the relevant 

courts against the authorities. 

(4)  In the event of deliberate failure on the part of civil servants to enforce judicial 

decisions within the thirty days [following the decision], compensation proceedings 

may be brought both against the authorities and against the civil servant who refuses 

to enforce the decision in question.” 

97.  Section 52(4) of Law no. 2577 provides: 

“The setting aside of a judgment gives rise ipso facto to a stay of execution of the 

decision.” 
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B.  Relevant international texts on the right to a healthy environment 

98.  In June 1992 the United Nations Conference on Environment and 

Development, meeting in Rio de Janeiro (Brazil), adopted a Declaration 

(“the Rio Declaration on Environment and Development”, A/CONF.151/26 

(Vol. 1)) intended to advance the concept of States’ rights and 

responsibilities with regard to the environment. “Principle 10” of this 

Declaration provides: 

“Environmental issues are best handled with the participation of all concerned 

citizens, at the relevant level. At the national level, each individual shall have 

appropriate access to information concerning the environment that is held by public 

authorities, including information on hazardous materials and activities in their 

communities, and the opportunity to participate in decision-making processes. States 

shall facilitate and encourage public awareness and participation by making 

information widely available. Effective access to judicial and administrative 

proceedings, including redress and remedy, shall be provided.” 

99.  The Aarhus Convention (“Convention on Access to Information, 

Public Participation in Decision-making and Access to Justice in 

Environmental Matters”, ECE/CEP/43) was adopted on 25 June 1998 by the 

United Nations Economic Commission for Europe in application of 

Principle 10 of the Rio Declaration, and came into force on 30 October 

2001. To date, thirty countries have ratified it. Turkey has not signed the 

Aarhus Convention and has not acceded to it. 

The Aarhus Convention may be broken down into the following areas: 

–  Developing public access to information held by the public authorities, 

in particular by providing for transparent and accessible dissemination of 

basic information. 

–  Promoting public participation in decision-making concerning issues 

with an environmental impact. In particular, provision is made for 

encouraging public participation from the beginning of the procedure for a 

proposed development, “when all options are open and effective public 

participation can take place”. Due account is to be taken of the outcome of 

the public participation in reaching the final decision, which must also be 

made public. 

–  Extending conditions for access to the courts in connection with 

environmental legislation and access to information. 

100.  On 27 June 2003 the Parliamentary Assembly of the Council of 

Europe adopted Recommendation 1614 (2003) on environment and human 

rights. The relevant part of this recommendation states: 

“9.  The Assembly recommends that the Governments of member States: 

i.  ensure appropriate protection of the life, health, family and private life, physical 

integrity and private property of persons in accordance with Articles 2, 3 and 8 of the 
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European Convention on Human Rights and by Article 1 of its Additional Protocol, by 

also taking particular account of the need for environmental protection; 

ii.  recognise a human right to a healthy, viable and decent environment which 

includes the objective obligation for states to protect the environment, in national 

laws, preferably at constitutional level; 

iii.  safeguard the individual procedural rights to access to information, public 

participation in decision making and access to justice in environmental matters set out 

in the Aarhus Convention; 

...” 

THE LAW 

I.  PRELIMINARY OBSERVATIONS 

101.  The Court notes that Mr İzzet Öçkan, one of the applicants, died on 

13 January 2004 and that his widow, Mrs Ayşe Öçkan, expressed a wish to 

continue the proceedings. 

102.  In view of the circumstances (see paragraph 12 above), the Court 

considers that Mrs Öçkan may claim to have a legitimate interest in 

obtaining a ruling that the issuing of the permit to the gold mine near 

Bergama constituted a breach of the rights guaranteed in Articles 2, 6 § 1, 8 

and 13 of the Convention, on which Mr Öçkan had relied before the 

Convention institutions (see, mutatis mutandis, Dalban v. Romania [GC], 

no. 28114/95, § 39, ECHR 1999-VI). 

Consequently, the Court holds that Mrs Öçkan has standing to continue 

the present proceedings in the applicant’s stead. 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

103.  The applicants alleged that both the national authorities’ decision to 

issue a permit to use a cyanidation operating process in a gold mine and the 

related decision-making process had given rise to a violation of their rights 

guaranteed by Article 8 of the Convention, which provides: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 
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country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  The parties’ submissions 

1.  The applicants 

104.  The applicants complained, firstly, about the national authorities’ 

decision to issue a permit to operate a gold mine using the cyanidation 

process. Furthermore, the existence of a risk to their right to life and to 

respect for their private and family life had been established by judicial 

decisions. In that regard, they referred to the judgment delivered on 1 June 

2001 by the İzmir Administrative Court, which held, in particular, that “the 

risk connected with the accumulation of heavy elements or cyanide could 

persist for twenty to fifty years and [was] likely to infringe the right of the 

area’s inhabitants to a healthy environment” (see paragraph 48 above). 

105.  The applicants also emphasised that several tonnes of explosives 

had been used in the course of the gold mine’s operation, and that this had 

resulted in considerable noise pollution. 

106.  In addition, the applicants alleged that the long legal dispute 

between the authorities and the region’s population, triggered by the State 

authorities’ deliberate defiance of final judicial decisions, had made their 

private lives unbearable. 

2.  The Government 

107.  The Government contested, firstly, the applicability of Article 8 to 

the present case. In their opinion, the risk referred to by the applicants was 

hypothetical, since it might materialise only in twenty to fifty years. This 

was not a serious and imminent risk. In addition, the applicants could not 

point to any specific fact concerning an incident directly caused by the gold 

mine in question. 

108.  Furthermore, given that no leak or concentrated build-up of sodium 

cyanide had occurred in the region and that there was no measurable risk 

related to the discharge of waste products containing sodium cyanide, the 

latter’s use had had no effect on the applicants’ rights. According to the 

Court’s established case-law, Article 8 could only apply if the use of sodium 

cyanide had had a direct effect on the applicants’ right to respect for their 

private and family life, which was not the case. 

109.   The gold mine had been carrying out its activities on an 

experimental basis since April 2001, in accordance with the opinion of the 

Ministry of the Environment recognising that the company which owned the 

mine had taken new measures and met its undertakings. The Government 

argued that the gold mine’s operation did not present any danger for the 
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health of the local population, for the olive trees or for agricultural land. In 

the light of the foregoing, they argued, as their principal submission, that 

Article 8 was not applicable in the present case. 

110.  In the alternative, the Government denied that there had been any 

violation of the Convention in the present case. They submitted that the 

authorities had duly observed the court decisions, given that all the permits 

had been revoked following those decisions and that the Ovacık gold mine 

had never operated prior to April 2001. In their opinion, the permits issued 

in 2000 and 2001 had been based on several reports which confirmed that 

there was no risk. In any event, appeals in relation to those permits were still 

pending before the courts. 

B.  The Court’s assessment 

1.  Applicability of Article 8 

111.  The Court notes, firstly, that the applicants live in Dikili and in the 

villages of Çamköy and Süleymanlı, localities situated near the Ovacık gold 

mine, where gold is extracted by sodium cyanide leaching (see paragraph 12 

above). 

112.  Several reports have highlighted the risks posed by the gold mine. 

On the basis of those reports, the Supreme Administrative Court concluded 

on 13 May 1997 that the decision to issue a permit had not been compatible 

with the public interest. It found that, given the gold mine’s geographical 

location and the geological features of the region, the use of sodium cyanide 

in the mine represented a threat to the environment and the right to life of 

the neighbouring population, and that the safety measures which the 

company had undertaken to implement did not suffice to eliminate the risks 

involved in such an activity (see paragraph 26 above). 

113.  The Court points out that Article 8 applies to severe environmental 

pollution which may affect individuals’ well-being and prevent them from 

enjoying their homes in such a way as to affect their private and family life 

adversely, without, however, seriously endangering their health (see López 

Ostra v. Spain, judgment of 9 December 1994, Series A no. 303-C, 

pp. 54-55, § 51). 

The same is true where the dangerous effects of an activity to which the 

individuals concerned are likely to be exposed have been determined as part 

of an environmental impact assessment procedure in such a way as to 

establish a sufficiently close link with private and family life for the 

purposes of Article 8 of the Convention. If this were not the case, the 

positive obligation on the State to take reasonable and appropriate measures 

to secure the applicant’s rights under paragraph 1 of Article 8 would be set 

at naught. 
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114.  In view of the Supreme Administrative Court’s finding in its 

judgment of 13 May 1997, the Court concludes that Article 8 is applicable. 

2.  Compliance with Article 8 

115.  The Court points out that in a case involving State decisions 

affecting environmental issues there are two aspects to the inquiry which it 

may carry out. Firstly, the Court may assess the substantive merits of the 

national authorities’ decision to ensure that it is compatible with Article 8. 

Secondly, it may scrutinise the decision-making process to ensure that due 

weight has been accorded to the interests of the individual (see, mutatis 

mutandis, Hatton and Others v. the United Kingdom [GC], 

no. 36022/97,§ 99, ECHR 2003-VIII). 

(a)  The substantive aspect 

116.  The Court has repeatedly stated that in cases raising environmental 

issues the State must be allowed a wide margin of appreciation (see Hatton 

and Others, cited above, § 100, and Buckley v. the United Kingdom, 

judgment of 25 September 1996, Reports of Judgments and Decisions 

1996-IV, pp. 1291-93, §§ 74-77). 

117.  In the instant case, the Court notes that the authorities’ decision to 

issue an operating permit for the Ovacık gold mine was annulled by the 

Supreme Administrative Court (see paragraph 26 above). After weighing 

the competing interests in the present case against each other, the latter 

based its decision on the applicants’ effective enjoyment of the right to life 

and the right to a healthy environment and concluded that the permit did not 

serve the public interest (ibid.). In view of that conclusion, no other 

examination of the material aspect of the case with regard to the margin of 

appreciation generally allowed to the national authorities in this area is 

necessary. Consequently, it remains for the Court to verify whether, taken as 

a whole, the decision-making process was conducted in a manner which 

complied with the procedural guarantees in Article 8. 

(b)  The procedural aspect 

118.  The Court reiterates that, according to its settled case-law, whilst 

Article 8 contains no explicit procedural requirements, the decision-making 

process leading to measures of interference must be fair and such as to 

afford due respect for the interests of the individual as safeguarded by 

Article 8 (see, mutatis mutandis, McMichael v. the United Kingdom, 

judgment of 24 February 1995, Series A no. 307-B, p. 55, § 87). It is 

therefore necessary to consider all the procedural aspects, including the type 

of policy or decision involved, the extent to which the views of individuals 

were taken into account throughout the decision-making process, and the 

procedural safeguards available (see Hatton and Others, cited above, 
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§ 104). However, this does not mean that decisions can only be taken if 

comprehensive and measurable data are available in relation to each and 

every aspect of the matter to be decided. 

119.  Where a State must determine complex issues of environmental and 

economic policy, the decision-making process must firstly involve 

appropriate investigations and studies in order to allow them to predict and 

evaluate in advance the effects of those activities which might damage the 

environment and infringe individuals’ rights and to enable them to strike a 

fair balance between the various conflicting interests at stake (see Hatton 

and Others, cited above, § 128). The importance of public access to the 

conclusions of such studies and to information which would enable 

members of the public to assess the danger to which they are exposed is 

beyond question (see, mutatis mutandis, Guerra and Others v. Italy, 

judgment of 19 February 1998, Reports 1998-I, p. 228, § 60, and McGinley 

and Egan v. the United Kingdom, judgment of 9 June 1998, Reports 

1998-III, p. 1362, § 97). Lastly, the individuals concerned must also be able 

to appeal to the courts against any decision, act or omission where they 

consider that their interests or their comments have not been given sufficient 

weight in the decision-making process (see, mutatis mutandis, Hatton and 

Others, cited above, § 127). 

120.  In the instant case, the decision to issue a permit to the Ovacık gold 

mine, taken on 19 October 1994 by the Ministry of the Environment, was 

preceded by a series of investigations and studies carried out over a long 

period. An impact report was drawn up in accordance with section 10 of the 

Environment Act (see paragraph 21 above). On 26 October 1992 a public 

information meeting was held for the region’s inhabitants. During that 

meeting, the impact study was brought to the public’s attention and 

participants had an opportunity to present their comments (see paragraph 20 

above). The applicants and the inhabitants of the region had access to all the 

relevant documents, including the report in question. 

121.  When, on 13 May 1997, the Supreme Administrative Court, acting 

on an application for judicial review, annulled the decision of 19 October 

1994, it cited the State’s positive obligation concerning the right to life and 

the right to a healthy environment. Referring to the conclusions of the 

impact study and the other reports, it held that, due to the gold mine’s 

geographical location and the geological features of the region, the 

operating permit did not serve the general interest; those studies had 

outlined the danger of the use of sodium cyanide for the local ecosystem, 

and human health and safety (see paragraph 26 above). 

122.  The judgment of 13 May 1997 became enforceable at the latest 

after being served on 20 October 1997 (see paragraphs 29 and 32 above). 

However, the Ovacık gold mine was not ordered to close until 27 February 

1998, that is, ten months after the delivery of that judgment and four months 

after it had been served on the authorities (see paragraph 35 above). 
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123.  As to the Government’s argument that the authorities had fully 

complied with judicial decisions after 1 April 1998, it does not stand up to 

scrutiny. Firstly, the long dispute concerning the lawfulness of the permits 

issued by various ministries following the Prime Minister’s intervention on 

1 April 2000 was caused solely by the authorities’ refusal to comply with 

the courts’ decisions and with the domestic legislation. In fact, in the light 

of paragraph 6 of the regulations on impact studies (see paragraph 94 

above), those permits could have no legal basis in the absence of a decision, 

based on an impact report, to issue authorisation. Furthermore, no mention 

is made of any new decision that would replace the decision set aside by the 

courts (see paragraph 50 above). 

Moreover, this argument by the Government has never been accepted by 

those domestic courts which have been called upon to rule on the lawfulness 

of subsequent decisions (see paragraphs 45-79 above). 

124.  The Court would emphasise that the administrative authorities form 

one element of a State subject to the rule of law, and that their interests 

coincide with the need for the proper administration of justice. Where 

administrative authorities refuse or fail to comply, or even delay doing so, 

the guarantees enjoyed by a litigant during the judicial phase of the 

proceedings are rendered devoid of purpose (see, mutatis mutandis, 

Hornsby v. Greece, judgment of 19 March 1997, Reports 1997-II, p.511, 

§ 41). 

125.  This finding appears all the more necessary in that the 

circumstances of the case clearly demonstrate that, notwithstanding the 

procedural guarantees afforded by Turkish legislation and the 

implementation of those guarantees by judicial decisions, the Council of 

Ministers, by a decision of 29 March 2002 which was not made public, 

authorised the continuation of production at the gold mine, which had 

already begun to operate in April 2001 (see paragraph 75 above). In so 

doing, the authorities deprived the procedural guarantees available to the 

applicants of any useful effect. 

(c)  Conclusion 

126.  The Court finds, therefore, that the respondent State did not fulfil 

its obligation to secure the applicants’ right to respect for their private and 

family life, in breach of Article 8 of the Convention. 

There has consequently been a violation of that provision. 

III.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE 

CONVENTION 

127.  The applicants alleged that the authorities’ refusal to comply with 

the administrative courts’ decisions had infringed their right to effective 

judicial protection in the determination of their civil rights. They relied on 
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Article 6 § 1 of the Convention, the relevant part of which reads: 

“In the determination of his civil rights and obligations ..., everyone is entitled to a 

fair and public hearing within a reasonable time by an independent and impartial 

tribunal established by law. ...” 

A.  Applicability of Article 6 § 1 

128.  The Government argued that Article 6 § 1 did not apply in the 

instant case, given that the applicants based their allegations only on a 

probable and hypothetical risk which, in particular, was not at all imminent. 

Consequently, the applicants’ complaints did not concern “civil rights and 

obligations” within the meaning of this provision. 

129.  The applicants argued that Turkish legislation entitled them to 

request compensation for infringement of their right to a healthy 

environment. They were also entitled to apply for compensation for failure 

to enforce a judgment, which they had indeed done (see paragraphs 34 and 

38-40 above). Consequently, their economic interests were directly at stake 

in the proceedings in issue, which therefore clearly fell within the scope of 

Article 6 § 1. 

130.  The Court points out that, for Article 6 § 1 in its “civil” limb to be 

applicable, there must be a dispute (“contestation” in the French text) over a 

“civil right” which can be said, at least on arguable grounds, to be 

recognised under domestic law. The dispute must be genuine and serious; it 

may relate not only to the actual existence of a right but also to its scope and 

the manner of its exercise. The outcome of the proceedings must be directly 

decisive for the right in question; tenuous connections or remote 

consequences are not sufficient to bring Article 6 § 1 into play (see, among 

many other examples, Balmer-Schafroth and Others v. Switzerland, 

judgment of 26 August 1997, Reports 1997-IV, p. 1357, § 32, and 

Athanassoglou and Others v. Switzerland [GC], no. 27644/95, § 43, ECHR 

2000-IV). 

131.  The Court notes, firstly, that the application of 8 November 1994 

shows that the applicants opposed the Ministry of the Environment’s 

decision to issue a permit on grounds of the risks which, according to the 

impact report, the Ovacık gold mine posed for the environment and for the 

life and health of the neighbouring population, of which they were part (see 

paragraph 23 above). The right relied on in substance before the 

administrative courts by the applicants was the right to obtain adequate 

protection of their physical integrity against the risks entailed by production 

at the Ovacık gold mine. 

132.  The Court considers that such a right is recognised in Turkish law, 

as is clear, in particular, from the right to live in a healthy and balanced 

environment (Article 56 of the Constitution– see paragraph 90 above) to 
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which the Supreme Administrative Court specifically referred (see 

paragraph 26 above). Accordingly, the applicants could arguably maintain 

that they were entitled under Turkish law to protection against damage to 

the environment caused by the activities of the mine in question. Without 

any doubt, there existed a genuine and serious “dispute”. 

133.  As to whether the right in issue was a civil right, the Court notes 

that the scale of the risk presented by production at the Ovacık gold mine, 

through the cyanidation leaching process, had been established by the 

Supreme Administrative Court on the basis of the previous reports. That 

finding enables the Court to conclude that the applicants’ right to protection 

of their physical integrity was directly at stake. Similarly, in bringing an 

application for judicial review, the applicants had used the single means 

available to them for complaining of infringement of their right to live in a 

healthy and balanced environment and of interference with their lifestyle 

(see, mutatis mutandis, Gorraiz Lizarraga and Others v. Spain, 

no. 62543/00, §§ 46-47, ECHR 2004-III). At the same time, it is undeniable 

that, once the Supreme Administrative Court had given its judgment 

cancelling the permit, any administrative decision taken to circumvent it 

opened the way to compensation (paragraphs 93 and 96 above). 

Consequently, the outcome of the proceedings before the administrative 

courts, taken as a whole, may be considered to relate to the applicants’ civil 

rights. 

134.  Consequently, Article 6 of the Convention is applicable in the case. 

B.  Compliance with Article 6 § 1 

135.  The Court notes that the Supreme Administrative Court’s judgment 

of 13 May 1997 had suspensive effect even before it became final on 

1 April 1998 (see paragraph 29 above). However, as the Turkish courts 

noted (see paragraph 39 above), that decision was not enforced within the 

prescribed time-limits. 

136.  As to the resumption of production at the Ovacık gold mine on an 

experimental basis on 13 April 2001, on the basis of ministerial permits 

issued as a direct result of the Prime Minister’s intervention, it had no legal 

basis and, as the administrative courts emphasised (see paragraphs 48, 65, 

66, 69, 73 and 78 above), was tantamount to circumventing a judicial 

decision. Such a situation adversely affects the principle of a law-based 

State, founded on the rule of law and the principle of legal certainty. 

137.  In the light of the above considerations, the Court considers that the 

national authorities failed to comply in practice and within a reasonable 

time with the judgment given by the İzmir Administrative Court on 

15 October 1997 and subsequently upheld by the Supreme Administrative 

Court on 1 April 1998, thus depriving Article 6 § 1 of any useful effect. 
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138.  There has therefore been a violation of Article 6 § 1 of the 

Convention. 

IV.  ALLEGED VIOLATION OF ARTICLES 2 AND 13 OF THE 

CONVENTION 

139.  The applicants submitted that the administrative authorities’ 

decision to issue a permit authorising a gold mine to use the cyanidation 

process and these authorities’ refusal to comply with the decisions of the 

administrative courts constituted violations, respectively, of their right to 

life and their right to an effective remedy. They relied on Articles 2 and 13 

of the Convention. 

140.  The Court notes that these complaints are, in essence, the same as 

those submitted under Articles 8 and 6 § 1 of the Convention, examined 

above. Accordingly, it considers that it is not necessary to examine them 

separately under the other provisions relied on. 

V.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

141.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage and costs and expenses 

142.  The applicants did not claim compensation for either pecuniary 

damage or for costs and expenses. However, they claimed 10,000 euros 

(EUR) each in respect of non-pecuniary damage. 

143.  The Government did not comment on this point. 

144.  The Court considers that the violation of the Convention has 

undoubtedly caused the applicants a considerable degree of damage. The 

judicial decision cancelling the award of a permit was not enforced, in 

violation of the fundamental principles of a State governed by the rule of 

law. The applicants were thus obliged to tolerate adverse living conditions 

and to bring several actions against decisions taken by the central authorities 

in order to ensure that the authorities would comply with that decision. 

Damage of this sort cannot be precisely calculated. Making its assessment 

on an equitable basis, the Court awards the applicants EUR 3,000 each. 
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B.  Default interest 

145.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that Mrs Ayşe Öçkan has standing to continue the present 

proceedings in Mr İzzet Öçkan’s place; 

 

2.  Holds that there has been a violation of Article 8 of the Convention; 

 

3.  Holds that there has been a violation of Article 6 § 1 of the Convention; 

 

4.  Holds that it is unnecessary to examine the complaints under Articles 2 

and 13 of the Convention; 

 

5.  Holds 

(a)  that the respondent State is to pay each of the applicants, within 

three months from the date on which the judgment becomes final 

according to Article 44 § 2 of the Convention, EUR 3,000 (three 

thousand euros) for non-pecuniary damage plus any tax that may be 

payable on the above sum, to be converted into Turkish liras at the rate 

applicable at the date of settlement; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

6.  Dismisses the remainder of the claims for just satisfaction. 

Done in French, and notified in writing on 10 November 2004, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Vincent BERGER Georg RESS 

 Registrar President 
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In the case of Moreno Gómez v. Spain, 

The European Court of Human Rights (Fourth Section), sitting as a 

Chamber composed of: 

 Sir Nicolas BRATZA, President, 

 Mr M. PELLONPÄÄ, 

 Mr J. CASADEVALL, 

 Mr  S. PAVLOVSCHI, 

 Mr  J. BORREGO BORREGO, 

 Mrs E. FURA-SANDSTRÖM, 

 Ms  L. MIJOVIC, judges, 

and Mr M. O’BOYLE, Section Registrar, 

Having deliberated in private on 29 June and 26 October 2004, 

Delivers the following judgment, which was adopted on the 

last-mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 4143/02) against the 

Kingdom of Spain lodged with the Court under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by a Spanish national, Ms Pilar Moreno Gómez (“the 

applicant”), on 22 November 2001. 

2.  The applicant was represented by Mr Andrés Morey Navarro, of the 

Valencia Bar. The Spanish Government (“the Government”) were 

represented by Mr Ignacio Blasco Lozano, Agent of the Government and 

Head of the Legal Department of the Human-Rights Office at the Ministry 

of Justice. 

3.  The applicant alleged a breach of her right to respect for her home, 

contrary to Article 8 of the Convention. 

4.  The application was allocated to the Fourth Section of the Court 

(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 

would consider the case (Article 27 § 1 of the Convention) was constituted 

as provided in Rule 26 § 1 of the Rules of Court. 

5.  By a decision of 29 June 2004 the Chamber declared the application 

admissible. 

6.  The applicant and the Government each filed observations on the 

merits (Rule 59 § 1). 

7.  On 14 September 2004 the applicant lodged a written reply to the 

Government’s observations and her claim for just satisfaction. The 

Government did not lodge any comments on her claim. 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

8.  The applicant was born in 1948 and lives in Valencia. 

A. Background to the case 

9.  The applicant has lived in a flat in a residential quarter of Valencia 

since 1970. 

10.  Since 1974 the Valencia City Council has allowed licensed premises 

such as bars, pubs and discotheques to open in the vicinity of her home, 

making it impossible for people living in the area to sleep. 

11.  Local residents first complained about vandalism and noise in the 

locality before 1980. 

12.  In view of the problems caused by the noise, the Valencia City 

Council resolved on 22 December 1983 not to permit any more night clubs 

to open in the area. However, the resolution was never implemented and 

new licences were granted. 

13.  In 1993 the City Council commissioned a report by an expert. The 

expert found that the noise levels were unacceptable and exceeded permitted 

levels. At 3.35 a.m. on Saturdays they were in excess of 100 dBA Leq 

(decibels), ranging from 101 to 115.9 dBA Leq. 

14.  In a report of 31 January 1995 the police informed the Valencia City 

Council that nightclubs and discotheques in the sector in which the 

applicant lived did not systematically close on time. They said that they 

were able to confirm that the local residents’ complaints were founded. 

15.  On 28 June 1996 the City Council approved a new bylaw on noise 

and vibrations, which was published on 23 July 1996 in the Official Gazette 

of Valencia province. Article 8 of the bylaw lays down that in a family 

residential area (such as the one in which the applicant lives) external noise 

levels were not to exceed 45 dBA Leq between 10 p.m. and 8 a.m. 

Article 30 of the bylaw defines “acoustically saturated zones” as areas in 

which the large number of establishments, activity of the people frequenting 

them and passing traffic expose local residents to high noise levels and 

cause them serious disturbance. 

16.  Lastly, the bylaw specified the conditions that had to be satisfied for 

an area to be designated an “acoustically saturated zone” (zona 

acústicamente saturada) and the consequences of designation, which 

included a ban on new activities (such as nightclubs and discotheques) that 

led to acoustic saturation. 

17.  Following a resolution of the Valencia City Council sitting in 

plenary session on 27 December 1996, which was published in the Official 

194



 MORENO GÓMEZ v. SPAIN JUDGMENT 3 

Gazette of the Valencia province on 27 January 1997, the area in which the 

applicant lived was designated an acoustically saturated zone. 

18.  Nevertheless, on 30 January 1997 the City Council granted a licence 

for a discotheque to be opened in the building she lived in. The licence was 

subsequently declared invalid by a judgment of the Supreme Court of 

17 October 2001. 

19.  In order to determine whether the area should be designated an 

acoustically saturated zone, the City Council took various sound-level 

readings to monitor acoustic pollution there. In each of its reports the City 

Council laboratory indicated that the noise levels exceeded those permitted 

by the bylaw. 

B.  Court proceedings 

20.  The applicant was exasperated by the situation, which prevented her 

from sleeping and resting and caused her insomnia and serious health 

problems. On 21 August 1997 she lodged a preliminary claim with the 

Valencia City Council in which she relied on Article 15 (right to life and to 

physical integrity) and Article 18 § 2 (right to the privacy and inviolability 

of the home). She sought 3,907 euros (650,000 pesetas) for the damage she 

had sustained and the cost of installing double glazing. 

21.  Having received no reply from the authorities and in accordance 

with the Fundamental Rights (Protection) Act (Law no. 62/1978), the 

applicant lodged an application for judicial review with the Valencia High 

Court of Justice on 25 November 1997, alleging a violation of Articles 15 

and 18 § 2 of the Constitution. 

22.  On 2 October 1997 the Valencia City Council lodged its written 

observations. It submitted that the application was premature and should be 

declared inadmissible, as the Council could still find a solution. This 

preliminary objection was dismissed in a decision of 27 October 1997. 

23.  On 11 December 1997 the representative of state council’s office 

argued that the court should find in favour of the applicant. He considered 

that there had been a violation of Articles 15 and 18 § 2 of the Constitution 

and that the applicant’s claim for damages was justified. 

24.  In a judgment of 21 July 1998, delivered after an adversarial hearing 

in public, the Valencia High Court of Justice dismissed the application for 

judicial review. It found that the readings had been taken in the entrance hall 

to the building, not in the applicant’s flat, and could not entail a violation of 

Articles 15 and 18 § 2 of the Constitution; it also noted that the medical 

expert’s report stated only that the applicant had been receiving treatment 

for insomnia for several years, without indicating the length of or reason for 

such treatment. 

25.  On 9 October 1998 the applicant lodged an amparo appeal with the 

Constitutional Court. Relying on Articles 14 (equality) and 24 (right to a 

fair hearing) of the Constitution, she complained that the High Court of 
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Justice had not given sufficient reasons in its judgment or assessed the 

evidence. She also complained under Articles 15 and 18 § 2 of the 

Constitution of a violation of her rights to life, physical and mental 

integrity, privacy and the inviolability of the home. 

26.  In a decision of 29 May 2000, the Constitutional Court declared the 

amparo appeal admissible and invited the applicant, the representative of 

state council’s office and the Valencia City Council to submit their 

observations. On the same day, it summoned the parties to a hearing on the 

merits on 16 May 2001. 

27.  At the hearing on 16 May 2001, which was attended by all the 

parties, the applicant repeated her factual and legal submissions, stressing 

that there had been a violation of her fundamental rights. 

28.  The Valencia City Council raised a number of preliminary 

objections. It further submitted that the appeal was confined to the decision 

of the Valencia High Court of Justice. With regard to the alleged violation 

of Articles 15 and 18 § 2 of the Constitution, it stated that there was no 

evidence of noise levels inside the applicant’s home and that the authority 

concerned should not bear sole responsibility for the noise to which the 

applicant had allegedly been exposed, as it had very limited means at its 

disposal to combat it. 

29.  The representative of state council’s office agreed with the applicant 

that there had been a violation of Articles 15 and 18 § 2 of the Constitution. 

He argued that the amparo appeal should be regarded as hybrid, since it 

both accused the Valencia City Council of failing to defend the fundamental 

rights set out in Articles 15 and 18 of the Constitution and challenged the 

Valencia High Court of Justice’s decision, alleging a violation of 

Articles 14 and 24 of the Constitution also. 

30.  As regards the violation of Articles 15 and 18 § 2 of the 

Constitution, the representative of state council’s office said that, in the light 

of the judgments of the European Court of Human Rights, in particular in 

the case of López Ostra v. Spain, there had been a violation of the 

applicant’s right to the inviolability of her home, as her home environment 

had been rendered unfit for ordinary everyday living. On the basis of the 

Court’s case-law, he sought a broader definition of the constitutional 

concept of the “home”. 

31.  As regards noise levels inside the applicant’s home, the 

representative of state council’s office considered that the burden of proof 

had been reversed, as it was clear in the instant case that officials from the 

City Council had confirmed on a number of occasions that the maximum 

permitted noise levels were being exceeded. Consequently, he did not 

consider it necessary to require such proof from the applicant. 

32.  In a judgment of 29 May 2001, which was served on 31 May 2001, 

the Constitutional Court dismissed the appeal after also dismissing the 

Valencia City Council’s preliminary objections. It ruled that the amparo 
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appeal was hybrid in nature, that is to say that it alleged a violation of 

Articles 15 and 18 § 2 of the Constitution by the Valencia City Council and 

a breach of Articles 14 and 24 of the Constitution by the Valencia High 

Court of Justice. 

33.  As regards the alleged violation of Articles 14 and 24 of the 

Constitution, the Constitutional Court began by noting that it was not 

entitled to substitute the High Court’s assessment of the evidence with its 

own. As to the applicant’s allegation that the judgment did not contain 

sufficient reasons, it noted that the High Court’s decision could not be 

regarded as arbitrary or unreasonable. It further observed that the applicant 

had not identified the decisions on which she relied in alleging 

discrimination. Thus, there was no evidence of any violation of Articles 14 

and 24 of the Constitution. 

34.  With regard to the alleged violation of Articles 15 (right to life and 

physical integrity) and 18 § 2 (right to privacy and to the inviolability of the 

home) of the Constitution, the Constitutional Court referred to the decisions 

in which the European Court of Human Rights had held that, in cases of 

exceptional gravity, repeated damage to the environment could infringe the 

right to respect for private and family life under Article 8 § 1 of the 

Convention, even if did not endanger health. The Constitutional Court held, 

however: 

“... there may only be a violation of Article 15 of the Constitution if the level of 

acoustic saturation to which a person is exposed as a result of an act or omission of a 

public authority causes serious and immediate damage to his or her health.” 

35.  The Constitutional Court found that that test had not been satisfied in 

the case before it and pointed out: 

“... even though the appellant maintains that the noise levels to which she was 

exposed turned her into an insomniac, the only evidence she has adduced is a 

certificate stating that she was admitted to hospital and saw a doctor, without any 

indication of the period for which she had been suffering from lack of sleep or the 

cause thereof. ...” 

36.  The Constitutional Court found that the applicant had not established 

a direct link between the noise and the damage she had sustained. 

37.  As to the allegation of a violation of Article 18 of the Constitution, 

the Constitutional Court further found that she had not established the 

existence of a nuisance in her home that amounted to a violation of the 

constitutional provision. It stated: 

“... the appellant has confined herself to making a general complaint by stating that 

the origin of the noise was diffuse and not restricted to a single source of production, 

and that the acoustic saturation resulted from a combination of noises. ... On the 

contrary, her entire case is based on a few sound-level readings taken inside her home 

which gave disparate results ... and do not establish that there has been a violation of 

the right relied on. ...” 
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38.  By way of conclusion, the Constitutional Court dismissed the 

amparo appeal on the following ground: 

“Consequently, as regards the alleged violation of the rights relied on the amparo 

appeal must be dismissed, as the appellant has failed to prove the existence of a 

genuine effective breach of fundamental rights attributable to the Valencia City 

Council.” 

39.  That judgment was delivered by the Constitutional Court sitting as a 

full court. However, two judges expressed concurring opinions. The first 

said that the judgment restricted the free development of the personality at 

home. He considered that the conditions that had to be satisfied for there to 

be a violation of fundamental rights in the case under consideration were 

unreasonable and he defended the need to speak of a triple layer of 

constitutional protection, ranging from the right to physical and moral 

integrity (Article 15 of the Constitution) to an environment that was suitable 

for personal development (Article 45 § 1 of the Constitution), via the right 

to privacy in the home (Article 18 § 2 of the Constitution). 

40.  The second judge pointed out in his concurring opinion that there 

was a preliminary problem that had not been adequately dealt with, namely 

the degree to which the relevant authority was required to provide the 

requested protection. Determining the extent of that obligation was a 

prerequisite to establishing whether or not there existed a causal link 

between the authority’s failure to act and the alleged violation. The 

authorities were obliged to exercise their power when the breach of the 

fundamental rights attained a certain level of gravity. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  The Constitution 

41.  The relevant provisions of the Constitution are as follows: 

Article 10 § 2 

“The provisions relating to the fundamental rights and freedoms recognised under 

the Constitution shall be construed in accordance with the Universal Declaration of 

Human Rights and the international treaties and agreements which Spain has ratified 

in that sphere.” 

Article 15 

“Everyone shall have the right to life and to physical and mental integrity. ...” 
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Article 18 § 2 

“The home shall be inviolable. ...” 

Article 45 § 1 

“Everyone shall have the right to enjoy an environment suitable for personal 

development and the duty to preserve it. 

...” 

Article 53 § 2 

“Every citizen shall be entitled to seek protection of the freedoms and rights 

recognised in Article 14 and in the first section of Chapter II by bringing an action in 

the ordinary courts under a procedure designed to ensure priority and expedition and, 

in appropriate cases, by an appeal (recurso de amparo) to the Constitutional Court...” 

B.  The Fundamental Rights (Protection) Act (Law no. 62/1978) 

42.  Section 6, which was repealed by the Administrative Courts Act of 

13 July 1998 (Law no. 29/1998), read as follows: 

“... [a]n application for judicial review may be brought in accordance with the 

procedural rules set out in this section in respect of decisions of the public authorities 

that are subject to administrative law and liable to affect the exercise of the 

fundamental rights of the person...” 

C.  The Constitutional Court Act 

43.  The relevant parts of Article 44 of the Constitutional Court Act 

reads: 

“1.  An amparo appeal for violations of rights and guarantees amenable to 

constitutional protection ... will lie only if: 

... 

(c)  the party relying on the alleged violation formally pleads it in the relevant 

proceedings after becoming aware of its occurrence.” 
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D.  The bylaw on noise and vibrations issued by the Valencia City 

Council on 28 June 1986 

44.  The relevant provisions of the bylaw provide: 

Article 8 § 1 

“Permitted external noise-reception levels shall be determined by reference to the 

main user of each of the areas marked on the city development plan and shall not 

exceed: 

Maximum reception levels: 

... 

Multiple family residence: 

Daytime (from 8 a.m. to 10 p.m.): 55 dB (A) 

Night-time (from 10 p.m. to 8 a.m.): 45 dB (A) 

...” 

Article 30 

“1.  Zones that are acoustically saturated by additional causes are areas or places in 

which the large number of establishments, activity of the people frequenting them and 

passing traffic expose local residents to high noise levels and cause them serious 

disturbance. 

2.  An area may be designated an acoustically saturated zone (ASZ) if, though 

individual activities are compliant with the levels set out in this bylaw, the level of 

disturbance due to external noise as referred to in Article 8 is exceeded twice-weekly 

in consecutive weeks, or three times intermittently over a period of 35 days, and 

exceeds 20 dB (A).” 

E.  The expert report 

45.  The relevant parts of the report drawn up by Mr X, a professor of 

applied physics, on the sound-level readings taken in the district in which 

the applicant lived in Valencia read as follows: 

“The results obtained from measurements taken by the Valencia University acoustic 

laboratory over a period of several years in the said area and measurements taken by 

other bodies showed that ambient noise levels in this area, in particular at nights and 

weekends (especially between 1 a.m. and 3 a.m.) are extremely high. At these periods 

in the area concerned the hourly equivalent sound levels (Leq) frequently exceed 

70 dB (A) and the maximum corresponding levels exceed 80 dB (A). 
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As a result, we can say that noise levels in dwellings in this urban area are 

intolerably high at night-time and, consequently, detrimental to the health and well-

being of the residents. 

This conclusion is based on the fact that, even with the windows closed (including 

in the height of summer), indoor noise levels are very high. It should be noted that 

under the current regulations (building norm NBE-CA-88) the minimum insulation 

requirement for the frontage of buildings is 30 dB (A). In practice, that figure is never 

attained and is generally in the region of 15 to 20 dB (A). 

Consequently, in these circumstances, night-time noise levels inside the dwellings, 

for example in bedrooms overlooking the street, can be estimated at in the region of 50 

dB (A), with maximum levels reaching approximately 60 dB (A). We would point out 

that this is a general estimate and is made without the need for specific measurements 

to be taken inside the dwellings concerned. 

We should explain here that the difference between 50 or 60 dB (A) and 30 dB (A) 

is enormous. Thus, an increase from 30 to 33 dB (A) does not represent a slight 

increase in noise (as a layman might think) but the doubling in intensity of the 

corresponding noise. An informed reading of this report is only possible if the 

meaning of the “decibel” unit used here is correctly understood.” 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

46.  The applicant complained of noise and of being disturbed at night by 

nightclubs near her home. She alleged that the Spanish authorities were 

responsible and that the resulting onslaught of sound constituted a violation 

of her right to respect for her home, as guaranteed by Article 8, which 

provides: 

Article 8 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except as such as is in accordance with the law and is necessary in a democratic 

society in the interests of national security, public safety or the well-being of the 

country, for the protection of health or morals, or for the protection of the rights and 

freedoms of others.” 
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A.  Submissions of the parties 

1.  The applicant 

47.  The applicant complained of inaction on the part of the local 

authorities in Valencia, in particular the City Council, which had failed to 

put a stop to the night-time disturbances. She said that the Government had 

not put forward any explanation for the failure to act. 

48.  Firstly, although the Valencia City Council was not the direct source 

of the noise pollution, it had, in the applicant’s submission, caused the 

acoustic saturation by issuing an unlimited number of licences, without 

taking measures to comply with the law. The applicant referred to the 

principles that had been established in the case of Lopez Ostra v. Spain 

(judgment of 9 December 1994, Series A no. 303-C, § 51), which concerned 

the effects of pollution outside the home but also the frame of reference for 

fundamental rights, in particular the home. She added that the municipal 

bylaw required measurements of noise emissions from external sources to 

be taken at the front of the building in which the dwelling was located. 

49.  In her additional observations of 14 September 2004, the applicant 

observed that the level of the night-time disturbance (from 10 p.m. to 

6. 30 p.m.) caused by more than 127 nightclubs infringed the right to health, 

as indeed was confirmed by the World Health Organisation’s guidelines. 

Unlike the position in the case of Hatton and Others v. the United Kingdom 

[GC] (no. 36022/97, ECHR 2003-VIII), her home was neither within nor 

adjacent to an area of vital importance, such as an area relevant to a 

strategic transport or communications infrastructure. She stressed that her 

home was in an urban area, specifically, a residential one. 

2.  The Government 

50.  The Government submitted that the noise to which the applicant 

referred came from private activities and that, consequently, there had not 

been direct interference by the authorities in the right to the intimacy of the 

home and to respect for private and family life. They added that the 

Valencia City Council had taken various measures in order to solve the 

problem of acoustic pollution in the area in which the applicant lived. These 

included preparing and approving a comprehensive and stringent municipal 

bylaw, designating acoustically saturated zones and a policy of imposing 

penalties, withdrawing licences and prosecuting offenders. 

51.  Even assuming that the applicant had been exposed from time to 

time to acoustic pollution and had been able to prove the effect of the noise 

inside her home, the relevant authorities had already taken sufficient 

measures to remedy the situation. 
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52.  In addition, the courts had noted in their decisions that the applicant 

had failed to establish that she had been exposed to noise inside her home 

emanating from night-time disturbances and that, in any event, Article 8 

protection was restricted to the home and could not apply when the subject 

matter of the complaint was a nuisance outside the home. The Government 

accordingly maintained that no interference with the applicant’s right to 

respect for her home could be found. 

B.  The Court’s assessment 

1.  General principles 

53.  Article 8 of the Convention protects the individual’s right to respect 

for his private and family life, his home and his correspondence. A home 

will usually be the place, the physically defined area, where private and 

family life develops. The individual has a right to respect for his home, 

meaning not just the right to the actual physical area, but also to the quiet 

enjoyment of that area. Breaches of the right to respect of the home are not 

confined to concrete or physical breaches, such as unauthorised entry into a 

person’s home, but also include those that are not concrete or physical, such 

as noise, emissions, smells or other forms of interference. A serious breach 

may result in the breach of a person’s right to respect for his home if it 

prevents him from enjoying the amenities of his home (see Hatton and 

Others v. the United Kingdom cited above, § 96). 

54.  Thus in the case of Powell and Rayner v. the United Kingdom 

(judgment of 21 February 1990, Series A no. 172, § 40), the Court declared 

Article 8 applicable because: “In each case, albeit to greatly differing 

degrees, the quality of the applicant’s private life and the scope for enjoying 

the amenities of his home ha[d] been adversely affected by the noise 

generated by aircraft using Heathrow Airport”. In the aforementioned case 

of López Ostra v. Spain, which concerned noise pollution and a waste-

treatment plant, the Court said: “severe environmental pollution may affect 

individuals’ well-being and prevent them from enjoying their homes in such 

a way as to affect their private and family life adversely, without, however, 

seriously endangering their health”. In the case of Guerra and Others v. 

Italy (judgment of 19 February 1998, Reports of Judgments and Decisions 

1998-I, § 57), the Court observed: “The direct effect of the toxic emissions 

on the applicants’ right to respect for their private and family life means that 

Article 8 is applicable”. Lastly, in the case of Surugiu v. Romania 

(no. 48995/99, 20 April 2004), which concerned various acts of harassment 

by third parties who entered the applicant’s yard and dumped several 

cartloads of manure in front of the door and under the windows of the 

house, the Court found that the acts constituted repeated interference by 
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third parties with the applicant’s right to respect for his home and that 

Article 8 of the Convention was applicable. 

55.  Although the object of Article 8 is essentially that of protecting the 

individual against arbitrary interference by the public authorities, it may 

involve the authorities’ adopting measures designed to secure respect for 

private life even in the sphere of the relations of individuals between 

themselves (see, among other authorities, Stubbings and Others v. the 

United Kingdom, judgment of 22 October 1996, Reports 1996-IV, pp. 1505, 

§ 62; and Surugiu v. Romania, cited above, § 59). Whether the case is 

analysed in terms of a positive duty on the State to take reasonable and 

appropriate measures to secure the applicants’ rights under paragraph 1 of 

Article 8 or in terms of an interference by a public authority to be justified 

in accordance with paragraph 2, the applicable principles are broadly 

similar. In both contexts regard must be had to the fair balance that has to be 

struck between the competing interests of the individual and of the 

community as a whole. Furthermore, even in relation to the positive 

obligations flowing from the first paragraph of Article 8, in striking the 

required balance the aims mentioned in the second paragraph may be of a 

certain relevance (see Hatton and Others v. the United Kingdom, cited 

above, § 98). 

56.  The Court reiterates that the Convention is intended to guarantee 

rights that are “practical and effective”, not “theoretical or illusory” (see, 

among other authorities, Papamichalopoulos and Others v. Greece, 

judgment of 24 June 1993, Series A no. 260-B, § 42). 

2.  Application of the above principles in the instant case 

57.  The present case does not concern interference by public authorities 

with the right to respect for the home, but their failure to take action to put a 

stop to third-party breaches of the right relied on by the applicant. 

58.  The Court notes that the applicant lives in an area that is indisputably 

subject to night-time disturbances; this clearly unsettles the applicant as she 

goes about her daily life, particularly at weekends. The Court must now 

determine whether the nuisance caused by the noise attained the minimum 

level of severity required for it to constitute a violation of Article 8. 

59.  The Government have argued that the domestic courts found that the 

applicant has failed to establish the noise levels inside her home. The Court 

considers that it would be unduly formalistic to require such evidence in the 

instant case, as the City authorities have already designated the area in 

which the applicant lives an acoustically saturated zone, which, according to 

the terms of the municipal bylaw of 28 June 1986, means an area in which 

local residents are exposed to high noise levels which cause them serious 

disturbance (see paragraph 44 above). In the present case, the fact that the 

maximum permitted noise levels have been exceeded has been confirmed on 

a number of occasions by council staff (see paragraphs 14 and 19 above). 
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Consequently, there appears to be no need to require a person from an 

acoustically saturated zone such as the one in which the applicant lives to 

adduce evidence of a fact of which the municipal authority is already 

officially aware. Thus, in the domestic proceedings, the representative of 

state council’s office did not consider it necessary to require the applicant to 

adduce such evidence (see paragraph 31 above) and added that there had 

been a reversal of the burden of proof in the present case. 

60.  In view of the volume of the noise – at night and beyond the 

permitted levels – and the fact that it continued over a number of years, the 

Court finds that there has been a breach of the rights protected by Article 8. 

61.  Although the Valencia City Council has used its powers in this 

sphere to adopt measures (such as the bylaw concerning noise and 

vibrations) which should in principle have been adequate to secure respect 

for the guaranteed rights, it tolerated, and thus contributed to, the repeated 

flouting of the rules which it itself had established during the period 

concerned. Regulations to protect guaranteed rights serve little purpose if 

they are not duly enforced and the Court must reiterate that the Convention 

is intended to protect effective rights, not illusory ones. The facts show that 

the applicant suffered a serious infringement of her right to respect for her 

home as a result of the authorities’ failure to take action to deal with the 

night-time disturbances. 

62.  In these circumstances, the Court finds that the respondent State has 

failed to discharge its positive obligation to guarantee the applicant’s right 

to respect for her home and her private life, in breach of Article 8 of the 

Convention. 

63.  There has consequently been a violation of that provision. 

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

64.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

65.  The applicant claimed 879 euros (EUR) on account of pecuniary 

damage for the double glazing she had had installed in her bedroom. She 

also claimed EUR 3,005 for non-pecuniary damage. 

66.  The Government did not make any submissions on this point. 

67.  The Court notes that the sole ground for awarding the applicant just 

satisfaction in the instant case is the failure of the relevant authorities to take 
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the action they could reasonably have been expected to take to put a stop to 

the infringement of the applicant’s right to respect for her home. The Court 

therefore finds that there was a causal link between the violation of the 

Convention and any pecuniary damage sustained by the applicant. She is 

therefore entitled to an award under that head. Ruling on an equitable basis, 

as required by Article 41, it finds that the authorities’ failure to take action 

undeniably caused the applicant non-pecuniary damage for which she 

should also receive compensation and awards her EUR 3,884 for pecuniary 

and non-pecuniary damage. 

B.  Costs and expenses 

68.  The applicant also claimed EUR 4,952.15 for the costs and expenses 

she had incurred before the domestic courts and the Court. In her statement 

of account, she breaks down her claim into (1) the fees and expenses of her 

representative in the proceedings before the domestic courts 

(EUR 2,091.53), (2) the fees and expenses of her representative in the 

proceedings before the European Court of Human Rights (EUR 2,091.53) 

and (3) the cost of translation services (EUR 769.10). 

69.  The Government did not make any submissions on this point. 

70.  Under the Court’s case-law, applicants may recover reimbursement 

of their costs and expenses only in so far as they have been actually and 

necessarily incurred and are reasonable as to quantum. In the instant case, 

and having regard to the material before it and the aforementioned criteria, 

the Court considers it reasonable to award the applicant EUR 4,500. 

C.  Default interest 

71.  The Court considers it appropriate that the default interest should be 

based on the marginal lending rate of the European Central Bank, to which 

should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of Article 8 of the Convention; 

 

2.  Holds 

(a) that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final according to 

Article 44 § 2 of the Convention, the following sums; 

(i)  EUR 3,884 (three thousand eight hundred and eighty-four euros) 

for pecuniary and non-pecuniary damage; 
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(ii)  EUR 4,500 (four thousand five hundred euros) in respect of 

costs and expenses; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

 

3.  Dismisses the remainder of the claim for just satisfaction. 

Done in French and notified in writing on 16 November 2004, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

Michael O’BOYLE Nicolas BRATZA 

 Registrar President 
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In the case of Öneryıldız v. Turkey,
The European Court of Human Rights, sitting as a Grand Chamber 

composed of:
Mr L. WILDHABER, President,
Mr C.L. ROZAKIS,
Mr J.-P. COSTA,
Mr G. RESS,
Sir Nicolas BRATZA,
Mrs E. PALM,
Mr L. LOUCAIDES,
Mr R. TÜRMEN,
Mrs F. TULKENS,
Mr K. JUNGWIERT,
Mrs M. TSATSA-NIKOLOVSKA,
Mrs H.S. GREVE,
Mr A.B. BAKA,
Mr M. UGREKHELIDZE,
Mr A. KOVLER,
Mr V. ZAGREBELSKY,
Mrs A. MULARONI, judges,

and Mr P.J. MAHONEY, Registrar,
Having deliberated in private on 7 May 2003 and on 16 June and 

15 September 2004,
Delivers the following judgment, which was adopted on the last-

mentioned date:

PROCEDURE

1.  The case originated in an application (no. 48939/99) against the 
Republic of Turkey lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by two Turkish nationals, Mr Ahmet Nuri Çınar and 
Mr Maşallah Öneryıldız, on 18 January 1999.

2.  Relying on Articles 2, 8 and 13 of the Convention and on Article 1 of 
Protocol No. 1, the applicants submitted that the national authorities were 
responsible for the deaths of their close relatives and for the destruction of 
their property as a result of a methane explosion on 28 April 1993 at the 
municipal rubbish tip in Ümraniye (Istanbul). They further complained that 
the administrative proceedings conducted in their case had not complied 
with the requirements of fairness and promptness set forth in Article 6 § 1 
of the Convention.
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3.  The application was allocated to the First Section of the Court 
(Rule 52 § 1 of the Rules of Court). Within that Section, a Chamber 
composed of Mrs E. Palm, President, Mrs W. Thomassen, Mr Gaukur 
Jörundsson, Mr R. Türmen, Mr C. Bîrsan, Mr J. Casadevall, Mr R. Maruste, 
judges, and Mr M. O’Boyle, Section Registrar, decided on 22 May 2001 to 
disjoin the complaints of Mr Çınar and Mr Öneryıldız and declared the 
application admissible in so far as it concerned the latter (“the applicant”), 
acting on his own behalf, on behalf of his three surviving sons, Hüsamettin, 
Aydın and Halef Öneryıldız, who were minors at the time, and also on 
behalf of his wife, Gülnaz Öneryıldız, his concubine, Sıdıka Zorlu, and his 
other children, Selahattin, İdris, Mesut, Fatma, Zeynep, Remziye and 
Abdülkerim Öneryıldız.

4.  On 18 June 2002, after holding a hearing, the Chamber delivered a 
judgment in which it held by five votes to two that there had been a 
violation of Article 2 of the Convention, unanimously that there was no 
need to examine separately the complaints under Article 6 § 1 and Articles 8 
and 13 of the Convention, and by four votes to three that there had been a 
violation of Article 1 of Protocol No. 1. The partly dissenting opinions of 
Mr Casadevall, Mr Türmen and Mr Maruste were annexed to the judgment.

5.  On 12 September 2002 the Turkish Government (“the Government”) 
requested under Article 43 of the Convention and Rule 73 that the case be 
referred to the Grand Chamber.

On 6 November 2002 a panel of the Grand Chamber decided to accept 
that request.

6.  The composition of the Grand Chamber was determined according to 
the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24.

7.  Before the Grand Chamber the applicant, represented by Ms E. Deniz, 
of the Istanbul Bar, and the Government, represented by their co-Agent, Mrs 
D. Akçay, filed memorials on 7 and 10 March 2003 respectively. The 
parties subsequently sent the Registry additional observations and 
documents in support of their arguments.

8.  A hearing took place in public in the Human Rights Building, 
Strasbourg, on 7 May 2003 (Rule 59 § 3).

There appeared before the Court:

(a)  for the Government
Mrs D. AKÇAY, Co-Agent,
Mr Y. BELET,
Ms G. ACAR, 
Ms V. SİRMEN,
Ms J. KALAY, Advisers;
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(b)  for the applicant
Ms E. DENİZ, Counsel,
Mr Ş. ÖZDEMİR, Adviser.

The Court heard addresses by Ms Deniz and Mrs Akçay.

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

9.  The applicant was born in 1955 and is now living in the district of 
Şirvan (province of Siirt), the area where he was born. At the material time 
he was living with twelve close relatives in the slum quarter (gecekondu 
mahallesi) of Kazım Karabekir in Ümraniye, a district of Istanbul, where he 
had moved after resigning from his post as a village guard in south-eastern 
Turkey.

A.  The Ümraniye household-refuse tip and the area in which the 
applicant lived

10.  Since the early 1970s a household-refuse tip had been in operation in 
Hekimbaşı, a slum area adjoining Kazım Karabekir. On 22 January 1960 
Istanbul City Council (“the city council”) had been granted use of the land, 
which belonged to the Forestry Commission (and therefore to the Treasury), 
for a term of ninety-nine years. Situated on a slope overlooking a valley, the 
site spread out over a surface area of approximately 35 hectares and from 
1972 onwards was used as a rubbish tip by the districts of Beykoz, Üsküdar, 
Kadıköy and Ümraniye under the authority and responsibility of the city 
council and, ultimately, the ministerial authorities.

When the rubbish tip started being used, the area was uninhabited and the 
closest built-up area was approximately 3.5 km away. However, as the years 
passed, rudimentary dwellings were built without any authorisation in the 
area surrounding the rubbish tip, which eventually developed into the slums 
of Ümraniye.

According to an official map covering the areas of Hekimbaşı and Kazım 
Karabekir, produced by Ümraniye District Council’s Technical Services 
Department, the applicant’s house was built on the corner of Dereboyu 
Street and Gerze Street. That part of the settlement was adjacent to the 
municipal rubbish tip and since 1978 had been under the authority of a local 
mayor answerable to the district council.
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The Ümraniye tip no longer exists. The local council had it covered with 
earth and installed air ducts. Furthermore, land-use plans are currently being 
prepared for the areas of Hekimbaşı and Kazım Karabekir. The city council 
has planted trees on a large area of the former site of the tip and has had 
sports grounds laid.

B.  Steps taken by Ümraniye District Council

1.  In 1989
11.  Following the local elections of 26 March 1989, Ümraniye District 

Council sought to amend the urban development plan on a scale of 1:1,000. 
However, the decision-making authorities refused to adopt the plan as it 
covered an area that ran very close to the municipal rubbish tip.

From 4 December of that year Ümraniye District Council began dumping 
heaps of earth and refuse on to the land surrounding the Ümraniye slums in 
order to redevelop the site of the rubbish tip.

However, on 15 December 1989 M.C. and A.C., two inhabitants of the 
Hekimbaşı area, brought proceedings against the district council in the 
Fourth Division of the Üsküdar District Court to establish title to land. They 
complained of damage to their plantations and sought to have the work 
halted. In support of their application, M.C. and A.C. produced documents 
showing that they had been liable for council tax and property tax since 
1977 under tax no. 168900. In 1983 the authorities had asked them to fill in 
a standard form for the declaration of illegal buildings so that their title to 
the properties and land could be regularised (see paragraph 54 below). On 
21 August 1989, at their request, the city council’s water and mains 
authority had ordered a water meter to be installed in their house. 
Furthermore, copies of electricity bills show that M.C. and A.C., as 
consumers, made regular payments for the power they had used on the basis 
of readings taken from a meter installed for that purpose.

12.  In the District Court, the district council based its defence on the fact 
that the land claimed by M.C. and A.C. was situated on the waste-collection 
site; that residence there was contrary to health regulations; and that their 
application for regularisation of their title conferred no rights on them.

In a judgment delivered on 2 May 1991 (case no. 1989/1088), the 
District Court found for M.C. and A.C., holding that there had been 
interference with the exercise of their rights over the land in question.

However, the Court of Cassation set the judgment aside on 2 March 
1992. On 22 October 1992 the District Court followed the Court of 
Cassation’s judgment and dismissed M.C.’s and A.C.’s claims.
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2.  In 1991
13.  On 9 April 1991 Ümraniye District Council applied to the Third 

Division of the Üsküdar District Court for experts to be appointed to 
determine whether the rubbish tip complied with the relevant regulations, in 
particular the Regulations on Solid-Waste Control of 14 March 1991. The 
district council also applied for an assessment of the damage it had 
sustained, as evidence in support of an action for damages it was preparing 
to bring against the city council and the councils of the three other districts 
that used the tip.

The application for an expert opinion was registered as case no. 1991/76, 
and on 24 April 1991 a committee of experts was set up for that purpose, 
comprising a professor of environmental engineering, a land registry official 
and a forensic medical expert.

According to the experts’ report, drawn up on 7 May 1991, the rubbish 
tip in question did not conform to the technical requirements set forth, inter 
alia, in regulations 24 to 27, 30 and 38 of the Regulations of 14 March 1991 
and, accordingly, presented a number of dangers liable to give rise to a 
major health risk for the inhabitants of the valley, particularly those living in 
the slum areas: no walls or fencing separated the tip from the dwellings fifty 
metres away from the mountain of refuse, the tip was not equipped with 
collection, composting, recycling or combustion systems, and no drainage 
or drainage-water purification systems had been installed. The experts 
concluded that the Ümraniye tip “exposed humans, animals and the 
environment to all kinds of risks”. In that connection the report, drawing 
attention first to the fact that some twenty contagious diseases might spread, 
underlined the following:

“... In any waste-collection site gases such as methane, carbon dioxide and hydrogen 
sulphide form. These substances must be collected and ... burnt under supervision. 
However, the tip in question is not equipped with such a system. If methane is mixed 
with air in a particular proportion, it can explode. This installation contains no means 
of preventing an explosion of the methane produced as a result of the decomposition 
[of the waste]. May God preserve us, as the damage could be very substantial given 
the neighbouring dwellings. ...”

On 27 May 1991 the report was brought to the attention of the four 
councils in question, and on 7 June 1991 the governor was informed of it 
and asked to brief the Ministry of Health and the Prime Minister’s 
Environment Office (“the Environment Office”).

14.  Kadıköy and Üsküdar District Councils and the city council applied 
on 3, 5 and 9 June 1991 respectively to have the expert report set aside. In 
their notice of application the councils’ lawyers simply stated that the 
report, which had been ordered and drawn up without their knowledge, 
contravened the Code of Civil Procedure. The three lawyers reserved the 
right to file supplementary pleadings in support of their objections once they 
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had obtained all the necessary information and documents from their 
authorities.

As none of the parties filed supplementary pleadings to that end, the 
proceedings were discontinued.

15.  However, the Environment Office, which had been advised of the 
report on 18 June 1991, made a recommendation (no. 09513) urging the 
Istanbul Governor’s Office, the city council and Ümraniye District Council 
to remedy the problems identified in the present case:

“... The report prepared by the committee of experts indicates that the waste-
collection site in question breaches the Environment Act and the Regulations on 
Solid-Waste Control and consequently poses a health hazard to humans and animals. 
The measures provided for in regulations 24, 25, 26, 27, 30 and 38 of the Regulations 
on Solid-Waste Control must be implemented at the site of the tip ... I therefore ask 
for the necessary measures to be implemented ... and for our office to be informed of 
the outcome.”

16.  On 27 August 1992 Şinasi Öktem, the mayor of Ümraniye, applied 
to the First Division of the Üsküdar District Court for the implementation of 
temporary measures to prevent the city council and the neighbouring district 
councils from using the waste-collection site. He requested, in particular, 
that no further waste be dumped, that the tip be closed and that redress be 
provided in respect of the damage sustained by his district.

On 3 November 1992 Istanbul City Council’s representative opposed that 
request. Emphasising the city council’s efforts to maintain the roads leading 
to the rubbish tip and to combat the spread of diseases, stray dogs and the 
emission of odours, the representative submitted, in particular, that a plan to 
redevelop the site of the tip had been put out to tender. As regards the 
request for the temporary closure of the tip, the representative asserted that 
Ümraniye District Council was acting in bad faith in that, since it had been 
set up in 1987, it had done nothing to decontaminate the site.

Istanbul City Council had indeed issued a call for tenders for the 
development of new sites conforming to modern standards. The first 
planning contract was awarded to the American firm CVH2M Hill 
International Ltd, and on 21 December 1992 and 17 February 1993 new 
sites were designed for the European and Anatolian sides of Istanbul 
respectively. The project was due for completion in the course of 1993.

17.  While those proceedings were still pending, Ümraniye District 
Council informed the mayor of Istanbul that from 15 May 1993 the 
dumping of waste would no longer be authorised.

C.  The accident

18.  On 28 April 1993 at about 11 a.m. a methane explosion occurred at 
the site. Following a landslide caused by mounting pressure, the refuse 
erupted from the mountain of waste and engulfed some ten slum dwellings 
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situated below it, including the one belonging to the applicant. Thirty-nine 
people died in the accident.

D.  The proceedings instituted in the present case

1.  The initiative of the Ministry of the Interior
19.  Immediately after the accident two members of the municipal police 

force sought to establish the facts. After taking evidence from the victims, 
including the applicant, who explained that he had built his house in 1988, 
they reported that thirteen huts had been destroyed.

On the same day the members of a crisis unit set up by the Istanbul 
Governor’s Office also went to the site and found that the landslide had 
indeed been caused by a methane explosion.

20.  The next day, on 29 April 1993, the Ministry of the Interior (“the 
Ministry”) ordered the Administrative Investigation Department (“the 
investigation department”) to examine the circumstances in which the 
disaster had occurred in order to determine whether proceedings should be 
instituted against the two mayors, Mr Sözen and Mr Öktem.

2.  The criminal inquiry
21.  While those administrative proceedings were under way, on 30 April 

1993 the Üsküdar public prosecutor (“the public prosecutor”) went to the 
scene of the accident, accompanied by a committee of experts composed of 
three civil-engineering professors from three different universities. In the 
light of his preliminary observations, he instructed the committee to 
determine how liability for the accident should be apportioned among the 
public authorities and the victims.

22.  On 6 May 1993 the applicant lodged a complaint at the local police 
station. He stated: “If it was the authorities who, through their negligence, 
caused my house to be buried and caused the death of my partners and 
children, I hereby lodge a criminal complaint against the authority or 
authorities concerned.” The applicant’s complaint was added to the 
investigation file (no. 1993/6102), which the public prosecutor had already 
opened of his own motion.

23.  On 14 May 1993 the public prosecutor heard evidence from a 
number of witnesses and victims of the accident. On 18 May 1993 the 
committee of experts submitted the report ordered by the public prosecutor. 
In its report the committee noted, firstly, that there was no development plan 
on a scale of 1:5,000 for the region, that the urban development plan on a 
scale of 1:1,000 had not been approved and that most of the dwellings that 
had been engulfed had in fact been outside the area covered by the urban 
development plan, on the far edge of the site of the rubbish tip. The experts 

215



ÖNERYILDIZ v. TURKEY JUDGMENT8

confirmed that the landslide – affecting land which had already been 
unstable – could be explained both by the mounting pressure of the gas 
inside the tip and by the explosion of the gas. Reiterating the public 
authorities’ obligations and duties under the relevant regulations, the experts 
concluded that liability for the accident should be apportioned as follows:

“(i)  2/8 to Istanbul City Council, for failing to act sufficiently early to prevent the 
technical problems which already existed when the tip was first created in 1970 and 
have continued to increase since then, or to indicate to the district councils concerned 
an alternative waste-collection site, as it was obliged to do under Law no. 3030;

(ii)  2/8 to Ümraniye District Council for implementing a development plan while 
omitting, contrary to Regulations on Solid-Waste Control (no. 20814), to provide for a 
1,000 metre-wide buffer zone to remain uninhabited, and for attracting illegal 
dwellings to the area and taking no steps to prevent them from being built, despite the 
experts’ report of 7 May 1991;

(iii)  2/8 to the slum inhabitants for putting the members of their families in danger 
by settling near a mountain of waste;

(iv)  1/8 to the Ministry of the Environment for failing to monitor the tip effectively 
in accordance with the Regulations on Solid-Waste Control (no. 20814);

(v)  1/8 to the government for encouraging the spread of this type of settlement by 
declaring an amnesty in relation to illegal dwellings on a number of occasions and 
granting property titles to the occupants.”

24.  On 21 May 1993 the public prosecutor made an order declining 
jurisdiction ratione personae in respect of the administrative authorities that 
had been held liable, namely Istanbul City Council, Ümraniye District 
Council, the Ministry of the Environment and the heads of government from 
the period between 1974 and 1993. He accordingly referred the case to the 
Istanbul governor, considering that it came under the Prosecution of Civil 
Servants Act, the application of which was a matter for the administrative 
council of the province of Istanbul (“the administrative council”). However, 
the public prosecutor stated in his order that the provisions applicable to the 
authorities in question were Article 230 and Article 455 § 2 of the Criminal 
Code, which respectively concerned the offences of negligence in the 
performance of public duties and negligent homicide.

In so far as the case concerned the possible liability of the slum 
inhabitants – including the applicant – who were not only victims but had 
also been accused under Article 455 § 2 of the Criminal Code, the public 
prosecutor expressed the opinion that, as the case stood, it was not possible 
to disjoin their complaints, having regard to sections 10 and 15 of the 
above-mentioned Act.

On 27 May 1993, when the investigation department had completed the 
preliminary inquiry, the public prosecutor’s file was transmitted to the 
Ministry.
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3.  Outcome of the administrative investigation in respect of the 
relevant authorities

25.  On 27 May 1993, having regard to the conclusions of its own 
inquiry, the investigation department sought authorisation from the Ministry 
to open a criminal investigation in respect of the two mayors implicated in 
the case.

26.  The day after that request was made Ümraniye District Council 
made the following announcement to the press:

“The sole waste-collection site on the Anatolian side stood in the middle of our 
district of Ümraniye like an object of silent horror. It has broken its silence and caused 
death. We knew it and were expecting it. As a district council, we had been 
hammering at all possible doors for four years to have this waste-collection site 
removed. We were met with indifference by Istanbul City Council. It abandoned the 
decontamination works ... after laying two spades of concrete at the inauguration. The 
ministries and the government were aware of the facts, but failed to take much notice. 
We had submitted the matter to the courts and they had found in our favour, but the 
judicial machinery could not be put into action. ... We must now face up to our 
responsibilities and will all be accountable for this to the inhabitants of Ümraniye ...”

27.  The authorisation sought by the investigation department was 
granted on 17 June 1993 and a chief inspector from the Ministry (“the chief 
inspector”) was accordingly put in charge of the case.

In the light of the investigation file compiled in the case, the chief 
inspector took down statements from Mr Sözen and Mr Öktem. The latter 
stated, among other things, that in December 1989 his district council had 
begun decontamination works in the Hekimbaşı slum area, but that these 
had been suspended at the request of two inhabitants of the area (see 
paragraph 11 above).

28.  The chief inspector finalised his report on 9 July 1993. It endorsed 
the conclusions reached by all the experts instructed hitherto and took 
account of all the evidence gathered by the public prosecutor. It also 
mentioned two other scientific opinions sent to the Istanbul Governor’s 
Office in May 1993, one by the Ministry of the Environment and the other 
by a professor of civil engineering at Boğaziçi University. These two 
opinions confirmed that the fatal landslide had been caused by the methane 
explosion. The report also indicated that on 4 May 1993 the investigation 
department had requested the city council to inform it of the measures 
actually taken in the light of the expert report of 7 May 1991, and it 
reproduced Mr Sözen’s reply:

“Our city council has both taken the measures necessary to ensure that the old sites 
can be used in the least harmful way possible until the end of 1993 and completed all 
the preparations for the construction of one of the biggest and most modern 
installations ... ever undertaken in our country. We are also installing a temporary 
waste-collection site satisfying the requisite conditions. Alongside that, renovation 
work is ongoing at former sites [at the end of their life span]. In short, over the past 

217



ÖNERYILDIZ v. TURKEY JUDGMENT10

three years our city council has been studying the problem of waste very seriously ... 
[and] currently the work is continuing ...”

29.  The chief inspector concluded, lastly, that the death of twenty-six 
people and the injuries to eleven others (figures available at the material 
time) on 28 April 1993 had been caused by the two mayors’ failure to take 
appropriate steps in the performance of their duties and that they should be 
held to account for their negligence under Article 230 of the Criminal Code. 
In spite of, inter alia, the expert report and the recommendation of the 
Environment Office, they had knowingly breached their respective duties: 
Mr Öktem because he had failed to comply with his obligation to order the 
destruction of the illegal huts situated around the rubbish tip, as he was 
empowered to do under section 18 of Law no. 775, and Mr Sözen because 
he had refused to comply with the above-mentioned recommendation, had 
failed to renovate the rubbish tip or order its closure, and had not complied 
with any of the provisions of section 10 of Law no. 3030, which required 
him to order the destruction of the slum dwellings in question, if necessary 
by his own means. However, in his observations the chief inspector did not 
deal with the question whether Article 455 § 2 of the Criminal Code was 
applicable in the instant case.

4.  Allocation of subsidised housing to the applicant
30.  In the meantime, the Department of Housing and Rudimentary 

Dwellings had asked the applicant to contact it, informing him that in an 
order (no. 1739) of 25 May 1993 the city council had allocated him a flat in 
a subsidised housing complex in Çobançeşme (Eyüp, Alibeyköy). On 
18 June 1993 the applicant signed for possession of flat no. 7 in building 
C-1 of that complex. That transaction was made official on 17 September 
1993 in an order by the city council (no. 3927). On 13 November 1993 the 
applicant signed a notarially recorded declaration in lieu of a contract 
stating that the flat in question had been “sold” to him for 125,000,000 
Turkish liras (TRL), a quarter of which was payable immediately and the 
remainder in monthly instalments of TRL 732,844.

It appears likely that the initial payment was made to the Istanbul 
Governor’s Office, which forwarded it to the city council. The applicant 
paid the first monthly instalment on 9 November 1993 and continued to 
make payments until January 1996. In the meantime, prior to 23 February 
1995, he had let his flat to a certain H.Ö. for a monthly rent of 
TRL 2,000,000. It appears that from January 1996 the authorities had to 
avail themselves of enforcement proceedings in order to recover the 
outstanding instalments.

On 24 March 1998 the applicant, who by that time had discharged his 
debt to the city council, gave a notarially recorded undertaking to sell his 
flat to a certain E.B. in return for a down payment of 20,000 German marks.

218



ÖNERYILDIZ v. TURKEY JUDGMENT 11

5.  The criminal proceedings against the relevant authorities
31.  In an order of 15 July 1993, the administrative council decided, by a 

majority, on the basis of the chief inspector’s report, to institute proceedings 
against Mr Sözen and Mr Öktem for breaching Article 230 of the Criminal 
Code.

Mr Sözen and Mr Öktem appealed against that decision to the Supreme 
Administrative Court, which dismissed their appeal on 18 January 1995. 
The case file was consequently sent back to the public prosecutor, who on 
30 March 1995 committed both mayors for trial in the Fifth Division of the 
Istanbul Criminal Court.

32.  The trial before the Division began on 29 May 1995. At the hearing 
Mr Sözen stated, among other things, that he could not be expected to have 
complied with duties which were not incumbent on him or be held solely 
responsible for a situation which had endured since 1970. Nor could he be 
blamed for not having renovated the Ümraniye tip when none of the 
2,000 sites in Turkey had been renovated; in that connection, relying on a 
number of measures which had nonetheless been taken by the city council, 
he argued that the tip could not have been fully redeveloped as long as 
waste continued to be dumped on it. Lastly, he stated: “The elements of the 
offence of negligence in the performance of duties have not been made out 
because I did not act with the intention of showing myself to be negligent 
[sic] and because no causal link can be established [between the incident 
and any negligence on his part].”

Mr Öktem submitted that the groups of dwellings which had been 
engulfed dated back to before his election on 26 March 1989 and that since 
then he had never allowed slum areas to develop. Accusing the Istanbul City 
Council and Governor’s Office of indifference to the problems, Mr Öktem 
asserted that responsibility for preventing the construction of illegal 
dwellings lay with the forestry officials and that, in any event, his district 
council lacked the necessary staff to destroy such dwellings.

33.  In a judgment of 4 April 1996, the Division found the two mayors 
guilty as charged, considering their defence to be unfounded.

The judges based their conclusion, in particular, on the evidence that had 
already been obtained during the extensive criminal inquiries carried out 
between 29 April 1993 to 9 July 1993 (see paragraphs 19 and 28 above). It 
also appears from the judgment of 30 November 1995 that, in determining 
the share of liability incurred by each of the authorities in question, the 
judges unhesitatingly endorsed the findings of the expert report drawn up on 
this precise issue at the public prosecutor’s request, which had been 
available since 18 May 1993 (see paragraph 23 above).

The judges also observed:
“... although they had been informed of the [experts’] report, the two defendants 

took no proper preventive measures. Just as a person who shoots into a crowd should 
know that people will die and, accordingly, cannot then claim to have acted without 
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intending to kill, the defendants cannot allege in the present case that they did not 
intend to neglect their duties. They do not bear the entire responsibility, however. ... 
They were negligent, as were others. In the instant case the main error consists in 
building dwellings beneath a refuse tip situated on a hillside and it is the inhabitants of 
these slum dwellings who are responsible. They should have had regard to the risk 
that the mountain of rubbish would one day collapse on their heads and that they 
would suffer damage. They should not have built dwellings fifty metres from the tip. 
They have paid for that recklessness with their lives ...”

34.  The Division sentenced Mr Sözen and Mr Öktem to the minimum 
term of imprisonment provided for in Article 230 of the Criminal Code, 
namely three months, and to fines of TRL 160,000. Under section 4(1) of 
Law no. 647, the Division commuted the prison sentences to fines, so the 
penalties ultimately imposed were fines of TRL 610,000. Satisfied that the 
defendants would not reoffend, the Division also decided to suspend 
enforcement of the penalties in accordance with section 6 of the same Law.

35.  Both mayors appealed on points of law. They submitted, in 
particular, that the Division had gone beyond the scope of Article 230 of the 
Criminal Code in its assessment of the facts, and had treated the case as one 
of unintentional homicide within the meaning of Article 455 of the Code.

In a judgment of 10 November 1997, the Court of Cassation upheld the 
Division’s judgment.

36.  The applicant has apparently never been informed of those 
proceedings or given evidence to any of the administrative bodies of 
investigation or the criminal courts; nor does any court decision appear to 
have been served on him.

6.  The applicant’s administrative action
37.  On 3 September 1993 the applicant applied to Ümraniye District 

Council, Istanbul City Council and the Ministries of the Interior and the 
Environment, seeking compensation for both pecuniary and non-pecuniary 
damage. The applicant’s claim was broken down as follows: 
TRL 150,000,000 in damages for the loss of his dwelling and household 
goods; TRL 2,550,000,000, TRL 10,000,000, TRL 15,000,000 and 
TRL 20,000,000 in compensation for the loss of financial support incurred 
by himself and his three surviving sons, Hüsamettin, Aydın and Halef; and 
TRL 900,000,000 for himself and TRL 300,000,000 for each of his three 
sons in respect of the non-pecuniary damage resulting from the deaths of 
their close relatives.

38.  In letters of 16 September and 2 November 1993, the mayor of 
Ümraniye and the Minister for the Environment dismissed the applicant’s 
claims. The other authorities did not reply.

39.  The applicant then sued the four authorities for damages in his own 
name and on behalf of his three surviving children in the Istanbul 
Administrative Court (“the court”). He complained that their negligent 
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omissions had resulted in the death of his relatives and the destruction of his 
house and household goods, and again sought the aforementioned amounts.

On 4 January 1994 the applicant was granted legal aid.
40.  The court gave judgment on 30 November 1995. Basing its decision 

on the experts’ report of 18 May 1993 (see paragraph 23 above), it found a 
direct causal link between the accident of 28 April 1993 and the 
contributory negligence of the four authorities concerned. Accordingly, it 
ordered them to pay the applicant and his children TRL 100,000,000 for 
non-pecuniary damage and TRL 10,000,000 for pecuniary damage (at the 
material time those amounts were equivalent to approximately 2,077 and 
208 euros respectively).

The latter amount, determined on an equitable basis, was limited to the 
destruction of household goods, save the domestic electrical appliances, 
which the applicant was not supposed to own. On that point the court 
appears to have accepted the authorities’ argument that “these dwellings had 
neither water nor electricity”. The court dismissed the remainder of the 
claim, holding that the applicant could not maintain that he had been 
deprived of financial support since he had been partly responsible for the 
damage incurred and the victims had been young children or housewives 
who had not been in paid employment such as to contribute to the family’s 
living expenses. The court also held that the applicant was not entitled to 
claim compensation for the destruction of his slum dwelling given that, 
following the accident, he had been allocated a subsidised flat and that, 
although Ümraniye District Council had not exercised its power to destroy 
the dwelling, there had been nothing to prevent it from doing so at any time.

The court decided, lastly, not to apply default interest to the sum awarded 
for non-pecuniary damage.

41.  The parties appealed against that judgment to the Supreme 
Administrative Court, which dismissed their appeal in a judgment of 
21 April 1998.

An application by Istanbul City Council for rectification of the judgment 
was likewise unsuccessful, and the judgment accordingly became final and 
was served on the applicant on 10 August 1998.

42.  The compensation awarded has still not been paid.

7.  Outcome of the criminal proceedings against the slum inhabitants
43.  On 22 December 2000 Law no. 4616 came into force, providing for 

the suspension of the enforcement of judicial measures pending in respect of 
certain offences committed before 23 April 1999.

On 22 April 2003 the Ministry of Justice informed the Istanbul public 
prosecutor’s office that it had been impossible to conclude the criminal 
investigation pending in respect of the slum inhabitants, that the only 
decision concerning them had been the order of 21 May 1993 declining 
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jurisdiction and that the charge against them would become time-barred on 
28 April 2003.

Consequently, on 24 April 2003 the Istanbul public prosecutor decided to 
suspend the opening of criminal proceedings against the inhabitants, 
including the applicant, and four days later the criminal proceedings against 
them became time-barred.

II.  RELEVANT DOMESTIC LAW AND PRACTICE

A.  Turkish criminal law

44.  The relevant provisions of the Criminal Code read as follows:

Article 230 §§ 1 and 3

“Any agent of the State who, in the performance of his public duties, ... acts 
negligently and delays or, for no valid reason, refuses to comply with the lawful 
orders ... of his superiors shall be liable to a term of imprisonment of between three 
months and one year and to a fine of between 6,000 and 30,000 Turkish liras.

...

In every ... case, if third parties have suffered any damage on account of the 
negligence or delay by the civil servant in question, the latter shall also be required to 
compensate for such damage.”

Article 455 §§ 1 and 2

“Anyone who, through carelessness, negligence or inexperience in his profession or 
craft, or through non-compliance with laws, orders or instructions, causes the death of 
another shall be liable to a term of imprisonment of between two and five years and to 
a fine of between 20,000 and 150,000 Turkish liras.

If the act has caused the death of more than one person or has resulted in the death 
of one person and injuries to one or more others ... the perpetrator shall be sentenced 
to a term of imprisonment of between four and ten years and to a heavy fine of a 
minimum of 60,000 Turkish liras.”

Article 29 § 8

“The court shall have full discretion to determine the principal sentence, which can 
vary between a minimum and maximum, taking account of factors such as the 
circumstances in which the offence was committed, the means used to commit it, the 
importance and seriousness of the offence, the time and place at which it was 
committed, the various special features of the offence, the seriousness of the damage 
caused and the risk [incurred], the degree of [criminal] intent ..., the reasons and 
motives for the offence, the aim, the criminal record, the personal and social status of 
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the perpetrator and his conduct following the act [committed]. Even where the 
minimum penalty is imposed, the reasons for the choice of sentence must be 
mentioned in the judgment.”

Article 59

“If the court considers that, other than the statutory mitigating circumstances, there 
are other circumstances favourable to reducing the penalty [imposed] on the 
perpetrator, capital punishment shall be commuted to life imprisonment and life 
imprisonment to a term of imprisonment of thirty years.

Other penalties shall be reduced by a maximum of one-sixth.”

45.  Sections 4(1) and 6(1) of the Execution of Sentences Act (Law 
no. 647) read as follows:

Section 4(1)

“The court may, having regard to the defendant’s personality and situation and to 
the circumstances in which the offence was committed, commute short custodial 
sentences, but not long-term imprisonment:

1.  to a heavy fine ... of between 5,000 and 10,000 Turkish liras per day;

...”

Section 6(1)

“Where a person who has never been sentenced ... to a penalty other than a fine is 
sentenced to ... a fine ... and/or [up to] one year’s imprisonment, execution of the 
sentence may be suspended if the court is satisfied that [the offender], having regard 
to his tendency to break the law, will not reoffend if his sentence is thus suspended ...”

46.  Under the Code of Criminal Procedure, a public prosecutor who, in 
any manner whatsoever, is informed of a situation which gives rise to a 
suspicion that an offence has been committed must investigate the facts with 
a view to deciding whether or not criminal proceedings should be brought 
(Article 153). However, if the suspected offender is a civil servant and the 
offence was committed in the performance of his duties, the investigation of 
the case is governed by the Prosecution of Civil Servants Act of 1914, 
which restricts the public prosecutor’s jurisdiction ratione personae with 
regard to that stage of the proceedings. In such cases it is for the relevant 
local administrative council (for the district or province, depending on the 
suspect’s status) to conduct the preliminary investigation and, consequently, 
to decide whether to prosecute.

An appeal to the Supreme Administrative Court lies against a decision of 
the council. If a decision not to prosecute is taken, the case is automatically 
referred to that court.
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47.  Turkish criminal law affords complainants the opportunity to 
intervene in criminal proceedings. Article 365 of the Code of Criminal 
Procedure contains a provision enabling complainants and anyone who 
considers that they have sustained injury as a result of a criminal offence to 
apply to join as an “intervening party” proceedings that have already been 
instituted by the public prosecutor and, consequently, to act alongside the 
prosecution. After consulting the public prosecutor, the court is required to 
rule on the admissibility of the application to join the proceedings as an 
intervening party (Article 366 of the Code of Criminal Procedure).

48.  If the application is allowed, the intervening party may, among other 
things, claim compensation for damage resulting from the offence as a 
direct victim. That possibility, which is similar to those offered by 
“civil-party applications” or “civil actions” in the legislation of numerous 
Council of Europe member States, is nonetheless subject to certain precise 
rules. According to the Court of Cassation’s case-law, for a decision to be 
given on the compensation to be awarded as a result of an offence, the 
injured person must not only apply to join the proceedings as an intervening 
party but must also explicitly assert his or her right to compensation. Under 
Turkish law, such a claim is not deemed to be an integral part of an 
intervening-party application. The claim for compensation does not have to 
be made at the same time as the intervening-party application; it can be 
made at a later stage, provided that no action for damages has already been 
brought in the civil or administrative courts. Furthermore, all claims for 
compensation within the meaning of Article 358 (or Article 365 § 2) of the 
Code of Criminal Procedure must be specific and substantiated since, in 
assessing such claims, the criminal courts are required to apply the relevant 
civil-law rules, including the prohibition on awarding an amount higher than 
the claim. Conviction of the defendant is necessary for a decision to be 
given on the intervening party’s entitlement to compensation.

B.  Administrative and civil remedies against agents of the State

1.  Administrative proceedings
49.  With regard to civil and administrative liability arising out of 

criminal offences, section 13 of the Administrative Procedure Act (Law 
no. 2577) provides that anyone who has suffered damage as a result of an 
act committed by the administrative authorities may claim compensation 
from the authorities within one year of the alleged act. If this claim is 
rejected in whole or in part or if no reply is received within sixty days, the 
victim may bring administrative proceedings.

The organisation of the administrative courts and the status of their 
judges are governed by the Administrative Courts (Powers and 
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Composition) Act (Law no. 2576) of 6 January 1982 and the Supreme 
Administrative Court Act (Law no. 2575).

2.  Civil proceedings
50.  Under the Code of Obligations, anyone who has suffered damage as 

a result of a tortious or criminal act may bring an action for damages for 
pecuniary loss (Articles 41-46) and non-pecuniary loss (Article 47). The 
civil courts are not bound by either the findings or the verdict of the 
criminal courts on the issue of the defendant’s guilt (Article 53).

However, under section 13 of the Civil Servants Act (Law no. 657), 
anyone who has sustained loss as a result of an act carried out in the 
performance of duties governed by public law may, in theory, only bring an 
action against the public authority by which the civil servant concerned is 
employed and not directly against the civil servant (Article 129 § 5 of the 
Constitution and Articles 55 and 100 of the Code of Obligations). That is 
not, however, an absolute rule. Where an act is found to be tortious or 
criminal and, consequently, is no longer an “administrative” act or deed, the 
civil courts may allow a claim for damages to be made against the official 
concerned, without prejudice to the victim’s right to bring an action against 
the authority on the basis of its joint liability as the official’s employer 
(Article 50 of the Code of Obligations).

C.  Enforcement of court decisions by the authorities

51.  Article 138 § 4 of the 1982 Constitution provides:
“The bodies of executive and legislative power and the authorities must comply with 

court decisions; they cannot in any circumstances modify court decisions or defer 
enforcement thereof.”

Article 28 § 2 of the Code of Administrative Procedure provides:
“  Decisions determining administrative-law actions concerning a specific amount 

shall be enforced ... in accordance with the provisions of the ordinary law.”

Under section 82(1) of the Enforcement and Bankruptcy Act (Law 
no. 2004), State property and property designated as unseizable in the 
legislation governing it cannot be seized. Section 19(7) of the Municipalities 
Act (Law no. 1580 of 3 April 1930) provides that municipal property can be 
seized only if it is not set aside for public use.

According to Turkish legal theory in this field, it follows from the above 
provisions that if the authorities do not themselves comply with a final and 
enforceable court decision ordering compensation, the interested party can 
bring enforcement proceedings under the ordinary law. In that event the 
appropriate institution is empowered to impose on the authorities the 
measures provided for in Law no. 2004, although seizure remains 
exceptional.
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D.  Regulations governing unauthorised buildings and household-
refuse tips

1.  The Constitution
52.  The relevant provisions of the Constitution regarding the 

environment and housing read as follows:

Article 56

“Everyone has the right to live in a healthy, balanced environment.

It shall be the duty of the State and the citizens to improve and preserve the 
environment and to prevent environmental pollution.

To ensure healthy living conditions for all in physical and psychological terms, ... 
the State shall establish health institutions and shall regulate the services they provide.

The State shall perform this task by utilising and supervising health and social-
welfare institutions in both the public and private sectors. ...”

Article 57

“The State shall take appropriate measures to satisfy housing needs by means of a 
plan that takes into account the characteristics of cities and environmental conditions; 
it shall also support community housing schemes.”

Article 65

“The State shall perform the tasks assigned to it by the Constitution in the social and 
economic fields, within the limits of its financial resources and ensuring the 
maintenance of economic stability.”

2.  Slums and the legislation governing them
53.  The information and documents in the Court’s possession show that, 

since 1960, when inhabitants of underprivileged areas started migrating in 
their masses to the richer regions, Turkey has been confronted with the 
problem of slums, consisting in most cases of permanent structures to which 
further floors were soon added. It would appear that currently more than 
one-third of the population live in such dwellings. Researchers who have 
looked into the problem maintain that these built-up areas have not sprung 
up merely as a result of deficiencies in urban planning or shortcomings on 
the part of the municipal police. They point to the existence of more than 
eighteen amnesty laws which have been passed over the years in order to 
regularise the slum areas and, they believe, satisfy potential voters living in 
these rudimentary dwellings.
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54.  The following are the main provisions in Turkish law regarding the 
prevention of slum development.

Section 15(2)(19) of the Municipalities Act (Law no. 1580 of 3 April 
1930) requires local councils to prevent and prohibit any buildings or 
installations that breach the relevant legislation and regulations in that they 
have been erected without permission or constitute a threat to public health, 
order and tranquillity.

Section 18 of Law no. 775 of 20 July 1966 provides that, after the Law’s 
entry into force, any illegal building, whether it is in the process of being 
built or is already inhabited, must be immediately destroyed without any 
prior decision being necessary. Implementation of these measures is the 
responsibility of the administrative authorities, which may have recourse to 
the security forces and other means available to the State. With regard to 
dwellings built before the Law came into force, section 21 provides that, 
subject to certain conditions, slum inhabitants may purchase the land they 
occupy and take out low-interest loans in order to finance the construction 
of buildings which conform to the regulations and urban development plans. 
The built-up areas to which the provisions of section 21 apply are 
designated “slum rehabilitation and clearance zones” and are managed in 
accordance with a plan of action.

Under Law no. 1990 of 6 May 1976, amending Law no. 775, illegal 
constructions built before 1 November 1976 were also considered to be 
covered by the above-mentioned section 21. Law no. 2981 of 24 February 
1984, on buildings not conforming to the legislation on slums and town 
planning, also provided for measures to be taken for the conservation, 
regularisation, rehabilitation and destruction of illegal buildings erected 
prior to that date.

As regards public property, section 18(2) of the Land Registry Act (Law 
no. 3402) of 21 June 1987 provides:

“Common property, ... woodland, premises at the State’s disposal that are set aside 
for public use, and immovable property reverting to the State in accordance with the 
legislation governing it, may not be acquired by adverse possession, regardless of 
whether such property is entered in the land register.”

55.  However, Law no. 4706 of 29 June 2001 – which was designed to 
strengthen the Turkish economy – as amended by Law no. 4916 of 3 July 
2003, allows immovable property belonging to the Treasury to be sold to 
third parties, subject to certain conditions. Section 4(6) and (7) of the Law 
provide that Treasury-owned land containing buildings erected before 
31 December 2000 is to be transferred free of charge to the municipality in 
which it is situated, for sale on preferential terms to the owners of the 
buildings or to their heirs. Sales may be made on payment of an advance 
corresponding to a quarter of the market value of the land, and monthly 
instalments may be paid over three years.
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Local authorities are required to draw up land-use plans and 
implementation plans concerning property transferred to them pursuant to 
the above-mentioned Law.

3.  Household-refuse tips and the regulations governing them
56.  Section 15(2)(24) of the above-mentioned Law no. 1580 provides 

that district councils are responsible for collecting household waste at 
regular intervals by appropriate means and destroying it. By section 6-E, 
paragraph (j), of the City Councils Act (Law no. 3030) and regulation 22 of 
the Public Administration Regulations implementing the Act, city councils 
have a duty to designate sites for the storage of household and industrial 
waste and to install or have installed systems for treating, recycling and 
destroying the waste.

By regulations 5 and 22 of the Regulations on Solid-Waste Control, 
published in the Official Gazette of 14 March 1991, district councils are 
responsible for organising the use of rubbish tips and taking all necessary 
measures to ensure that their operation does not damage the environment 
and the health of human beings and animals. Regulation 31 empowers city 
councils to issue permits for the operation of waste-collection sites within 
the territory of the district councils under their authority.

The Regulations provide that no rubbish tips may be created within 
1,000 metres of housing and that, once a site is in operation, no housing 
may be authorised around the edge of the site (regulation 24) and the site 
must be fenced off (regulation 25). As regards biogas control, regulation 27 
provides:

“The mixtures of nitrogen, ammonia, hydrogen sulphide, carbon dioxide and, in 
particular, methane that result from the microbiological decomposition of the organic 
matter present in the mass of waste ... and may cause explosions and poisoning shall 
be collected by means of a vertical and horizontal drainage system and released into 
the atmosphere in a controlled manner or used to produce energy.”

57.  The general information the Court has been able to procure as to the 
risk of a methane explosion at such sites may be summarised as follows. 
Methane (CH4) and carbon dioxide (CO2) are the two main products of 
methanogenesis, which is the final and longest stage of anaerobic 
fermentation (that is, a process taking place in the absence of air). These 
substances are generated, inter alia, by the biological and chemical 
decomposition of waste. The risks of explosion and fire are mainly due to 
the large proportion of methane in the biogas. The risk of an explosion 
occurs when the level of CH4 in the air is between 5% and 15%. If the level 
rises above 15%, methane will catch fire but will not explode.

58.  It appears from various circulars and regulations in force in the 
Council of Europe’s member States regarding household-waste 
management and the operation of municipal rubbish tips that the main 
priorities of the authorities and operators concerned include: isolating 
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waste-disposal sites by ensuring that they are not located within a minimum 
distance of any housing; preventing the risk of landslides by creating stable 
embankments and dykes and using compaction techniques; and eliminating 
the risk of fire or biogas explosions.

As regards the last-mentioned priority, the recommended method for 
decontaminating sites appears to entail setting up a drainage system for 
fermentation gases whereby gases are pumped out and treated using a 
biological filter as the site continues to operate. A gas-extraction system of 
this kind, provision for which is also made in the Regulations of 14 March 
1991 in force in Turkey, generally consists of perforated vertical ducts 
drilled into the waste or horizontal drains buried in the mass of waste, a 
ventilation system, a biological filter and a network of suction pipes.

III.  RELEVANT INSTRUMENTS OF THE COUNCIL OF EUROPE

59.  With regard to the various texts adopted by the Council of Europe in 
the field of the environment and the industrial activities of the public 
authorities, mention should be made, among the work of the Parliamentary 
Assembly, of Resolution 587 (1975) on problems connected with the 
disposal of urban and industrial waste, Resolution 1087 (1996) on the 
consequences of the Chernobyl disaster, and Recommendation 1225 (1993) 
on the management, treatment, recycling and marketing of waste, and, 
among the work of the Committee of Ministers, Recommendation no. 
R (96) 12 on the distribution of powers and responsibilities between central 
authorities and local and regional authorities with regard to the 
environment.

Mention should also be made of the Convention on Civil Liability for 
Damage resulting from Activities Dangerous to the Environment 
(ETS no. 150 – Lugano, 21 June 1993) and the Convention on the 
Protection of the Environment through Criminal Law (ETS no. 172 – 
Strasbourg, 4 November 1998), which to date have been signed by nine and 
thirteen States respectively.

60.  It can be seen from these documents that primary responsibility for 
the treatment of household waste rests with local authorities, which the 
governments are obliged to provide with financial and technical assistance. 
The operation by the public authorities of a site for the permanent deposit of 
waste is described as a “dangerous activity”, and “loss of life” resulting 
from the deposit of waste at such a site is considered to be “damage” 
incurring the liability of the public authorities (see, inter alia, the Lugano 
Convention, Article 2 §§ 1 (c)-(d) and 7 (a)-(b)).

61.  In that connection, the Strasbourg Convention calls on the Parties to 
adopt such measures “as may be necessary to establish as criminal offences” 
acts involving the “disposal, treatment, storage ... of hazardous waste which 
causes or is likely to cause death or serious injury to any person ...”, and 
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provides that such offences may also be committed “with negligence” 
(Articles 2 to 4). Although this instrument has not yet come into force, it is 
very much in keeping with the current trend towards harsher penalties for 
damage to the environment, an issue inextricably linked with the 
endangering of human life (see, for example, the Council of the European 
Union’s Framework Decision no. 2003/80 of 27 January 2003 and the 
European Commission’s proposal of 13 March 2001, amended on 
30 September 2002, for a directive on the protection of the environment 
through criminal law).

Article 6 of the Strasbourg Convention also requires the adoption of such 
measures as may be necessary to make these offences punishable by 
criminal sanctions which take into account the serious nature of the 
offences; these must include imprisonment of the perpetrators.

62.  Where such dangerous activities are concerned, public access to 
clear and full information is viewed as a basic human right; for example, the 
above-mentioned Resolution 1087 (1996) makes clear that this right must 
not be taken to be limited to the risks associated with the use of nuclear 
energy in the civil sector.

THE LAW

I.  ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION

63.  The applicant complained that the death of nine of his close relatives 
in the accident of 28 April 1993 and the flaws in the ensuing proceedings 
had constituted a violation of Article 2 of the Convention, the relevant part 
of which provides:

“1.  Everyone’s right to life shall be protected by law. No one shall be deprived of 
his life intentionally save in the execution of a sentence of a court following his 
conviction of a crime for which this penalty is provided by law.

 ...”

64.  As they had before the Chamber, the Government disputed that 
submission.
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A.  Applicability

1.  The Chamber judgment
65.  Referring to the examples provided by cases such as L.C.B. v. the 

United Kingdom (judgment of 9 June 1998, Reports of Judgments and 
Decisions 1998-III), Guerra and Others v. Italy (judgment of 19 February 
1998, Reports 1998-I), Botta v. Italy (judgment of 24 February 1998, 
Reports 1998-I) and Calvelli and Ciglio v. Italy ([GC], no. 32967/96, ECHR 
2002-I) and to the European standards in this area, the Chamber emphasised 
that the protection of the right to life, as required by Article 2 of the 
Convention, could be relied on in connection with the operation of 
waste-collection sites, on account of the potential risks inherent in that 
activity. It accordingly held that the positive obligation on States to take 
appropriate steps to safeguard the lives of those within their jurisdiction, for 
the purposes of Article 2, applied in the instant case.

2.  Submissions of those appearing before the Court
66.  The Government argued that the Chamber’s conclusion that “all 

situations of unintentional death” came within the scope of Article 2 had 
given rise to an unprecedented extension of the positive obligations inherent 
in that provision. In their submission, the Chamber’s reasoning departed 
from the position adopted by the Court in recent cases on the subject, such 
as Mastromatteo v. Italy ([GC], no. 37703/99, ECHR 2002-VIII), and was 
not supported by the cases to which it had referred, in particular Osman v. 
the United Kingdom (judgment of 28 October 1998, Reports 1998-VIII) and 
Calvelli and Ciglio (cited above), in which no violation of Article 2 had 
been found.

67.  At the hearing the Government submitted that the State’s 
responsibility for actions that were not directly attributable to its agents 
could not extend to all occurrences of accidents or disasters and that in such 
circumstances the Court’s interpretation as to the applicability of Article 2 
should be neither teleological nor broad, but rather should remain 
restrictive. Otherwise, it might be inferred that the mere fact of being near 
an airport, a nuclear power station or a munitions factory or of simply being 
exposed to chemicals could give rise to a potential violation of Article 2.

68.  The applicant contended that the negligent omissions on the part of 
the State authorities undoubtedly came within the ambit of Article 2 of the 
Convention, seeing that they had resulted in the death of his relatives, and 
that there was nothing in the Government’s submissions to rebut that 
conclusion.
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3.  The Court’s assessment
69.  Taking the parties’ arguments as a whole, the Court reiterates, 

firstly, that its approach to the interpretation of Article 2 is guided by the 
idea that the object and purpose of the Convention as an instrument for the 
protection of individual human beings requires its provisions to be 
interpreted and applied in such a way as to make its safeguards practical and 
effective (see, for example, Yaşa v. Turkey, judgment of 2 September 1998, 
Reports 1998-VI, p. 2429, § 64).

70.  In the instant case the complaint before the Court is that the national 
authorities did not do all that could have been expected of them to prevent 
the deaths of the applicant’s close relatives in the accident of 28 April 1993 
at the Ümraniye municipal rubbish tip, which was operated under the 
authorities’ control.

71.  In this connection, the Court reiterates that Article 2 does not solely 
concern deaths resulting from the use of force by agents of the State but 
also, in the first sentence of its first paragraph, lays down a positive 
obligation on States to take appropriate steps to safeguard the lives of those 
within their jurisdiction (see, for example, L.C.B. v. the United Kingdom, 
cited above, p. 1403, § 36, and Paul and Audrey Edwards v. the United 
Kingdom, no. 46477/99, § 54, ECHR 2002-II).

The Court considers that this obligation must be construed as applying in 
the context of any activity, whether public or not, in which the right to life 
may be at stake, and a fortiori in the case of industrial activities, which by 
their very nature are dangerous, such as the operation of waste-collection 
sites (“dangerous activities” – for the relevant European standards, see 
paragraphs 59-60 above).

72.  Where the Convention institutions have had to examine allegations 
of an infringement of the right to the protection of life in such areas, they 
have never ruled that Article 2 was not applicable. The Court would refer, 
for example, to cases concerning toxic emissions from a fertiliser factory 
(see Guerra and Others, cited above, pp. 228-29, §§ 60 and 62) or nuclear 
tests (see L.C.B. v. the United Kingdom, cited above, p. 1403, § 36).

73.  In this connection, contrary to what the Government appear to be 
suggesting, the harmfulness of the phenomena inherent in the activity in 
question, the contingency of the risk to which the applicant was exposed by 
reason of any life-endangering circumstances, the status of those involved in 
bringing about such circumstances, and whether the acts or omissions 
attributable to them were deliberate are merely factors among others that 
must be taken into account in the examination of the merits of a particular 
case, with a view to determining the responsibility the State may bear under 
Article 2 (ibid., pp. 1403-04, §§ 37-41).

The Court will return to these points later.
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74.  To sum up, it considers that the applicant’s complaint (see 
paragraph 70 above) undoubtedly falls within the ambit of the first sentence 
of Article 2, which is therefore applicable in the instant case.

B.  Compliance

1.  The Chamber judgment
75.  The Chamber observed that in the instant case the relevant 

authorities had not only refused to make any real effort to avert the serious 
operational risks highlighted in the expert report of 7 May 1991 but had also 
made no attempt to discourage the applicant from living near the rubbish tip 
that was the source of the risks. The Chamber also noted that the 
government authorities had failed to comply with their duty to inform the 
inhabitants of the Kazım Karabekir area of the risks they were taking by 
continuing to live near a rubbish tip.

It therefore found that there was a causal link between, on the one hand, 
the negligent omissions attributable to the Turkish authorities and, on the 
other, the occurrence of the accident on 28 April 1993 and the ensuing loss 
of human life. Accordingly, it concluded that in the instant case the Turkish 
authorities could not be said to have done everything that could reasonably 
be expected of them to prevent the materialisation of the real risks to the 
lives of the inhabitants of certain slum areas of Ümraniye.

76.  The Chamber went on to examine the complaint concerning the 
failings of the Turkish criminal and administrative courts in the light of the 
“procedural obligations” under Article 2, in order to assess whether the 
applicant could be deemed to have obtained redress in respect of his 
complaints.

As regards the criminal proceedings instituted in the instant case, the 
Chamber held that they could not in themselves be considered “adequate” 
with regard to the allegations of an infringement of the applicant’s right to 
life, because their sole purpose had been to establish whether the authorities 
could be held liable for “negligence in the performance of their duties” 
rather than for the deaths that occurred.

As regards the administrative proceedings for compensation, the 
Chamber observed, firstly, that there had been a breach of the requirement 
of promptness in that the applicant’s right to compensation had not been 
recognised until four years, eleven months and ten days after his initial 
claims for compensation had been dismissed. It also noted that, although the 
applicant had eventually been awarded compensation, it had never been 
paid.

The Chamber therefore concluded that the legal remedies used at 
domestic level, even taken as a whole, could not in the particular 
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circumstances of the case be deemed to have afforded appropriate redress 
for the applicant’s complaints under Article 2 of the Convention.

2.  Submissions of those appearing before the Court

(a)  The Government

77.  The Government’s main submission was that the decisive piece of 
evidence in the Chamber’s assessment had been an expert report drawn up 
on 7 May 1991, which had given rise to a dispute between the various 
councils and had never been treated as evidence under domestic law. The 
Chamber’s assessment, characterised by its failure to test the criteria of 
“immediacy” and “reality” in relation to the danger posed by the municipal 
rubbish tip, had not been sufficient to justify the finding of a violation, 
which had been based on the consideration that the authorities should have 
taken preventive measures or intervened immediately and appropriately.

In that connection, the Government argued that States should deal with 
problems and identify solutions to them in the context of general policies 
and that they were under no obligation to take preventive measures where 
there was no question of an immediate danger within the meaning of the 
Court’s case-law.

78.  With regard more especially to cases involving negligence on the 
part of the authorities, the Government, relying, in particular, on the 
decisions in Leray and Others v. France (no. 44617/98, 16 January 2001) 
and Álvarez Ramón v. Spain (no. 51192/99, 3 July 2001), argued that the 
Court had always confined itself to ascertaining whether a regulatory 
framework had been in place and had been complied with, without 
conducting a detailed examination of whether there was a causal link 
between the death or deaths in question and any negligent conduct. On the 
contrary, in such cases it had accepted the national authorities’ findings and 
assessment.

79.  The Government submitted that, in any event, the State could not be 
accused in the instant case of having breached its obligation to protect the 
lives of the applicant’s close relatives. As they had done before the 
Chamber, they mentioned the efforts made by Ümraniye District Council 
through judicial, administrative and information channels, well before the 
submission of the expert report on 7 May 1991, to curb unauthorised 
housing, to encourage the Ümraniye slum inhabitants to find alternative 
accommodation and to avert the health risks in the area by constantly 
spraying chemicals over the municipal rubbish tip. They also drew attention 
to the extensive household-waste management scheme set up by the city 
council throughout the province of Istanbul (see paragraph 16 above).

80.  Accordingly, relying on Chapman v. the United Kingdom ([GC], 
no. 27238/95, ECHR 2001-I), the Government criticised the Chamber’s 
approach, submitting that it had failed to take into account the fact that the 
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applicant had knowingly chosen to set up home illegally in the vicinity of a 
rubbish tip despite the inherent risks, and that it had simply blamed the 
national authorities for not using the conclusions of the report of 7 May 
1991 as a basis for swiftly removing thousands of citizens from their homes 
without any regard to humanitarian considerations, redeveloping a whole 
settlement and moving overnight an entire waste-disposal site that had been 
in operation for more than twenty years.

On that point, the Government emphasised that such large-scale tasks 
were a matter for policies requiring considerable reflection and investment, 
a lengthy planning and decision-making phase and substantial work on 
design and implementation. In such circumstances, the Court was not 
entitled to impose its own point of view as to what might have been the best 
policy to adopt in tackling the social and economic problems of the 
Ümraniye slums, including the inhabitants’ known resistance to any 
measure posing a potential threat to their everyday lives.

81.  As regards the criminal proceedings in the instant case, the 
Government again emphasised the Court’s conclusions in Leray and Others 
(decision cited above), in which it had had no hesitation in dismissing the 
applicants’ complaint alleging gross negligence on the part of the French 
authorities resulting in the death of twenty-three people.

82.  Relying on Calvelli and Ciglio and Mastromatteo (both cited above), 
they asserted that where an infringement of the right to life was not 
intentional, the positive obligation under Article 2 did not necessarily 
require the institution of criminal proceedings. In the instant case, criminal 
proceedings had been instituted, and from the opening of the investigation 
to the end of the proceedings the Turkish criminal justice system had 
demonstrated great efficiency and diligence not open to criticism under 
Article 2 of the Convention. In this connection, the Government disputed 
any allegation that the mayors in question had been granted impunity. They 
argued that the fact that Article 230 of the Criminal Code had been the only 
provision applied in the mayors’ case had been due to the “specific nature of 
the offence defined in that Article”, which applied solely to public officials, 
and that the trial court had imposed the statutory minimum penalty because 
there were other presumed co-principals who had not been indicted.

83.  At the hearing the Government emphasised, in particular, that the 
fact that the applicant had – by choice – not taken part in the preliminary 
investigation could on no account be regarded as detrimental to the 
effectiveness of the criminal proceedings, especially in the light of the 
Court’s conclusions in Tanrıbilir v. Turkey (no. 21422/93, § 85, 
16 November 2000). The applicant, who had never maintained that he had 
been prevented from taking part in the proceedings, was likewise in no 
position to argue that he had not been kept informed of a trial that had 
concerned two prominent political figures and had received considerable 
media coverage.
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84.  As regards the administrative remedy used to claim compensation in 
the instant case, the Government pointed out that the mayors in question had 
been shown no indulgence in those proceedings, having been ordered to pay 
the applicant compensation for both pecuniary and non-pecuniary damage, 
and that the sum awarded under that head was still available to him.

(b)  The applicant

85.  The applicant reiterated the arguments he had submitted before the 
Chamber and again asserted that the Government had tolerated the 
development of the Ümraniye slums and had not prevented them from 
spreading close to piles of waste. In his submission, they had even 
encouraged the situation by allowing the inhabitants to use all essential 
services and, with political ends in mind, had passed more than eighteen 
laws regularising the illegal settlements, which were viewed as breeding 
grounds for voters.

At the hearing the applicant’s representative produced certain official 
documents to counter the Government’s arguments that no public services 
had been available in the Ümraniye slums, asserting that the inhabitants of 
Gerze Street were connected to the water supply and liable for council tax. 
Furthermore, referring to the official map submitted to the Court (see 
paragraph 10 above), the representative stated that at the time there had 
been a post office in Adem Yavuz Street and that there had been four State 
schools in the area.

86.  In the applicant’s submission, contrary to what had been alleged, the 
authorities had not made the slightest effort to inform the slum inhabitants 
of any dangers posed by the rubbish tip.

At the hearing his representative submitted that the Government could 
not evade their obligations by requiring their poorest and, indeed, least 
educated citizens to obtain information about environmental matters of such 
significance. She argued that, in order to avoid the tragedy, it would have 
been sufficient for the appropriate district council to have installed 
ventilation shafts at the rubbish tip instead of simply and ill-advisedly 
covering the piles of waste with earth.

87.  As regards the criminal proceedings against the authorities, the 
applicant merely observed that their outcome, which had not indicated any 
desire to punish those who were guilty, had had no other effect than to 
offend public opinion.

88.  In addition, the applicant considered that the Government could 
scarcely argue that the compensation proceedings had been effective when 
they had ended with the award, for non-pecuniary damage only, of a sum 
which was not only derisory but, moreover, had not yet been paid.

236



ÖNERYILDIZ v. TURKEY JUDGMENT 29

3.  The Court’s assessment

(a)  General principles applicable in the present case

(i)  Principles relating to the prevention of infringements of the right to life as a 
result of dangerous activities: the substantive aspect of Article 2 of the 
Convention

89.  The positive obligation to take all appropriate steps to safeguard life 
for the purposes of Article 2 (see paragraph 71 above) entails above all a 
primary duty on the State to put in place a legislative and administrative 
framework designed to provide effective deterrence against threats to the 
right to life (see, for example, mutatis mutandis, Osman, cited above, 
p. 3159, § 115; Paul and Audrey Edwards, cited above, § 54; İlhan v. 
Turkey [GC], no. 22277/93, § 91, ECHR 2000-VII; Kılıç v. Turkey, 
no. 22492/93, § 62, ECHR 2000-III; and Mahmut Kaya v. Turkey, 
no. 22535/93, § 85, ECHR 2000-III).

90.  This obligation indisputably applies in the particular context of 
dangerous activities, where, in addition, special emphasis must be placed on 
regulations geared to the special features of the activity in question, 
particularly with regard to the level of the potential risk to human lives. 
They must govern the licensing, setting up, operation, security and 
supervision of the activity and must make it compulsory for all those 
concerned to take practical measures to ensure the effective protection of 
citizens whose lives might be endangered by the inherent risks.

Among these preventive measures, particular emphasis should be placed 
on the public’s right to information, as established in the case-law of the 
Convention institutions. The Grand Chamber agrees with the Chamber (see 
paragraph 84 of the Chamber judgment) that this right, which has already 
been recognised under Article 8 (see Guerra and Others, cited above, 
p. 228, § 60), may also, in principle, be relied on for the protection of the 
right to life, particularly as this interpretation is supported by current 
developments in European standards (see paragraph 62 above).

In any event, the relevant regulations must also provide for appropriate 
procedures, taking into account the technical aspects of the activity in 
question, for identifying shortcomings in the processes concerned and any 
errors committed by those responsible at different levels.

(ii)  Principles relating to the judicial response required in the event of alleged 
infringements of the right to life: the procedural aspect of Article 2 of the 
Convention

91.  The obligations deriving from Article 2 do not end there. Where 
lives have been lost in circumstances potentially engaging the responsibility 
of the State, that provision entails a duty for the State to ensure, by all 
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means at its disposal, an adequate response – judicial or otherwise – so that 
the legislative and administrative framework set up to protect the right to 
life is properly implemented and any breaches of that right are repressed and 
punished (see, mutatis mutandis, Osman, cited above, p. 3159, § 115, and 
Paul and Audrey Edwards, cited above, § 54).

92.  In this connection, the Court has held that if the infringement of the 
right to life or to physical integrity is not caused intentionally, the positive 
obligation to set up an “effective judicial system” does not necessarily 
require criminal proceedings to be brought in every case and may be 
satisfied if civil, administrative or even disciplinary remedies were available 
to the victims (see, for example, Vo v. France [GC], no. 53924/00, § 90, 
ECHR 2004-VIII; Calvelli and Ciglio, cited above, § 51; and Mastromatteo, 
cited above, §§ 90 and 94-95).

93.  However, in areas such as that in issue in the instant case, the 
applicable principles are rather to be found in those the Court has already 
had occasion to develop in relation notably to the use of lethal force, 
principles which lend themselves to application in other categories of cases.

In this connection, it should be pointed out that in cases of homicide the 
interpretation of Article 2 as entailing an obligation to conduct an official 
investigation is justified not only because any allegations of such an offence 
normally give rise to criminal liability (see Caraher v. the United Kingdom 
(dec.), no. 24520/94, ECHR 2000-I), but also because often, in practice, the 
true circumstances of the death are, or may be, largely confined within the 
knowledge of State officials or authorities (see McCann and Others v. the 
United Kingdom, judgment of 27 September 1995, Series A no. 324, 
pp. 47-49, §§ 157-64, and İlhan, cited above, § 91).

In the Court’s view, such considerations are indisputably valid in the 
context of dangerous activities, when lives have been lost as a result of 
events occurring under the responsibility of the public authorities, which are 
often the only entities to have sufficient relevant knowledge to identify and 
establish the complex phenomena that might have caused such incidents.

Where it is established that the negligence attributable to State officials 
or bodies on that account goes beyond an error of judgment or carelessness, 
in that the authorities in question, fully realising the likely consequences 
and disregarding the powers vested in them, failed to take measures that 
were necessary and sufficient to avert the risks inherent in a dangerous 
activity (see, mutatis mutandis, Osman, cited above, pp. 3159-60, § 116), 
the fact that those responsible for endangering life have not been charged 
with a criminal offence or prosecuted may amount to a violation of 
Article 2, irrespective of any other types of remedy which individuals may 
exercise on their own initiative (see paragraphs 48-50 above); this is amply 
evidenced by developments in the relevant European standards (see 
paragraph 61 above).
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94.  To sum up, the judicial system required by Article 2 must make 
provision for an independent and impartial official investigation procedure 
that satisfies certain minimum standards as to effectiveness and is capable 
of ensuring that criminal penalties are applied where lives are lost as a result 
of a dangerous activity if and to the extent that this is justified by the 
findings of the investigation (see, mutatis mutandis, Hugh Jordan v. the 
United Kingdom, no. 24746/94, §§ 105-09, 4 May 2001, and Paul and 
Audrey Edwards, cited above, §§ 69-73). In such cases, the competent 
authorities must act with exemplary diligence and promptness and must of 
their own motion initiate investigations capable of, firstly, ascertaining the 
circumstances in which the incident took place and any shortcomings in the 
operation of the regulatory system and, secondly, identifying the State 
officials or authorities involved in whatever capacity in the chain of events 
in issue.

95.  That said, the requirements of Article 2 go beyond the stage of the 
official investigation, where this has led to the institution of proceedings in 
the national courts: the proceedings as a whole, including the trial stage, 
must satisfy the requirements of the positive obligation to protect lives 
through the law.

96.  It should in no way be inferred from the foregoing that Article 2 may 
entail the right for an applicant to have third parties prosecuted or sentenced 
for a criminal offence (see, mutatis mutandis, Perez v. France [GC], 
no. 47287/99, § 70, ECHR 2004-I) or an absolute obligation for all 
prosecutions to result in conviction, or indeed in a particular sentence (see, 
mutatis mutandis, Tanlı v. Turkey, no. 26129/95, § 111, ECHR 2001-III).

On the other hand, the national courts should not under any 
circumstances be prepared to allow life-endangering offences to go 
unpunished. This is essential for maintaining public confidence and 
ensuring adherence to the rule of law and for preventing any appearance of 
tolerance of or collusion in unlawful acts (see, mutatis mutandis, Hugh 
Jordan, cited above, §§ 108 and 136-40). The Court’s task therefore 
consists in reviewing whether and to what extent the courts, in reaching 
their conclusion, may be deemed to have submitted the case to the careful 
scrutiny required by Article 2 of the Convention, so that the deterrent effect 
of the judicial system in place and the significance of the role it is required 
to play in preventing violations of the right to life are not undermined.

(b)  Assessment of the facts of the case in the light of these principles

(i)  Responsibility borne by the State for the deaths in the instant case, in the 
light of the substantive aspect of Article 2 of the Convention

97.  In the instant case the Court notes at the outset that in both of the 
fields of activity central to the present case – the operation of household-
refuse tips (see paragraphs 56-57 above) and the rehabilitation and clearance 
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of slum areas (see paragraphs 54-55 above) – there are safety regulations in 
force in Turkey.

It must therefore determine whether the legal measures applicable to the 
situation in issue in the instant case call for criticism and whether the 
national authorities actually complied with the relevant regulations.

98.  To that end, the Court considers that it should begin by noting a 
decisive factor for the assessment of the circumstances of the case, namely 
that there was practical information available to the effect that the 
inhabitants of certain slum areas of Ümraniye were faced with a threat to 
their physical integrity on account of the technical shortcomings of the 
municipal rubbish tip.

According to an expert report commissioned by the Third Division of the 
Üsküdar District Court and submitted on 7 May 1991, the rubbish tip began 
operating in the early 1970s, in breach of the relevant technical standards, 
and subsequently remained in use despite contravening the health and safety 
and technical requirements laid down, in particular, in the Regulations on 
Solid-Waste Control, published in the Official Gazette of 14 March 1991 
(see paragraph 56 above). Listing the various risks to which the site exposed 
the public, the report specifically referred to the danger of an explosion due 
to methanogenesis, as the tip had “no means of preventing an explosion of 
methane occurring as a result of the decomposition” of household waste 
(see paragraph 13 above).

99.  On that point, the Court has examined the Government’s position 
regarding the validity of the expert report of 7 May 1991 and the weight to 
be attached, in their submission, to the applications by Kadıköy and 
Üsküdar District Councils and Istanbul City Council to have the report set 
aside (see paragraph 14 above). However, the Court considers that those 
steps are more indicative of a conflict of powers between different 
authorities, or indeed delaying tactics. In any event, the proceedings to have 
the report set aside were in fact abortive, having not been pursued by the 
councils’ lawyers, and the report was never declared invalid. On the 
contrary, it was decisive for all the authorities responsible for investigating 
the accident of 28 April 1993 and, moreover, was subsequently confirmed 
by the report of 18 May 1993 by the committee of experts appointed by the 
Üsküdar public prosecutor (see paragraph 23 above) and by the two 
scientific opinions referred to in the report of 9 July 1993 by the chief 
inspector appointed by the Ministry of the Interior (see paragraph 28 above).

100.  The Court considers that neither the reality nor the immediacy of 
the danger in question is in dispute, seeing that the risk of an explosion had 
clearly come into being long before it was highlighted in the report of 
7 May 1991 and that, as the site continued to operate in the same conditions, 
that risk could only have increased during the period until it materialised on 
28 April 1993.
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101.  The Grand Chamber accordingly agrees with the Chamber (see 
paragraph 79 of the Chamber judgment) that it was impossible for the 
administrative and municipal departments responsible for supervising and 
managing the tip not to have known of the risks inherent in methanogenesis 
or of the necessary preventive measures, particularly as there were specific 
regulations on the matter. Furthermore, the Court likewise regards it as 
established that various authorities were also aware of those risks, at least 
by 27 May 1991, when they were notified of the report of 7 May 1991 (see 
paragraphs 13 and 15 above).

It follows that the Turkish authorities at several levels knew or ought to 
have known that there was a real and immediate risk to a number of persons 
living near the Ümraniye municipal rubbish tip. They consequently had a 
positive obligation under Article 2 of the Convention to take such 
preventive operational measures as were necessary and sufficient to protect 
those individuals (see paragraphs 92-93 above), especially as they 
themselves had set up the site and authorised its operation, which gave rise 
to the risk in question.

102.  However, it appears from the evidence before the Court that 
Istanbul City Council in particular not only failed to take the necessary 
urgent measures, either before or after 14 March 1991, but also – as the 
Chamber observed – opposed the recommendation to that effect by the 
Prime Minister’s Environment Office (see paragraph 15 above). The 
Environment Office had called for the tip to be brought into line with the 
standards laid down in regulations 24 to 27 of the Regulations on Solid-
Waste Control, the last-mentioned of which explicitly required the 
installation of a “vertical and horizontal drainage system” allowing the 
controlled release into the atmosphere of the accumulated gas (see 
paragraph 56 above).

103.  The city council also opposed the final attempt by the mayor of 
Ümraniye to apply to the courts, on 27 August 1992, for the temporary 
closure of the waste-collection site. It based its opposition on the ground 
that the district council in question was not entitled to seek the closure of 
the site because it had hitherto made no effort to decontaminate it (see 
paragraph 16 above).

Besides that ground, the Government also relied on the conclusions in 
Chapman, cited above, and criticised the applicant for having knowingly 
chosen to break the law and live in the vicinity of the rubbish tip (see 
paragraphs 23, 43 and 80 above).

However, those arguments do not stand up to scrutiny for the following 
reasons.

104.  In the instant case the Court has examined the provisions of 
domestic law regarding the transfer to third parties of public property, 
whether inside or outside the “slum rehabilitation and clearance zones”. It 
has also studied the impact of various legislative initiatives designed to 
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extend in practice the scope ratione temporis of Law no. 775 of 20 July 
1966 (see paragraphs 54-55 above).

The Court concludes from these legal considerations that, in spite of the 
statutory prohibitions in the field of town planning, the State’s consistent 
policy on slum areas encouraged the integration of such areas into the urban 
environment and hence acknowledged their existence and the way of life of 
the citizens who had gradually caused them to build up since 1960, whether 
of their own free will or simply as a result of that policy. Seeing that this 
policy effectively established an amnesty for breaches of town-planning 
regulations, including the unlawful occupation of public property, it must 
have created uncertainty as to the extent of the discretion enjoyed by the 
administrative authorities responsible for applying the measures prescribed 
by law, which could not therefore have been regarded as foreseeable by the 
public.

105.  This interpretation is, moreover, borne out in the instant case by the 
administrative authorities’ attitude towards the applicant.

The Court observes that between the unauthorised construction of the 
house in issue in 1988 and the accident of 28 April 1993, the applicant 
remained in possession of his dwelling, despite the fact that during that time 
his position remained subject to the rules laid down in Law no. 775, in 
particular section 18, by which the municipal authorities could have 
destroyed the dwelling at any time. Indeed, this was what the Government 
suggested (see paragraphs 77 and 80 above), although they were unable to 
show that in the instant case the relevant authorities had even envisaged 
taking any such measure against the applicant.

The authorities let the applicant and his close relatives live entirely 
undisturbed in their house, in the social and family environment they had 
created. Furthermore, regard being had to the concrete evidence adduced 
before the Court and not rebutted by the Government, there is no cause to 
call into question the applicant’s assertion that the authorities also levied 
council tax on him and on the other inhabitants of the Ümraniye slums and 
provided them with public services, for which they were charged (see 
paragraphs 11 and 85 above).

106.  In those circumstances, it would be hard for the Government to 
maintain legitimately that any negligence or lack of foresight should be 
attributed to the victims of the accident of 28 April 1993, or to rely on the 
Court’s conclusions in Chapman, cited above, in which the British 
authorities were not found to have remained passive in the face of Mrs 
Chapman’s unlawful actions.

It remains for the Court to address the Government’s other arguments 
relating, in general, to: the scale of the rehabilitation projects carried out by 
Istanbul City Council at the time in order to alleviate the problems caused 
by the Ümraniye waste-collection site; the amount invested, which was said 
to have influenced the way in which the national authorities chose to deal 
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with the situation at the site; and, lastly, the humanitarian considerations 
which at the time allegedly precluded any measure entailing the immediate 
and wholesale destruction of the slum areas.

107.  The Court acknowledges that it is not its task to substitute for the 
views of the local authorities its own view of the best policy to adopt in 
dealing with the social, economic and urban problems in this part of 
Istanbul. It therefore accepts the Government’s argument that in this respect 
an impossible or disproportionate burden must not be imposed on the 
authorities without consideration being given, in particular, to the 
operational choices which they must make in terms of priorities and 
resources (see Osman, cited above, pp. 3159-60, § 116); this results from 
the wide margin of appreciation States enjoy, as the Court has previously 
held, in difficult social and technical spheres such as the one in issue in the 
instant case (see Hatton and Others v. the United Kingdom [GC], 
no. 36022/97, §§ 100-01, ECHR 2003-VIII).

However, even when seen from this perspective, the Court does not find 
the Government’s arguments convincing. The preventive measures required 
by the positive obligation in question fall precisely within the powers 
conferred on the authorities and may reasonably be regarded as a suitable 
means of averting the risk brought to their attention. The Court considers 
that the timely installation of a gas-extraction system at the Ümraniye tip 
before the situation became fatal could have been an effective measure 
without diverting the State’s resources to an excessive degree in breach of 
Article 65 of the Turkish Constitution (see paragraph 52 above) or giving 
rise to policy problems to the extent alleged by the Government. Such a 
measure would not only have complied with Turkish regulations and 
general practice in the area, but would also have been a much better 
reflection of the humanitarian considerations the Government relied on 
before the Court.

108.  The Court will next assess the weight to be attached to the issue of 
respect for the public’s right to information (see paragraph 90 above). It 
observes in this connection that the Government have not shown that any 
measures were taken in the instant case to provide the inhabitants of the 
Ümraniye slums with information enabling them to assess the risks they 
might run as a result of the choices they had made. In any event, the Court 
considers that in the absence of more practical measures to avoid the risks to 
the lives of the inhabitants of the Ümraniye slums, even the fact of having 
respected the right to information would not have been sufficient to absolve 
the State of its responsibilities.

109.  In the light of the foregoing, the Court cannot see any reason to cast 
doubt on the domestic investigating authorities’ findings of fact (see 
paragraphs 23, 28 and 78 above; see also, for example, Klaas v. Germany, 
judgment of 22 September 1993, Series A no. 269, p. 17, §§ 29-30) and 
considers that the circumstances examined above show that in the instant 
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case the State’s responsibility was engaged under Article 2 in several 
respects.

Firstly, the regulatory framework proved defective in that the Ümraniye 
municipal waste-collection site was opened and operated despite not 
conforming to the relevant technical standards and there was no coherent 
supervisory system to encourage those responsible to take steps to ensure 
adequate protection of the public and coordination and cooperation between 
the various administrative authorities so that the risks brought to their 
attention did not become so serious as to endanger human lives.

That situation, exacerbated by a general policy which proved powerless 
in dealing with general town-planning issues and created uncertainty as to 
the application of statutory measures, undoubtedly played a part in the 
sequence of events leading to the tragic accident of 28 April 1993, which 
ultimately claimed the lives of inhabitants of the Ümraniye slums, because 
the State officials and authorities did not do everything within their power 
to protect them from the immediate and known risks to which they were 
exposed.

110.  Such circumstances give rise to a violation of Article 2 of the 
Convention in its substantive aspect; the Government’s submission relating 
to the favourable outcome of the administrative action brought in the instant 
case (see paragraph 84 above) is of no consequence here, for the reasons set 
out in paragraphs 151 and 152 below.

(ii)  Responsibility borne by the State as regards the judicial response required 
on account of the deaths, in the light of the procedural aspect of Article 2 of 
the Convention

111.  The Court considers that, contrary to what the Government suggest, 
it is likewise unnecessary to examine the administrative remedy used to 
claim compensation (see paragraphs 37, 39-40, 84 and 88 above) in 
assessing the judicial response required in the present case, as such a 
remedy, regardless of its outcome, cannot be taken into consideration for the 
purposes of Article 2 in its procedural aspect (see paragraphs 91-96 above).

112.  The Court observes at the outset that the criminal-law procedures in 
place in Turkey are part of a system which, in theory, appears sufficient to 
protect the right to life in relation to dangerous activities: in that regard, 
Article 230 § 1 and Article 455 §§ 1 and 2 of the Turkish Criminal Code 
deal with negligence on the part of State officials or authorities (see 
paragraph 44 above).

It remains to be determined whether the measures taken in the framework 
of the Turkish criminal-law system following the accident at the Ümraniye 
municipal rubbish tip were satisfactory in practice, regard being had to the 
requirements of the Convention in this respect (see paragraphs 91-96 
above).
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113.  In this connection, the Court notes that immediately after the 
accident had occurred on 28 April 1993 at about 11 a.m. the police arrived 
on the scene and interviewed the victims’ families. In addition, the Istanbul 
Governor’s Office set up a crisis unit, whose members went to the site on 
the same day. On the following day, 29 April 1993, the Ministry of the 
Interior ordered, of its own motion, the opening of an administrative 
investigation to determine the extent to which the authorities had been 
responsible for the accident. On 30 April 1993 the Üsküdar public 
prosecutor began a criminal investigation. Lastly, the official inquiries 
ended on 15 July 1993, when the two mayors, Mr Sözen and Mr Öktem, 
were committed for trial in the criminal courts.

Accordingly, the investigating authorities may be regarded as having 
acted with exemplary promptness (see Yaşa, cited above, pp. 2439-40, 
§§ 102-04; Mahmut Kaya, cited above, §§ 106-07; and Tanrıkulu v. Turkey 
[GC], no. 23763/94, § 109, ECHR 1999-IV) and as having shown diligence 
in seeking to establish the circumstances that led both to the accident of 
28 April 1993 and to the ensuing deaths.

114.  It may also be concluded that those responsible for the events in 
issue were identified. In an order of 21 May 1993, based on an expert report 
whose validity has not been challenged (see paragraph 24 above), the public 
prosecutor concluded that Istanbul City Council should be held liable on the 
ground that it had “fail[ed] to act sufficiently early to prevent the technical 
problems which already existed when the tip was first created in 1970 and 
[had] continued to increase since then, or to indicate to the district councils 
concerned an alternative waste-collection site, as it was obliged to do under 
Law no. 3030”. The order further concluded that other State authorities had 
contributed to aggravating and prolonging the situation: Ümraniye District 
Council had implemented an urban development plan that did not comply 
with the applicable regulations, and had not prevented illegal dwellings 
from being built in the area; the Ministry of the Environment had failed to 
ensure compliance with the Regulations on Solid-Waste Control; and the 
government of the time had encouraged the spread of this type of illegal 
dwelling by passing amnesty laws in which the occupants had been granted 
property titles.

The public prosecutor therefore concluded that Articles 230 and 455 of 
the Criminal Code (see paragraph 44 above) were applicable in respect of 
the authorities concerned.

115.  Admittedly, the administrative bodies of investigation, which were 
empowered to institute criminal proceedings (see paragraph 46 above), only 
partly endorsed the public prosecutor’s submissions, for reasons which 
elude the Court and which the Government have never attempted to explain.

Indeed, those bodies, whose independence has already been challenged 
in a number of cases before the Court (see Güleç v. Turkey, judgment of 
27 July 1998, Reports 1998-IV, pp. 1732-33, §§ 79-81, and Oğur v. Turkey 
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[GC], no. 21954/93, §§ 91-92, ECHR 1999-III), ultimately dropped the 
charges against the Ministry of the Environment and the government 
authorities (see paragraphs 29 and 31 above) and sought to limit the charge 
to “negligence” as such, precluding the examination of the life-endangering 
aspect of the case.

However, there is no need to dwell on those shortcomings, seeing that 
criminal proceedings were nonetheless instituted in the Fifth Division of the 
Istanbul Criminal Court and that, once the case had been brought before it, 
that court had full jurisdiction to examine the facts as it saw fit and, where 
appropriate, to order further inquiries; its judgment was, moreover, subject 
to review by the Court of Cassation.

Accordingly, in the Court’s view, rather than examining whether there 
was a preliminary investigation fully compatible with all the procedural 
requirements established in such matters (see paragraph 94 above), the issue 
to be assessed is whether the judicial authorities, as the guardians of the 
laws laid down to protect lives, were determined to sanction those 
responsible.

116.  In the instant case, in a judgment of 4 April 1996, the Istanbul 
Criminal Court sentenced the two mayors in question to suspended fines of 
TRL 610,000 (an amount equivalent at the time to approximately 
9.70 euros) for negligent omissions in the performance of their duties within 
the meaning of Article 230 § 1 of the Criminal Code (see paragraph 23 
above). Before the Court, the Government attempted to explain why that 
provision alone had been applied in respect of the two mayors and why they 
had been sentenced to the minimum penalty applicable (see paragraph 82 
above). However, it is not for the Court to address such issues of domestic 
law concerning individual criminal responsibility, that being a matter for 
assessment by the national courts, or to deliver guilty or not-guilty verdicts 
in that regard.

Having regard to its task, the Court would simply observe that in the 
instant case the sole purpose of the criminal proceedings in issue was to 
establish whether the authorities could be held liable for “negligence in the 
performance of their duties” under Article 230 of the Criminal Code, which 
provision does not in any way relate to life-endangering acts or to the 
protection of the right to life within the meaning of Article 2.

Indeed, it appears from the judgment of 4 April 1996 that the trial court 
did not see any reason to depart from the reasoning set out in the committal 
order issued by the administrative council, and left in abeyance any question 
of the authorities’ possible responsibility for the death of the applicant’s 
nine relatives. The judgment of 4 April 1996 does, admittedly, contain 
passages referring to the deaths that occurred on 28 April 1993 as a factual 
element. However, that cannot be taken to mean that there was an 
acknowledgment of any responsibility for failing to protect the right to life. 
The operative provisions of the judgment are silent on this point and, 
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furthermore, do not give any precise indication that the trial court had 
sufficient regard to the extremely serious consequences of the accident; the 
persons held responsible were ultimately sentenced to derisory fines, which 
were, moreover, suspended.

117.  Accordingly, it cannot be said that the manner in which the Turkish 
criminal justice system operated in response to the tragedy secured the full 
accountability of State officials or authorities for their role in it and the 
effective implementation of provisions of domestic law guaranteeing respect 
for the right to life, in particular the deterrent function of the criminal law.

118.  In short, it must be concluded in the instant case that there has also 
been a violation of Article 2 of the Convention in its procedural aspect, on 
account of the lack, in connection with a fatal accident provoked by the 
operation of a dangerous activity, of adequate protection “by law” 
safeguarding the right to life and deterring similar life-endangering conduct 
in future.

II.  ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1

119.  The applicant asserted that the State should be held accountable for 
the national authorities’ negligent omissions that had resulted in the loss of 
his house and all his movable property, and complained that he had not been 
afforded redress for the damage sustained. He alleged a violation of 
Article 1 of Protocol No. 1, which provides:

“Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public interest 
and subject to the conditions provided for by law and by the general principles of 
international law.

The preceding provisions shall not, however, in any way impair the right of a State 
to enforce such laws as it deems necessary to control the use of property in 
accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties.”

120.  The Government denied that there had been any violation on that 
account.

A.  Applicability: whether there was a “possession”

1.  The Chamber judgment
121.  The Chamber considered that the fact that the applicant had 

occupied land belonging to the Treasury for approximately five years could 
not confer on him a right that could be regarded as a “possession”. 
However, it considered that the applicant had been the owner of the 
structure and fixtures and fittings of the dwelling he had built and of all the 
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household and personal effects which might have been in it, 
notwithstanding the fact that the building had been erected in breach of the 
law.

The Chamber accordingly concluded that the dwelling built by the 
applicant and his residence there with his close relatives represented a 
substantial economic interest and that that interest, which the authorities had 
allowed to subsist over a long period of time, amounted to a “possession” 
within the meaning of the rule laid down in the first sentence of Article 1 of 
Protocol No. 1.

2.  Submissions of those appearing before the Court

(a)  The Government

122.  As they had done before the Chamber, the Government submitted 
that neither the unauthorised dwelling built by the applicant nor the fact that 
the building had unlawfully occupied land belonging to the Treasury could 
in themselves give rise to a “right of property” or constitute a “possession” 
within the meaning of Article 1 of Protocol No. 1. No such recognition had 
ever been forthcoming under domestic law, either explicitly or tacitly, and 
the Government observed that the applicant had, moreover, been unable to 
produce any documents or title deeds in support of his claims. In that 
connection, the applicant had been mistaken in relying on the laws for the 
regularisation of illegal dwellings, since those laws had not on any account 
had the effect of giving him title to publicly owned land, which, pursuant to 
the Land Registry Act (Law no. 3402), was inalienable and could not be 
acquired by adverse possession.

The Government relied on Chapman, cited above, and argued that in the 
instant case the Court should not be unduly prompted by considerations 
extraneous to the legal situation before it to conclude that the applicant’s 
actions could give rise to a substantive interest protected by Article 1 of 
Protocol No. 1, a finding that would effectively remove him from the scope 
of domestic law and reward him for acting unlawfully.

(b)  The applicant

123.  The applicant reiterated the arguments he had submitted before the 
Chamber and, referring to his earlier explanations (see paragraph 85 above), 
argued that in the instant case there had been sufficient evidence, supported 
by the authorities’ manifest tolerance and a series of unequivocal 
administrative and legislative measures, for each inhabitant of the Ümraniye 
slums to have been able to claim a legitimate right to the property in issue.

At the hearing the applicant’s representative also referred to Law 
no. 4706 (see paragraph 55 above), which she submitted was sufficient in 
itself to refute the argument that nobody could acquire State property. She 
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further explained that, while her client had not yet taken the necessary steps 
to benefit from Law no. 775, there was nothing to prevent him from doing 
so at a later stage, for example under the new Law no. 4706.

3.  The Court’s assessment
124.  The Court reiterates that the concept of “possessions” in the first 

part of Article 1 of Protocol No. 1 has an autonomous meaning which is not 
limited to ownership of physical goods and is independent from the formal 
classification in domestic law: the issue that needs to be examined is 
whether the circumstances of the case, considered as a whole, may be 
regarded as having conferred on the applicant title to a substantive interest 
protected by that provision (see, mutatis mutandis, Zwierzyński v. Poland, 
no. 34049/96, § 63, ECHR 2001-VI). Accordingly, as well as physical 
goods, certain rights and interests constituting assets may also be regarded 
as “property rights”, and thus as “possessions” for the purposes of this 
provision (see Iatridis v. Greece [GC], no. 31107/96, § 54, ECHR 1999-II, 
and Beyeler v. Italy [GC], no. 33202/96, § 100, ECHR 2000-I). The concept 
of “possessions” is not limited to “existing possessions” but may also cover 
assets, including claims, in respect of which the applicant can argue that he 
has at least a reasonable and “legitimate expectation” of obtaining effective 
enjoyment of a property right (see, for example, Prince Hans-Adam II of 
Liechtenstein v. Germany [GC], no. 42527/98, § 83, ECHR 2001-VIII).

125.  It was not disputed before the Court that the applicant’s dwelling 
had been erected in breach of Turkish town-planning regulations and had 
not conformed to the relevant technical standards, or that the land it had 
occupied belonged to the Treasury. However, the parties disagreed as to 
whether the applicant had had a “possession” within the meaning of 
Article 1 of Protocol No. 1.

126.  Firstly, with regard to the land on which the dwelling in issue had 
been built, which had thus been occupied until the accident of 28 April 
1993, the applicant stated that there had been nothing to prevent him at any 
time from taking steps to acquire ownership of the land in accordance with 
the relevant procedure.

However, the Court cannot accept this somewhat speculative argument. 
Indeed, in the absence of any detailed information from the parties, it has 
been unable to ascertain whether the Kazım Karabekir area was actually 
included in a slum-rehabilitation plan, contrary to what appears to have been 
the case for the Hekimbaşı area (see paragraph 11 above), or whether the 
applicant satisfied the formal requirements under the town-planning 
legislation in force at the material time for obtaining the transfer of title to 
the publicly owned land he was occupying (see paragraph 54 above). In any 
event, the applicant admitted that he had never taken any administrative 
steps to that end.

249



ÖNERYILDIZ v. TURKEY JUDGMENT42

In those circumstances, the Court cannot conclude that the applicant’s 
hope of having the land in issue transferred to him one day constituted a 
claim of a kind that was sufficiently established to be enforceable in the 
courts, and hence a distinct “possession” within the meaning of the Court’s 
case-law (see Kopecký v. Slovakia [GC], no. 44912/98, §§ 25-26, ECHR 
2004-IX).

127.  That said, a different consideration applies in respect of the 
applicant’s dwelling itself.

It is sufficient in this connection for the Court to refer to the reasons set 
out above, which led it to conclude that the State authorities had tolerated 
the applicant’s actions (see paragraphs 105-06 above). Those reasons are 
plainly valid in the context of Article 1 of Protocol No. 1 and support the 
conclusion that the authorities also acknowledged de facto that the applicant 
and his close relatives had a proprietary interest in their dwelling and 
movable goods.

128.  On this point, the Court cannot accept that they can be criticised in 
this way for irregularities (see paragraph 122 above) of which the relevant 
authorities had been aware for almost five years.

It does, admittedly, accept that the exercise of discretion encompassing a 
multitude of local factors is inherent in the choice and implementation of 
town and country planning policies and of any resulting measures. 
However, when faced with an issue such as that raised in the instant case, 
the authorities cannot legitimately rely on their margin of appreciation, 
which in no way dispenses them from their duty to act in good time, in an 
appropriate and, above all, consistent manner.

That was not the case in this instance, since the uncertainty created 
within Turkish society as to the implementation of laws to curb illegal 
settlements was surely unlikely to have caused the applicant to imagine that 
the situation regarding his dwelling was liable to change overnight.

129.  The Court considers that the applicant’s proprietary interest in his 
dwelling was of a sufficient nature and sufficiently recognised to constitute 
a substantive interest and hence a “possession” within the meaning of the 
rule laid down in the first sentence of Article 1 of Protocol No. 1, which 
provision is therefore applicable to this aspect of the complaint.

B.  Compliance

1.  The Chamber judgment
130.  The Chamber, after emphasising the key importance of the right 

enshrined in Article 1 of Protocol No. 1, considered that genuine, effective 
exercise of that right did not depend merely on the State’s duty not to 
interfere and could require positive measures of protection.

250



ÖNERYILDIZ v. TURKEY JUDGMENT 43

In that connection, the Chamber held that the administrative authorities’ 
conduct in failing to take all the measures necessary to avoid the risk of a 
methane explosion, and hence the ensuing landslide, also ran counter to the 
requirement of “practical and effective” protection of the right guaranteed 
by Article 1 of Protocol No. 1.

It considered that such a situation amounted to a clear infringement of 
the applicant’s right to the peaceful enjoyment of his “possessions” and was 
to be regarded as “interference” that was manifestly not justified under 
Article 1 of Protocol No. 1, seeing that the negligent omissions of the 
authorities that had resulted in the deprivation of possessions in the instant 
case had breached Turkish administrative and criminal law.

2.  Submissions of those appearing before the Court

(a)  The Government

131.  The Government drew the Court’s attention to the fact that in its 
judgment of 18 June 2002 the Chamber had been unable to cite a single 
precedent in which it had been found that the State had a positive obligation 
in a situation comparable to that complained of by the applicant. In their 
submission, it was regrettable that, in reaching its conclusion, the Chamber 
had chosen to refer to a case in which there had been no recognised right of 
property.

The Government argued that such a conclusion was tantamount to 
criticising the Turkish authorities for having refrained on humanitarian 
grounds from destroying the applicant’s house and for not having suspected 
that that decision would be construed as implicit recognition of a title that, 
from a legal perspective, was null and void.

In any event, the Government considered that the applicant could not 
claim to be the victim of a violation of Article 1 of Protocol No. 1, since the 
administrative authorities had awarded him substantial compensation for 
pecuniary damage and he had been provided with subsidised housing at a 
modest price.

(b)  The applicant

132.  The applicant’s submissions before the Court were based on 
Chapman, cited above. He considered that in that case the Court had 
examined the situation of a person who had knowingly turned a deaf ear to 
the warnings she had received and to the penalties lawfully imposed on her 
with a view to protecting the environmental rights of others. The 
circumstances of the present case were quite different, as the Government 
had been criticised precisely for their authorities’ inaction or negligence in 
applying the law.
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3.  The Court’s assessment
133.  The Court considers that the complexity of the factual and legal 

position in issue in the instant case prevents it from falling into one of the 
categories covered by the second sentence of the first paragraph or by the 
second paragraph of Article 1 of Protocol No. 1 (see Beyeler, cited above, 
§ 98), bearing in mind, moreover, that the applicant complained not of an 
act by the State, but of its failure to act.

It considers, therefore, that it should examine the case in the light of the 
general rule in the first sentence of the first paragraph, which lays down the 
right to the peaceful enjoyment of possessions.

134.  In that connection, the Court would reaffirm the principle that has 
already been established in substance under Article 1 of Protocol No. 1 (see 
Bielectric S.r.l. v. Italy (dec.), no. 36811/97, 4 May 2000). Genuine, 
effective exercise of the right protected by that provision does not depend 
merely on the State’s duty not to interfere, but may require positive 
measures of protection, particularly where there is a direct link between the 
measures an applicant may legitimately expect from the authorities and his 
effective enjoyment of his possessions.

135.  In the present case there is no doubt that the causal link established 
between the gross negligence attributable to the State and the loss of human 
lives also applies to the engulfment of the applicant’s house. In the Court’s 
view, the resulting infringement amounts not to “interference” but to the 
breach of a positive obligation, since the State officials and authorities did 
not do everything within their power to protect the applicant’s proprietary 
interests.

In arguing that the Turkish authorities cannot be criticised for having 
refrained on humanitarian grounds from destroying the applicant’s house 
(see paragraphs 80 and 131 above), the Government’s submissions would 
appear to be directed towards the issue of “legitimate aim” for the purposes 
of paragraph 2 of Article 1 of Protocol No. 1.

136.  The Court cannot, however, accept that argument and, for 
substantially the same reasons as those given in respect of the complaint of 
a violation of Article 2 (see paragraphs 106-08 above), finds that the 
positive obligation under Article 1 of Protocol No. 1 required the national 
authorities to take the same practical steps as indicated above to avoid the 
destruction of the applicant’s house.

137.  Since it is clear that no such steps were taken, it remains for the 
Court to address the Government’s submission that the applicant could not 
claim to be the victim of a violation of his right to the peaceful enjoyment of 
his possessions as he had been awarded substantial compensation for 
pecuniary damage and had been able to acquire subsidised housing on very 
favourable terms.
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The Court does not agree with that submission. Even supposing that the 
advantageous terms on which the flat in question was sold could to a certain 
extent have redressed the effects of the omissions observed in the instant 
case, they nonetheless could not be regarded as proper compensation for the 
damage sustained by the applicant. Accordingly, whatever advantages may 
have been conferred, they could not have caused the applicant to lose his 
status as a “victim”, particularly as there is nothing in the deed of sale and 
the other related documents in the file to indicate any acknowledgment by 
the authorities of a violation of his right to the peaceful enjoyment of his 
possessions (see, mutatis mutandis, Amuur v. France, judgment of 25 June 
1996, Reports 1996-III, p. 846, § 36, and Dalban v. Romania [GC], 
no. 28114/95, § 44, ECHR 1999-VI).

As regards the compensation awarded for pecuniary damage, it is 
sufficient to observe that the sum has still not been paid even though a final 
judgment has been delivered (see paragraph 42 above), a fact that cannot be 
regarded as anything other than interference with the right to enforcement of 
a claim that has been upheld, which is likewise protected by Article 1 of 
Protocol No. 1 (see Antonakopoulos and Others v. Greece, no. 37098/97, 
§ 31, 14 December 1999).

However, the Court considers that it is not necessary for it to examine 
this issue of its own motion, having regard to its assessment under 
Article 13 of the Convention.

138.  There has accordingly been a violation of Article 1 of Protocol 
No. 1 in the instant case.

III.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

139.  The applicant maintained that the domestic remedies of which he 
had availed himself had failed him. Their ineffectiveness had given rise to a 
breach of Article 13 of the Convention, which provides:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.”

140.  The Government contested this complaint, pointing to the outcome 
of both the criminal and the administrative proceedings at domestic level.

A.  The Chamber judgment

141.  The Chamber took the view that its conclusion on the applicant’s 
complaints under Article 2 of the Convention and Article 1 of Protocol No. 
1 made it unnecessary to consider again in the context of Article 13 his 
allegations of deficiencies in the criminal and administrative proceedings. In 
the specific circumstances of this case, neither the criminal-law process nor 
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the administrative-law action had complied with the procedural obligations 
under Article 2 or proved capable of affording appropriate redress for the 
applicant’s complaints. In the first place, the criminal proceedings were 
conducted in such a way that the focus was shifted from the all-important 
life-endangering aspect of the case to a determination of whether or not the 
mayors could be held liable for “negligence in the performance of their 
duties”. Secondly, the compensation awarded to the applicant by the 
administrative court did not at all correspond to the applicant’s real loss. 
Lastly, not only had the proceedings lasted an unreasonably long time, the 
award eventually made to the applicant had never in fact been paid.

B.  The parties’ submissions

1.  The Government
142.  The Government took issue with the Chamber’s criticism of the 

criminal proceedings brought against the mayors. They insisted that it was 
for the domestic authorities alone to determine the nature of any criminal 
charges to be laid against a defendant. Likewise, it did not fall to the Court 
in Strasbourg to question the verdict reached by a domestic court on the 
basis of the material before that court, unless it intended to go so far as to 
substitute what it considered to be a proper verdict. The Government 
observed that neither the Convention nor its case-law compelled the 
authorities to secure the conviction of a defendant. The Chamber’s 
suggestion that the verdict handed down against the mayors was tantamount 
to granting them almost total impunity had ignored both this point and the 
national authorities’ discretion to classify criminal charges in the light of the 
circumstances of a particular case, including situations like the one 
obtaining in the present case, where the applicant had never complained that 
the mayors were guilty of unlawful killing through negligence.

143.  For the Government, the same “fourth instance” considerations 
applied to the decision reached by the administrative court on the 
applicant’s compensation claim. The amount awarded was in fact 
substantial, bearing in mind that the applicant had been rehoused on very 
favourable terms. He had in fact capitalised on his new dwelling, firstly by 
renting it out for 48.46 United States dollars (USD) per month, compared 
with the USD 17.50 which he was paying back to the authorities, and then 
by agreeing to sell it for 20,000 German marks, a price which was far in 
excess of the house’s value when it was first allocated to him 
(TRL 125,000,000). The Government further contended that, contrary to the 
Chamber’s finding, the compensation claim had been determined within a 
reasonable time, and certainly within a much shorter time-frame than, for 
example, in Calvelli and Ciglio (cited above), where the Court had found 
that the period of six years and three months taken to determine a civil claim 
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for death by negligence could not be said to raise an issue under Article 2. 
Moreover, the applicant had not sought to collect the money awarded.

2.  The applicant
144.  The applicant in essence agreed with the Chamber’s conclusions on 

the shortcomings it had identified in the criminal and administrative 
proceedings. However, he maintained that the ineffectiveness of these 
procedures should also be seen as giving rise to a breach of Article 13 of the 
Convention in combination with Article 2 and Article 1 of Protocol No. 1.

C.  The Court’s assessment

1.  Principles applicable in the instant case
145.  Article 13 of the Convention requires domestic legal systems to 

make available an effective remedy empowering the competent national 
authority to address the substance of an “arguable” complaint under the 
Convention (see Z and Others v. the United Kingdom [GC], no. 29392/95, 
§ 108, ECHR 2001-V). Its object is to provide a means whereby individuals 
can obtain appropriate relief at national level for violations of their 
Convention rights before having to set in motion the international 
machinery of complaint before the Court (see Kudła v. Poland [GC], 
no. 31210/96, § 152, ECHR 2000-XI).

146.  However, the protection afforded by Article 13 does not go so far 
as to require any particular form of remedy, Contracting States being 
afforded a margin of discretion in conforming to their obligations under this 
provision (see, for example, Kaya v. Turkey, judgment of 19 February 1998, 
Reports 1998-I, pp. 329-30, § 106).

147.  The nature of the right at stake has implications for the type of 
remedy the State is required to provide under Article 13. Where violations 
of the rights enshrined in Article 2 are alleged, compensation for pecuniary 
and non-pecuniary damage should in principle be possible as part of the 
range of redress available (see Paul and Audrey Edwards, cited above, § 97; 
Z and Others v. the United Kingdom, cited above, § 109; and T.P. and K.M. 
v. the United Kingdom [GC], no. 28945/95, § 107, ECHR 2001-V).

On the other hand, as the Court has noted above (see paragraph 96), 
neither Article 13 nor any other provision of the Convention guarantees an 
applicant a right to secure the prosecution and conviction of a third party or 
a right to “private revenge” (see Perez, cited above, § 70).

148.  It is true that it has found on occasion a violation of Article 13 in 
cases involving allegations of unlawful killing by or with the connivance of 
the members of the security forces (see, for example, the case-law referred 
to in Kılıç, cited above, § 73) on account of the authorities’ failure to carry 
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out a thorough and effective investigation capable of leading to the 
identification and punishment of those responsible (see Kaya, cited above, 
pp. 330-31, § 107). However, it is to be observed that those cases, arising 
out of the conflict in south-east Turkey in the 1990s, were characterised by 
the absence of any such investigations into the applicants’ complaints that a 
close relative had been unlawfully killed by members of the security forces 
or had died in suspicious circumstances.

It was precisely this element which led the Court to find that the 
applicants in those cases had been deprived of an effective remedy, in that 
they had not had the possibility of establishing liability for the incidents 
complained of and, hence, of seeking appropriate relief, whether by 
applying to join criminal proceedings as an intervening party or by 
instituting proceedings before the civil or administrative courts. In other 
words, there was a close procedural and practical relationship between the 
criminal investigation and the remedies available to those applicants in the 
legal system as a whole (see, for example, Salman v. Turkey [GC], 
no. 21986/93, § 109, ECHR 2000-VII).

However, for the Court, and seen from the standpoint of the interests of 
the deceased’s family and their right to an effective remedy, it does not 
inevitably follow from the above-mentioned case-law that Article 13 will be 
violated if the criminal investigation or resultant trial in a particular case do 
not satisfy the State’s procedural obligation under Article 2 as summarised 
in, for example, Hugh Jordan, cited above (see paragraph 94).

What is important is the impact the State’s failure to comply with its 
procedural obligation under Article 2 had on the deceased’s family’s access 
to other available and effective remedies for establishing liability on the part 
of State officials or bodies for acts or omissions entailing the breach of their 
rights under Article 2 and, as appropriate, obtaining compensation.

149.  The Court has held that, in relation to fatal accidents arising out of 
dangerous activities which fall within the responsibility of the State, 
Article 2 requires the authorities to carry out of their own motion an 
investigation, satisfying certain minimum conditions, into the cause of the 
loss of life (see paragraphs 90, and 93-94 above). It further observes that, 
without such an investigation, the individual concerned may not be in a 
position to use any remedy available to him for obtaining relief, given that 
the knowledge necessary to elucidate facts such as those in issue in the 
instant case is often in the sole hands of State officials or authorities.

Having regard to these considerations, the Court’s task under Article 13 
in the instant case is to determine whether the applicant’s exercise of an 
effective remedy was frustrated on account of the manner in which the 
authorities discharged their procedural obligation under Article 2 (see, 
mutatis mutandis, Aksoy v. Turkey, judgment of 18 December 1996, Reports 
1996-VI, p. 2286, § 95; Aydın v. Turkey, judgment of 25 September 1997, 
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Reports 1997-VI, pp. 1895-96, § 103; and Kaya, cited above, pp. 329-30, 
§ 106).

2.  Application of these principles in the instant case

(a)  As regards the complaint under Article 2 of the Convention

150.  The Court has already examined the various procedures in place in 
Turkey and has concluded that in the present case the right to life was 
inadequately protected by the proceedings brought by the public authorities 
under the criminal law, despite the findings of the official investigations 
which established the facts and identified those responsible for the accident 
of 28 April 1993 (see paragraphs 113-14 above).

However, having regard to the adequacy and the findings of those 
investigations, the Court considers that the applicant was in a position to use 
the remedies available to him under Turkish law in order to obtain redress.

151.  On 3 September 1993, several months after the investigation had 
ended (see paragraph 29 above), the applicant, represented by a lawyer, 
chose to sue four State authorities in the administrative courts, claiming that 
he had sustained pecuniary and non-pecuniary damage on account of the 
death of nine of his close relatives and the loss of his house and household 
goods. The effectiveness of this remedy did not depend on the outcome of 
the pending criminal proceedings, nor was access to it hindered by acts or 
omissions on the part of the authorities (see Kaya, cited above, pp. 329-30, 
§ 106).

The administrative courts dealing with his case were indisputably 
empowered to assess the facts established thus far, to apportion liability for 
the events in issue and to deliver an enforceable decision. The 
administrative-law remedy used by the applicant was, on the face of it, 
sufficient for him to enforce the substance of his complaint regarding the 
death of his relatives and was capable of affording him adequate redress for 
the violation of Article 2 found above (see paragraph 118 above; see also 
Paul and Audrey Edwards, cited above, § 97, and Hugh Jordan, cited 
above, §§ 162-63).

However, it remains to be determined whether this remedy was also 
effective in practice, in the circumstances of the present case.

152.  Like the Chamber, the Grand Chamber is not persuaded that this 
was so. It endorses various criticisms made by the Chamber as to the 
ineffectiveness of the compensation proceedings (see paragraph 76 above) 
and, like the Chamber, considers it decisive that the damages awarded to the 
applicant – solely in respect of the non-pecuniary damage resulting from the 
loss of his close relatives – have never in fact been paid to him.

Of relevance in this connection is the Court’s case-law to the effect that 
the right to a court as guaranteed by Article 6 also protects the execution of 
final, binding judicial decisions, which, in States that accept the rule of law, 
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cannot remain inoperative to the detriment of one party (see, for example, 
Hornsby v. Greece, judgment of 19 March 1997, Reports 1997-II, 
pp. 510-11, § 40, and Immobiliare Saffi v. Italy [GC], no. 22774/93, § 66, 
ECHR 1999-V). It has not been explained to the Court’s satisfaction why 
the award has not been paid. It considers that the applicant cannot be 
reproached for not having taken personal steps to enforce the award, given 
the time taken by the administrative court to decide his compensation claim 
and the fact that the amount awarded for non-pecuniary damage was not 
even subject to default interest. The timely payment of a final award of 
compensation for anguish suffered must be considered an essential element 
of a remedy under Article 13 for a bereaved spouse and parent (see, mutatis 
mutandis, Paul and Audrey Edwards, cited above, § 101).

Although the Government have contested the Chamber’s conclusion that 
the proceedings should have been concluded sooner, the Grand Chamber 
likewise finds that a period of four years, eleven months and ten days to 
reach a decision indicates a lack of diligence on the part of the domestic 
court, especially in view of the applicant’s distressing situation. After all, it 
is clear from the decision of 30 November 1995 that the domestic court 
based itself entirely on the expert report commissioned by the public 
prosecutor. However, that report was already available as far back as May 
1993 (see paragraph 23 above).

153.  For the Court, these reasons suffice to conclude that the 
administrative proceedings failed to provide the applicant with an effective 
remedy for the State’s failure to protect the lives of his close relatives.

154.  That said, the Government accused the applicant of having never 
made any effort to take part effectively in the above-mentioned criminal 
proceedings in order to raise his complaints and to seek redress (see 
paragraph 83 above). Having examined the provisions of Turkish law on 
intervening-party applications (see paragraphs 47 and 48 above), the Court 
accepts that this possibility, as a component of criminal proceedings, should 
in principle be taken into consideration for the purposes of Article 13.

However, the Court considers that in the instant case the applicant, who 
chose to avail himself of an administrative-law remedy which appears to 
have been effective and capable of directly redressing the situation of which 
he complained, cannot be criticised for not having sought redress in the 
criminal courts (see, mutatis mutandis, Manoussakis and Others v. Greece, 
judgment of 26 September 1996, Reports 1996-IV, pp. 1359-60, § 33, and 
Aquilina v. Malta [GC], no. 25642/94, § 39, ECHR 1999-III), a remedy 
which, in any event, could not be used if an action for damages was already 
pending (see paragraph 48 above).

155.  In short, there has been a violation of Article 13 of the Convention 
as regards the complaint under Article 2.
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(b)  As regards the complaint under Article 1 of Protocol No. 1

156.  The Court observes that, in the administrative proceedings 
examined above, the applicant also obtained compensation for the 
destruction of household goods, save the domestic electrical appliances 
which the domestic court held that he could not have owned (see 
paragraph 40 above). It considers that it does not have to comment on the 
adequacy of the award made by the domestic court or the manner of its 
assessment. As it has already noted, the fact is that the decision on 
compensation was long in coming and the award has never been paid. 
Consequently, the applicant was denied an effective remedy for the alleged 
breach of his right under Article 1 of Protocol No. 1.

Whilst it is true that the Government have requested the Court to take 
account of the advantages which have accrued to the applicant through the 
provision to him of subsidised housing, the Court considers that this is a 
matter which should be taken up under Article 41 of the Convention. In any 
event, in so far as these advantages have proved incapable of removing from 
the applicant his status as the victim of an alleged violation of Article 1 of 
Protocol No. 1 (see paragraph 137 above), they cannot a fortiori deprive 
him of his right to an effective remedy in order to obtain redress for that 
alleged violation.

157.  For the above reasons, the Court considers that there has also been 
a violation of Article 13 of the Convention as regards the complaint under 
Article 1 of Protocol No. 1.

IV.  ALLEGED VIOLATIONS OF ARTICLES 6 AND 8 OF THE 
CONVENTION

158.  The applicant complained of the excessive length of the 
proceedings in the administrative court and submitted that they could not be 
regarded as fair, given the biased judgment in which they had culminated. 
He relied on Article 6 § 1 of the Convention, the relevant part of which 
provides:

“In the determination of his civil rights and obligations ..., everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. ...”

The applicant lastly complained that the circumstances of the case had 
also infringed his right to respect for his private and family life as enshrined 
in Article 8 of the Convention, the relevant parts of which provide:

“1.  Everyone has the right to respect for his private and family life ...

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
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country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

159.  The Government objected that those complaints were manifestly 
ill-founded and stressed that neither any lack of diligence nor any 
interference could be attributed to the Turkish authorities in connection with 
the provisions relied on.

160.  Having regard to the particular circumstances of the present case 
and to the reasoning which led the Court to find a violation of Article 13 of 
the Convention taken together with Article 1 of Protocol No. 1 (see 
paragraph 156 above), the Court considers that it is not necessary to 
examine the case under Article 6 § 1 as well (see, mutatis mutandis, 
Immobiliare Saffi, cited above, § 75).

The same applies to the complaint under Article 8 of the Convention, 
which concerns the same facts as those examined under Article 2 and 
Article 1 of Protocol No. 1. Having regard to its findings of a violation of 
those provisions, the Court considers that it is likewise unnecessary to 
examine that complaint separately.

V.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

161.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.”

A.  Damage

1.  The parties’ submissions

(a)  The applicant

162.  Before the Court, the applicant reiterated the claims he had made 
before the Chamber. Accordingly, he claimed:

(i)  2,000 United States dollars (USD) for funeral expenses for his nine 
close relatives who had died;

(ii)  USD 100,000 for the loss of financial support as a result of the death 
of his wife and his concubine, who had worked as cleaners on daily 
contracts;

(iii)  USD 150,000 for loss of the financial support which his seven 
children could have given him had they remained alive;

(iv)  USD 50,000 for the loss of financial support suffered by his three 
surviving children as a result of their mother’s death;
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(v)  USD 98,000 for the destruction of his dwelling and movable 
property.

The applicant also claimed, on his own behalf and on behalf of his three 
surviving children, USD 800,000 for non-pecuniary damage.

(b)  The Government

163.  As their main submission, the Government maintained that no 
redress was necessary in the instant case. In the alternative, they asked the 
Court to dismiss the applicant’s claims, which they considered to be 
excessive and based on notional estimates.

With regard to pecuniary damage, they submitted that a newspaper 
cutting could not be used to substantiate claims for funeral expenses. With 
regard to the alleged loss of financial support, they confined themselves to 
the submission that the claim was purely speculative.

With regard to the dwelling and movable property, the Government 
pointed out that the applicant had not submitted any evidence in support of 
his claim. Arguing that the applicant had never acquired title to the slum 
dwelling in question, they reiterated that he had been offered a much more 
comfortable flat in the district of Alibeyköy for a sum which at the material 
time had been equivalent to USD 9,237 (9,966 euros (EUR)), only one 
quarter of which had been paid immediately. In that connection they 
submitted examples of advertisements for similar flats in that district at 
prices of, on average, between 11,000,000,000 and 19,000,000,000 Turkish 
Liras (TRL) (approximately EUR 7,900 and EUR 13,700 respectively). 
With regard to the movable property, the Government submitted catalogues 
of such items and stressed the need to take account of the compensation 
awarded by the administrative court under that head.

With regard to non-pecuniary damage, the Government submitted that 
the claim was excessive and likely to lead to unjust enrichment, contrary to 
the spirit of Article 41 of the Convention. In that connection, they accused 
the applicant of deliberately choosing not to claim payment of the 
compensation awarded by the administrative court under that head in the 
hope of increasing his chances of being awarded a higher sum by the Court.

2.  The Chamber judgment
164.  Making its assessment on an equitable basis, the Chamber awarded 

the applicant EUR 21,000 for pecuniary damage and EUR 133,000 for 
non-pecuniary damage, having regard to the distress he had undoubtedly 
experienced as a result of the Turkish justice system’s unsatisfactory 
response to the deaths, and the suffering consequently endured by his three 
surviving children.
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3.  The Court’s assessment
165.  The Court has found a violation of the right to protection of life 

enshrined in Article 2 of the Convention and of the right to peaceful 
enjoyment of possessions as protected by Article 1 of Protocol No. 1. It has 
also found a violation of the right to a domestic remedy, as set forth in 
Article 13 of the Convention, in respect of both complaints.

(a)  Pecuniary damage

166.  The Grand Chamber observes, as the Chamber did, that the 
applicant undoubtedly suffered loss as a result of the violations found and 
that there is a clear causal link between those violations and the pecuniary 
damage alleged, which may include compensation for loss of sources of 
income (see Salman, cited above, § 137, and Z and Others v. the United 
Kingdom, cited above, § 119). However, none of the applicant’s claims 
under this head has been duly documented. The alleged damage includes 
components which cannot be calculated precisely or are based on such 
limited evidence that any assessment will inevitably involve a degree of 
speculation (see, among other authorities, Sporrong and Lönnroth v. 
Sweden (Article 50), judgment of 18 December 1984, Series A no. 88, 
pp. 14-15, § 32, and Akdivar and Others v. Turkey (Article 50), judgment of 
1 April 1998, Reports 1998-II, p. 718, § 19).

The Court will therefore assess on an equitable basis the applicant’s 
claims in respect of pecuniary damage, having regard to all the information 
in its possession, as required by Article 41.

167.  With regard, firstly, to the reimbursement of funeral expenses, the 
applicant produced an article from the 9 April 2001 issue of the daily 
newspaper Sabah, which reported that another victim of the accident of 
28 April 1993, a Mr C. Öztürk, had had to spend TRL 550,000,000 on the 
burial of his wife and four children. The Government contested the 
evidential value of that information but did not adduce any other evidence to 
clarify the matter.

The Court considers that this claim is not unreasonable since the 
applicant had to bury nine of his close relatives. It therefore awards in full 
the amount claimed under this head, namely USD 2,000.

168.  As to the alleged loss of financial support, no itemised particulars 
have been submitted in respect of this claim. However, the Grand Chamber 
agrees with the Chamber’s view that in the instant case each member of the 
household must, in one way or another, have provided a contribution, if 
only an accessory one, to the sustenance of all, although the prospect of 
future financial support by the seven minor children who died in the 
accident appears too distant.

All things considered, the Court considers that an aggregate sum of 
EUR 10,000 should be awarded under this head.
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169.  As to the alleged loss resulting from the destruction of the 
applicant’s dwelling, the Court observes at the outset that, in the absence of 
any substantiation, the sum claimed would appear excessive. In this 
connection, it considers that the economic interest which the subsidised 
housing acquired by the applicant may have represented should be taken 
into account in the assessment of damage (see paragraph 156 above), 
although this task is complicated both by the constant fluctuation in the 
rates of exchange and inflation in Turkey and by the transactions carried out 
by the applicant in relation to his flat (see paragraph 30 above).

The Chamber’s assessment was based on the assumption that the value of 
the applicant’s dwelling that was destroyed amounted to 50% of the cost of 
decent housing offered at the time by Istanbul City Council in the 
Çobançeşme area. The Grand Chamber notes in this connection that, 
according to a list drawn up on 20 March 2001 by the city council, the 
council was offering housing in the Çobançeşme area for approximately 
TRL 10,400,000,000, which on that date was equivalent to EUR 11,800.

That information apart, the Court observes, again on the basis of its 
own – inevitably approximate – calculations, that on 13 November 1993, 
when the contract for the sale of the flat to the applicant was signed, the 
agreed price of TRL 125,000,000 was equivalent to approximately 
EUR 8,500, a quarter of which (EUR 2,125) was paid immediately. The 
remainder (equivalent to EUR 6,375) was to be paid in 120 monthly 
instalments of TRL 732,844. On 13 November 1993 the monthly 
instalments were equivalent to approximately EUR 53. However, on 24 
March 1998, the date on which the applicant promised to sell his flat to 
E.B., the instalments corresponded to only EUR 3. According to 
calculations on the basis of the exchange rates in force between 13 
November 1993 and 24 March 1998, the average value of the instalments 
was EUR 15. As there is no reason to believe that the applicant continued to 
pay the instalments after 24 March 1998, it can be presumed that by that 
date he must have paid, in addition to the down payment, the equivalent of 
approximately EUR 780 in monthly instalments towards the purchase of the 
flat, making a total of approximately EUR 3,000, which is significantly 
lower than the initial value of the flat.

It should also be borne in mind that from at least February 1995 onwards, 
if not well before that date, the flat in question had been let to a certain H.Ö. 
for a monthly rent of TRL 2,000,000 (approximately EUR 41). In the 
thirty-seven months during which the flat was leased, ending on 24 March 
1998 when the undertaking to sell it was signed, the applicant must 
therefore have received a minimum of approximately EUR 1,500 in rent, 
whereas during the same period he had had to pay only EUR 550 in 
monthly instalments.

Furthermore, on signing the undertaking to sell the flat, the applicant 
received 20,000 German marks from E.B.; that sum, equivalent at the time 
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to EUR 10,226, is significantly higher than any amount the applicant would 
ultimately have had to spend on the purchase of his flat.

In the light of the foregoing, assuming that the market value of the 
applicant’s slum dwelling may be estimated according to the criterion 
adopted by the Chamber and that he must have spent a certain amount on 
accommodation while his flat was being let out, there is still no reason for 
the Court to conclude that those circumstances resulted in a loss greater than 
the profit the applicant seems to have made from the transactions relating to 
his flat.

There is therefore no need to afford redress to the applicant for the 
destruction of his dwelling, the finding of a violation constituting in itself 
sufficient just satisfaction.

170.  As to the value of the movable property lost in the accident of 
28 April 1993, the Court notes that on 30 November 1995 the Istanbul 
Administrative Court awarded the applicant compensation of 
TRL 10,000,000 under this head (equivalent at the time to approximately 
EUR 208). In making that award, however, the court refused to take into 
account any electrical appliances allegedly owned by the applicant, on the 
ground that his dwelling did not have electricity (see paragraph 40 above). 
Furthermore, the compensation awarded has never been paid to the 
applicant. The Court refers to its conclusions on these particular points (see 
paragraphs 152, 153 and 156 above) and considers that the outcome of the 
administrative proceedings cannot be taken into account for the purposes of 
Article 41 of the Convention.

Accordingly, and despite the lack of any indication by the applicant of 
the nature and quantity of the movable property which he may have owned, 
the Court has undertaken a careful examination of the household items in 
the catalogues submitted to it, bearing in mind the methods of calculation 
adopted in previous similar cases (see Akdivar and Others (Article 50), cited 
above, and Menteş and Others v. Turkey (Article 50), judgment of 24 July 
1998, Reports 1998-IV, p. 1693, § 12).

Consequently, having regard to the living conditions of a household on a 
low income, the Grand Chamber agrees with the Chamber that 
considerations of equity justify an aggregate award of EUR 1,500 under this 
head.

(b)  Non-pecuniary damage

171.  With regard to non-pecuniary damage, the Grand Chamber sees no 
reason to depart from the Chamber’s position. It acknowledges that the 
applicant undoubtedly suffered as a result of the violations it has found of 
Articles 2 and 13 of the Convention. The Court agrees with the 
Government, however, that the amounts claimed under this head are 
excessive. Being called upon to make an equitable assessment, it has to take 
into account the particular circumstances of the case, including the suffering 
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which must also have affected the applicant’s three surviving children, 
Hüsamettin, Aydın and Halef Öneryıldız, born on 10 October 1980, 
10 October 1981 and 10 July 1982 respectively.

Like the Court’s findings of a violation, the decisions given by the 
Turkish courts after the judgment on the merits have admittedly afforded the 
applicant a measure of reparation for non-pecuniary damage, although they 
have not fully redressed the damage sustained under that head. The Court 
considers, however, that the TRL 100,000,000 (equivalent at the time to 
approximately EUR 2,077) awarded to the applicant by the administrative 
courts in compensation for non-pecuniary damage cannot be taken into 
consideration under Article 41, seeing that the authorities have never paid 
that sum and that, in the very particular circumstances of the case, the 
applicant’s decision not to initiate enforcement proceedings in order to 
obtain the sum cannot be regarded as a waiver of his entitlement to it (see, 
mutatis mutandis, Neumeister v. Austria (Article 50), judgment of 7 May 
1974, Series A no. 17, p. 16, § 36).

All things considered, and having regard to its relevant case-law 
concerning the application of Article 41 in respect of the minor children or 
relatives of victims of violations of Article 2 (see Çakıcı v. Turkey [GC], 
no. 23657/94, §§ 8 and 130), the Court decides to award Mr Maşallah 
Öneryıldız and his three surviving adult children, Hüsamettin, Aydın and 
Halef Öneryıldız, EUR 33,750 each for non-pecuniary damage, making an 
aggregate sum of EUR 135,000.

B.  Costs and expenses

1.  The parties’ submissions
172.  The applicant claimed USD 50,000 in respect of legal fees only, 

including USD 20,000 for the work done by his representative in the written 
and oral proceedings before the Grand Chamber. He asserted that the 
presentation of his case before the national courts and the Strasbourg 
institutions had entailed more than 330 hours’ work at a rate of USD 150 
per hour, in accordance with the Istanbul Bar’s scale of minimum fees.

173.  The Government submitted that the applicant’s claims for costs and 
expenses were again excessive and unjustified.

2.  The Chamber judgment
174.  In the proceedings before the Chamber, the applicant claimed 

USD 30,000 in legal fees and USD 790 for sundry expenses. In the absence 
of any receipts or other vouchers, the Chamber held that it was not satisfied 
that the applicant had incurred those expenses and awarded him 
EUR 10,000, less the EUR 2,286.50 paid by the Council of Europe in legal 
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aid.

3.  The Court’s assessment
175.  The applicant has continued to receive legal aid in the proceedings 

under Article 43 of the Convention. In addition to the EUR 2,286.50 he had 
already received from the Council of Europe, he was granted EUR 1,707.34 
for the preparation of his case after it had been referred to the Grand 
Chamber.

The Court has consistently held that costs and expenses will not be 
awarded under Article 41 unless it is established that they were actually 
incurred, were necessarily incurred and are also reasonable as to quantum 
(see Sahin v. Germany [GC], no. 30943/96, § 105, ECHR 2003-VIII). In the 
instant case the applicant has not substantiated his claims by relevant 
documents or provided detailed explanations as to the work done by his 
representative on issues relating to Articles 2 and 13 of the Convention and 
Article 1 of Protocol No. 1, the provisions found to have been breached.

In accordance with Rule 60 § 2 of the Rules of Court, the Court cannot 
therefore allow the applicant’s claim as it stands. However, the applicant 
must have incurred some costs for the work done by his lawyer in 
representing him in the written and oral proceedings before the two 
Convention bodies (see, mutatis mutandis, Labita v. Italy [GC], 
no. 26772/95, § 210, ECHR 2000-IV). The Court is prepared to accept that 
in the present case, which is indisputably complex, that task took the 
number of hours claimed. That said, it reiterates that, as regards fees, it does 
not consider itself bound by domestic scales and practices, although it may 
derive some assistance from them (see, for example, Tolstoy Miloslavsky v. 
the United Kingdom, judgment of 13 July 1995, Series A no. 316-B, p. 83, 
§ 77).

Making its assessment on an equitable basis, the Court considers it 
reasonable to award the applicant EUR 16,000, less the EUR 3,993.84 paid 
by the Council of Europe in legal aid for the proceedings as a whole before 
the Convention institutions.

C.  Default interest

176.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points.

FOR THESE REASONS, THE COURT
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1.  Holds unanimously that there has been a violation of Article 2 of the 
Convention in its substantive aspect, on account of the lack of 
appropriate steps to prevent the accidental death of nine of the 
applicant’s close relatives;

2.  Holds by sixteen votes to one that there has also been a violation of 
Article 2 of the Convention in its procedural aspect, on account of the 
lack of adequate protection by law safeguarding the right to life;

3.  Holds by fifteen votes to two that there has been a violation of Article 1 
of Protocol No. 1;

4.  Holds by fifteen votes to two that there has been a violation of Article 13 
of the Convention as regards the complaint under the substantive head of 
Article 2;

5.  Holds by fifteen votes to two that there has also been a violation of 
Article 13 of the Convention as regards the complaint under Article 1 of 
Protocol No. 1;

6.  Holds unanimously that no separate issue arises under Article 6 § 1 or 
Article 8 of the Convention;

7.  Holds unanimously
(a)  that the respondent State is to pay, within three months, the 
following amounts, exempt from any taxes or duties, to be converted 
into Turkish liras at the rate applicable at the date of settlement:

(i)  to the applicant, Mr Maşallah Öneryıldız:
–  USD 2,000 (two thousand United States dollars) and EUR 45,250 
(forty-five thousand two hundred and fifty euros) for pecuniary and 
non-pecuniary damage;
–  EUR 16,000 (sixteen thousand euros) for costs and expenses, less 
the EUR 3,993.84 (three thousand nine hundred and ninety-three 
euros eighty-four cents) already received from the Council of 
Europe;
(ii)  to each of his adult sons, Hüsamettin, Aydın and Halef 
Öneryıldız, EUR 33,750 (thirty-three thousand seven hundred and 
fifty euros) for non-pecuniary damage;

(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points;

267



ÖNERYILDIZ v. TURKEY JUDGMENT60

8.  Dismisses unanimously the remainder of the applicant’s claims for just 
satisfaction.

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 30 November 2004.

Luzius WILDHABER
President

Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment:

(a)  partly dissenting opinion of Mr Türmen;
(b)  partly dissenting opinion of Mrs Mularoni.

L.W.
P.J.M.
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PARTLY DISSENTING OPINION OF JUDGE TÜRMEN

I agree with the majority that there has been a violation of Article 2 in its 
substantive aspect as the authorities failed to take appropriate steps to 
safeguard the lives of those within their jurisdiction.

However, I regret that I am unable to agree with the majority that there 
have also been violations of Article 2 in its procedural aspect, Article 1 of 
Protocol No. 1 and Article 13.

1.  Article 2 (procedural aspect)
The judgment did not find any problem with the investigation 

(paragraph 113), which identified those responsible for the incident and 
brought them to justice. The two mayors were convicted under Article 230 
of the Turkish Criminal Code.

However, the majority found a violation of the procedural aspect of 
Article 2 on the ground that the trial courts did not secure the full 
accountability of State officials and did not implement effectively the 
provisions of domestic law – that is, because the national courts applied 
Article 230 of the Criminal Code (negligence in the performance of public 
duties) and not Article 455 (death through carelessness or negligence).

I do not agree with this conclusion for the following reasons.
First of all, the majority are of the opinion that there has been a violation 

of the procedural aspect of Article 2, not because of the lack of an effective 
investigation, but because of the judicial proceedings or, more precisely, the 
application of domestic legislation. This is a wholly new approach, which 
does not have any precedent in the Court’s case-law. If the majority hold the 
view that the remedy that exists under domestic law is not an effective one, 
then this raises a problem under Article 13, not under Article 2.

Secondly, it seems contradictory to state, on the one hand, that the 
investigation is an effective one and, on the other, that the decision of the 
domestic court violates the Convention.

Such an approach ignores the fact that the decision of the domestic court 
is based on the facts that are determined by the investigation. How is it then 
possible for the Court to criticise the decision of the domestic court while 
accepting the effectiveness of the investigation? In circumstances where the 
investigation is effective, to conclude that the procedural aspect of Article 2 
has been violated would require an examination of the facts, which would 
make the Court a fourth-instance court. It is well-established case-law that 
the establishment of the facts and the interpretation and application of 
domestic law are a matter for the national authorities (see, inter alia, 
Kemmache v. France (no. 3), judgment of 24 November 1994, Series A 
no. 296-C, pp. 86-87, § 37, and Kaymaz v. Turkey (dec.), no. 37053/97, 
16 March 2000).
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Thirdly, the majority do not attach any weight to the fact that the 
applicant by his own behaviour contributed to the creation of a risk to life 
and caused the death of nine members of his own family. It is not contested 
that the applicant (a) built an illegal dwelling on land that did not belong to 
him, and (b) did so at a very close distance to the rubbish tip.

The negligence of the authorities and that of the applicant constitute 
essential elements of causality. They are both conditions sine qua non of the 
harm caused. Neither of them alone would have been sufficient to cause the 
harm. The death of nine people was due to the negligence of both the 
authorities and the applicant.

Apart from this, an independent offence was committed by the mayors, 
namely negligence in the performance of their duties. The Fifth Division of 
the Istanbul Criminal Court, in its judgment of 4 April 1996, took all these 
elements into account and decided to apply Article 230 of the Criminal 
Code (negligence in the performance of public duties) and not Article 455 
(homicide by negligence). In fact, both mayors were convicted under 
Article 230. The Court of Cassation upheld the judgment. The judgment 
speaks of the responsibility of both mayors and of the applicant for the 
death of nine people. The judges of the Istanbul Criminal Court also took 
into consideration the experts’ report, which apportioned liability for the 
accident as follows: 2/8 to Istanbul City Council, 2/8 to Ümraniye District 
Council and 2/8 to the slum inhabitants “for putting the members of their 
families in danger by settling near a mountain of waste” (see paragraph 23 
of the judgment).

It is therefore not true that, as is stated in paragraph 116 of the judgment, 
the domestic court in its judgment did not acknowledge “any responsibility 
for failing to protect the right to life”. The domestic court weighed up the 
responsibilities of the applicant and the mayors and reached a conclusion 
within its margin of appreciation. This is also admitted by the majority, 
when it is stated in paragraph 116 that “it is not for the Court to address 
such issues of domestic law concerning individual criminal responsibility, 
that being a matter for assessment by the national courts, or to deliver guilty 
or not-guilty verdicts in that regard”.

However, such an express confirmation of the boundaries between the 
national courts and the Strasbourg Court, which is in line with the Court’s 
case-law, makes it more difficult to understand the reason for finding a 
violation of the procedural aspect of Article 2. In the opinion of the 
majority, issues of domestic law concerning individual criminal 
responsibility are a matter for assessment by the national courts, but if the 
national court decides for good reasons to apply one Article of the Criminal 
Code rather than another, this may constitute a lack of protection by law 
safeguarding the right to life.

Fourthly, it is not clear from the judgment why the majority decided to 
change the principles established in the Court’s case-law regarding the 
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absence of a criminal-law remedy in cases of unintentional loss of life. In 
Calvelli and Ciglio v. Italy ([GC], no. 32967/96, ECHR 2002-I), 
Mastromatteo v. Italy ([GC], no. 37703/97, ECHR 2002-VIII), and Vo v. 
France ([GC], no. 53924/00, ECHR 2004-VIII), the Court expressed the 
view that “if the infringement of the right to life or to personal integrity is 
not caused intentionally, the positive obligation imposed by Article 2 to set 
up an effective judicial system does not necessarily require the provision of 
a criminal-law remedy in every case”. In this particular case, the majority 
have departed from that case-law. In paragraph 93 of the judgment, the 
majority express the view that “in areas such as that in issue [it may be 
presumed that what is meant is environmental damage], the applicable 
principles are rather to be found ... in relation notably to the use of lethal 
force”.

Both in Calvelli and Ciglio and in the present case, what is in issue from 
the perspective of criminal law is death caused by negligence. As far as the 
degree of negligence is concerned, it is difficult to make a distinction 
between the negligence of a gynaecologist who knew that the birth of the 
child carried a high risk since the mother was a level-A diabetic and the 
foetus was too large for a natural birth, and yet not only failed to take 
precautionary measures but was also absent during the birth (Calvelli and 
Ciglio), and that of two mayors who ought to have known from the experts’ 
report that the rubbish tip carried a high risk and yet failed to take any 
measures to prevent such an accident.

2.  Article 1 of Protocol No. 1
In respect of Article 1 of Protocol No. 1, I fully subscribe to the views 

expressed by Judge Mularoni in paragraph 2 of her partly dissenting 
opinion.

It is noteworthy that the Court, immediately after Kopecký v. Slovakia 
([GC], no. 44912/98, ECHR 2004-IX), where it consolidated its case-law 
regarding the meaning of “possession” under the Convention, has now 
introduced a new criterion for the determination of a possession – the 
tolerance of the national authorities. Such a new concept, I fear, may lead to 
undesirable consequences, such as extending the Convention’s protection to 
illegally constructed buildings, and may encourage illegal situations.

3.  Article 13
The judgment, having examined the effectiveness of the criminal-law 

remedy under Article 2, limits the scope of its examination of the Article 13 
complaint to the effectiveness of the administrative-law remedy.

In a judgment of 30 November 1995, the Istanbul Administrative Court 
ordered the national authorities to pay the applicant and his children 
100,000,000 Turkish liras (TRL) for non-pecuniary damage and 
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TRL 10,000,000 for pecuniary damage. The decision was served on the 
applicant.

As is clearly stated in the Chamber’s judgment, “... the applicant has 
never requested payment of the compensation awarded him, a fact that he 
did not dispute moreover” (paragraph 117 of the Chamber judgment; this 
fact has been omitted in the Grand Chamber’s judgment).

The applicant did not complain about the non-payment of the 
compensation because he did not wish to receive it. Had he contacted the 
mayor’s office and given his bank account number, he would have received 
the compensation awarded. How is it possible for the authorities to make the 
payment without any knowledge of the applicant’s address or bank account?

It is therefore not correct to hold the Government responsible for the 
non-payment of the compensation.

As to the length of the administrative court proceedings, the majority 
express the view that the proceedings lasted four years, eleven months and 
ten days, which renders the administrative court remedy ineffective.

I do not agree with this view.
The proceedings lasted four years and eleven months before four levels 

of jurisdiction. The facts of the case reveal that there were not any 
significant periods of inactivity attributable to the national courts.

The majority hold the view that there was “a lack of diligence on the part 
of the domestic court”. However, no reason is given for this conclusion. It is 
reached without examining the court proceedings and without applying the 
Court’s well-established criteria regarding the length of proceedings, 
namely the complexity of the case, the conduct of the applicant and the 
conduct of the judicial authorities.

In conclusion, there has been no violation of Article 13.

4.  Article 41
I agree with the amount of just satisfaction to be paid to the applicant. 

However, I disagree with the reasoning in calculating the award. It seems 
that, in calculating the amount, all nine members of the applicant’s 
household have been given equal weight and are described as “close 
relatives” of the applicant (paragraph 167 of the judgment).

However, reading paragraph 3 of the judgment, it becomes clear that one 
of these “close relatives”, Sıdıka Zorlu, was the “concubine” of the 
applicant. This is perhaps the first time that the Court, in deciding the 
amount to be paid by way of just satisfaction, has taken into account an 
applicant’s concubine and given her the same weight as his wife and 
children. Such an approach may have undesirable implications for the 
Court’s case-law in the future.
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PARTLY DISSENTING OPINION OF JUDGE MULARONI

(Translation)

1.  I fully agree with the reasoning and conclusions of the majority 
regarding Article 2 of the Convention in both its substantive and its 
procedural aspects.

2.  However, I consider that Article 1 of Protocol No. 1 is not applicable 
in the present case. This provision guarantees the right of property. In its 
case-law, the Court has clarified the concept of possessions, which may 
cover both “existing possessions” and assets, including claims, in respect of 
which the applicant can argue that he has at least a “legitimate expectation” 
of obtaining effective enjoyment of a property right. By way of contrast, the 
hope of recognition of a property right which it has been impossible to 
exercise effectively cannot be considered a possession within the meaning 
of Article 1 of Protocol No. 1 (see, among other authorities, Marckx v. 
Belgium, judgment of 13 June 1979, Series A no. 31, p. 23, § 50; Prince 
Hans-Adam II of Liechtenstein v. Germany [GC], no. 42527/98, § 83, 
ECHR 2001-VIII; and Kopecký v. Slovakia [GC], no. 44912/98, § 35, 
ECHR 2004-IX).

It was not disputed before the Court that the applicant’s dwelling had 
been erected in breach of Turkish town-planning regulations and had not 
conformed to the relevant technical standards, or that the land it had 
occupied belonged to the Treasury (see paragraph 125 of the judgment). The 
applicant was unable to prove that he had a property right over the land in 
question or that he could legitimately have applied to have the property 
transferred to him under section 21 of Law no. 775 of 20 July 1966 or the 
successive amendments to that law.

The majority acknowledge that “the Court cannot conclude that the 
applicant’s hope of having the land in issue transferred to him one day 
constituted a claim of a kind that was sufficiently established to be 
enforceable in the courts, and hence a distinct ‘possession’ within the 
meaning of the Court’s case-law” (see paragraph 126 of the judgment in 
fine). However, instead of drawing the appropriate conclusions from this 
reasoning and finding that Article 1 of Protocol No. 1 was not applicable, 
they adopted a new admissibility criterion for this Article: the relevant 
authorities’ tolerance of the applicant’s actions for almost five years, 
leading to the conclusion that those authorities acknowledged de facto that 
the applicant and his close relatives had a proprietary interest in their 
dwelling and movable goods (see paragraph 127), which was of a sufficient 
nature and sufficiently recognised to constitute a substantive interest and 
hence a “possession” within the meaning of the rule laid down in the first 
sentence of Article 1 of Protocol No. 1 (see paragraph 129).

I am unable to agree with this reasoning.
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In my opinion, neither implicit tolerance nor other humanitarian 
considerations can suffice to legitimise the applicant’s action under 
Article 1 of Protocol No. 1. Nor should these factors be used by the Court to 
justify a conclusion which is tantamount to removing applicants 
(Mr Öneryıldız in this case, but also any future applicants who have erected 
buildings illegally) from the ambit of national town-planning and building 
laws and, to an extent, indirectly condoning the spread of these illegal 
dwellings.

I consider that the majority’s conclusion that Article 1 of Protocol No. 1 
is applicable might have paradoxical effects. I am thinking, for example, of 
the splendid villas and hotels built illegally on the coast or elsewhere which, 
under national legislation, cannot be acquired by adverse possession; will 
the mere fact that the relevant authorities have tolerated such buildings for 
five years now be sufficient to maintain that those who built them in 
flagrant breach of the law have an arguable claim under Article 1 of 
Protocol No. 1? Such a conclusion would make it much more difficult for 
the authorities (at either national or local level) to take any action to ensure 
compliance with town-planning laws and regulations where, for instance, 
they have inherited an illegal situation as a result of a period of 
administration by less scrupulous authorities.

Lastly, I find it hard to accept that where buildings have been erected in 
breach of town-planning regulations, States henceforth have a positive 
obligation to protect a right of property that has never been recognised in 
domestic law and should not be, since in many cases it could be exercised to 
the detriment of the rights of others and the general interest.

I have therefore concluded that Article 1 of Protocol No. 1 is not 
applicable and, consequently, has not been breached.

I should add that even if I had concluded that Article 1 of Protocol No. 1 
was applicable – which, I repeat, I did not – I would have considered, unlike 
the majority (see paragraph 137 of the judgment), that the applicant could 
no longer claim to be a victim. In my view, the allocation of subsidised 
housing on very favourable terms may be regarded as an acknowledgment 
in substance of a violation of Article 1 of Protocol No. 1, such a measure 
being probably the best form of redress conceivable in the present case.

3.  Having regard to the circumstances of the case and to the reasoning 
which led the Court to find a violation of Article 2 of the Convention in its 
procedural aspect, I consider that it was not necessary to examine the case 
under Article 13 as regards the complaint under the substantive head of 
Article 2.

4.  In view of my conclusions under Article 1 of Protocol No. 1, I 
consider that there was no violation of Article 13 as regards the complaint 
under Article 1 of Protocol No. 1.
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 FADEYEVA v. RUSSIA JUDGMENT 1 

In the case of Fadeyeva v. Russia, 

The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 

 Mr C.L. ROZAKIS, President, 

 Mr P. LORENZEN, 

 Mrs F. TULKENS, 

 Mrs N. VAJIĆ, 

 Mrs S. BOTOUCHAROVA, 

 Mr A. KOVLER, 

 Mr V. ZAGREBELSKY, judges, 

and Mr S. NIELSEN, Section Registrar, 

Having deliberated in private on 1 July 2004 and 19 May 2005, 

Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 55723/00) against the 

Russian Federation lodged with the Court under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by a Russian national, Ms Nadezhda Mikhaylovna 

Fadeyeva (“the applicant”), on 11 December 1999. 

2.  The applicant, who was granted legal aid in the proceedings before 

the Court, was initially represented by Mr Y. Vanzha, and subsequently by 

Mr K. Koroteyev and Ms D. Vedernikova, lawyers with the Russian NGO 

“Memorial”, and Mr B. Bowring and Mr P. Leach, solicitors in England and 

Wales. The Russian Government (“the Government”) were represented by 

Mr P. Laptev, Representative of the Russian Federation at the European 

Court of Human Rights. 

3.  The applicant alleged, in particular, that the operation of a steel plant 

in close proximity to her home endangered her health and well-being. She 

relied on Article 8 of the Convention. 

4.  The application was allocated to the Second Section of the Court 

(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 

would consider the case (Article 27 § 1 of the Convention) was constituted 

as provided in Rule 26 § 1. 

5.  On 1 November 2001 the Court changed the composition of its 

Sections (Rule 25 § 1). This case was assigned to the newly composed First 

Section (Rule 52 § 1). 

6.  By a decision of 16 October 2003, the Chamber declared the 

application partly admissible and decided to obtain additional information 
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and observations from the parties and hold a hearing on the merits of the 

case. 

7.  The applicant and the Government each filed observations on the 

merits (Rule 59 § 1). The hearing took place in public in the Human Rights 

Building, Strasbourg, on 1 July 2004 (Rule 59 § 3). 

 

There appeared before the Court: 

(a)  for the Government 

Mr P. LAPTEV, Representative of the Russian Federation at the 

European Court of Human Rights, 

Mr Y. BERESTNEV, Counsel, 

Ms T. GOURNYAK, 

Mr M. STAVROVSKIY, 

Mr M. VINOGRADOV, Advisers; 

(b)  for the applicant 

Mr K. KOROTEYEV, 

Ms D. VEDERNIKOVA,  

Mr B. BOWRING, 

Mr P. LEACH, Counsel. 

 

8.  The Court heard addresses by Mr Laptev, Mr Bowring, Mr Leach and 

Mr Koroteyev. 

9.  On 1 November 2004 the Court changed the composition of its 

Sections (Rule 25 § 1), but this case remained with the Chamber constituted 

within the former First Section. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  Background 

10.  The applicant was born in 1949 and lives in the town of 

Cherepovets, an important steel-producing centre approximately 

300 kilometres north-east of Moscow. In 1982 her family moved to a flat 

situated at 1 Zhukov Street, approximately 450 metres from the site of the 

Severstal steel plant (“the plant”). This flat was provided by the plant to the 

applicant's husband, Mr Nikolay Fadeyev, under a tenancy agreement. 
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11.  The plant was built during the Soviet era and was owned by the 

Ministry of Black Metallurgy of the Russian Soviet Federative Socialist 

Republic (RSFSR). The plant was, and remains, the largest iron smelter in 

Russia and the main employer for approximately 60,000 people. In order to 

delimit the areas in which the pollution caused by steel production might be 

excessive, the authorities established a buffer zone around the Severstal 

premises – “the sanitary security zone”. This zone was first delimited in 

1965. It covered a 5,000-metre-wide area around the site of the plant. 

Although this zone was, in theory, supposed to separate the plant from the 

town's residential areas, in practice thousands of people (including the 

applicant's family) lived there. The blocks of flats in the zone belonged to 

the plant and were designated mainly for its workers, who occupied the flats 

as life-long tenants (see “Relevant domestic law and practice” below). A 

decree of the Council of Ministers of the RSFSR, dated 10 September 1974, 

imposed on the Ministry of Black Metallurgy the obligation to resettle the 

inhabitants of the sanitary security zone who lived in districts nos. 213 and 

214 by 1977. However, this has not been done. 

12.  In 1990 the government of the RSFSR adopted a programme “On 

improving the environmental situation in Cherepovets”. The programme 

stated that “the concentration of toxic substances in the town's air 

exceed[ed] the acceptable norms many times” and that the morbidity rate of 

Cherepovets residents was higher than the average. It was noted that many 

people still lived within the steel plant's sanitary security zone. Under the 

programme, the steel plant was required to reduce its toxic emissions to safe 

levels by 1998. The programme listed a number of specific technological 

measures to attain this goal. The steel plant was also ordered to finance the 

construction of 20,000 square metres of residential property every year for 

the resettlement of people living within its sanitary security zone. 

13.  By Municipal Decree no. 30 of 18 November 1992, the boundaries 

of the sanitary security zone around the plant were redefined. The width of 

the zone was reduced to 1,000 metres. 

14.  In 1993 the steel plant was privatised and acquired by 

Severstal PLC. In the course of the privatisation the blocks of flats owned 

by the steel plant that were situated within the zone were transferred to the 

municipality. 

15.  On 3 October 1996 the government of the Russian Federation 

adopted Decree no. 1161 on the special federal programme “Improvement 

of the environmental situation and public health in Cherepovets” for the 

period from 1997 to 2010” (in 2002 this programme was replaced by the 

special federal programme “Russia's ecology and natural resources”). 

Implementation of the 1996 programme was funded by the World Bank. 

The second paragraph of this programme stated: 
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“The concentration of certain polluting substances in the town's residential areas is 

twenty to fifty times higher than the maximum permissible limits (MPLs)[1] ...The 

biggest 'contributor' to atmospheric pollution is Severstal PLC, which is responsible 

for 96% of all emissions. The highest level of air pollution is registered in the 

residential districts immediately adjacent to Severstal's industrial site. The principal 

cause of the emission of toxic substances into the atmosphere is the operation of 

archaic and ecologically dangerous technologies and equipment in metallurgic and 

other industries, as well as the low efficiency of gas-cleaning systems. The situation is 

aggravated by an almost complete overlap of industrial and residential areas of the 

city, in the absence of their separation by sanitary security zones.” 

The decree further stated that “the environmental situation in the city 

ha[d] resulted in a continuing deterioration in public health”. In particular, it 

stated that over the period from 1991 to 1995 the number of children with 

respiratory diseases increased from 345 to 945 cases per thousand, those 

with blood and haematogenic diseases from 3.4 to 11 cases per thousand, 

and those with skin diseases from 33.3 to 101.1 cases per thousand. The 

decree also noted that the high level of atmospheric pollution accounted for 

the increase in respiratory and blood diseases among the city's adult 

population and the increased number of deaths from cancer. 

16.  Most of the measures proposed in the programme concerned the 

functioning of the Severstal steel plant. The decree also enumerated a 

number of measures concerning the city as a whole: these included the 

resettlement of 18,900 people from Severstal's sanitary security zone. It 

transpires from the programme that the State was supposed to be the main 

source of funding for such resettlement. However, it seems that in 

subsequent years Severstal PLC continued to pay for the resettlement of the 

zone's inhabitants, at least as regards districts nos. 213 and 214. Thus, 

according to Decree no. 1260 by the mayor of Cherepovets dated 4 April 

2004, in 2004 the residents of the blocks of flats situated on Gagarin Street 

were resettled in another district of the city. According to a letter of 3 June 

2004 from the mayor of Cherepovets, Severstal funded approximately one-

third of the cost of resettlement. 

17.  On 9 August 2000 the chief sanitary inspector for Cherepovets 

decided that the width of the sanitary security zone should be 1,000 metres 

from the main sources of industrial pollution. However, no specific 

boundaries were identified for the zone. In 2002 the municipality challenged 

its own Decree no. 30 of 1992, which had established the zone's boundaries 

(see paragraph 13 above). On 13 June 2002 the Cherepovets City Court 

declared Decree no. 30 invalid on the ground that it was ultra vires. The 

City Court ruled that at the relevant time the municipality had not had 

jurisdiction to define the width of the zone. The boundaries of the sanitary 

security zone around the Severstal facilities currently remain undefined. 

                                                 
1.  MPLs are the safe levels of various polluting substances, as established by Russian 

legislation (предельно допустимые концентрации – ПДК). 
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18.  In 2001 implementation of the 1996 government programme was 

discontinued and the measures proposed in it were included in the 

corresponding section of the sub-programme “Regulation of environmental 

quality” in the special federal programme “Russia's ecology and natural 

resources (2002-2010)”. 

19.  According to a letter from the mayor of Cherepovets dated 3 June 

2004, in 1999 the plant was responsible for more than 95% of industrial 

emissions into the town's air. According to the State Report on the 

Environment for 1999, the Severstal plant in Cherepovets was the largest 

contributor to air pollution of all metallurgical plants in Russia. 

B.  The applicant's attempt to be resettled outside the zone 

1.  First set of court proceedings 

20.  In 1995 the applicant, with her family and various other residents of 

the block of flats where she lived, brought a court action seeking 

resettlement outside the zone. The applicant claimed that the concentration 

of toxic elements and the noise levels in the sanitary security zone exceeded 

the maximum permissible limits established by Russian legislation. The 

applicant alleged that the environmental situation in the zone was hazardous 

for humans, and that living there was potentially dangerous to health and 

life. In support of her claims she relied mainly on the city planning 

regulations of 1989 (see “Relevant domestic law and practice” below). 

According to the applicant, these regulations imposed an obligation on the 

plant's owners to implement various ecological measures in the zone, 

including the resettlement of residents in an ecologically safe area. The 

applicant claimed that Severstal had failed to fulfil this obligation. 

21.  On 17 April 1996 the Cherepovets City Court examined the 

applicant's action. The court recognised that the building at 1 Zhukov Street, 

where she lived, was located within Severstal's sanitary security zone. The 

court noted that, prior to 1993, the applicant's flat had been owned by the 

Ministry of Black Metallurgy, which had also owned the plant. Following 

privatisation of the plant in 1993, it had become a privately owned entity 

and the applicant's flat had become the property of the local authorities. 

Referring to the ministerial decree of 1974, the court found that the 

authorities ought to have resettled all of the zone's residents but that they 

had failed to do so. In view of those findings, the court accepted the 

applicant's claim in principle, stating that she had the right in domestic law 

to be resettled. However, no specific order to resettle the applicant was 

given by the court in the operative part of its judgment. Instead, the court 

stated that the local authorities must place her on a “priority waiting list” to 

obtain new local authority housing (see “Relevant domestic law and 
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practice” below). The court also stated that the applicant's resettlement was 

conditional on the availability of funds. 

22.  The applicant appealed, claiming that the obligation to resettle was 

on the plant rather than on the municipality. She also maintained that the 

court had distorted the object of her claim: whereas she had been seeking 

immediate resettlement, the court had ordered that she be placed on a 

waiting list. In the applicant's view, this decision was unworkable because 

its enforcement depended on too many conditions (the existence of a 

resettlement order, the number of people on the waiting list, the availability 

of funds for resettlement, etc.). 

23.  On 7 August 1996 the Vologda Regional Court upheld in principle 

the decision of 17 April 1996, and confirmed that the applicant's home was 

located within the Severstal steel plant's sanitary security zone. The appeal 

court further found that the applicant's resettlement in an ecologically safe 

area was to be carried out by the municipality. Finally, the appeal court 

excluded from the operative part of the judgment the reference to the 

availability of funds as a precondition for the applicant's resettlement. 

24.  The first-instance court issued an execution warrant and transmitted 

it to a bailiff. However, the decision remained unexecuted for a certain 

period of time. In a letter of 11 December 1996, the deputy mayor of 

Cherepovets explained that enforcement of the judgment was blocked, since 

there were no regulations establishing the procedure for the resettlement of 

residents outside the zone. 

25.  On 10 February 1997 the bailiff discontinued the enforcement 

proceedings on the ground that there was no “priority waiting list” for new 

housing for residents of the sanitary security zone. 

2.  Second set of court proceedings 

26.  In 1999 the applicant brought a fresh action against the municipality, 

seeking immediate execution of the judgment of 17 April 1996. The 

applicant claimed, inter alia, that systematic toxic emissions and noise from 

Severstal PLC's facilities violated her basic right to respect for her private 

life and home, as guaranteed by the Russian Constitution and the European 

Convention on Human Rights. She asked to be provided with a flat in an 

ecologically safe area or with the means to purchase a new flat. 

27.  On 27 August 1999 the municipality placed the applicant on the 

general waiting list for new housing. She was no. 6,820 on that list (see 

“Relevant domestic law and practice” below). 

28.  On 31 August 1999 the Cherepovets City Court dismissed the 

applicant's action. It noted that there was no “priority waiting list” for the 

resettlement of residents of sanitary security zones, and no council housing 

had been allocated for that purpose. It concluded that the applicant had been 

duly placed on the general waiting list. The court held that the judgment of 

17 April 1996 had been executed and that there was no need to take any 
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further measures. That judgment was upheld by the Vologda Regional Court 

on 17 November 1999. 

C.  Pollution levels at the applicant's place of residence 

29.  The State authorities conduct regular inspections of air quality in the 

city. Pollution is monitored by four stationary posts of the State Agency for 

Hydrometeorology, including one (post no. 1) situated at 4 Zhukov Street, 

300 metres from the applicant's home. The emission levels of thirteen 

hazardous substances are monitored by the authorities (nitrogen dioxide, 

ammonia, carbon oxide, dust, hydrogen sulphide, carbon disulphide, phenol, 

formaldehyde, sulphur dioxide, nitric oxide, manganese, benzopyrene and 

lead). Four stationary posts of the State Agency for Hydrometeorology 

monitor emissions of only the first eight of the above substances; 

additionally, post no. 1 monitors emissions of sulphur dioxide, nitric oxide, 

lead, benzopyrene and manganese, and post no. 2 monitors emissions of 

benzopyrene, manganese and sulphur dioxide. In addition, the State Agency 

for Sanitary Control conducts regular air tests at distances of one, two, five, 

seven, and nineteen kilometres from the steel plant. Finally, Severstal PLC 

has its own monitoring system, which evaluates emissions from every 

separate industrial facility at the plant. 

30.  It appears that the basic data on air pollution, whether collected by 

the State monitoring posts or Severstal, are not publicly available. Both 

parties produced a number of official documents containing generalised 

information on industrial pollution in the town. The relevant parts of these 

documents are summarised in the following paragraphs and in the appendix 

to this judgment. 

1.  Information referred to by the applicant 

31.  The applicant claimed that the concentration of certain toxic 

substances in the air near her home constantly exceeded and continues to 

exceed the safe levels established by Russian legislation. Thus, in the period 

from 1990 to 1999 the average annual concentration of dust in the air in the 

Severstal plant's sanitary security zone was 1.6 to 1.9 times higher than the 

MPL, the concentration of carbon disulphide was 1.4 to 4 times higher and 

the concentration of formaldehyde was 2 to 4.7 times higher (data reported 

by the Cherepovets Centre for Sanitary Control). The Cherepovets State 

Agency for Hydrometeorology reported that the level of atmospheric 

pollution within the zone during the period from 1997 to 2001 was rated as 

“high” or “very high”. The State Agency for Hydrometeorology confirmed 

that an excessive concentration of other hazardous substances, such as 

hydrogen sulphide and ammonia, was also registered during this period. 

32.  As regards the year 2002, the applicant submitted a report prepared 

by the Northern Regional Office of the State Agency for Hydrometeorology 
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and Environmental Monitoring. This report stated, inter alia, that in 2002 

the annual average concentration of dust near the applicant's home was 1.9 

times higher than the MPL, and that the short-term peak concentration of 

dust was twice as high as the MPL. In July an over-concentration of carbon 

oxide was registered near the applicant's home: the short-term peak 

concentration of this element was 7 times higher than the MPL. The agency 

also reported that the average annual concentration of formaldehyde in the 

town was 3 times higher than the MPL. The average annual concentration of 

carbon disulphide near the applicant's home was 2.9 times higher than the 

MPL. The short-term peak concentration of phenols was 4 times higher than 

the MPL, and that of hydrogen sulphide was 4.5 times higher. 

33.  The applicant also submitted information published on the website 

of the Northern Department of the State Agency for Hydrometeorology. 

This source reported that in April 2004 the concentration of formaldehyde 

in Cherepovets exceeded the norms. In March 2004 the monthly average 

concentration of formaldehyde was 5 times higher than the MPL. 

34.  The applicant further produced a study paper entitled “Economic 

effectiveness of public health measures at Severstal PLC”, drawn up by the 

Centre for the Preparation and Implementation of International Projects on 

Technical Assistance, a public body established in 1993 under the 

supervision of the then State Committee for Environmental Protection. The 

study was commissioned by the Cherepovets municipality in order to obtain 

an analysis of the cost-effectiveness of various measures suggested in the 

1996 federal programme. The expert team had access to data on fifty-eight 

polluting elements contained in industrial emissions from the Severstal 

plant. The experts singled out the thirteen most toxic elements and, using a 

special dispersion dissemination model, established how these elements 

affected the morbidity rate in the city. The experts then calculated how the 

implementation of one or another measure from the federal programme 

would reduce the concentration of these pollutants, and, consequently, to 

what extent the morbidity rate would decrease. 

35.  In April 2004 the applicant informed the Court that further 

information on atmospheric pollution could be requested from the 

respondent Government. In particular, the applicant sought to obtain: (a) 

baseline emissions data for the Severstal plant, including data on the 

physical parameters of the stacks and the volume of chemicals emitted 

annually by each process at the Severstal facility; (b) dispersion modelling 

data for estimating the ambient air concentration of thirteen toxic pollutants 

at each of the x and y coordinate locations on the Cherepovets city grid, 

based on the above emissions data. The applicant indicated that this 

information might be obtained from the Centre for the Preparation and 

Implementation of International Projects on Technical Assistance (see 

paragraph 34 above). The applicant also sought data on the ambient air 

quality in Cherepovets, obtained between 1998 and 1999 as part of the 
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Project on Environmental Management in the Russian Federation, 

implemented with financial support from the World Bank. In May 2004 the 

Court invited the respondent Government to submit the information sought 

by the applicant. 

2.  Information referred to by the respondent Government 

36.  In June 2004 the Government submitted a report entitled “The 

environmental situation in Cherepovets and its correlation with the activity 

of [Severstal PLC] during the period until 2004”, prepared by the 

Cherepovets municipality. 

37.  According to the report, the environmental situation in Cherepovets 

has improved in recent years: thus, gross emissions of pollutants in the town 

were reduced from 370.5 thousand tonnes in 1999 to 346.7 thousand tonnes 

in 2003 (by 6.4%). Overall emissions from the Severstal PLC facilities were 

reduced during this period from 355.3 to 333.2 thousand tonnes (namely 

by 5.7%), and the proportion of unsatisfactory testing of atmospheric air at 

stationary posts fell from 32.7% to 26% in 2003. 

38.  The report further stated that, according to data received from four 

stationary posts of the State Agency for Hydrometeorology, a substantial 

decrease in the concentration of certain hazardous substances was recorded 

in the period from 1999 to 2003: 

(i)  dust: from 0.2 mg/m³ (1.28 MPL) to 0.11 mg/m³ (0.66 MPL); 

(ii)  hydrogen sulphide: from 0.016 mg/m³ (3.2 MPL) to 0.006 mg/m³ 

(1.2 MPL); 

(iii)  phenols: from 0.018 mg/m³ (0.6 MPL) to 0.014 mg/m³ (0.47 MPL). 

39.  According to the report, pollution in the vicinity of the applicant's 

home was not necessarily higher than in other districts of the town. Thus, 

the concentration of nitrogen dioxide at post no. 1 was 0.025 mg/m³ in 

2003, whereas it was 0.034 mg/m³ at post no. 2, 0.025 mg/m³ at post no. 3 

and 0.029 mg/m³ at post no. 4. The average daily concentration of ammonia 

registered at post no. 1 was 0.016 mg/m³, 0.017 mg/m³ at post no. 2, 

0.005 mg/m³ at post no. 3 and 0.0082 mg/m³ at post no. 4. The phenol level 

registered at post no. 1 was 0.014 mg/m³, 0.015 mg/m³ at post no. 2 and 

0.0012 mg/m³ at post no. 4. Finally, the concentration of formaldehyde at 

post no. 1 was 0.019 mg/m³, whereas it was 0.012 mg/m³ at post no. 2, 

0.018 mg/m³ at post no. 3 and 0.02 mg/m³ at post no. 4. 

40.  The report stated that the average annual concentrations of nitric 

oxide, lead, manganese, nitrogen dioxide, ammonia, hydrogen sulphide, 

phenol, carbon oxide and carbon disulphide did not exceed the MPLs. 

Excessive annual concentrations were recorded only with respect to dust, 

formaldehyde and benzopyrene. Over the period from 1999 to 2003, a 

certain improvement in the quality of air was registered under the steel 

plant's “pollution plume” in the residential area of the town. Thus, the 

proportion of unsatisfactory tests was 13.2% in 1999, whereas in 2003 it 
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had fallen to 12.7%. The report emphasised that the proportion of 

unsatisfactory air tests was decreasing: from 18.4% to 14.2%, as measured 

at a distance of 1,000 metres from the plant; and from 14.05% to 12.8% at a 

distance of 3,000 metres. The trend was also positive in respect of certain 

specific substances: within 1,000 metres the proportion of unsatisfactory 

tests for nitrogen dioxide decreased from 50% in 1999 to 47% in 2003; for 

hydrogen sulphide they fell from 75% in 1999 to 20% in 2003; and for 

phenol they decreased from 52% in 1999 to 38% in 2003. 

41.  The report contained generalised data on average pollution levels for 

the years 1999 to 2003, collected from four stationary posts of the State 

Agency for Hydrometeorology. The Government also produced data 

collected from monitoring post no. 1, reflecting a reduction in the average 

annual and maximum pollution levels compared to the situation which 

existed ten to twenty years ago. The most important data contained in these 

reports are summarised in the appendix to this judgment. 

42.  The Government also produced extracts from a report by the chief 

sanitary inspector for the Vologda region, which was prepared in June 2004 

for the purpose of defining new boundaries for the sanitary security zone. 

According to the report, Severstal was still responsible in 2004 for 94 to 

97% of overall air pollution in the city. The report stated that the emissions 

from Severstal contained eighty different pollutant substances. Despite a 

significant reduction in pollution in recent years, the maximum 

concentrations of “five priority pollutants” (dust containing more than 20% 

of silicon dioxide, ferroalloy dust, nitrogen dioxide, naphthalene and 

hydrogen sulphide) still exceeded safety standards at distances of one to five 

kilometres from the plant. The report further indicated that “more than 

150,000 people live[d] in a zone where the acceptable level of risk [was] 

exceeded”. It proposed a number of measures which should reduce the 

concentration of naphthalene and ferroalloys to safe levels by 2010, and 

stated that the concentration of all toxic substances originating from the 

Severstal facilities in the bottom layer of the atmosphere should be below 

the maximum permissible limits by 2015. 

43.  Finally, the Government submitted that, should the Court need the 

documents sought by the applicant and referred to by her representatives as 

a source of primary information on air pollution, “the authorities of the 

Russian Federation propose that this document be requested from 

Mr Koroteyev [one of the applicant's representatives]”. 

D.  Effects of pollution on the applicant 

44.  Since 1982 Ms Fadeyeva has been supervised by the clinic at 

Cherepovets Hospital no. 2. According to the Government, the applicant's 

medical history in this clinic does not link the deterioration in her health to 

adverse environmental conditions at her place of residence. 
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45.  In 2001 a medical team from the clinic carried out regular medical 

check-ups on the staff at the applicant's place of work. As a result of these 

examinations, the doctors detected indications of an occupational illness in 

five workers, including the applicant. In 2002 the diagnosis was confirmed: 

a medical report drawn up by the Hospital of the North-West Scientific 

Centre for Hygiene and Public Health in St Petersburg on 30 May 2002 

stated that she suffered from various illnesses of the nervous system, 

namely occupational progressive/motor-sensory neuropathy of the upper 

extremities with paralysis of both middle nerves at the level of the wrist 

channel (primary diagnosis), osteochondrosis of the spinal vertebrae, 

deforming arthrosis of the knee joints, moderate myelin sheath 

degeneration, chronic gastroduodenitis, hypermetropia first grade (eyes) and 

presbyopia (associated diagnoses). Whilst the causes of these illnesses were 

not expressly indicated in the report, the doctors stated that they would be 

exacerbated by “working in conditions of vibration, toxic pollution and an 

unfavourable climate”. 

46.  In 2004 the applicant submitted a report entitled “Human health risk 

assessment of pollutant levels in the vicinity of the Severstal facility in 

Cherepovets”. This report, commissioned on behalf of the applicant, was 

prepared by Dr Mark Chernaik1. Dr Chernaik concluded that he would 

expect the population residing within the zone to suffer from above-average 

incidences of odour annoyance, respiratory infections, irritation of the nose, 

coughs and headaches, thyroid abnormalities, cancer of the nose and 

respiratory tract, chronic irritation of the eyes, nose and throat, and adverse 

impacts on neurobehavioral, neurological, cardiovascular and reproductive 

functions. The report concluded as follows: 

“The toxic pollutants found in excessive levels within the sanitary security zone in 

Cherepovets are all gaseous pollutants specifically produced by iron and steel 

manufacturing plants (in particular, by process units involved in metallurgical coke 

production), but not usually by other industrial facilities. 

It is therefore reasonable to conclude that inadequately controlled emissions from 

the Severstal facility are a primary cause of the excess incidences of the above-

mentioned adverse health conditions of persons residing within the sanitary security 

zone in Cherepovets.” 

47.  The applicant also submitted an information note from the 

environmental department of the Cherepovets municipality, which 

                                                 
1.  Dr Chernaik has a Ph.D. in biochemistry from the Johns Hopkins University School of 

Public Health, Baltimore, Maryland, United States. His doctoral studies and research 

focused on environmental toxicology. Since 1992 Dr Chernaik has served as a staff 

scientist for the United States Office of the Environmental Law Alliance Worldwide. In this 

capacity, he provides requested scientific information to lawyers in more than sixty 

countries. He has frequently advised lawyers on the human health effects of exposure to air 

pollutants, including hydrogen sulphide, hydrogen cyanide, naphthalene, formaldehyde, 

carbon disulphide and particulate matter. 
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contained recommendations to Cherepovets residents on how to act in 

circumstances of “unfavourable weather conditions”, namely when the wind 

carried emissions from the Severstal plant towards the city. The note 

recommended that people should stay at home and restrict their physical 

activity. It also contained dietary suggestions. The primary reason for these 

restrictive recommendations was emissions from the Severstal plant. The 

applicant also referred to a letter dated 20 September 2001 from the 

Cherepovets Centre for Sanitary Control, stating that when such 

“unfavourable weather conditions” occurred, admissions of children to local 

health clinics increased by 1.3. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Environmental standards 

48.  Article 42 of the Constitution of the Russian Federation reads as 

follows: 

“Everyone has the right to a favourable environment, to reliable information about 

its state, and to compensation for damage caused to his health or property by 

ecological offences.” 

49.  Pursuant to the Federal Law of 30 March 1999 on sanitary safety (О 

санитарно-эпидемологическом благополучии населения), the Federal 

Sanitary Service establishes State standards for protecting public health 

from environmental nuisances. In particular, these standards are applied in 

assessing air quality in cities: atmospheric pollution is assessed in 

comparison to the maximum permissible limits (MPLs), the measure which 

defines the concentration of various toxic substances in the air. It follows 

from Regulation 2.1 of the Sanitary Regulations of 17 May 2001 and 

section 1 of the Atmospheric Protection Act 1999 that, if the MPLs are not 

exceeded, the air is safe for the health and well-being of the population 

living in the relevant area. Regulation 2.2 of the Sanitary Regulations 

provides that, for all categories of toxic elements, concentrations should not 

exceed 1 MPL in residential areas and 0.8 MPL in recreational zones. 

50.  Pursuant to the Atmospheric Protection Act of 4 May 1999 (Об 

охране атмосферного воздуха), the Federal Environmental Agency 

establishes environmental standards for various types of polluting sources 

(cars, farms, industrial plants, etc.). These general standards are applied to 

specific undertakings by the regional environmental agencies. In principle, 

an industrial plant's operation should not result in pollution which exceeds 

the MPLs (section 16 of the Act). However, for the sake of a region's 

economic development, a regional environmental agency may issue a 

temporary permit authorising an undertaking to exceed these norms 
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(sections 1 and 12 of the Act). The permit should contain a schedule for the 

phased reduction of toxic emissions to safe levels. 

B.  Sanitary security zones 

1.  Legislation 

51.  Every polluting undertaking must create a “sanitary security zone” 

around its premises – a buffer area separating sources of pollution from the 

residential areas of a city (Regulations 3.5 and 3.6 of the 1996 Sanitary 

Regulations, enacted by Decree no. 41 of the Federal Sanitary Service of 

31 October 1996; similar provisions were contained in the 2000, 2001 and 

2003 Sanitary Regulations, which replaced those of 1996). The levels of 

pollution in this buffer area may exceed the MPLs. 

52.  The minimum width of the zone is defined by the sanitary 

regulations for different categories of undertaking. Under the terms of the 

1996 Sanitary Regulations, the sanitary security zone around a steel plant 

the size of Severstal should be 2,000 metres. Under the Sanitary Regulations 

of 1 October 2000, the width of the sanitary security zone for a 

metallurgical undertaking of this size should be at least 1,000 metres. In 

certain cases the Federal Sanitary Service may enlarge the zone (for 

example, where the concentration of toxic substances in the air beyond the 

zone exceeds the MPLs). Subsequent sanitary regulations (enacted on 

17 May 2001 and 10 April 2003) confirmed these requirements. 

53.  Regulation 3.6 of the 1989 City Planning Regulations provides that 

an undertaking must take all necessary measures in order to set up 

(обустроить) its sanitary security zone in accordance with the law, with a 

view to limiting pollution. 

54.  Regulation 3.8 of the 1989 City Planning Regulations provides that 

no housing should be situated within the sanitary security zone. This 

provision was later incorporated into the Town Planning Code 

(Градостроительный Кодекс) of 1998 (Article 43) and the Sanitary 

Regulations of 17 May 2001 and 10 April 2003. According to Regulation 

3.3.3 of the 2001 Sanitary Regulations, a project to create a zone may 

include, as a high-priority objective, resettlement of the zone's residents. 

However, there is no direct requirement to resettle the residents of the 

sanitary security zone around an undertaking that is already operating. 

55.  Article 10 § 5 of the Town Planning Code of 1998 provides as 

follows: 

“In cases where State or public interests require that economic or other activities be 

conducted in environmentally unfavourable areas, the temporary residence of the 

population in these areas is permitted, subject to the application of a special town 

planning regime ...” 
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2.  Practice 

56.  It follows from a judgment of the North-Caucasus Circuit Federal 

Commercial Court (decision no. Ф08-1540/2003 of 3 June 2003) that the 

authorities may force an undertaking which has failed to create a sanitary 

security zone around its premises in accordance with the law to cease 

operating1. 

57.  The applicant produced an extract from the decision of the Supreme 

Court of the Russian Federation in Ivashchenko v. the Krasnoyarsk 

Railways (published in “Overview of the case-law of the Supreme Court”, 

Бюллетень Верховного Суда РФ, № 9, of 15 July 1998, § 22). In that case 

the plaintiff had claimed immediate resettlement from a decrepit house. The 

lower court had rejected the plaintiff's action, indicating that she could 

claim resettlement following the order of priority (in other words, she 

should be put on the waiting list). The Supreme Court quashed this 

judgment, stating as follows: 

“The [plaintiff's] home is not only dilapidated ..., but is also situated within 

30 metres of a railway, within the latter's sanitary security zone, which is contrary to 

the sanitary regulations (this zone is 100 metres wide, and no residential premises 

should be located within it).” 

The Supreme Court remitted the case to the first-instance court, ordering 

it to designate specific housing which should be provided to the plaintiff as 

a replacement for her previous dwelling. 

58.  In another case, concerning the resettlement of Ms Ledyayeva, 

another resident of the sanitary security zone around the Severstal facilities, 

the Presidium of the Vologda Regional Court, in its decision of 11 February 

2002, stated, inter alia: 

“The lower court did not assess whether the measures taken in order to resettle the 

residents of the sanitary security zone are adequate in comparison to the degree of 

threat that the plaintiff encounters. As a result, the court did not establish whether 

providing [Ms Ledyayeva] with new housing under the provisions of the housing 

legislation by placing her on the waiting list can be regarded as giving her a real 

chance to live in an environment that is favourable for her life and health.” 

The court also expressed doubts as to whether the State should be held 

responsible for the resettlement of the zone's residents. 

C.  Background to the Russian housing provisions 

59.  During the Soviet era, the majority of housing in Russia belonged to 

various public bodies or State-owned companies. The population lived in 

these dwellings as life-long tenants. In the 1990s extensive privatisation 

                                                 
1.  This decision concerned the closure by the authorities of a petrol station which had no 

sanitary security zone around its premises. 
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programmes were carried out. In certain cases, property that had not been 

privatised was transferred to local authorities. 

60.  To date, a certain part of the Russian population continues to live as 

tenants in local council houses on account of the related advantages. In 

particular, council house tenants are not required to pay property taxes, the 

amount of rent they pay is substantially lower than the market rate and they 

have full rights to use and control the property. Certain persons are entitled 

to claim new housing from the local authorities, provided that they satisfy 

the conditions established by law. 

61.  From a historical standpoint, the right to claim new housing was one 

of the basic socio-economic rights enshrined in Soviet legislation. Under the 

Housing Code of the RSFSR of 24 June 1983, which was still valid in 

Russia at the time of the relevant events, every tenant whose living 

conditions did not correspond to the required standards was eligible to be 

placed on a local authority waiting list in order to obtain new council 

housing. The waiting list establishes the priority order in which housing is 

attributed once it is available. 

62.  However, being on a waiting list does not entitle the person 

concerned to claim any specific conditions or time-frame from the State for 

obtaining new housing. Certain categories of persons, such as judges, 

policemen or handicapped persons are entitled to be placed on a special 

“priority waiting list”. However, it appears that Russian legislation does not 

guarantee a right to be placed on this special list solely on the ground of 

serious ecological threats. 

63.  Since Soviet times, hundreds of thousands of Russians have been 

placed on waiting lists, which become longer each year on account of a lack 

of resources to build new council housing. At present, the fact of being on a 

waiting list represents an acceptance by the State of its intention to provide 

new housing when resources become available. The applicant submits, for 

example, that the person who is first on the waiting list in her municipality 

has been waiting for new council housing since 1968. She herself became 

no. 6,820 on that list in 1999. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

64.  The applicant alleged that there had been a violation of Article 8 of 

the Convention on account of the State's failure to protect her private life 

and home from severe environmental nuisance arising from the industrial 

activities of the Severstal steel plant. 
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65.  Article 8 of the Convention reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home, and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  Applicability of Article 8 in the present case 

1.  Nature and extent of the alleged interference with the applicant's 

rights 

66.  Both parties agreed that the applicant's place of residence was 

affected by industrial pollution. Neither was it disputed that the main cause 

of pollution was the Severstal steel plant, operating near the applicant's 

home. 

67.  The Court observes, however, that the degree of disturbance caused 

by Severstal and the effects of pollution on the applicant are disputed by the 

parties. Whereas the applicant insists that the pollution seriously affected 

her private life and health, the respondent Government assert that the harm 

suffered by the applicant as a result of her home's location within the 

sanitary security zone was not such as to raise an issue under Article 8 of 

the Convention. In view of the Government's contention, the Court has first 

to establish whether the situation complained of by the applicant falls to be 

examined under Article 8 of the Convention. 

(a)  General principles 

68.  Article 8 has been relied on in various cases involving environmental 

concern, yet it is not violated every time that environmental deterioration 

occurs: no right to nature preservation is as such included among the rights 

and freedoms guaranteed by the Convention (see Kyrtatos v. Greece, 

no. 41666/98, § 52, ECHR 2003-VI). Thus, in order to raise an issue under 

Article 8 the interference must directly affect the applicant's home, family 

or private life. 

69.  The Court further points out that the adverse effects of 

environmental pollution must attain a certain minimum level if they are to 

fall within the scope of Article 8 (see López Ostra v. Spain, judgment of 

9 December 1994, Series A no. 303-C, p. 54, § 51; see also, mutatis 

mutandis, Hatton and Others v. the United Kingdom [GC], no. 36022/97, 

§ 118, ECHR 2003-VIII). The assessment of that minimum is relative and 

depends on all the circumstances of the case, such as the intensity and 
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duration of the nuisance, and its physical or mental effects. The general 

context of the environment should also be taken into account. There would 

be no arguable claim under Article 8 if the detriment complained of was 

negligible in comparison to the environmental hazards inherent to life in 

every modern city. 

70.  Thus, in order to fall within the scope of Article 8, complaints 

relating to environmental nuisances have to show, firstly, that there was an 

actual interference with the applicant's private sphere, and, secondly, that a 

level of severity was attained. 

(b)  The applicant's submissions 

71.  The applicant claimed that the extent of environmental pollution at 

her place of residence was and remains seriously detrimental to her health 

and well-being and to that of her family. 

72.  She referred to a number of documents which, in her view, indicated 

the adverse effects of the Severstal steel plant's industrial activities on the 

population of Cherepovets. In particular, she referred to the expert opinion 

by Dr Chernaik (see paragraph 46 above), the report of the North-West 

Scientific Centre for Hygiene and Public Health (see paragraph 45), the 

information note from the environmental department of the Cherepovets 

municipality and the letter from the Cherepovets Centre for Sanitary Control 

(see paragraph 47). 

73.  The applicant pointed out that in 2004 the Court had requested that 

the Government submit certain basic information regarding air pollution in 

Cherepovets. The applicant insisted that the Government had access to these 

data but failed to submit them to the Court. The report prepared by the 

Government contained only long-term averages of pollutant levels, which 

were insufficient to understand how pollutants were influencing human 

health in Cherepovets. In the applicant's view, the long-term averages, 

although themselves far above safe levels, masked episodes of extremely 

high pollution during peak periods. The applicant proposed that the Court 

draw adverse inferences from the Government's failure to produce the 

requested documents. 

(c)  The Government's submissions 

74.  The Government generally accepted that the concentration of 

polluting substances in the air near the applicant's home exceeded the 

environmental norms. At the same time, there was no evidence that the 

applicant's private life or health had somehow been adversely affected by 

the operation of the steel plant in the vicinity of her home. They argued that 

“the fact that Ms Fadeyeva lived within the [Severstal PLC] sanitary 

security zone did not indicate any actual damage, but only the possibility of 

such damage being caused”. 
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75.  The Government pointed out that the domestic courts had never 

examined the influence of industrial pollution on the applicant's health or 

assessed the damage caused by it. They claimed that the applicant had not 

raised these issues in the domestic proceedings. 

76.  The Government further indicated that the applicant had failed to use 

the means prescribed by Russian legislation for assessing environmental 

hazards. In particular, the applicant could have commissioned a “sanitary 

epidemiological report” on the environmental situation, as provided by the 

decree of the Ministry of Public Health of 15 August 2001. Moreover, the 

Government insisted that, “when assessing the level of risk to the health of 

inhabitants, one should follow the officially registered data on emissions 

into the atmosphere, which are analysed and summarised on the basis of 

applicable methods in accordance with the legislation of the Russian 

Federation”. 

77.  As regards the disease diagnosed by the North-West Scientific 

Centre for Hygiene and Public Health (see paragraph 45 above), the 

Government argued that it was occupational (профессиональное 

заболевание). According to the Government, the applicant was working in 

a hazardous industry; her duties consisted of covering tubing and other 

industrial equipment with thermo-insulating materials. Such work required 

considerable physical strength and was often carried out outdoors or in 

unheated premises. Therefore, this disease was not attributable to the 

applicant's place of residence, but rather to her difficult working conditions. 

In the Government's view, the applicant's concomitant diagnoses were 

widespread and were not uncommon among persons of her age, regardless 

of their place of residence. 

78.  The Government did not disagree with the initial positions contained 

in Dr Chernaik's report, but contested its findings (see paragraph 46 above). 

They claimed that “Dr Chernaik's conclusions concerning the increased 

susceptibility of inhabitants of the [Severstal PLC] sanitary security zone to 

certain diseases are abstract in nature, have no substantiation and thus 

cannot be taken into account”. 

(d)  The Court's assessment 

79.  The Court reiterates at the outset that, in assessing evidence, the 

general principle has been to apply the standard of proof “beyond 

reasonable doubt”. Such proof may follow from the coexistence of 

sufficiently strong, clear and concordant inferences or of similar unrebutted 

presumptions of fact. It should also be noted that it has been the Court's 

practice to allow flexibility in this respect, taking into consideration the 

nature of the substantive right at stake and any evidentiary difficulties 

involved. In certain instances, only the respondent Government have access 

to information capable of corroborating or refuting the applicant's 

allegations; consequently, a rigorous application of the principle affirmanti, 
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non neganti, incumbit probatio is impossible (see Aktaş v. Turkey, 

no. 24351/94, § 272, ECHR 2003-V). 

80.  Turning to the particular circumstances of the case, the Court 

observes that, in the applicant's submission, her health has deteriorated as a 

result of living near the steel plant. The only medical document produced by 

the applicant in support of this claim is a report drawn up by a clinic in 

St Petersburg (see paragraph 45 above). The Court finds that this report did 

not establish any causal link between environmental pollution and the 

applicant's illnesses. The applicant presented no other medical evidence 

which would clearly connect her state of health to high pollution levels at 

her place of residence. 

81.  The applicant also submitted a number of official documents 

confirming that, since 1995 (the date of her first recourse to the courts), 

environmental pollution at her place of residence has constantly exceeded 

safe levels (see paragraphs 31 et seq. above). According to the applicant, 

these documents proved that any person exposed to such pollution levels 

inevitably suffered serious damage to his or her health and well-being. 

82.  With regard to this allegation, the Court bears in mind, firstly, that 

the Convention came into force with respect to Russia on 5 May 1998. 

Therefore, only the period after this date can be taken into consideration in 

assessing the nature and extent of the alleged interference with the 

applicant's private sphere. 

83.  According to the materials submitted to the Court, since 1998 the 

pollution levels with respect to a number of rated parameters have exceeded 

the domestic norms. Thus, the data produced by the Government confirm 

that during the period from 1999 to 2003 the concentration of dust, carbon 

disulphide and formaldehyde in the air near the applicant's home constantly 

exceeded the MPLs (see the appendix to this judgment). In 1999 the 

concentration of dust was 1.76 times higher than the MPL, and in 2003 it 

was 1.13 times higher. In 1999 the concentration of carbon disulphide was 

3.74 times higher than the MPL; in 2003 the concentration of this substance 

had fallen but was still 1.12 times higher than the MPL. The concentration 

of formaldehyde was 4.53 times higher than the MPL. In 2003 it was 6.3 

times higher than the MPL. Moreover, an over-concentration of various 

other substances, such as manganese, benzopyrene and sulphur dioxide, was 

recorded during this period (see paragraphs 38 et seq. above). 

84.  The Court observes further that the figures produced by the 

Government reflect only annual averages and do not disclose daily or 

maximum pollution levels. According to the Government's own 

submissions, the maximum concentrations of pollutants registered near the 

applicant's home were often ten times higher than the average annual 

concentrations (which were already above safe levels). The Court also notes 

that the Government have not explained why they failed to produce the 

documents and reports sought by the Court (see paragraph 43 above), 
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although these documents were certainly available to the national 

authorities. Therefore, the Court concludes that the environmental situation 

could, at certain times, have been even worse than it appears from the 

available data. 

85.  The Court notes further that on many occasions the State recognised 

that the environmental situation in Cherepovets caused an increase in the 

morbidity rate for the city's residents (see paragraphs 12, 15, 34 and 47 

above). The reports and official documents produced by the applicant, and, 

in particular, the report by Dr Mark Chernaik (see paragraph 46), described 

the adverse effects of pollution on all residents of Cherepovets, especially 

those who lived near the plant. Thus, according to the data provided by both 

parties, during the entire period under consideration the concentration of 

formaldehyde in the air near the applicant's home was three to six times 

higher than the safe levels. Dr Chernaik described the adverse effects of 

formaldehyde as follows: 

“Considering the ongoing exposure to formaldehyde within the Cherepovets 

sanitary security zone, I would expect the population residing within the zone to suffer 

from above-average incidences of cancer of the nasal passages, headaches, and 

chronic irritation of the eyes, nose, and throat compared to populations residing in 

areas not polluted by excessive levels of formaldehyde.” 

As regards carbon disulphide, the concentration of which exceeded the 

MPL by 1.1 to 3.75 times during this entire period (except for 2002), 

Dr Chernaik stated: 

“Considering the ongoing exposure to carbon disulphide within the Cherepovets 

sanitary security zone, I would expect the population residing within the zone to suffer 

from above-average incidences of adverse neurobehavioral, neurological, 

cardiovascular, and reproductive functions compared to populations residing in areas 

not polluted by excessive levels of carbon disulphide.” 

86.  Finally, the Court pays special attention to the fact that the domestic 

courts in the present case recognised the applicant's right to be resettled. 

Admittedly, the effects of pollution on the applicant's private life were not at 

the heart of the domestic proceedings. However, as follows from the 

Vologda Regional Court's decision in Ledyayeva (see paragraph 58 above), 

it was not contested that the pollution caused by the Severstal facilities 

called for resettlement in a safer area. Moreover, domestic legislation itself 

defined the zone in which the applicant's home was situated as unfit for 

habitation (see paragraph 51). Therefore, it can be said that the existence of 

interference with the applicant's private sphere was taken for granted at the 

domestic level. 

87.  In summary, the Court observes that over a significant period of time 

the concentration of various toxic elements in the air near the applicant's 

home seriously exceeded the MPLs. The Russian legislation defines MPLs 

as safe concentrations of toxic elements (see paragraph 49 above). 

Consequently, where the MPLs are exceeded, the pollution becomes 
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potentially harmful to the health and well-being of those exposed to it. This 

is a presumption, which may not be true in a particular case. The same may 

be noted about the reports produced by the applicant: it is conceivable that, 

despite the excessive pollution and its proved negative effects on the 

population as a whole, the applicant did not suffer any special and 

extraordinary damage. 

88.  In the instant case, however, the very strong combination of indirect 

evidence and presumptions makes it possible to conclude that the applicant's 

health deteriorated as a result of her prolonged exposure to the industrial 

emissions from the Severstal steel plant. Even assuming that the pollution 

did not cause any quantifiable harm to her health, it inevitably made the 

applicant more vulnerable to various illnesses. Moreover, there can be no 

doubt that it adversely affected her quality of life at home. Therefore, the 

Court accepts that the actual detriment to the applicant's health and well-

being reached a level sufficient to bring it within the scope of Article 8 of 

the Convention. 

2.  Attribution of the alleged interference to the State 

89.  The Court notes that, at the material time, the Severstal steel plant 

was not owned, controlled, or operated by the State. Consequently, the 

Court considers that the Russian Federation cannot be said to have directly 

interfered with the applicant's private life or home. At the same time, the 

Court points out that the State's responsibility in environmental cases may 

arise from a failure to regulate private industry (see Hatton and Others, 

cited above). Accordingly, the applicant's complaints fall to be analysed in 

terms of a positive duty on the State to take reasonable and appropriate 

measures to secure the applicant's rights under Article 8 § 1 of the 

Convention (see Powell and Rayner v. the United Kingdom, judgment of 

21 February 1990, Series A no. 172, p. 18, § 41, and Guerra and Others v. 

Italy, judgment of 19 February 1998, Reports of Judgments and Decisions 

1998-I, p. 227, § 58). In these circumstances, the Court's first task is to 

assess whether the State could reasonably be expected to act so as to prevent 

or put an end to the alleged infringement of the applicant's rights. 

90.  The Court observes in this respect that the Severstal steel plant was 

built by and initially belonged to the State. The plant malfunctioned from 

the start, releasing gas fumes and odours, contaminating the area, and 

causing health problems and nuisance to many people in Cherepovets (see 

the appendix and paragraphs 11 and 12 above). Following the plant's 

privatisation in 1993, the State continued to exercise control over the plant's 

industrial activities by imposing certain operating conditions on the plant's 

owner and supervising their implementation. The plant was subjected to 

numerous inspections by the Federal Environmental Agency and 

administrative penalties were imposed on the plant's owner and 

management (see paragraph 114 below). The environmental situation 
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complained of was not the result of a sudden and unexpected turn of events, 

but was, on the contrary, long-standing and well known (see paragraphs 11, 

12, and 15 above). As in López Ostra (cited above, p. 55, §§ 52-53), in the 

present case the municipal authorities were aware of the continuing 

environmental problems and applied certain sanctions in order to improve 

the situation. 

91.  The Court further observes that the Severstal steel plant was and 

remains responsible for almost 95% of overall air pollution in the city (see 

paragraph 42 above). In contrast to many other cities, where pollution can 

be attributed to a large number of minor sources, the main cause of pollution 

in Cherepovets was easily definable. The environmental nuisances 

complained of were very specific and fully attributable to the industrial 

activities of one particular undertaking. This is particularly true with respect 

to the situation of those living in close proximity to the Severstal steel plant. 

92.  The Court concludes that the authorities in the present case were 

certainly in a position to evaluate the pollution hazards and to take adequate 

measures to prevent or reduce them. The combination of these factors shows 

a sufficient nexus between the pollutant emissions and the State to raise an 

issue of the State's positive obligation under Article 8 of the Convention. 

93.  It remains to be determined whether the State, in securing the 

applicant's rights, has struck a fair balance between the competing interests 

of the applicant and the community as a whole, as required by paragraph 2 

of Article 8. 

B.  Justification under Article 8 § 2 

1.  General principles 

94.  The Court reiterates that whatever analytical approach is adopted – 

the breach of a positive duty or direct interference by the State – the 

applicable principles regarding justification under Article 8 § 2 as to the 

balance between the rights of an individual and the interests of the 

community as a whole are broadly similar (see Keegan v. Ireland, judgment 

of 26 May 1994, Series A no. 290, p. 19, § 49). 

95.  Direct interference by the State with the exercise of Article 8 rights 

will not be compatible with paragraph 2 unless it is “in accordance with the 

law”. The breach of domestic law in these cases would necessarily lead to a 

finding of a violation of the Convention. 

96.  However, where the State is required to take positive measures, the 

choice of means is in principle a matter that falls within the Contracting 

State's margin of appreciation. There are different avenues to ensure 

“respect for private life”, and even if the State has failed to apply one 

particular measure provided by domestic law, it may still fulfil its positive 

duty by other means. Therefore, in those cases the criterion “in accordance 
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with the law” of the justification test cannot be applied in the same way as 

in cases of direct interference by the State. 

97.  The Court notes, at the same time, that in all previous cases in which 

environmental questions gave rise to violations of the Convention, the 

violation was predicated on a failure by the national authorities to comply 

with some aspect of the domestic legal regime. Thus, in López Ostra the 

waste-treatment plant in issue was illegal in that it operated without the 

necessary licence, and it was eventually closed down (López Ostra, cited 

above, pp. 46-47, §§ 16-22). In Guerra and Others too, the violation was 

founded on an irregular position at the domestic level, as the applicants had 

been unable to obtain information that the State was under a statutory 

obligation to provide (Guerra and Others, cited above, p. 219, §§ 25-27). In 

S. v. France (no. 13728/88, Commission decision of 17 May 1990, 

Decisions and Reports 65, p. 263), the internal legality was also taken into 

consideration. 

98.  Thus, in cases where an applicant complains about the State's failure 

to protect his or her Convention rights, domestic legality should be 

approached not as a separate and conclusive test, but rather as one of many 

aspects which should be taken into account in assessing whether the State 

has struck a “fair balance” in accordance with Article 8 § 2. 

2.  Legitimate aim 

99.  Where the State is required to take positive measures in order to 

strike a fair balance between the interests of an individual and the 

community as a whole, the aims mentioned in the second paragraph of 

Article 8 may be of a certain relevance, although this provision refers only 

to “interferences” with the right protected by the first paragraph – in other 

words, it is concerned with the negative obligations flowing therefrom (see 

Rees v. the United Kingdom, judgment of 17 October 1986, Series A no. 

106, p. 15, § 37). 

100.  The Court observes that the essential justification offered by the 

Government for the refusal to resettle the applicant was the protection of the 

interests of other residents of Cherepovets who were entitled to free housing 

under the domestic legislation. In the Government's submissions, since the 

municipality had only limited resources to build new housing for social 

purposes, the applicant's immediate resettlement would inevitably breach 

the rights of others on the waiting list. 

101.  Further, the Government referred, at least in substance, to the 

economic well-being of the country (see paragraph 111 below). Like the 

Government, the Court considers that the continuing operation of the steel 

plant in question contributed to the economic system of the Vologda region 

and, to that extent, served a legitimate aim within the meaning of paragraph 

2 of Article 8 of the Convention. It remains to be determined whether, in 
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pursuing this aim, the authorities have struck a fair balance between the 

interests of the applicant and those of the community as a whole. 

3.  “Necessary in a democratic society” 

(a)  General principles 

102.  The Court reiterates that, in deciding what is necessary for 

achieving one of the aims mentioned in Article 8 § 2 of the Convention, a 

margin of appreciation must be left to the national authorities, who are in 

principle better placed than an international court to evaluate local needs 

and conditions. While it is for the national authorities to make the initial 

assessment of necessity, the final evaluation as to whether the justification 

given by the State is relevant and sufficient remains subject to review by the 

Court (see, among other authorities, Lustig-Prean and Beckett v. the United 

Kingdom, nos. 31417/96 and 32377/96, §§ 80-81, 27 September 1999). 

103.  In recent decades environmental pollution has become a matter of 

growing public concern. As a consequence, States have adopted various 

measures in order to reduce the adverse effects of industrial activities. When 

assessing these measures from the standpoint of Article 1 of Protocol No. 1, 

the Court has, as a rule, accepted that the States have a wide margin of 

appreciation in the sphere of environmental protection. Thus, in 1991 in 

Fredin v. Sweden (no. 1) (judgment of 18 February 1991, Series A no. 192, 

p. 16, § 48) the Court recognised that “in today's society the protection of 

the environment is an increasingly important consideration”, and held that 

the interference with a private property right (revoking the applicant's 

licence to extract gravel from his property on the ground of nature 

conservation) was not inappropriate or disproportionate in the context of 

Article 1 of Protocol No. 1. Later that year, in Pine Valley Developments 

Ltd and Others v. Ireland (judgment of 29 November 1991, Series A 

no. 222), the Court confirmed this approach. 

104.  In another group of cases where the State's failure to act was in 

issue, the Court has also preferred to refrain from revising domestic 

environmental policies. In a recent Grand Chamber judgment, the Court 

held that “it would not be appropriate for the Court to adopt a special 

approach in this respect by reference to a special status of environmental 

human rights” (see Hatton and Others, cited above, § 122). In an earlier 

case the Court held that “it is certainly not for ... the Court to substitute for 

the national authorities any other assessment of what might be best policy in 

this difficult technical and social sphere. This is an area where the 

Contracting Parties are to be recognised as enjoying a wide margin of 

appreciation” (see Powell and Rayner, cited above, p. 19, § 44). 

105.  It remains open to the Court to conclude that there has been a 

manifest error of appreciation by the national authorities in striking a fair 

balance between the competing interests of different private actors in this 
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sphere. However, the complexity of the issues involved with regard to 

environmental protection renders the Court's role primarily a subsidiary one. 

The Court must first examine whether the decision-making process was fair 

and such as to afford due respect to the interests safeguarded to the 

individual by Article 8 (see Buckley v. the United Kingdom, judgment of 

25 September 1996, Reports 1996-IV, pp. 1292-93, §§ 76-77), and only in 

exceptional circumstances may it go beyond this line and revise the material 

conclusions of the domestic authorities (see Taşkın and Others v. Turkey, 

no. 46117/99, § 117, ECHR 2004-X). 

(b)  The applicant's submissions 

106.  The applicant first submitted that Russian legislation required her 

resettlement outside Severstal's sanitary security zone. In her view, the 1974 

decree (see paragraph 11 above) imposed an obligation on the State to 

resettle her outside the sanitary security zone. Further, resettlement of the 

residents of the sanitary security zone was required by the 1996 federal 

programme (see paragraph 15 above). The legislation, as interpreted by the 

Supreme Court in Ivashchenko (see paragraph 57 above), provided for the 

applicant's immediate resettlement, not for her placement on a waiting list. 

The single criterion for resettlement had always been residence within the 

sanitary security zone. However, the authorities had failed to comply with 

the legal obligation to rehouse the applicant and this obligation had not been 

enforced by the courts. 

107.  In their submissions, the Government referred to Article 10 § 5 of 

the Town Planning Code to justify the applicant's continued residence 

within the sanitary security zone (see paragraph 55 above). However, in the 

applicant's view, this provision only applied to temporary housing, and not 

to densely populated residential areas and buildings, in one of which the 

applicant lived. Consequently, Article 10 § 5 of the Town Planning Code, 

referred to by the Government, was not applicable to the applicant's 

situation. 

108.  The applicant further alleged that the authorities had failed to take 

adequate measures to secure her rights under Article 8 of the Convention. 

Firstly, the Government had not sought to justify the interference with her 

Article 8 rights with any valid reason. Secondly, they had failed to 

implement effective measures in order to prevent or minimise 

environmental pollution. In spite of compelling evidence of unacceptable 

levels of pollution from the Severstal plant, in breach of the domestic limits, 

the Government had merely asserted that “no question arose of limitation, 

suspension, or discontinuation of its activity in connection with 

environmental pollution”. 
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(c)  The Government's submissions 

109.  The Government contended that the applicant's complaint was ill-

founded and that no violation of Article 8 of the Convention had occurred in 

this case. The Government's arguments may be summarised as follows. 

110.  In their initial observations to the Court, the Government accepted 

the fact that the applicant's home was located within Severstal's sanitary 

security zone but argued that the domestic courts' decisions dismissing the 

applicant's claim for immediate resettlement had been lawful. The 

applicable Russian legislation provided only for placing the applicant on the 

general waiting list for future resettlement, which was the duty of the 

municipal authorities. The Government further argued that providing the 

applicant with a flat irrespective of her position on the waiting list would 

breach the rights of other people entitled to free housing under the domestic 

legislation. 

111.  In their post-admissibility observations and at the oral hearing, the 

Government contended that the domestic courts' decisions were erroneous 

because the applicant's home was not situated within the sanitary security 

zone. The Government also indicated that, under domestic law, “Ms N.M. 

Fadeyeva's temporary residence within the sanitary security zone [was] 

permissible” in so far as “the State or public interests require[d] the 

performance of economic or other activity in such areas”. They referred in 

particular to Article 10 of the Town Planning Code (see paragraph 55 

above). The Government stated that “under Article 10 § 5 of the Town 

Planning Code of the Russian Federation, temporary residence [was] 

permitted in environmentally unfavourable areas in cases where State or 

public interests require[d] the performance of economic or other activity in 

such areas”. 

112.  The Government also alleged that the applicant had moved to the 

flat at 1 Zhukov Street of her own free will and that nothing prevented her 

from leaving it. Moreover, she could always privatise the flat and then sell it 

in order to purchase housing in another district of the city. 

113.  The Government asserted that the State authorities conducted 

regular monitoring of air quality in the city and had, moreover, undertaken a 

number of scientific studies in order to assess the impact of pollution on the 

inhabitants of Cherepovets. 

114.  The Government further submitted that the State authorities had 

imposed various administrative sanctions on Severstal PLC in order to 

ensure that its activities complied with the domestic norms. In particular, 

between 1995 and 2000 the State Committee for the Protection of the 

Environment had carried out 89 checks of Severstal PLC, bringing to light 

more than 300 violations. During this period the managers of the steel plant 

had been charged with administrative offences in the sphere of 

environmental protection on 45 occasions. Between 2001 and 2003 the 

Ministry of Natural Resources of the Russian Federation had carried out 4 
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complex checks of the plant, in the course of which 44 violations of the 

environmental legislation had been brought to light. To date, the majority of 

the violations indicated by the statutory authorities had been eliminated. 

115.  Finally, the Government argued that in recent years the 

implementation of a number of federal and municipal programmes had 

resulted in a reduction of pollution in Cherepovets. They stressed that the 

environmental monitoring carried out by State agencies had revealed an 

improvement in the overall environmental situation throughout the city, and 

that the pollution levels near the applicant's home did not differ significantly 

from the average levels across the city. The Government also enumerated 

various technological modifications undertaken by the steel plant in order to 

reduce emissions and asserted that several new improvements were due to 

be made in the near future. 

(d)  The Court's assessment 

(i)  The alleged failure to resettle the applicant 

116.  The Court notes at the outset that the environmental consequences 

of the Severstal steel plant's operation are not compatible with the 

environmental and health standards established in the relevant Russian 

legislation. In order to ensure that a large undertaking of this type remains in 

operation, Russian legislation, as a compromise solution, has provided for 

the creation of a buffer zone around the undertaking's premises in which 

pollution may officially exceed safe levels. Therefore, the existence of such 

a zone is a condition sine qua non for the operation of an environmentally 

hazardous undertaking – otherwise it must be closed down or significantly 

restructured. 

117.  The main purpose of the sanitary security zone is to separate 

residential areas from the sources of pollution and thus to minimise the 

negative effects thereof on the neighbouring population. The Government 

have shown that, in the course of the past twenty years, overall emissions 

from the Severstal steel plant have been significantly reduced, and this trend 

can only be welcomed (see paragraphs 37 et seq. above). However, within 

the entire period under consideration (since 1998), pollution levels with 

respect to a number of dangerous substances have continued to exceed the 

safe levels. Consequently, it would only be possible for the Severstal plant 

to operate in conformity with the domestic environmental standards if this 

zone, separating the undertaking from the residential areas of the town, 

continued to exist and served its purpose. 

118.  The parties argue as to the actual size of the zone. In their later 

post-admissibility observations and oral submissions to the Court, the 

Government denied that the applicant lived within its boundaries. However, 

in their initial observations the Government openly stated that the 

applicant's home was located within the zone. The fact that the Severstal 
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steel plant's sanitary security zone included residential areas of the town was 

confirmed in the federal programme of 1996 (see paragraph 15 above). As 

regards the applicant's home in particular, the fact that it was located within 

the steel plant's sanitary security zone was not disputed in the domestic 

proceedings and was confirmed by the domestic authorities on many 

occasions. The status of the zone was challenged only after the application 

had been communicated to the respondent Government. Therefore, the 

Court assumes that during the period under consideration the applicant lived 

within Severstal's sanitary security zone. 

119.  The Government further submitted that the pollution levels 

attributable to the metallurgic industry were the same if not higher in other 

districts of Cherepovets than those registered near the applicant's home (see 

paragraph 39 above). However, this proves only that the Severstal steel 

plant has failed to comply with domestic environmental norms and suggests 

that a wider sanitary security zone should perhaps have been required. In 

any event, this argument does not affect the Court's conclusion that the 

applicant lived in a special zone where the industrial pollution exceeded 

safe levels and where any housing was in principle prohibited by the 

domestic legislation. 

120.  It is material that the applicant moved to this location in 1982 

knowing that the environmental situation in the area was very unfavourable. 

However, given the shortage of housing at that time and the fact that almost 

all residential buildings in industrial towns belonged to the State, it is very 

probable that the applicant had no choice other than to accept the flat 

offered to her family (see paragraphs 59 et seq. above). Moreover, due to 

the relative scarcity of environmental information at that time, the applicant 

may have underestimated the seriousness of the pollution problem in her 

neighbourhood. It is also important that the applicant obtained the flat 

lawfully from the State, which could not have been unaware that the flat 

was situated within the steel plant's sanitary security zone and that the 

ecological situation was very poor. Therefore, it cannot be claimed that the 

applicant herself created the situation complained of or was somehow 

responsible for it. 

121.  It is also relevant that it became possible in the 1990s to rent or buy 

residential property without restrictions, and the applicant has not been 

prevented from moving away from the dangerous area. In this respect the 

Court observes that the applicant was renting the flat at 1 Zhukov Street 

from the local council as a life-long tenant. The conditions of her rent were 

much more favourable than those she would find on the free market. 

Relocation to another home would imply considerable financial outlay 

which, in her situation, would be almost unfeasible, her only income being a 

State pension plus payments related to her occupational disease. The same 

may be noted regarding the possibility of buying another flat, mentioned by 

the respondent Government. Although it is theoretically possible for the 
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applicant to change her personal situation, in practice this would appear to 

be very difficult. Accordingly, this point does not deprive the applicant of 

the status required in order to claim to be a victim of a violation of the 

Convention within the meaning of Article 34, although it may, to a certain 

extent, affect the scope of the Government's positive obligations in the 

present case. 

122.  The Court observes that Russian legislation directly prohibits the 

building of any residential property within a sanitary security zone. 

However, the law does not clearly indicate what should be done with those 

persons who already live within such a zone. The applicant insisted that the 

Russian legislation required immediate resettlement of the residents of such 

zones and that resettlement should be carried out at the expense of the 

polluting undertaking. However, the national courts interpreted the law 

differently. The Cherepovets City Court's decisions of 1996 and 1999 

established that the polluting undertaking is not responsible for resettlement; 

the legislation provides only for placing the residents of the zone on the 

general waiting list. The same court dismissed the applicant's claim for 

reimbursement of the cost of resettlement. In the absence of any direct 

requirement of immediate resettlement, the Court does not find this reading 

of the law absolutely unreasonable. Against the above background, the 

Court is ready to accept that the only solution proposed by the national law 

in this situation was to place the applicant on a waiting list. Thus, the 

Russian legislation as applied by the domestic courts and national 

authorities makes no difference between those persons who are entitled to 

new housing, free of charge, on a welfare basis (war veterans, large 

families, etc.) and those whose everyday life is seriously disrupted by toxic 

fumes from a neighbouring plant. 

123.  The Court further notes that, since 1999, when the applicant was 

placed on the waiting list, her situation has not changed. Moreover, as the 

applicant rightly pointed out, there is no hope that this measure will result in 

her resettlement from the zone in the foreseeable future. The resettlement of 

certain families from the zone by Severstal PLC is a matter of the plant's 

good faith, and cannot be relied upon. Therefore, the measure applied by the 

domestic courts makes no difference to the applicant: it does not give her 

any realistic hope of being removed from the source of pollution. 

(ii)   The alleged failure to regulate private industry 

124.  Recourse to the measures sought by the applicant before the 

domestic courts (urgent resettlement or reimbursement of the resettlement 

costs) is not necessarily the only remedy to the situation complained of. The 

Court points out that “the choice of the means calculated to secure 

compliance with Article 8 in the sphere of the relations of individuals 

between themselves is in principle a matter that falls within the Contracting 

States' margin of appreciation. In this connection, there are different ways of 
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ensuring 'respect for private life', and the nature of the States obligation will 

depend on the particular aspect of private life that is at issue” (see X and Y 

v. the Netherlands, judgment of 26 March 1985, Series A no. 91, p. 12, § 

24). In the present case the State had at its disposal a number of other tools 

capable of preventing or minimising pollution, and the Court may examine 

whether, in adopting measures of a general character, the State complied 

with its positive duties under the Convention. 

125.  In this respect the Court notes that, according to the Government's 

submissions, the environmental pollution caused by the steel plant has been 

significantly reduced over the past twenty years. Since the 1970s, air quality 

in the town has changed for the better. Thus, when the applicant's family 

moved into the flat in issue in 1982, the overall atmospheric pollution in 

Cherepovets was more than twice as high as in 2003. Since 1980 toxic 

emissions from the Severstal steel plant into the town's air have been 

reduced from 787.7 to 333.2 thousand tonnes. Following the enactment of 

the 1996 federal programme (see paragraph 15 above), the annual overall 

emissions of air polluting substances attributable to the Severstal facilities 

have been reduced by 5.7%. The report submitted by the Government 

indicated that by 2003 the average concentration of certain toxic elements in 

the air of the town had been significantly reduced (see paragraphs 37 et seq. 

above); the proportion of “unsatisfactory tests” of the air around the 

Severstal plant had fallen in the past five years. 

126.  At the same time, the Court observes that the implementation of the 

1990 and 1996 federal programmes did not achieve the expected results: in 

2003 the concentration of a number of toxic substances in the air near the 

plant still exceeded safe levels. Whereas, according to the 1990 programme, 

the steel plant was obliged to reduce its toxic emissions to a safe level by 

1998, in 2004 the chief sanitary inspector admitted that this had not been 

done and that the new deadline for bringing the plant's emissions below 

dangerous levels was henceforth 2015. 

127.  Undoubtedly, significant progress has been made in reducing 

emissions over the past ten to twenty years. However, if only the period 

within the Court's competence ratione temporis is taken into account, the 

overall improvement of the environmental situation would appear to be very 

slow. Moreover, as the Government's report shows, the dynamics with 

respect to a number of toxic substances are not constant and in certain years 

pollution levels increased rather than decreased (see the appendix to this 

judgment). 

128.  It might be argued that, given the complexity and scale of the 

environmental problem around the Severstal steel plant, it cannot be 

resolved in a short period of time. Indeed, it is not the Court's task to 

determine what exactly should have been done in the present situation to 

reduce pollution in a more efficient way. However, it is certainly within the 

Court's jurisdiction to assess whether the Government approached the 
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problem with due diligence and gave consideration to all the competing 

interests. In this respect the Court reiterates that the onus is on the State to 

justify, using detailed and rigorous data, a situation in which certain 

individuals bear a heavy burden on behalf of the rest of the community. 

Looking at the present case from this perspective, the Court notes the 

following points. 

129.  The Government referred to a number of studies carried out in 

order to assess the environmental situation around the Cherepovets steel 

plant. However, the Government have failed to produce these documents or 

to explain how they influenced policy in respect of the plant, particularly the 

conditions attached to the plant's operating permit. The Court also notes that 

the Government did not provide a copy of the plant's operating permit and 

did not specify how the interests of the population residing around the steel 

plant were taken into account when the conditions attached to the permit 

were established. 

130.  The Government submitted that, during the period under 

consideration, Severstal PLC was subjected to various checks and 

administrative penalties for different breaches of environmental law. 

However, the Government did not specify which sanctions had been applied 

and the type of breaches concerned. Consequently, it is impossible to assess 

to what extent these sanctions could really induce Severstal to take the 

necessary measures for environmental protection. 

131.  The Court considers that it is not possible to make a sensible 

analysis of the Government's policy vis-à-vis Severstal because they have 

failed to show clearly what this policy consisted of. In these circumstances, 

the Court has to draw an adverse inference. In view of the materials before 

it, the Court cannot conclude that, in regulating the steel plant's industrial 

activities, the authorities gave due weight to the interests of the community 

living in close proximity to its premises. 

132.  In sum, the Court finds the following. The State authorised the 

operation of a polluting plant in the middle of a densely populated town. 

Since the toxic emissions from this plant exceeded the safe limits 

established by the domestic legislation and might endanger the health of 

those living nearby, the State established through legislation that a certain 

area around the plant should be free of any dwelling. However, these 

legislative measures were not implemented in practice. 

133.  It would be going too far to assert that the State or the polluting 

undertaking were under an obligation to provide the applicant with free 

housing and, in any event, it is not the Court's role to dictate precise 

measures which should be adopted by the States in order to comply with 

their positive duties under Article 8 of the Convention. In the present case, 

however, although the situation around the plant called for a special 

treatment of those living within the zone, the State did not offer the 

applicant any effective solution to help her move away from the dangerous 
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area. Furthermore, although the polluting plant in issue operated in breach 

of domestic environmental standards, there is no indication that the State 

designed or applied effective measures which would take into account the 

interests of the local population, affected by the pollution, and which would 

be capable of reducing the industrial pollution to acceptable levels. 

134.  The Court concludes that, despite the wide margin of appreciation 

left to the respondent State, it has failed to strike a fair balance between the 

interests of the community and the applicant's effective enjoyment of her 

right to respect for her home and her private life. There has accordingly 

been a violation of Article 8 of the Convention. 

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

135.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

1.  Non-pecuniary damage 

136.  The applicant claimed 10,000 euros (EUR) in compensation for the 

non-pecuniary damage she had suffered. This figure, in the applicant's view, 

was justified by the excessive environmental pollution within the sanitary 

security zone, which had adversely affected her health and her enjoyment of 

her home and private life. Such conditions had also caused distress and 

frustration on account of the fact that she and her family had had to live in 

the zone for more than twenty years. 

137.  The Government considered that these claims were exaggerated 

and that the finding of a violation would be adequate just satisfaction. 

Alternatively, the Government submitted that “only a symbolic amount 

would be equitable with regard to non-pecuniary damage”. 

138.  The Court is prepared to accept that the applicant's prolonged 

exposure to industrial pollution caused her much inconvenience, mental 

distress and even a degree of physical suffering – this is clear from the 

grounds on which the Court found a violation of Article 8. At the same 

time, the Court notes that the Convention came into force in respect of 

Russia on 5 May 1998; therefore, the Court has no competence ratione 

temporis to make an award for the period prior to that date. In sum, taking 

into account various relevant factors, such as the age and state of health of 

the applicant and the duration of the situation complained of, and making an 
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assessment on an equitable basis in accordance with Article 41, the Court 

awards the applicant EUR 6,000 under this head, plus any tax that may be 

chargeable on this amount. 

2.  Pecuniary damage 

139.  Under the head of pecuniary damage, the applicant claimed that the 

Government should be required to offer her new housing, comparable to her 

current flat, outside the Cherepovets sanitary security zone. She submitted 

that, in the light of the principles established in similar cases, and the State's 

failure in this case to comply with Russian domestic law requiring her 

rehousing, the State should be ordered to provide her with housing outside 

the sanitary security zone. Alternatively, the applicant claimed an award of 

damages of EUR 30,000, which was the value of a flat comparable to the 

applicant's but located outside the Cherepovets sanitary security zone. 

140.  The Government argued that this claim should be rejected. 

141.  With regard to this claim the Court notes, first of all, that the 

violation complained of by the applicant is of a continuing nature. Within 

the period under consideration the applicant lived in her flat as a tenant and 

has never been deprived of this title. Although during this time her private 

life was adversely affected by industrial emissions, nothing indicates that 

she has incurred any expenses in this connection. Therefore, in respect of 

the period prior to the adoption of the present judgment the applicant failed 

to substantiate any material loss. 

142.  As regards future measures to be adopted by the Government in 

order to comply with the Court's finding of a violation of Article 8 of the 

Convention in the present case, the resettlement of the applicant in an 

ecologically safe area would be only one of many possible solutions. In any 

event, according to Article 41 of the Convention, by finding a violation of 

Article 8 in the present case, the Court has established the Government's 

obligation to take appropriate measures to remedy the applicant's individual 

situation. 

B.  Costs and expenses 

143.  Finally, under the head of costs and expenses the applicant claimed 

the following: 

(i)  EUR 2,000 in respect of her representation by Mr Yuriy Vanzha 

before the domestic authorities and before the Court at the initial stage of 

the proceedings, for forty hours, at the rate of EUR 50 per hour; 

(ii)  EUR 3,000 in respect of her representation before the Court by  

Mr Kirill Koroteyev, for sixty hours, at the rate of EUR 50 per hour; 

(iii)  2,940 pounds sterling (GBP) in respect of costs and expenses 

incurred by the applicant's representatives in London (Mr Philip Leach and 

Mr Bill Bowring); 
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(iv)  GBP 600 for advice from Ms Miriam Carrion Benitez. 

144.  In her additional submissions on this topic, the applicant claimed 

the following amounts related to the participation of her representatives at 

the hearing of 1 July 2004: 

(i)  GBP 1,200 (GBP 800 as fees for Mr Philip Leach, at the rate of 

GBP 100 per hour, plus GBP 400 for his travel time, at the rate of GBP 50 

per hour); 

(ii)  GBP 1,400 (GBP 1,000 as fees for Mr Bill Bowring, at the rate of 

GBP 100 per hour, plus GBP 400 for his travel time, at the rate of GBP 50 

per hour); 

(iii)  EUR 1,000 (EUR 500 as fees for Mr Kirill Koroteyev, at the rate of 

EUR 50 per hour, plus EUR 500 for his travel time, at the rate of EUR 25 

per hour); 

(iv)  EUR 700 (EUR 200 as fees for Ms Dina Vedernikova, at the rate of 

EUR 50 per hour, plus EUR 500 for her travel time, at the rate of EUR 25 

per hour). 

145.  In reply, the Government argued that the applicant's claims in this 

part were unsubstantiated. They submitted that “no contracts with [the 

applicant's representatives] or payment receipts have been presented by the 

applicant to confirm that the costs are real”. They also challenged certain 

details of the lawyers' bills, in particular the time allegedly spent by 

Mr Koroteyev in a telephone interview with the applicant, and the necessity 

of Ms Vedernikova's appearance before the European Court. 

146.  The Court has to establish, firstly, whether the costs and expenses 

indicated by the applicant were actually incurred and, secondly, whether 

they were necessary (see McCann and Others v. the United Kingdom, 

judgment of 27 September 1995, Series A no. 324, p. 85, § 220). 

147.  As to the first question, the Court notes that the applicant did not 

present any written agreement between her and her lawyers. However, this 

does not mean that such an agreement does not exist. Russian legislation 

provides that a contract on consulting services may be concluded in an oral 

form (Article 153 read in conjunction with Article 779 of the Civil Code of 

the Russian Federation), and nothing indicates that this was not the case in 

respect of the applicant and her representatives. In any event, the 

Government have not presented any argument to the contrary. Therefore, 

the lawyers' fees are recoverable under domestic law, and, from the 

standpoint of the Convention, real. The fact that the applicant was not 

required to cover these fees in advance does not affect this conclusion. 

148.  Further, it has to be established whether the applicant's lawyers' 

expenses were necessary. As regards the costs claimed by Mr Yuriy 

Vanzha, a reduction should be applied on account of the fact that some of 

the applicant's complaints were declared inadmissible. Making an 

assessment on a reasonable basis, the Court awards EUR 1,500 for the costs 

incurred under this head. 
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149.  With regard to the costs and expenses incurred by the applicant 

after her application was declared admissible, referred to in paragraph 143 

above, items (ii) to (iv), the Court notes that a large amount of legal and 

technical work was required from both parties in preparation of this case. 

Consequently, the Court regards these as necessarily incurred and awards 

the whole sum requested under this head, namely EUR 3,000 in respect of 

Mr Koroteyev's fees and expenses and GBP 3,540 in respect of fees and 

expenses for the applicant's British lawyers and advisers. 

150.  Finally, as regards the costs related to the hearing of 1 July 2004, 

the Court notes that the presence of all four of the applicant's representatives 

was not absolutely necessary. Making a reasonable assessment, the Court 

awards EUR 2,000 and GBP 2,000 under this head respectively for the 

Russian and British lawyers' fees and expenses. 

151.  Any tax that may be chargeable should be added to the above 

amounts. 

C.  Default interest 

152.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 

FOR THESE REASONS, THE COURT, UNANIMOUSLY 

1.  Holds that there has been a violation of Article 8 of the Convention; 

 

2.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final in accordance with 

Article 44 § 2 of the Convention, EUR 6,000 (six thousand euros) in 

respect of non-pecuniary damage, to be converted into Russian roubles 

at the rate applicable at the date of settlement, plus any tax that may be 

chargeable on that amount; 

(b)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final according to 

Article 44 § 2 of the Convention, the following amounts: 

(i)  EUR 6,500 (six thousand five hundred euros) in respect of costs 

and expenses incurred by her Russian lawyers and their fees, to be 

converted into Russian roubles at the rate applicable at the date of 

settlement, less EUR 1,732 (one thousand seven hundred and   thirty-

two euros), already paid to Mr Koroteyev in legal aid; 
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(ii)  GBP 5,540 (five thousand five hundred and forty pounds 

sterling) in respect of costs and expenses incurred by her British 

lawyers and advisers and their fees; 

(iii)  any tax that may be chargeable on the above amounts; 

(c)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

 

3.  Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in English, and notified in writing on 9 June 2005, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren NIELSEN Christos ROZAKIS 

 Registrar President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 

the Rules of Court, the concurring opinion of Mr Kovler is annexed to this 

judgment. 

C.L.R. 

S.N. 
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CONCURRING OPINION OF JUDGE KOVLER 

I share the Chamber's unanimous opinion that the Russian authorities 

failed in the present case to fulfil their positive obligation to protect the 

applicant's rights under Article 8 of the Convention. At the same time, I 

would like to explain my approach to the specific interest protected in the 

present case. 

In the leading case of López Ostra v. Spain (judgment of 9 December 

1994, Series A no. 303-C), referred to in the judgment, the Court found that 

the State had not succeeded in striking a fair balance between the interest of 

the town's economic well-being and the applicant's effective enjoyment of 

her right to respect for her home and her private and family life. In its Grand 

Chamber judgment in Hatton and Others v. the United Kingdom ([GC], 

no. 36022/97, ECHR 2003-VIII), also cited, the Court adopted the same line 

of reasoning (although the Grand Chamber did not ultimately find a 

violation of Article 8). In a recent case concerning noise pollution (Moreno 

Gómez v. Spain, no. 4143/02, ECHR 2004-X), the problem was again 

regarded as having an effect both on the applicant's private life and on her 

home. 

On the other hand, in Guerra and Others v. Italy (judgment of 

19 February 1998, Reports of Judgments and Decisions 1998-I), where 

access to information on industrial hazards was in issue, the Court found a 

violation only of the applicants' right to private and family life, without 

mentioning their “homes”. I would be inclined to agree with the latter 

approach and to consider that “environmental rights” (in so far as they are 

protected by Article 8) relate more to the sphere of “private life” than to the 

“home”. In my view, the notion of “home” was included in the text of this 

provision with the clear intention of defining a specific area of protection 

that differs from “private and family life”. In support of this interpretation, I 

would quote from a dissenting opinion by Judge Greve annexed to the 

Chamber judgment in Hatton and Others v. the United Kingdom 

(no. 36022/97, 2 October 2001), in which she stated that “environmental 

rights are ... of a different character from the core right not to have one's 

home raided without a warrant”. Therefore, without casting doubt on the 

Court's finding of a violation of Article 8, I would prefer to describe the 

violation as an unjustified interference with the applicant's private life. 

Consequently, the State's omission in the present case lies not only in the 

authorities' failure to resettle the applicant to a safer area. The State has a 

margin of appreciation in devising measures to strike the proper balance 

between respect for Article 8 rights and the interests of the community as a 

whole. In the present case, therefore, the resettlement of those living near 

the plant may be regarded as only one of many possible solutions, and, in 

my view, not the best one: had the authorities been stricter and more 

consistent in applying domestic environmental regulations, the problem
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would have been resolved without any need to resettle the population and 

with a positive impact on the environmental situation in general. 
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Appendix 

 

Extracts from the Government's report on the environmental 

situation in Cherepovets1 

 

A.  Dynamics of air pollution in the years 1999 to 2003 (compared to MPLs) 

Toxic element 
Average daily 

MPL, mg/m³ 
1999 2000 2001 2002 2003 

Nitrogen dioxide 0.04 0.027 0.022 0.018 0.016 0.025 

Nitric oxide 0.06 0.021 0.015 0.011 0.01 0.024 

Ammonia 0.04 0.0125 0.011 0.011 0.005 0.016 

Manganese 0.001 0.0006 0.002 0.0007 0.0004 0.0008 

Carbon oxide 3.0 1.884 1.3 1.5 1.28 1.76 

Dust 0.15 0.264 0.25 0.24 0.2 0.17 

Hydrogen sulphide 0.008 0.0002 0.0007 0.0004 0.0006 0.0006 

Carbon disulphide 0.005 0.0187 0.015 0.011 0.004 0.0056 

Phenols 0.003 0.002 0.0014 0.0012 0.0009 0.0014 

Formaldehyde 0.003 0.0136 0.02 0.013 0.0099 0.019 

Sulphur dioxide 0.05 0.0049 0.0056 0.0021 0.0024 0.0037 

 

B.  Average and maximal concentrations of toxic elements over the past 20 to 30 years 

Substance 

monitored 

1974 1983 1989 1996 2003 

Aver. Max. Aver. Max. Aver. Max. Aver. Max. Aver. Max. 

Dust – – 0.3 4.0 0.3 2.1 0.1 1.2 0.2 0.8 

Sulphurous 

anhydride 

0.08 0.86 0.04 0.79 0.03 1.17 0.004 0.16 0.004 0.114 

Carbon oxide 7 20 1 7 1 16 1 7 1 18 

Nitrogen dioxide 0.07 0.65 0.04 0.31 0.04 0.23 0.02 0.16 0.03 0.45 

Nitrogen oxide – – 0.07 0.058 0.05 0.43 0.02 0.30 0.03 1.02 

Hydrogen sulphide – – 0.006 0.058 0.002 0.029 0.002 0.023 0.001 0.013 

Carbon disulphide – – – – – – 0.011 0.076 0.006 0.046 

Phenol – – – – 0.003 0.018 0.003 0.04 0.001 0.021 

Ammonia – – 0.27 5.82 0.08 1.37 0.02 0.23 0.02 0.21 

Formaldehyde – – – – – – 0.014 0.129 0.019 0.073 

 

                                                 
1.  The data provided here reflect only the results received from stationary monitoring post no. 1 of 

the State Agency for Hydrometeorology, the nearest to the applicant’s home. 
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In the case of Giacomelli v. Italy, 

The European Court of Human Rights (Third Section), sitting as a 

Chamber composed of: 

 Boštjan M. Zupančič, President, 

 Corneliu Bîrsan, 

 Vladimiro Zagrebelsky, 

 Egbert Myjer, 

 Davíd Thór Björgvinsson, 

 Ineta Ziemele, 

 Isabelle Berro-Lefèvre, judges, 

and Vincent Berger, Section Registrar, 

Having deliberated in private on 12 October 2006, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 59909/00) against the 

Italian Republic lodged with the European Commission of Human Rights 

(“the Commission”) under former Article 25 of the Convention for the 

Protection of Human Rights and Fundamental Freedoms (“the Convention”) 

by an Italian national, Ms Piera Giacomelli (“the applicant”), on 22 July 

1998. 

2.  The applicant was represented by Mr M. Toma, a lawyer practising in 

Brescia. The Italian Government (“the Government”) were represented by 

their Agent, Mr I.M. Braguglia, and their deputy co-Agent, Mr F. Crisafulli. 

3.  The applicant alleged, in particular, an infringement of her right to 

respect for her home and private life, as guaranteed by Article 8 of the 

Convention. 

4.  The application was transmitted to the Court on 1 November 1998, 

when Protocol No. 11 to the Convention came into force (Article 5 § 2 of 

Protocol No. 11). 

5.  The application was allocated to the First Section of the Court (Rule 

52 § 1 of the Rules of Court). Within that Section, the Chamber that would 

consider the case (Article 27 § 1 of the Convention) was constituted as 

provided in Rule 26 § 1. 

6.  On 1 November 2004 the Court changed the composition of its 

Sections (Rule 25 § 1). This case was assigned to the newly composed 

Fourth Section (Rule 52 § 1). 

7.  In a decision of 15 March 2005, the Chamber (Fourth Section) 

declared the application admissible and decided to join to the merits the 

Government’s preliminary objection that the application was premature. 
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8.  The applicant and the Government each filed observations on the 

merits (Rule 59 § 1). 

9.  The application was subsequently allocated to the Third Section of the 

Court. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

10.  The applicant was born in 1935 and lives in Brescia. 

11.  She has lived since 1950 in a house on the outskirts of Brescia, 

30 metres away from a plant for the storage and treatment of “special 

waste” classified as either hazardous or non-hazardous. A joint-stock 

company, Ecoservizi, began operating the plant in 1982. 

A.  Ecoservizi’s activities and the subsequent contentious proceedings 

1.  The licence for the “detoxification” of industrial waste 

12.  In a decision (delibera) of 4 April 1989, the Lombardy Regional 

Council granted Ecoservizi a licence to operate the plant for a five-year 

period. The different forms of waste treatment covered by Ecoservizi’s 

licence included, for the first time, the “detoxification” (inertizzazione) of 

hazardous waste, a process involving the treatment of special industrial 

waste using chemicals. 

13.  On 30 October 1991 the Regional Council authorised Ecoservizi to 

increase the annual quantity of waste treated at the plant to a total volume of 

192,000 cubic metres. In particular, the quantity of toxic waste authorised 

for detoxification was raised from 30,000 to 75,000 cubic metres. 

14.  On 5 August 1993 the Regional Council approved a number of 

alterations entailing technological improvements to the facility without any 

increase in the quantity of waste being treated. 

15.  In a decision of 11 April 1994, the Lombardy Regional Council 

renewed the operating licence for a five-year period, on condition that 

Ecoservizi signed a memorandum of understanding with the local 

authorities in order to limit the plant’s environmental impact; that condition 

was satisfied on 18 November 1994. 

16.  On 13 December 1994 the Regional Council took note of the signing 

of the memorandum of understanding and confirmed 30 April 1999 as the 

expiry date for the operating licence. 

317



 GIACOMELLI v. ITALY JUDGMENT 3 

 

2.  The first set of contentious proceedings 

17.  The applicant lodged three applications with the Lombardy Regional 

Administrative Court in 1994 and 1995 for judicial review of the Regional 

Council’s decisions of 5 August 1993 and 11 April and 13 December 1994. 

She challenged the renewal of the operating licence granted to Ecoservizi 

and, alleging a breach of Law no. 441/1987, argued that the alterations 

approved by the Regional Council entailed an increase in activity such as to 

necessitate a fresh licensing procedure, including an assessment of the 

plant’s environmental impact. 

Ecoservizi applied to intervene in the proceedings. 

18.  The applicant also sought a stay of execution of the decision to 

renew the licence. The court allowed her request in an order of 

18 November 1994, chiefly because the memorandum of understanding had 

not yet been signed, and suspended the implementation of the decision. 

Ecoservizi appealed. 

19.  On 7 April 1995 the Consiglio di Stato set aside the Regional 

Administrative Court’s order, holding that the signing of the memorandum 

of understanding (see paragraph 15 above) had removed the risk of 

irreparable damage on the basis of which the stay of execution had been 

ordered. 

20.  In a judgment of 13 April 1996, the Lombardy Regional 

Administrative Court, having joined all the applicant’s applications, 

dismissed them. It noted that all her complaints were based on the alleged 

need for the Regional Council to conduct a fresh licensing procedure. It 

considered, however, that the size of the facility and its volume of activity 

had been determined in the Regional Council’s decisions of 1989 and 1991, 

which had never been challenged by the applicant. However, the alterations 

approved in the impugned decisions of 5 August 1993 and 11 April and 

13 December 1994 did not entail an increase in the plant’s volume of 

activity or a change in the types of waste being treated. Accordingly, it was 

not necessary for the Regional Council to conduct a fresh licensing 

procedure. 

21.  The applicant appealed. In a judgment of 6 November 1998, the 

Consiglio di Stato upheld the Regional Administrative Court’s conclusions 

and dismissed the appeal. It also pointed out that a facility should be 

deemed to be “new” and thus to require a fresh operating licence where 

there was a change in one of the various stages of waste treatment or in the 

types of waste being treated. 

3.  The second set of contentious proceedings 

22.  In a decision of 29 April 1999, the Lombardy Regional Council 

renewed Ecoservizi’s operating licence for a five-year period. The decision 

was subject to revocation in the light of the findings of the environmental-
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impact assessment procedure (procedura di valutazione di impatto 

ambientale – “EIA procedure”) which Ecoservizi had initiated in the 

meantime (see paragraphs 37-52 below). 

23.  On 12 July 1999 the applicant applied to the Lombardy Regional 

Administrative Court for judicial review of the Regional Council’s decision 

of 29 April 1999. The company and the Lombardy Regional Council both 

applied to intervene in the proceedings. 

24.  On 20 September 1999 the applicant applied to the Regional 

Administrative Court for judicial review of a decision of 12 April 1999 in 

which the Regional Council had authorised Ecoservizi to make an alteration 

to the facility for processing waste oils. 

25.  Furthermore, in a decision of 15 October 1999, the Regional Council 

noted that Ecoservizi had decided not to act on the authorisation granted on 

12 April 1999, and confirmed the renewal of the operating licence. The 

applicant applied for judicial review of that decision. 

26.  In an order of 18 February 2000, the Regional Administrative Court 

allowed an application by the applicant for a stay of execution, on the 

ground that the EIA procedure was still pending. Subsequently, on 11 April 

2000, the Consiglio di Stato allowed an appeal by Ecoservizi, which had 

argued that the latest inspections of the plant demonstrated its “observance 

of the limits set by the existing regulations”, and set aside the stay of 

execution ordered by the Regional Administrative Court. 

27.  In a judgment of 29 April 2003, which was deposited with the 

registry on 9 June 2003, the Lombardy Regional Administrative Court 

allowed the applicant’s applications on the merits and set aside the three 

impugned decisions (see paragraphs 23-25 above). 

The court held, firstly, that the site alterations authorised by the Regional 

Council on 12 April 1999 in order to allow the processing of waste oils 

should have been classified as substantial. Consequently, in accordance with 

Articles 27 and 28 of Decree no. 22/1997 (see paragraphs 62 and 63 below), 

the Regional Council should have suspended Ecoservizi’s operations and 

ordered the necessary checks to be carried out before renewing the 

company’s operating licence. The court therefore found that the Lombardy 

Regional Council’s decision of 29 April 1999 had been unlawful. 

As to the fact that the company had subsequently decided not to carry out 

the alterations in question, the court held that the Regional Council should 

in any event have carried out a thorough examination of the plant’s 

operations and condition, as there had been a number of complaints from 

private individuals and public authorities about Ecoservizi’s activities, 

giving rise to serious doubts as to their compatibility with environmental 

standards. 

The court referred to the two environmental-impact assessment decrees 

(“EIA decrees”) issued by the Ministry of the Environment and, holding 

that the Regional Council had failed to carry out its investigative duties, 
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ordered the suspension of Ecoservizi’s operations pending the final outcome 

of the EIA procedure. 

28.  Ecoservizi lodged an appeal with the Consiglio di Stato. On 1 July 

2003 the Consiglio di Stato stayed the execution of the judgment of 29 April 

2003 further to a request to that effect by the company. 

29.  In a judgment of 25 May 2004, which was deposited with the 

registry on 31 August 2004, the Consiglio di Stato dismissed Ecoservizi’s 

appeal. Upholding the Regional Administrative Court’s judgment, it held 

that the Regional Council’s decision of 29 April 1999 to renew the 

operating licence without having carried out any environmental-impact 

assessment was unlawful and should be set aside. 

4.  The third set of contentious proceedings 

30.  In the meantime, in a decision of 23 April 2004, the Lombardy 

Regional Council had renewed the operating licence for the plant for a five-

year period. The renewal concerned the treatment of special waste, both 

hazardous and non-hazardous. Industrial waste intended for detoxification 

remained outside the scope of the licence pending the conclusion of the EIA 

procedure being conducted by the Ministry of the Environment. 

31.  A consultation meeting between the local authorities (conferenza di 

servizi) was held on 31 March 2004 prior to the granting of the licence. At 

the meeting the Regional Council and the provincial and district councils 

concerned expressed an opinion in favour of renewing the licence, referring 

at the same time to the report issued by the Regional Environmental 

Protection Agency (ARPA) on 28 February 2004. 

In the report the ARPA experts indicated what steps had to be taken to 

avoid any risk of an incident or operational fault at the plant; in addition to 

these, all the requirements laid down by the Regional Council in its decision 

of 7 November 2003 (see paragraph 49 below) had to be met. 

32.  The applicant applied to the Lombardy Regional Administrative 

Court for judicial review of that decision and sought a stay of its execution. 

33.  On 30 April 2004 the Regional Council, having taken note of the 

EIA decree of 28 April 2004 approving the treatment by Ecoservizi of all 

types of waste, incorporated its latest decision to renew the operating 

licence into a provisional licence for the detoxification of industrial waste, 

valid until 22 June 2004, pending completion of the full licensing 

procedure. 

34.  In a decision of 28 June 2004, the Regional Council extended the 

licence until 31 December 2004 to allow Ecoservizi to submit its plans for 

adapting the plant to meet the requirements set out in the EIA decree. 

35.  In an order of 23 July 2004, the Lombardy Regional Administrative 

Court dismissed an application by the applicant for a stay of execution, 

holding that the decision of 23 April 2004 had been given in accordance 

with the favourable opinion by the local authorities and had taken into 
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account all factors constituting a potential risk to the properties in the 

vicinity of the plant. The court further noted that the decision in question 

had laid down a number of requirements aimed at eliminating the 

disturbance suffered by the applicant. 

36.  The proceedings on the merits are still pending before the Lombardy 

Regional Administrative Court. 

B.  Environmental-impact assessment procedures conducted by the 

Ministry of the Environment 

37.  In a decision of 13 December 1996, the Lombardy Regional Council 

ordered Ecoservizi to initiate an EIA procedure in respect of the 

detoxification activities at the plant. 

On 11 May 1998 the company submitted its application to the Ministry 

of the Environment in accordance with section 6 of Law no. 349/1986. 

Brescia District Council and the applicant took part in the procedure, 

together with the local authorities of Borgosatollo and Castenedolo, two 

villages situated within several hundred metres of the plant. 

38.  On 24 May 2000 the Ministry of the Environment issued an EIA 

decree. 

The Ministry noted that the plant was built on agricultural land, near the 

River Garza and a sand quarry, the exploitation of which had gradually 

eroded the soil. Because of the permeability of the ground in particular, 

there was a significant risk that the toxic chemical residue generated by the 

detoxification operations at the plant might contaminate the groundwater, a 

source of drinking water for the inhabitants of the neighbouring villages. 

The Ministry considered that the operation of the plant was incompatible 

with environmental regulations. However, Ecoservizi was allowed to 

continue its activities until the expiry on 29 April 2004 of the most recent 

operating licence granted by the Regional Council, provided that it 

complied with certain requirements. 

39.  Ecoservizi applied to the Lazio Regional Administrative Court for 

judicial review of the decision and sought a stay of its execution. 

40.  In an order of 31 August 2000, the Regional Administrative Court 

suspended the implementation of the decision and ordered the Ministry to 

carry out a fresh environmental-impact assessment. The Ministry appealed. 

On 8 May 2001 the Consiglio di Stato declared the appeal inadmissible. 

41.  In the meantime, on 30 April 2001 the Ministry had issued a further 

EIA decree confirming that the operation of the plant was incompatible with 

environmental regulations. 

42.  Ecoservizi applied to the Lazio Regional Administrative Court for 

judicial review of the new decree issued by the Ministry. 

43.  On 11 July 2001 the court allowed the application by Ecoservizi and 

ordered the Ministry to carry out a fresh environmental-impact assessment. 

321



 GIACOMELLI v. ITALY JUDGMENT 7 

 

44.  In an order of 11 December 2001, the Consiglio di Stato dismissed 

an appeal by the Ministry of the Environment against the above-mentioned 

order of the Lazio Regional Administrative Court. 

45.  In a decision of 4 November 2002, the Lombardy Regional Council 

notified Ecoservizi of the conditions for operating the plant, as laid down in 

the decrees issued by the Ministry of the Environment. 

46.  In the meantime, on 4 October 2002, in the course of the fresh EIA 

procedure ordered by the Regional Administrative Court, Ecoservizi had 

submitted a plan for altering the facility. 

The plan envisaged, among other things, making the ground surface 

impermeable, building soundproofing devices, raising the site’s perimeter 

wall so as to avoid any risk of flooding, and improving the system for 

monitoring hazardous emissions. 

47.  On 17 October 2003 the local health authority (azienda sanitaria 

locale – ASL) submitted its opinion to the Lombardy Regional Council on 

the compatibility of Ecoservizi’s activities with environmental regulations. 

It stated that, according to the results of technical analyses carried out 

between 2000 and 2003, which had noted, among other things, the presence 

of abnormal concentrations of carbon and other organic substances in the 

atmosphere, the continuation of the plant’s operation could cause health 

problems for those living nearby. The ASL added that it had not been 

shown that the precautions envisaged by Ecoservizi were sufficient to 

protect public health. 

48.  On 7 November 2003 the Lombardy Regional Council approved the 

continuation of the plant’s operation, provided that the company 

implemented a number of requirements. 

49.  In particular, the company was to: 

“draw up a memorandum of understanding with the local authorities for monitoring 

the waste being treated, with a view to reducing the likelihood of an operational fault 

at the site ...; 

ensure the buffering of the detoxification facilities ...; 

close the open-top chambers used in the chemical and biological process and 

develop an exhaust ventilation and purification system ...; 

build a mobile, soundproof structure to cover the macerator ...; 

alter the internal sewerage system so as to separate atmospheric water from water 

produced by the facility; 

set up a system for monitoring the quality and quantity of water produced by the 

plant that flows into the Garza ... and into public sewers; 

devise and implement a plan for making the ground impermeable at the site ...; 
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monitor the site in order to obtain a precise assessment of the presence of any 

pollutants in the subsoil, the hydrogeological structure of the land and the danger 

levels for the nearby groundwater supplies used as drinking water ...; 

... raise the facility’s perimeter wall to a minimum height of 123 metres above sea 

level ...” 

The Regional Council further directed: 

“... the close proximity of residential dwellings means that the plant’s operations 

must be permanently monitored as regards the dust released into the atmosphere, 

VOCs (volatile organic compounds) and noise disturbance. Accordingly, a unit should 

be set up between the site and the dwellings to measure dust emissions and the noise 

generated by the facility. As regards VOC quantities, the monitoring device should be 

installed near the facility with the agreement of the relevant authorities; 

the company should also carry out periodic reviews of noise emissions.” 

The Regional Council decided that the plant’s implementation of the 

above requirements should be verified when the time came to renew its 

operating licence, due to expire on 30 April 2004. 

50.  On 28 April 2004 the EIA procedure ordered by the Regional 

Administrative Court was completed and the Ministry of the Environment 

issued a new EIA decree. 

The Ministry noted, firstly, that Ecoservizi processed 27% of the waste 

generated in northern Italy and 23% nationwide. It subsequently stated that 

the requirements laid down by the Regional Council should significantly 

improve the conditions for operating and monitoring the plant and 

expressed an opinion in favour of Ecoservizi’s continued operation of the 

plant, provided that it complied with those requirements. 

51.  The applicant applied to the Lazio Regional Administrative Court 

for judicial review of the EIA decree, at the same time seeking a stay of its 

execution. 

52.  In an order of 24 July 2004, the Regional Administrative Court 

refused the request for a stay of execution on the ground that the applicant 

had not notified the Ministry of the Environment of her application. 

C.  Complaints regarding Ecoservizi’s activities, and inspections by 

the relevant authorities 

53.  Following numerous complaints by the applicant and other 

inhabitants of the area surrounding the plant, the Brescia ASL’s Public and 

Environmental Health Office and the ARPA produced a number of reports 

on Ecoservizi’s activities. 

54.  In particular, on 21 September 1993 experts from the ASL 

conducted analyses of the emissions produced at the plant and found that the 

statutory limits had been exceeded for certain substances, such as nickel, 
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lead, nitrogen and sulphates. The report drawn up by the ASL indicates that 

the judicial authorities were informed of the findings of the analyses. 

55.  On 8 March 1995 experts from the ASL inspected the plant. They 

noted that a deposit of white dust had formed inside and outside the facility 

following an accident while a silo was being filled with slaked lime. 

During the same inspection the experts observed that a number of 

containers intended for toxic waste were present on the site without having 

been neutralised after use. In a note dated 27 April 1995, the ASL instructed 

the company to move the containers in order to avoid any risk of 

contaminating the ground, particularly as the surface had not been made 

impermeable. It appears from the report that the ASL lodged a complaint 

with the appropriate judicial authorities. 

56.  In a report issued on 31 July 1997, the NAS (special branch of the 

carabinieri dealing with health issues) informed Brescia Provincial Council 

that a complaint had been lodged against Ecoservizi’s legal representative 

for failure to comply with the conditions laid down in the licences for 

operating the plant. 

57.  On several occasions between 1999 and 2003 Brescia District 

Council asked the Lombardy Regional Council to intervene with a view to 

moving the facility to a safer site better suited to the plant’s growing 

production needs. 

58.  On 28 December 2002 Brescia District Council temporarily 

rehoused the Giacomelli family free of charge pending the outcome of the 

judicial dispute with Ecoservizi in order to alleviate the disturbance caused 

to the applicant by the plant. 

59.  On 15 May 2002 the ARPA issued a technical report on Ecoservizi 

further to a request by the applicant and her neighbours for an emergency 

inspection of the site. The experts found a high level of ammonia in the 

atmosphere, indicating a fault in the detoxification process. They concluded 

that the company had omitted to activate the necessary devices for ensuring 

that the waste to be detoxified was compatible with the facility’s 

specifications. There were also structural deficiencies at the site that could 

potentially lead to operational faults generating emissions of fumes and 

gases. 

II.  RELEVANT DOMESTIC LAW 

60.  Section 6 of the Environment Act (Law no. 349/1986), which was 

enacted in accordance with European Directive 85/337/EEC, provides that 

any project which is likely to have significant effects on the environment 

“must be submitted, prior to its approval, to the Ministry of the Environment, the 

Ministry of Cultural and Environmental Heritage and the authorities of the region 

concerned for an environmental-impact assessment (‘EIA’). The application must 

state the location of the installation and give details of the liquid and solid waste and 
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the pollutants and noise disturbance which it will generate. It must also outline the 

measures intended to prevent environmental damage and the environmental-protection 

and monitoring arrangements. Notice of the application shall be published at the 

applicant’s expense in the newspaper with the largest circulation in the region 

concerned and in a national newspaper. 

The Ministry of the Environment shall, together with the Ministry of Cultural and 

Environmental Heritage, after consulting the authorities of the region concerned, give 

a decision within ninety days as to the project’s compatibility with environmental 

regulations. 

Where the Ministry of the Environment observes any conduct that is contrary to the 

decision on compatibility with environmental regulations or is likely to endanger the 

environmental and ecological balance, it shall order the suspension of operations and 

shall refer the matter to the Council of Ministers.” 

61.  Article 1 of Prime Ministerial Decree no. 377/1988 lists the types of 

project that are subject to the assessment procedure provided for in Law 

no. 349/1986. Point (f) of the Article refers to “facilities for the treatment of 

toxic and harmful waste by means of a ... chemical process”. 

62.  Law no. 441/1987, amended by Legislative Decree no. 22/1997, 

contains provisions on waste treatment and environmental protection. 

Article 27 of the Decree governs the licensing of waste-treatment 

facilities. The regional council conducts a preliminary examination of 

proposed new facilities for the treatment and storage of urban, special, toxic 

and harmful waste by means of consultations (conferenze) in which 

representatives of the region and the other local authorities concerned take 

part. 

If the planned facility examined by the regional council has to undergo a 

prior environmental-impact assessment within the meaning of Law 

no. 349/1986, the licensing procedure is suspended pending the decision of 

the Ministry of the Environment. 

63.  Once the examination of the project is complete, the regional council 

awards an operating licence for the facility in an administrative decision 

laying down the necessary environmental-protection conditions and 

requirements for the operator to observe. The licence is valid for five years 

and is renewable. 

Where it emerges from inspections of the site that the conditions laid 

down by the authorities are not being met, the operation of the facility is 

suspended for up to twelve months. Subsequently, if the facility’s 

operations have not been brought into line with the requirements set out in 

the licence, the licence is revoked (Article 28 of Decree no. 22/1997). 

64.  By section 21 of Law no. 1034/1971, anyone who has cause to fear 

that his or her rights may suffer imminent and irreparable damage as a result 

of the implementation of an administrative measure which he or she has 

challenged or of the authorities’ conduct may ask the administrative courts 
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to take urgent action to ensure, depending on the circumstances, that the 

decision on the merits can provisionally take effect. 

THE LAW 

I.  THE GOVERNMENT’S PRELIMINARY OBJECTION 

65.  The Government submitted that the application was premature in 

that the latest proceedings instituted by the applicant were still pending in 

the Regional Administrative Court. Asserting that an application to the 

administrative courts for judicial review was an effective and accessible 

remedy, the Government submitted that the applicant should be required to 

await the outcome of those proceedings. 

66.  The applicant disputed the Government’s reasoning. She submitted 

that since 1994 she had asked the administrative courts on several occasions 

to halt the plant’s operation. However, although her requests for stays of 

execution had been granted and the environmental-impact assessment 

concerning the plant had been negative, its activities had never been 

stopped. 

67.  The Court observes that in its decision of 15 March 2005 on the 

admissibility of the application, it held that the Government’s objection that 

the application was premature should be joined to the examination of the 

merits of the case. Having regard to the substance of the applicant’s 

complaint, it can only confirm that conclusion. 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

68.  The applicant complained that the persistent noise and harmful 

emissions from the plant, which was only 30 metres away from her house, 

entailed severe disturbance to her environment and a permanent risk to her 

health and home, in breach of Article 8 of the Convention, which provides: 

Article 8 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 
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A.  The parties’ submissions 

1.  The applicant 

69.  The applicant submitted that the plant operated by Ecoservizi had 

considerably expanded since being opened in 1982, having spread to barely 

30 metres from the house in which she had already been living for several 

years before that date, and having reached an annual production capacity of 

some 200,000 cubic metres of harmful waste. 

70.  Since 1991 in particular, the plant’s operations had increasingly been 

characterised by the continuous emission of noise and odours, preventing 

the applicant from being able to rest and live in adequate conditions, and 

had entailed a constant danger to the health and well-being of all those 

living in the vicinity. The applicant submitted that such a state of affairs was 

wholly incompatible with her right to respect for her private life and home 

and her right to health, and contended that the measures taken by the 

company were not sufficient to eliminate the disturbance produced by the 

plant and the risk resulting from its operation. 

71.  The applicant further submitted that the environmental-impact 

assessment procedure, which according to the law should have been an 

essential prerequisite for the plant’s operation, had not been initiated until 

several years after Ecoservizi had begun its activities. Furthermore, the 

company and the authorities had never complied with the decrees in which 

the plant’s operation had been deemed incompatible with environmental 

regulations, and had disregarded the instructions issued by the Ministry of 

the Environment. The treatment of toxic and harmful waste could not be 

said to be in the public interest in such conditions. 

2.  The Government 

72.  The Government did not dispute that there had been interference 

with the applicant’s right to respect for her home and private life. They 

contended, however, that the interference had been justified under the 

second paragraph of Article 8 of the Convention. 

The Government asserted that the administrative decisions in which 

Ecoservizi had been granted operating licences had been taken in 

accordance with the law and had pursued the aims of protecting public 

health and preserving the region’s economic well-being. The company, they 

pointed out, processed almost all of the region’s industrial waste, thereby 

ensuring the development of the region’s industry and protecting the 

community’s health. 

73.  In the Government’s submission, the instant case differed from that 

in Guerra and Others v. Italy (19 February 1998, § 57, Reports of 

Judgments and Decisions 1998-I) for two reasons. Firstly, Ecoservizi’s 

operations respected the fundamental right to public health, and secondly, it 
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had not been proved that the facility in the instant case was dangerous, 

whereas in Guerra and Others it had not been disputed that the emissions 

from the chemical factory entailed risks for the inhabitants of the town of 

Manfredonia. The Government also pointed out the difference between the 

instant case and that in López Ostra v. Spain (9 December 1994, Series A 

no. 303-C), in which the operation of the waste-treatment plant had not been 

indispensable to the local community. Emphasising the public-interest value 

of Ecoservizi’s activities, they observed that regard had to be had to the fair 

balance to be struck between the competing interests of the individual and 

of the community as a whole, and that there was a clear body of case-law in 

which the Court had allowed States a wide margin of appreciation in 

environmental matters. 

74.  The Government also drew the Court’s attention to the latest 

decisions by the domestic authorities. 

They pointed out, firstly, that on 23 July 2004 the Lombardy Regional 

Administrative Court, after considering all the relevant evidence in the case, 

had dismissed an application by the applicant for a stay of execution of the 

most recent decision to grant Ecoservizi an operating licence. They further 

noted that the most recent EIA procedure had ended on 28 April 2004 with a 

positive assessment by the Ministry of the Environment. 

This proved that the relevant authorities had assessed the plant’s 

operations as a whole and, while ordering the company to comply with 

certain requirements, had found that they were compatible with 

environmental regulations and did not entail a danger to human health. 

75.  The Government further pointed out that Ecoservizi, a company that 

was very familiar to the public, not least because of the judicial proceedings 

and complaints brought by Ms Giacomelli, had frequently undergone 

inspections by the relevant authorities, so that any risk to the applicant’s 

health could be ruled out. The applicant, whose sole purpose was to secure 

the closure or relocation of the plant, had simply alleged a violation of her 

right to health, without taking into account the efforts made by the 

appropriate authorities to improve the situation and without giving details or 

proof of any adverse effects on her health. 

B.  The Court’s assessment 

76.  Article 8 of the Convention protects the individual’s right to respect 

for his private and family life, his home and his correspondence. A home 

will usually be the place, the physically defined area, where private and 

family life develops. The individual has a right to respect for his home, 

meaning not just the right to the actual physical area, but also to the quiet 

enjoyment of that area. Breaches of the right to respect for the home are not 

confined to concrete or physical breaches, such as unauthorised entry into a 

person’s home, but also include those that are not concrete or physical, such 
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as noise, emissions, smells or other forms of interference. A serious breach 

may result in the breach of a person’s right to respect for his home if it 

prevents him from enjoying the amenities of his home (see Hatton and 

Others v. the United Kingdom [GC], no. 36022/97, § 96, ECHR 2003-VIII). 

77.  Thus in Powell and Rayner v. the United Kingdom (21 February 

1990, § 40, Series A no. 172), the Court declared Article 8 applicable 

because “[i]n each case, albeit to greatly differing degrees, the quality of the 

applicant’s private life and the scope for enjoying the amenities of his home 

ha[d] been adversely affected by the noise generated by aircraft using 

Heathrow Airport”. In López Ostra (cited above, § 51), which concerned the 

pollution caused by the noise and odours generated by a waste-treatment 

plant, the Court stated that “severe environmental pollution may affect 

individuals’ well-being and prevent them from enjoying their homes in such 

a way as to affect their private and family life adversely, without, however, 

seriously endangering their health”. In Guerra and Others (cited above, 

§ 57), the Court observed: “The direct effect of the toxic emissions on the 

applicants’ right to respect for their private and family life means that 

Article 8 is applicable.” Lastly, in Surugiu v. Romania (no. 48995/99, 

20 April 2004), which concerned various acts of harassment by third parties 

who entered the applicant’s yard and dumped several cartloads of manure in 

front of the door and under the windows of the house, the Court found that 

the acts constituted repeated interference with the applicant’s right to 

respect for his home and that Article 8 of the Convention was applicable. 

78.  Article 8 may apply in environmental cases whether the pollution is 

directly caused by the State or whether State responsibility arises from the 

failure to regulate private-sector activities properly. Whether the case is 

analysed in terms of a positive duty on the State to take reasonable and 

appropriate measures to secure the applicants’ rights under paragraph 1 of 

Article 8 or in terms of an interference by a public authority to be justified 

in accordance with paragraph 2, the applicable principles are broadly 

similar. In both contexts regard must be had to the fair balance that has to be 

struck between the competing interests of the individual and of the 

community as a whole; and in both contexts the State enjoys a certain 

margin of appreciation in determining the steps to be taken to ensure 

compliance with the Convention. Furthermore, even in relation to the 

positive obligations flowing from the first paragraph of Article 8, in striking 

the required balance the aims mentioned in the second paragraph may be of 

a certain relevance (see Powell and Rayner, § 41, and López Ostra, § 51, 

both cited above). 

79.  The Court considers that in a case such as the present one, which 

involves government decisions affecting environmental issues, there are two 

aspects to the examination which it may carry out. Firstly, it may assess the 

substantive merits of the government’s decision, to ensure that it is 

compatible with Article 8. Secondly, it may scrutinise the decision-making 
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process to ensure that due weight has been accorded to the interests of the 

individual (see Taşkın and Others v. Turkey, no. 46117/99, § 115, ECHR 

2004-X). 

80.  In relation to the substantive aspect, the Court has held on a number 

of occasions that in cases involving environmental issues the State must be 

allowed a wide margin of appreciation (see Hatton and Others, cited above, 

§ 100; Buckley v. the United Kingdom, 25 September 1996, §§ 74-77, 

Reports 1996-IV; and Taşkın and Others, cited above, § 116). 

It is for the national authorities to make the initial assessment of the 

“necessity” for an interference. They are in principle better placed than an 

international court to assess the requirements relating to the treatment of 

industrial waste in a particular local context and to determine the most 

appropriate environmental policies and individual measures while taking 

into account the needs of the local community. 

81.  To justify the award of the operating licence for the plant to 

Ecoservizi and the subsequent decisions to renew it, the Government 

referred to the economic interests of the region and the country as a whole 

and the need to protect citizens’ health. 

82.  However, the Court must ensure that the interests of the community 

are balanced against the individual’s right to respect for his or her home and 

private life. It reiterates that it has consistently held that, although Article 8 

contains no explicit procedural requirements, the decision-making process 

leading to measures of interference must be fair and must afford due respect 

to the interests safeguarded to the individual by Article 8 (see, mutatis 

mutandis, McMichael v. the United Kingdom, 24 February 1995, § 87, 

Series A no. 307-B). 

It is therefore necessary to consider all the procedural aspects, including 

the type of policy or decision involved, the extent to which the views of 

individuals were taken into account throughout the decision-making 

process, and the procedural safeguards available (see Hatton and Others, 

cited above, § 104). However, this does not mean that the authorities can 

take decisions only if comprehensive and measurable data are available in 

relation to each and every aspect of the matter to be decided. 

83.  A governmental decision-making process concerning complex issues 

of environmental and economic policy must in the first place involve 

appropriate investigations and studies so that the effects of activities that 

might damage the environment and infringe individuals’ rights may be 

predicted and evaluated in advance and a fair balance may accordingly be 

struck between the various conflicting interests at stake (see Hatton and 

Others, cited above, § 128). The importance of public access to the 

conclusions of such studies and to information enabling members of the 

public to assess the danger to which they are exposed is beyond question 

(see, mutatis mutandis, Guerra and Others, cited above, § 60, and McGinley 

and Egan v. the United Kingdom, 9 June 1998, § 97, Reports 1998-III). 
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Lastly, the individuals concerned must also be able to appeal to the courts 

against any decision, act or omission where they consider that their interests 

or their comments have not been given sufficient weight in the decision-

making process (see, mutatis mutandis, Hatton and Others, cited above, 

§ 128, and Taşkın and Others, cited above, §§ 118-19). 

84.  In determining the scope of the margin of appreciation allowed to 

the respondent State, the Court must therefore examine whether due weight 

was given to the applicant’s interests and whether sufficient procedural 

safeguards were available to her. 

85.  The Lombardy Regional Council first granted Ecoservizi an 

operating licence for the plant in question in 1982. The facility was initially 

designed for the storage and treatment of hazardous and non-hazardous 

waste. In 1989 the company was authorised to treat harmful and toxic waste 

by means of “detoxification”, a process involving the use of chemicals 

potentially entailing significant risks to the environment and human health. 

Subsequently, in 1991, authorisation was given for an increase in the 

quantity of waste being treated at the plant, and the facility was 

consequently adapted to meet the new production requirements until it 

reached its current size. 

86.  The Court notes at the outset that neither the decision to grant 

Ecoservizi an operating licence for the plant nor the decision to authorise it 

to treat industrial waste by means of detoxification was preceded by an 

appropriate investigation or study conducted in accordance with the 

statutory provisions applicable in such matters. 

87.  The Court observes that section 6 of Law no. 349/1986 provides that 

the Ministry of the Environment must carry out a prior environmental-

impact assessment (“EIA”) for any facility whose operation might have an 

adverse effect on the environment; among such facilities are those designed 

for the treatment of toxic and harmful waste using chemicals (see 

paragraphs 60 and 61 above). 

88.  However, it should be noted that Ecoservizi was not asked to 

undertake such a study until 1996, seven years after commencing its 

activities involving the detoxification of industrial waste. 

89.  The Court further notes that during the EIA procedure, which was 

not concluded until a final opinion was given on 28 April 2004 (see 

paragraph 50 above), the Ministry of the Environment found on two 

occasions, in decrees of 24 May 2000 and 30 April 2001 (see paragraphs 38 

and 41 above), that the plant’s operation was incompatible with 

environmental regulations on account of its unsuitable geographical 

location, and that there was a specific risk to the health of the local 

residents. 

90.  As to whether the applicant had the opportunity to apply to the 

judicial authorities and to submit comments, the Court observes that 

between 1994 and 2004 she lodged five applications with the Regional 
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Administrative Court for judicial review of decisions by the Regional 

Council authorising the company’s activities; three sets of judicial 

proceedings ensued, the last of which is still pending. In accordance with 

domestic law, she also had the opportunity to request the suspension of the 

plant’s activities by applying for a stay of execution of the decisions in 

issue. 

91.  The first set of proceedings instituted by the applicant ended in 1998 

when the administrative courts dismissed her complaints, finding among 

other things that she had failed to challenge the decisions in which the 

Regional Council had authorised an increase in Ecoservizi’s volume of 

activity (see paragraph 20 above). 

92.  However, in the second set of contentious proceedings the Lombardy 

Regional Administrative Court and the Consiglio di Stato, in decisions of 

29 April 2003 and 25 May 2004 respectively, held that the plant’s operation 

had no legal basis and should therefore be suspended with immediate effect 

(see paragraphs 27 and 29 above). 

In accordance with the legislation in force, the plant’s operation should 

have been suspended so that the company could bring it into line with 

environmental-protection regulations and hence obtain a positive 

assessment from the Ministry of the Environment. 

However, the administrative authorities did not at any time order the 

closure of the facility. 

93.  The Court considers that the State authorities failed to comply with 

domestic legislation on environmental matters and subsequently refused, in 

the context of the second set of administrative proceedings, to enforce 

judicial decisions in which the activities in issue had been found to be 

unlawful, thereby rendering inoperative the procedural safeguards 

previously available to the applicant and breaching the principle of the rule 

of law (see, mutatis mutandis, Immobiliare Saffi v. Italy [GC], no. 22774/93, 

§ 63, ECHR 1999-V). 

94.  It considers that the procedural machinery provided for in domestic 

law for the protection of individual rights, in particular the obligation to 

conduct an environmental-impact assessment prior to any project with 

potentially harmful environmental consequences and the possibility for any 

citizens concerned to participate in the licensing procedure and to submit 

their own observations to the judicial authorities and, where appropriate, 

obtain an order for the suspension of a dangerous activity, were deprived of 

useful effect in the instant case for a very long period. 

95.  Nor can the Court accept the Government’s argument that the decree 

of 28 April 2004, in which the Ministry of the Environment authorised the 

continuation of the plant’s operation, and the decision of 23 July 2004, in 

which the Lombardy Regional Administrative Court refused the most recent 

request by the applicant for a stay of execution, serve as proof of the lack of 

danger entailed by the activities carried out at the site and of the efforts 
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made by the domestic authorities to strike a fair balance between her 

interests and those of the community. 

96.  In the Court’s opinion, even supposing that, following the EIA 

decree of 28 April 2004, the measures and requirements indicated in the 

decree had been implemented by the relevant authorities and the necessary 

steps had been taken to protect the applicant’s rights, the fact remains that 

for several years her right to respect for her home was seriously impaired by 

the dangerous activities carried out at the plant 30 metres away. 

97.  Having regard to the foregoing, and notwithstanding the margin of 

appreciation left to the respondent State, the Court considers that the State 

did not succeed in striking a fair balance between the interest of the 

community in having a plant for the treatment of toxic industrial waste and 

the applicant’s effective enjoyment of her right to respect for her home and 

her private and family life. 

98.  The Court therefore dismisses the Government’s preliminary 

objection and finds that there has been a violation of Article 8 of the 

Convention. 

III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

99.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

100.  The applicant claimed the sum of 1,500,000 euros (EUR) for 

pecuniary damage and sought a similar award for non-pecuniary damage. 

She added that she was prepared to forgo part of the sums claimed if 

Ecoservizi’s operations were immediately stopped or if the facility were 

moved to another site. 

101.  The Government submitted that the sums claimed were excessive 

and that the finding of a violation would constitute sufficient just 

satisfaction. 

102.  As to the specific measures requested by the applicant, the Court 

reiterates that its judgments are essentially declaratory in nature and that, in 

general, it is primarily for the State concerned to choose, subject to 

supervision by the Committee of Ministers, the means to be used in its 

domestic legal order to discharge its obligation under Article 46 of the 

Convention (see, among other authorities, Öcalan v. Turkey [GC], 

no. 46221/99, § 210, ECHR 2005-IV). 
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103.  As regards pecuniary damage, the Court observes that the applicant 

failed to substantiate her claim and did not indicate any causal link between 

the violation found and the pecuniary damage she had allegedly sustained. 

104.  The Court considers, however, that the violation of the Convention 

has indisputably caused the applicant substantial non-pecuniary damage. 

She felt distress and anxiety as she saw the situation persisting for years. In 

addition, she had to institute several sets of judicial proceedings in respect 

of the unlawful decisions authorising the plant’s operation. Such damage 

does not lend itself to precise quantification. Making its assessment on an 

equitable basis, the Court awards the applicant the sum of EUR 12,000. 

B.  Costs and expenses 

105.  The applicant sought the reimbursement of the costs and expenses 

incurred before the domestic authorities and the Court. In her bills of costs 

she quantified her domestic costs at EUR 19,365 and the costs incurred 

before the Court at EUR 3,598. 

106.  The Government left the matter to the Court’s discretion. 

107.  According to the Court’s settled case-law, an award can be made in 

respect of costs and expenses only in so far as they have been actually and 

necessarily incurred by the applicant and are reasonable as to quantum (see, 

among many other authorities, Belziuk v. Poland, 25 March 1998, § 49, 

Reports 1998-II, and Sardinas Albo v. Italy, no. 56271/00, § 110, 

17 February 2005). 

108.  The Court considers that part of the applicant’s costs in the 

domestic courts were incurred in order to remedy the violation it has found 

and should be reimbursed (contrast Serre v. France, no. 29718/96, § 29, 

29 September 1999). It is therefore appropriate to award her EUR 5,000 

under that head. The Court also considers it reasonable to award her the sum 

claimed in respect of the proceedings before it. Accordingly, making its 

assessment on an equitable basis, it decides to award the applicant the sum 

of EUR 8,598. 

C.  Default interest 

109.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Joins to the merits the Government’s preliminary objection and 

dismisses it after considering the merits; 

 

2.  Holds that there has been a violation of Article 8 of the Convention; 

 

3.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final in accordance with 

Article 44 § 2 of the Convention, the following amounts: 

(i)  EUR 12,000 (twelve thousand euros) in respect of non-

pecuniary damage; 

(ii)  EUR 8,598 (eight thousand five hundred and ninety-eight 

euros) in respect of costs and expenses; 

(iii)  any tax that may be chargeable on the above amounts; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

 

4.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in French, and notified in writing on 2 November 2006, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

 Vincent Berger Boštjan M. Zupančič 

 Registrar President 
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In the case of Budayeva and Others v. Russia,
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of:
Christos Rozakis, President,
Nina Vajić,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Giorgio Malinverni,
George Nicolaou, judges,

and Søren Nielsen, Section Registrar,
Having deliberated in private on 28 February 2008,
Delivers the following judgment, which was adopted on the 

last-mentioned date:

PROCEDURE

1.  The case originated in five applications (nos. 15339/02, 21166/02, 
20058/02, 11673/02 and 15343/02) against the Russian Federation lodged 
with the Court under Article 34 of the Convention for the Protection of 
Human Rights and Fundamental Freedoms (“the Convention”) by six 
Russian nationals, Ms Khalimat Khuseyevna Budayeva and Ms Fatima 
Khuseynovna Atmurzayeva on 15 March 2002, by Ms Raya Meliyevna 
Shogenova on 10 April 2002, by Ms Nina Nikolayevna Khakhlova on 
18 February 2002 and by Mr Andrey Aleksandrovich Shishkin and Ms Irina 
Ilyinichna Shishkina on 9 March 2002 (“the applicants”).

2.  The applicants, who had been granted legal aid, were represented by 
Mr Dzagashtov, a lawyer practising in Nalchik, Mr Manov, a lawyer 
practising in Moscow and Mr Serdyukov, a lawyer practising in Pyatigorsk. 
The Russian Government (“the Government”) were initially represented by 
Mr P. Laptev, the former Representative of the Russian Federation at the 
European Court of Human Rights, and subsequently by their 
Representative, Mrs V. Milinchuk.

3.  Relying on Articles 2, 8 and 13 of the Convention and on Article 1 of 
Protocol No. 1 to the Convention, the applicants alleged that the national 
authorities were responsible for the death of Mr Budayev, for putting their 
lives at risk and for the destruction of their property, as a result of the 
authorities' failure to mitigate the consequences of a mudslide which 
occurred in Tyrnauz on 18-25 July 2000, and that no effective domestic 
remedy was provided to them in this respect.

4.  The Chamber decided to join the proceedings in the applications 
(Rule 42 § 1).
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5.  By a decision of 5 April 2007 the Court declared the applications 
admissible.

6.  The applicants and the Government each filed further written 
observations (Rule 59 § 1).

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

7.  The applicant in the first application (no. 15339/02), Ms Khalimat 
Khuseyevna Budayeva, was born in 1961 and lives in Tyrnauz, in the 
Elbrus District of the Republic of Kabardino-Balkariya (KBR), Russia (the 
first applicant).

8.  The applicant in the second application (no. 21166/02), Mrs Fatima 
Khuseynovna Atmurzayeva, was born in 1963 and lives in Tyrnauz (the 
second applicant).

9.  The applicant in the third application (no. 20058/02), Ms Raya 
Meliyevna Shogenova, was born in 1953 and lives in Nalchik in the KBR 
(the third applicant).

10.  The applicant in the fourth application (no. 11673/02), Ms Nina 
Nikolayevna Khakhlova, was born in 1955 and lives in Tyranuz (the fourth 
applicant).

11.  The applicants in the fifth application (no. 15343/02), Mr Andrey 
Aleksandrovich Shishkin and Mrs Irina Ilyinichna Shishkina, were born in 
1958 and 1955 respectively and live in Tyrnauz (the fifth and the sixth 
applicants).

12.  The facts of the case are partially in dispute between the parties. 
Their submissions on the circumstances in which a mudslide swept through 
the town of Tyrnauz in 2000 are set out in Section A below. The manner in 
which these events affected the individual applicants is set out in Section B. 
A description of the materials submitted to the Court by the applicants is 
given in Section C.

A.  The circumstances concerning the mudslide

1.  Background facts
13.  The town of Tyrnauz is situated in the mountain district adjacent to 

Mount Elbrus, in the central Caucasus. Its population is about 
25,000 inhabitants. The general urban plan of the town was developed in the 
1950s as part of a large-scale industrial construction project. Two tributaries 
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of the Baksan River passing through Tyrnauz, the Gerhozhansu and the 
Kamyksu, are known to be prone to causing mudslides.

14.  The first documentary evidence of a mudslide in the Gerhozhansu 
River dates back to 1937. Subsequently mudslides were registered almost 
every year; occasionally they hit the town, causing damage. The heaviest 
mudslides registered prior to 2000 occurred on 1 August 1960, on 
11 August 1977 and on 20 August 1999. According to the Government, the 
series of mudslides of 18-25 July 2000 were the strongest and most 
destructive of all.

15.  The inhabitants and authorities of Tyrnauz are generally aware of the 
hazard, and are accustomed to the mudslides which usually occur in the 
summer and early autumn.

16.  The first technical research into a scheme to protect Tyrnauz from 
the mudslides was carried out in the 1950s, and by 1959 a number of 
proposals had been made. The scheme chosen by the authorities following a 
comparative feasibility study provided for the construction of a feed-
through mud retention collector. Construction work began, but in 1960 this 
was disrupted by an exceptionally strong mudslide, and the project had to be 
corrected and extended accordingly. The construction of the collector was 
finished in 1965 and operated successfully for 35 years, apparently 
providing sufficient defence against the mudslides. In 1977 a technical 
review was carried out following a particularly strong mudslide which 
seriously damaged some sections of the collector, and it was considered 
necessary to carry out repair work. The collector was fully repaired by 1982.

17.  In addition, in early 1999 the local authorities put into operation a 
mud retention dam in the river gorge of Gerhozhan, upstream from the mud 
retention collector. The dam was intended to enhance the protection of 
Tyrnauz from mud and debris flows. It measured 160 m x 38 m x 40 m and 
was built with 6,000 cubic metres of reinforced concrete and 2,000 tons of 
metal structures.

2.  The condition of the dam in the summer of 2000
18.  On 20 August 1999 a mud and debris flow hit the dam, seriously 

damaging it.
19.  On 30 August 1999 the director of the Mountain Institute, a state 

agency whose mandate included monitoring weather hazards in high-
altitude areas, called for an independent survey of the damage caused to the 
dam by the mudslide. He made recommendations to the Minister 
responsible for Disaster Relief of the KBR concerning the composition of a 
State Commission for the survey.

20.  On the same day he also sent a letter to the President of the KBR, 
calling for emergency clean-up and restoration work to the dam and for an 
early warning system to be set up to raise the alarm in the event of a 
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mudslide (see the full text in Section C “Documents submitted by the 
applicants”).

21.  On 17 January 2000 the acting director of the Mountain Institute sent 
a letter to the Prime Minister of the KBR, warning about the increased risk 
of mudslides in the coming season. He stated that the dam was seriously 
damaged, that its reconstruction appeared unfeasible at that stage and that, 
consequently, the only way to avoid casualties and mitigate the damage was 
to establish observation posts to warn civilians in the event of a mudslide, 
for which he requested a mandate and financial support (see the full text in 
Section C below).

22.  On 7 March 2000 the Head of the Elbrus District Administration 
sent a letter to the Prime Minister of the KBR in which he referred to the 
imminent large-scale mudslide and requested financial aid to carry out 
certain emergency work on the dam. In his request he invoked possible 
“record losses” and casualties (see the full text in Section C below).

23.  On 7 July 2000 the assistant director and the head of research of the 
Mountain Institute attended a session at the Ministry for Disaster Relief of 
the KBR. At the meeting they reiterated the warning about the risk of 
mudslides in that period and requested that observation points be set up in 
the upper sections of the Gerhozhansu River, in order to monitor the river at 
all times and to issue an emergency warning in the event of a mudslide.

24.  On 10 July 2000 the assistant director of the Mountain Institute 
reported to the agency director that he had warned the Ministry for Disaster 
Relief of the KBR of the forthcoming mudslide and requested the setting up 
of twenty-four hour observation posts.

25.  It would appear that none of the above measures were ever 
implemented.

3.  The mudslide of 18-25 July 2000
26.  At about 11 p.m. on 18 July 2000 a flow of mud and debris hit the 

town of Tyrnauz and flooded some of the residential quarters.
27.  According to the Government, this first wave caused no casualties. 

However, the applicants alleged that at least one person was killed. In 
particular, the second applicant claimed to have witnessed the death of her 
neighbour Ms B, born in 1934, who was trapped in the debris and drowned 
in the mud before anybody could help her. She also alleged that she had 
witnessed a Zhiguli vehicle with four men in it being carried away by the 
mudslide.

28.  According to the Government, following the mudslide of 18 July 
2000 the authorities ordered the emergency evacuation of the residents of 
Tyrnauz. The police and local officials went round people's homes to notify 
them of the mudslide and to help evacuate the elderly and disabled. In 
addition, police vehicles equipped with loudspeakers drove round the town, 
calling on residents to evacuate because of the mud hazard.
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29.  The Government did not specify when exactly these measures were 
taken. The applicants agreed that the alarm was indeed raised through 
loudspeakers once the mudslide had struck, but no advance warning was 
given. They claimed that they had been unaware of the order to evacuate 
and doubted that any had been issued. They also alleged that there had been 
no rescue forces or other organised on-the-spot assistance at the scene of the 
disaster, which became a cauldron of chaos and mass panic.

30.  In the morning of 19 July 2000 the mud level lowered and the 
residents returned to their homes. The Government alleged that they did so 
in breach of the evacuation order, while the applicants claimed that they 
were not aware that the mudslide alert was still active, pointing out that 
there were no barriers or warnings to prevent people from returning to their 
homes. They did not spot any police or emergency officers near their 
homes, but could see that their neighbours were all at home and children 
were playing outside. Water, gas and electricity supplies had been 
reconnected after being cut off during the night.

31.  At 1 p.m. on the same day a second, more powerful, mudslide hit the 
dam and destroyed it. Mud and debris instantly descended on the town, 
sweeping the wreckage of the dam before them. At 17 Otarova Street the 
mudslide destroyed part of a nine-storey block of flats, with four officially 
reported casualties. Several other buildings were damaged. It also caused 
the river to overflow, flooding the residential quarters on the right bank.

32.  The town was hit by a succession of mudslides until 25 July 2000.
33.  Eight people were officially reported dead. According to the 

applicants, a further 19 persons allegedly went missing.
34.  According to the Government, on 3 August 2000 the Prosecutor's 

Office of the Elbrus District decided not to launch a criminal investigation 
into the accident. The applicants claimed that they were unaware of this. No 
copy of this decision was made available to the Court.

35.  On 12 August 2000 the Government of the KBR adopted a directive 
on the payment of compensation for loss of housing to the victims of the 
mudslide. It established the general principles for the provision of new 
accommodation and the guidelines for calculating compensation for those 
who wished to settle outside Tyrnauz. The loss of a 1-room flat gave rise to 
payment of up to 15,000 roubles (RUB), of a 2-room flat – to up to 
RUB 20,000 and of a 3-room flat – to up to RUB 45,000. Alternately, 
victims could opt for housing vouchers that would entitle families of more 
than one person to free housing of at least 18 sq. m per family member, and 
single-person families – to 33 sq. m.

36.  On 20 December 2000 the Department of Disaster Relief of the 
Elbrus District issued a written statement, apparently in connection with 
individual lawsuits, that it had received no advance warning concerning the 
Tyrnauz mudslide in 2000, either from the Ministry for Disaster Relief of 
the KBR or from any other authority.
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37.  On the same day the Elbrus District Administration also issued a 
written statement that it had received no warning of a mudslide at any time 
during the past two years.

38.  On 14 February 2001, apparently following an enquiry from the 
district administration, the Finance Department of the Elbrus District 
reported that no funds had been allocated in the district budget for the 
restoration work required after the 1999 mudslide.

B.  The circumstances of the individual applicants

1.  The first applicant
39.  Before the events of July 2000 the first applicant, her husband and 

their two sons, born in 1987 and 1997, lived at 17 Otarova Street, Tyrnauz, 
in a 72 sq. m flat they owned on the seventh floor.

40.  On 18 July 2000 she and her family were asleep when the mudslide 
began. The first applicant claimed that no emergency warning was given, 
and the mudslide came as a total shock. They had a narrow escape and spent 
the night in the mountains.

41.  At about noon on the following day (19 July 2000) they returned to 
their flat. According to the first applicant, the mudslide appeared to have 
ended, and since there had been no warning or barriers to stop them, they 
thought that it must be safe to return home. Exhausted from the events of 
the previous night, they went straight to bed. However, shortly afterwards 
the first applicant was woken up by Ms K, a friend of her sister's (see 
Ms K's testimonies in Section C below), and within minutes they felt the 
walls shake and heard a loud rumble, glass shattering, cries and people 
running.

42.  The first applicant and her older son only just managed to escape.
43.  The younger son was carried out by Ms K and rescued from the 

wreckage, but he sustained serious injuries, including cerebral and spinal 
contusion, erosion of the cornea, multiple avulsed wounds, abrasions and 
bruises.

44.  The first applicant's husband, Mr Vladimir Khalimovich Budayev, 
aged 47, stayed behind to help her parents flee but was killed when the 
building collapsed after being hit by the mudslide. The first applicant's 
parents were rescued.

45.  The first applicant's flat and all her possessions were flooded and 
destroyed by the mudslide.

46.  On 3 August 2000 the Prosecutor's Office of the Elbrus District 
decided not to launch a criminal investigation into the death of the first 
applicant's husband. Having found that he died as a result of the collapse of 
the building, it established that the death was accidental and not attributable 
to any criminal act.
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47.  Following a decision by the Government of the KBR on 12 August 
2000, the applicant was issued with a housing voucher on 4 June 2001 
entitling her to 54 sq. m of free accommodation to compensate for the loss 
of her flat. It would appear that the size of the accommodation was reduced 
pro rata her deceased husband's share, but, after numerous complaints, she 
was eventually provided with another 40 sq. m flat in Nalchik. She received 
a grant from the emergency fund of RUB 13,200 to compensate for the loss 
of her possessions, plus an additional allowance of RUB 2,337.

48.  On an unspecified date the first applicant brought an action in 
damages against the Government of the KBR, the Ministry for Disaster 
Relief of the KBR and the Elbrus District Administration. She claimed 
RUB 259,200 for the loss of movable and immovable property, and 
RUB 5,000,000 for non-pecuniary damage on account of the death of her 
husband and the mental and physical suffering she and her children had 
been caused by the disaster. She claimed that the authorities had persuaded 
the local population that there was no risk of a mudslide. She also alleged 
that the authorities had been negligent as they had failed to take measures to 
mitigate the damage, in particular by establishing an early warning system 
and clearing the deposits left in the dam and river channel since the 1999 
mudslide. In support of her claims she provided the documents set out in 
Part 2 of Section C (“Official letters and documents issued before the 2000 
mudslide”) and other evidence.

49.  On 9 October 2001 the Baksan District Court of the KBR examined 
the case and found that the authorities had taken all reasonable measures to 
mitigate the risk of a mudslide. Noting that the retention capacity of the dam 
was calculated for a flow of 500 cu. m per second, when the actual flow rate 
was 2,000 cu. m per second, it concluded that a mudslide of such 
exceptional force could be neither predicted nor stopped. The court also 
found that the media had informed civilians of the risk of possible 
mudslides and it took into account the fact that, following the mudslide, the 
authorities had carried out infrastructure work, such as repairs to a water 
pipeline, and had offered the applicant social aid in the form of 
accommodation and financial compensation.

50.  The court concluded that no fault attached to the authorities for the 
damage sustained by the applicant and found her claim for pecuniary and 
non-pecuniary damage unsubstantiated.

51.  On 20 November 2001 the Supreme Court of the KBR upheld the 
judgment of 9 October 2001.

52.  According to the first applicant, her living conditions have been 
extremely difficult since the disaster. She claimed that both her own and her 
children's health has deteriorated substantially as a result of the injuries, 
stress and devastation caused. Her younger son has developed serious 
chronic post-traumatic conditions, such as enuresis and the progressive 
deterioration of his eyesight. Both her sons require regular neurological 
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treatment as a result of their injuries and shock. The flat she bought with the 
housing voucher had to be sold immediately to cover living expenses and 
pay for medical treatment. The flat in Nalchik was in an appalling state (it 
had not been renovated since its construction in 1952) and she had no means 
of restoring it sufficiently to make it habitable.

2.  The second applicant
53.  Before the events of July 2000 the second applicant, her husband and 

their daughter lived at 42 Otarova Street in a 44.6 sq. m flat (no. 33) which 
they owned. She owned another flat (no. 1) in the same block under a social 
tenancy agreement.

54.  In 1999 a mudslide caused damage to the second applicant's property 
and she lost some of her livestock. She said that she requested the local 
authorities to carry out emergency maintenance to the dam and clear away 
the wreckage. However, despite numerous requests by the residents, nothing 
was done.

55.  On 18 July 2000 the second applicant and her family were at home 
when the mudslide began at about 11 p.m. She claimed that no emergency 
warning was given, and they had to flee their home in their pyjamas. As 
they attempted to escape, the applicant and her daughter were caught in the 
flow of mud and debris, which dragged them for some distance before 
passers-by came to their rescue. Both were injured and suffering from 
severe shock, in particular the second applicant's daughter, who suffered 
severe friction burns caused by the debris.

56.  On the following day, 19 July 2000, the second applicant's brother-
in-law (the first applicant's husband Vladimir Budayev) died while helping 
the first and second applicants' parents to flee when a new mudslide hit the 
town.

57.  Both of the second applicant's flats and all of her possessions were 
destroyed by the mudslide.

58.  Following the decision of the Government of the KBR of 12 August 
2000, the second applicant received a housing voucher on 29 August 2001 
to compensate for the loss of flat no. 1. It entitled her to 33 sq. m of free 
accommodation. She also received a grant from the emergency fund of 
RUB 13,200 to compensate for the loss of her possessions, plus an 
additional allowance of RUB 1,168. She has not received any compensation 
in respect of flat no. 33.

59.  The second applicant brought an action in damages against the 
Government of the KBR, the Ministry for Disaster Relief of the KBR and 
the Elbrus District Administration. She claimed RUB 360,000 for the loss of 
movable and immovable property, and RUB 1,000,000 for non-pecuniary 
damage for the mental and physical suffering she and her daughter had been 
caused by the disaster. Her allegations, arguments and other submissions 
were essentially the same as those of the first applicant.
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60.  On 9 October 2001 the Baksan District Court of the KBR examined 
her claim together with that of the first applicant and rejected it on the same 
grounds.

61.  On 20 November 2001 the Supreme Court of the KBR upheld the 
judgment of 9 October 2001.

62.  According to the second applicant, her living conditions after the 
disaster were, and remain, very poor. Both her own and her daughter's 
health deteriorated substantially as a result of the injuries, stress and 
devastation caused and they had to receive neurological treatment for their 
injuries and shock.

3.  The third applicant
63.  Before the events of July 2000 the third applicant lived at 17 Otarova 

Street, Tyrnauz, in a 54.2 sq. m flat which she owned.
64.  On 18-24 July 2000 her flat was flooded and destroyed by the 

mudslide, together with her possessions. The third applicant claimed that no 
emergency warning was given and that she only just managed to escape the 
mudslide.

65.  Following the decision of the Government of the KBR of 12 August 
2000 the third applicant received a subsidy of RUB 30,000 for the loss of 
her flat and a grant from the emergency fund of RUB 13,200 to compensate 
for the loss of her possessions, plus an additional allowance of RUB 584.

66.  She brought an action in damages against the Government of the 
KBR, the Ministry for Disaster Relief of the KBR and the Elbrus District 
Administration. She claimed RUB 730,662 for the loss of movable and 
immovable property, as well as RUB 250,000 for non-pecuniary damage for 
the mental and physical suffering she was caused by the disaster. Her 
allegations, arguments and other submissions were essentially the same as 
those of the first and the second applicants.

67.  On 27 August 2001 the Nalchik Town Court of the KBR examined 
the case and rejected her claims. Its judgment was based on essentially the 
same reasons as the subsequent judgment of the Baksan District Court of 
the KBR, dated 9 October 2001, in the case brought by the first and second 
applicants. In its judgment, the court referred to certain media records of 
1999-2000 which had been submitted by the Ministry for Disaster Relief of 
the KBR. On the basis of these records, taken together with the weather 
reports for the relevant period, it concluded that the local population had 
been adequately forewarned about the possible mudslides. The court took 
into account the fact that, following the mudslide, the authorities had 
offered the applicant welfare aid, namely the subsidy for a flat and the 
monetary compensation. It also noted, inter alia, that the third applicant was 
entitled to exchange the RUB 30,000 subsidy for 33 sq. m of social housing.
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68.  On 25 September 2001 the Supreme Court of the KBR upheld the 
judgment of 27 August 2001. This decision was served on the third 
applicant on 25 October 2001.

69.  On 5 June 2004 the third applicant exchanged her housing subsidy 
for a housing voucher which entitled her to 33 sq. m of free 
accommodation. She used this voucher to purchase a flat in the Moscow 
Region, which she resold shortly afterwards.

70.  According to the third applicant, her health and living conditions 
deteriorated as a result of the above events and she was not adequately 
compensated for the losses sustained in the accident.

4.  The fourth applicant
71.  Before the events of July 2000 the fourth applicant lived at 

46 Elbrusskiy Prospekt, Tyrnauz, in a 33 sq. m flat which she owned.
72.  On 18-24 July 2000 her flat and possessions were flooded and 

destroyed by the mudslide. She claimed that no emergency warning had 
been given prior to the mudslide, but she managed to make her way to 
safety.

73.  The fourth applicant brought an action in damages against the 
Government of the KBR, the Ministry for Disaster Relief of the KBR and 
the Elbrus District Administration. She claimed RUB 248,942 in 
compensation for the loss of movable and immovable property and 
RUB 1,266 for medical treatment; she also claimed RUB 100,000 for non-
pecuniary damage for mental and physical suffering. Her allegations, 
arguments and other submissions were essentially the same as those of the 
other applicants referred to above.

74.  On 25 April 2001 the Elbrus District Court of the KBR examined the 
fourth applicant's claim and rejected it.

75.  On 22 May 2001 the Supreme Court of the KBR reversed the 
judgment of 25 April 2001 on the grounds that one of the parties had not 
attended the trial. The case was remitted for re-examination by a first-
instance court.

76.  On 9 October 2001 the Baksan District Court of the KBR examined 
her claim and rejected it on the same grounds as those of the other 
applicants referred to above. It noted, inter alia, that the fourth applicant 
was still entitled to apply for compensation of RUB 30,000 from an 
emergency fund or, alternatively, for 33 sq. m of free housing, but held that 
any further claims were unsubstantiated.

77.  On 20 November 2001 the Supreme Court of the KBR upheld the 
judgment of 9 October 2001.

78.  On 7 December 2001 the fourth applicant was issued a housing 
voucher entitling her to 33 sq. m of free accommodation to compensate for 
the loss of her flat and received a grant of RUB 13,200 from the emergency 
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fund to compensate for the loss of her possessions, plus an additional 
allowance of RUB 584.

79.  According to the fourth applicant, her living conditions after the 
above events were extremely difficult and her health deteriorated 
substantially as a result of the stress and devastation they had caused. 
Following the disaster she suffered from psychological disorientation and 
depression, for which she had to undergo psychiatric treatment. According 
to her medical records her condition has been further aggravated by the 
litigation over the compensation.

5.  The fifth and sixth applicants
80.  Before the events of July 2000 the applicants and their two daughters 

lived in a 72 sq. m flat, which they owned.
81.  On 18-24 July 2000 their flat and possessions were flooded and 

destroyed by the mudslide. They claimed that no emergency warning was 
given and that they and their family had only just managed to escape the 
mudslide.

82.  The fifth and sixth applicants brought an action in damages against 
the Government of the KBR, the Ministry for Disaster Relief of the KBR 
and the Elbrus District Administration. They claimed RUB 498,368 for the 
loss of their movable and immovable property as well as RUB 200,000 for 
non-pecuniary damage for mental and physical suffering. Their allegations, 
arguments and other submissions were essentially the same as those of the 
other applicants referred to above.

83.  On 25 April 2001 the Elbrus District Court of the KBR examined the 
fifth and sixth applicants' claim and rejected it.

84.  On 22 May 2001 the Supreme Court of the KBR reversed the 
judgment of 25 April 2001 on the grounds that one of the parties had not 
attended the trial. The case was remitted for re-examination by a first-
instance court.

85.  On 9 October 2001 the Baksan District Court of the KBR examined 
their claim and rejected it on the same grounds as those of the other 
applicants referred to above. It noted, inter alia, that the fifth and sixth 
applicants were still entitled to apply for compensation from an emergency 
fund in the sum of RUB 13,200 for the loss of movable property and 
RUB 45,000 for the loss of the flat or, alternatively, for 33 sq. m of free 
housing per person, but held that further any claims were unsubstantiated.

86.  On 20 November 2001 the Supreme Court of the KBR upheld the 
judgment of 9 October 2001.

87.  On 8 December 2001 the fifth and sixth applicants were issued with 
a housing voucher entitling them to 72 sq. m of free accommodation to 
compensate for the loss of the flat and received a grant from the emergency 
fund of RUB 13,200 to compensate for the loss of their possessions, plus an 
additional allowance of RUB 2,337.
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88.  According to the fifth and sixth applicants, their health deteriorated 
substantially as a result of the stress and devastation. In particular, the sixth 
applicant had to receive extensive psychiatric and neurological treatment 
following a nervous breakdown caused by living through the disaster and its 
consequences.

C.  Documents submitted by the applicants

89.  In support of their allegations the applicants submitted numerous 
newspaper articles, official letters, documents and witness statements to the 
Court. In so far as relevant, these documents read as follows.

1.  Official letters and documents issued before the 2000 mudslide
90.  Official letter of 30 August 1999 from the director of the Mountain 

Institute, Mr M. Zalikhanov, to the President of the KBR:
“As you know, earlier this year, on 20 August, a heavy mudslide with a volume of 

some 1 million cu. m was recorded in the valley of the Gerhozhansu River. The aerial 
visual survey made from a helicopter found that fluid material had formed in the 
upper stream of one of the mud-bearing deposits of Kaya-Arty-Su. At the same time, 
another mud-bearing deposit has formed in the Gerhozhan basin, in the Sakashili-Su 
River, and the mud reserves may soon become active.

Given that the feed-through mud retention collector at the estuary of the mudslide 
basin has been destroyed by previous mudslides, and the river channel has filled up 
with mud deposits, the disaster may recur on a larger scale.

We therefore request financial support to set up for the period of September radio-
communication posts in the upper section of the river to warn civilians and the 
[emergency] services of the mud-hazard and to conduct engineering surveys to restore 
the mud-protection structure, which is now in a critical state of disrepair.”

91.  Official letter of 17 January 2000 from the acting director of the 
Mountain Institute, Mr Kh. Kalov, to the Prime Minister of the KBR:

“As you are well aware, the area around Tyrnauz is one of the areas most at risk of a 
mudslide in the Russian Federation. The mudslide retention dam erected here, which 
is 160 m long, 38 m high and 40 m broad ... was destroyed on 20 August last year. 
The devastating 1 million cu. m mudslide caused the collapse of the dam, with a 60 m 
fracture line. Damage was caused to Tyrnauz...

In view of the high risk of mudslides in the coming year and given that the 
reconstruction of the dam does not appear financially or technically feasible, 
observation points must be set up in the upper section of the Gerhozhansu River to 
avoid casualties and mitigate the damage... with the task of monitoring the river and 
giving an emergency warning to civilians in the event of a mudslide ... Twenty-four-
hour monitoring will be carried out in the period from 15 June to 15 September to 
provide a mudslide forecast and to inform the [Ministry for Disaster Relief of the 
KBR]...
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The Mountain Institute has a wealth of experience of such work in the Tyrnauz area, 
and will provide members of the expedition with salary, gear and equipment. We 
request financial aid of 100,000 roubles to cover field supplies and transport.”

92.  Official letter of 7 March 2000 from the Head of the Elbrus District 
Administration to the Prime Minister of the KBR:

“In August 1999 the mudslide from the Sakashili-Su tract blocked the bed of the 
Baksan River and directed the main water stream outside the retaining wall on the left 
side of the riverbed. As a result, the foundation soil and spandrels of the retaining wall 
have eroded and continue to erode. At the moment a 500 m section of the bypass road 
has been put completely out of service.

The state of the foundation of the retaining wall is near critical. When the thaw 
floods begin in spring it may lead to the collapse of sections of the retaining wall of 
the defence system above the hollowed out soil. Their reconstruction will be very 
costly.

The mudslide has also filled up the mud conveying channel to up to 25-30% of 
capacity; if another mudslide occurs, the mud conveying channel may overflow and 
flood the residential neighbourhoods of Tyrnauz. This could lead to an emergency on 
a scale that is impossible to predict, with record financial losses and, probably, 
casualties.

Taking the above into account, the Elbrus District Administration requests financial 
aid to perform the above work.”

2.  Newspaper publications
93.  Interview with Mr M. Zalikhanov, published in the national 

newspaper Rossiyskaya Gazeta on 26 July 2000.

“ ... M. Zalikhanov, member of the Russian Academy of Sciences, leading expert in 
the studies of natural disasters, ... member of the Parliamentary Commission of the 

State Duma of the Russian Federation on sustainable development...

MZ: It is not only nature that must take the blame for the tragedy [of 18-25 July 
2000, but also] blatant irresponsibility on the part of officials and their reluctance to 
follow the recommendations of specialists. ...

RG: ... could this disaster have been foreseen? And why did the mud protection dam 
on the Gerhozhansu River fail?

MZ: ... Tyrnayz is a mining centre of the [KBR] ... and because of its geographical 
position it is under permanent threat from mudslides. The most disastrous were the 
mudslides of 1964 and especially of 1977. [The latter] destroyed over thirty houses in 
the town centre, and casualties were avoided solely because the specialists of the 
[Mountain Institute] gave a timely warning to the town authorities about the 
impending disaster. Later it was decided ... to erect a mud-protection system. I was 
ordered to develop specifications for the construction ... one of such mud retention 
dams ... [it] was launched last year.
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RG: Is it true that you then refused to sign the commission acceptance report for the 
mud-protection system?

MZ: Yes. Why? Because the first construction stage of the complex had been sitting 
unfinished for over four years. There remained a great risk that the first mudslide to 
arrive, even if relatively feeble, would break the complex because its top section was 
not firmly anchored to solid rock. The funding for the completion of the construction 
had been allocated, but as to where the funds had disappeared (between Nalchik and 
Tyrnauz), nobody could give me a clear answer. Stressing the importance of this issue 
and the need to complete the construction, I made numerous appeals to the [KBR 
President], V. Kokov, and to the Minister for Disaster Relief of the Russian 
Federation, S. Shoigu. Finally more funds were allocated and the construction was 
ostensibly brought to completion. ... I refused to take part in the [inaugural ceremony] 
because of concern for my expert and academic reputation. My assistant specialists, in 
particular my deputy for the construction [Mr R.] and the geologist [Ms N.S.] drew up 
a report; here are some extracts from it: '... a failure to submit [project documentation] 
makes it impossible to assess the project's compliance [with the specifications]... 
Given the novelty of the [design] ... the high levels of seismic activity in the area, the 
high fail-safety requirements for the dam structure, any deformation of which may 
increase the impact of a mudslide on the town of Tyrnauz and thus significantly 
aggravate the mud hazard, and also taking into account the inordinate time taken to 
complete the construction work, with intervals as long as four years, it is necessary to 
subject the facility to a special architectural survey. [A number of serious technical 
deviations] give grounds for suspecting a degree of tension within the construction, 
even without mud or seismic impact. All of this considerably reduces the project 
capacity of the dam. The visual survey of the dam construction showed signs of wear 
and tear of sections of it even without mud...'

RG: So even though Zelikhanov, a Member of the Academy, did not sign the report, 
the facility was nevertheless put into service?

MZ: Yes. And within two months [it] had been destroyed by a mudslide of far from 
catastrophic intensity. I wrote to the KBR Minister for Disaster Relief, A. Turkinov ... 
and in August last year advised the KBR President, V. Kokov ... that the mud reserves 
might become active in the near future ... and that the disaster could be repeated on a 
much larger scale ... and requested assistance in finding resources for setting up 
surveillance posts ... and carrying out an engineering study to restore the construction, 
which was in a critical state...

I believe that it is of the utmost importance to set up [without delay] a competent 
commission comprising prominent experts to establish the true causes of the tragedy. 
... Another commission is also needed ... to develop a complex programme for the 
protection of the KBR community from environmental hazards...”

94.  Interview with Mr O. Baydayev, the first Deputy Head of the Elbrus 
District Administration, published in the local newspaper Gazeta Yuga on 
3 August 2000:

“... 1.2 million roubles were allocated from the district budget to clear the mud 
conveying channel. We sent this money for clearing the [mud conveying] channel. 
Otherwise the outcome could have been even more disastrous. However, a mudslide 
of such force could not have been stopped even by a perfectly clear channel.
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About the warning. The very first impact [of the mudslide] tore down the electric 
wires and telephone cables. We were running around the town with two loudspeakers. 
It is possible we did not reach every single house or flat but the information was 
conveyed to every district of the town. On the very first night the town was divided 
into five sectors, temporary heads of administrations were appointed, and they 
received all the information. Understandably, people wanted to know how the 
mudslide would evolve, but even the scientists did not know that...”

95.  Research note by Ms I. Seinova, holder of a research degree in 
geography, dated 26 August 1999. The text below is based on the text 
published in one of the KBR local newspapers after the mudslide of 2000 
(the exact publication reference is not available):

“The [1999] disaster at the Gerhozhansu mudslide retention dam has vividly 
demonstrated the danger posed by an unstable mudslide protection device situated 
above the town. ... The international practice of mudslide defence includes many 
examples of the collapse of a dam leading to a tenfold increase in the destructive force 
[of a mudslide] compared with the naturally occurring level...

The mudslides on Gerhozhansu are among the most disastrous in the Central 
Caucasus. The volume of the 1977 mudslide was 3 million cu. m of mud and debris, 
discharging at 500 cu. m per second...

In the current environmental and social situation the most reasonable solution would 
be to reject the idea of constructing a mud-retention dam. The top priority should be to 
dismantle the unstable blocks.

Following the mudslide of 20 August [1999] the mud conveying channel retained a 
considerable amount of mud and debris deposit, but for the most part it settled in the 
flood-plain of the Baksan River. It is necessary to clear the mud conveying channel 
because its carrying capacity has reduced significantly...”

96.  Interview with Mr V. Bolov, Director of the Centre for Disaster 
Monitoring and Forecasting of the Ministry of Disaster Relief, published on 
28 July 2001 in the newspaper Gazeta Yuga following the Centre's field 
investigation into the 2000 mudslide:

“V.B.: ... the expedition concluded ... that last year's mudslides in Tyrnauz were 
absolutely unique ... nowadays the profile of the mud phenomena in this basin has 
drastically changed for the worse.

However, according to preliminary estimates, the extraordinary volume of [active] 
mud from last year is unlikely to be repeated this year, although the chances of several 
mudslides of variable intensity remain.

G.Y.: So all of this may happen as unexpectedly as on 18 June 2000?

V.B.: Here we can be certain that the situation has radically improved. The present 
position is that even before the beginning of the period when the mud is active, 
surveillance posts have been set up in the immediate vicinity of the glacier as well as 
[further down] where the mudslide gains force and becomes dangerous for the town.
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The [surveillance] posts are functioning and are provided with reliable 
communication facilities. That is to say, in so far as prevention is concerned, measures 
have been taken ... The second important problem is ... to close the twist in the mud 
conveying channel with a more secure wall. Work has been under way for some time. 
...

To sum up ... the mud activity in this gorge has increased because of last year's 
mudslide. At the same time the preventive measures that have already been taken 
inspire optimism. In any event, even if powerful mudslides develop, people's lives 
will undoubtedly be saved.

G.Y.: Are there any effective methods of influencing the mud activity, for example 
by blowing up part of a slope or draining a glacier lake, so that the risk of a mudslide 
is reduced?

V.B.: Yes, there are. ... but [their application] involves very complex and thorough 
calculations ... This question is currently being examined ... then it will be for the 
specialists and the authorities to decide whether to use this technology in the 
Gerhozhansu...

... At the same time in a number of mud-affected areas it is necessary to solve the 
question of [resettling the residents] outside the zone of mud activity in order to 
ensure [their] safety. This would be much cheaper and quicker. Engineering schemes 
involve tremendous expenditure, and given that funds are always lacking, are unlikely 
to offer a solution. Therefore, introducing restrictions in the mud-affected zones and 
regulating [building] within them, especially of a residential nature, is worth 
considering.”

3.  Witness statements
97.  Statement by Ms K, a friend of the first applicant:

“On 19 July 2000 I, [K], born in 1970, decided on my way to work to call at my best 
friend Fatima's [the second applicant's] home. On the previous night I arrived in town 
late and went straight to bed ... unaware of what was happening in the town. At 
7.30 a.m. on the morning of 19 July, I went out and saw people gathered on the 
mountain ... and found out that a mudslide had hit Fatima's house... The bridge had 
been destroyed and I could not cross to the other side where her house was. I decided 
to enquire after Fatima and went to the home of her sister Khalimat [the first 
applicant], who lives on this side. I saw the police nearby and asked them if I could go 
to this house [pointing at the first applicant's house] and they confirmed that I could, 
adding that the electricity had been switched back on two hours previously, and 
people were allowed back in their flats. I headed there with no apprehension, went up 
to the sixth floor ... walked in and found them asleep. I woke up Khalimat and she told 
me that on the previous night Fatima had crossed to the other side of the river. We had 
been talking for about 15 minutes when we heard a loud rumble. I rushed out to the 
balcony and saw people running. Khalimat also rushed to wake up her husband and 
children. I grabbed their youngest son, three-year-old Inar, and ran downstairs. On my 
way out I saw Khalimat's husband [Vladimir] looking for his trousers and Khalimat 
herself following me with her eldest son Magomed. Between the third and fourth 
floors I felt the stairs pitching and realised that the house was collapsing. We fell and I 
found myself locked with the child under a [concrete sheet] with dust, blood and 
debris around me. I pushed Inar up between the sheets so that he could get out. A man 
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saw him and pulled him out but I stayed under the sheet. I could feel my legs but 
could not see them ... they were buried under a concrete sheet... I later saw three dead 
bodies underneath the same sheet (a woman and two children of about three to five 
years of age). I tried to pull my legs out but felt an awful pain in the pelvis... 
Eventually I was helped out by the emergency services and taken to hospital... For 
two months I was immobilised and continued to receive treatment for a further nine 
months...

I did not sue... Every time I applied [to the authorities for medical or welfare 
benefits] I was asked why I had gone there in the first place, to which I could only 
answer that nobody had stopped me or warned me that it was dangerous; on the 
contrary, they had told me that I could go in... I am a reasonable person and would 
never have headed towards the danger if only I had been warned...”

98.  Statement by Ms T.K. who lived at 17 Otarova Street, Tyrnauz:
“... On the night of 18 July 2000 I, my husband and our grandson were woken up by 

a terrible rattling noise. We realised at once that it was a mudslide. We rushed out 
dressed in whatever we were wearing. It was raining heavily, people were running in 
fear and panic in all directions. The rest of the night we spent up in the mountains, 
trembling with cold and fear. In the morning, we saw the awful spectacle of the town 
partly covered in mud and rocks with some areas, especially Otarova Street, destroyed 
by the mud, and the centre flooded with water from the Baksan River.

By about 11 a.m. [on 19 July] it seemed to everybody that the flow of mud had 
begun to settle and we approached our house. Nobody stopped us, there were no 
barriers. All the residents of our apartment block and of the two neighbouring nine-
storey apartment blocks returned to their flats. We ate and went to sleep. I woke up 
because the house was shaking and I heard the noise and people screaming. I opened 
the door and saw that the right side of our house was missing and the staircase had 
collapsed. I grabbed my grandson and ran out to the balcony where the fire exit was. 
We could only make it to the fourth floor where the fire staircase ended; there were 
about 30 of us gathered there, while people from the lower floors were jumping out of 
their windows and balconies, which I could see. My neighbours, the men, found some 
ropes and began taking us down, the children first and then the women. It took me a 
while to come to my senses after the descent. My neighbour, [the first applicant], was 
crying and asking about her husband and child. But nobody knew what had become of 
them and the rest of us were also looking for our relatives. After these events we were 
in a state of shock for a long time, but no one paid any attention to us. The authorities 
still do not admit that they were not actually in control of the situation and that 
nothing had been done to save us from the disaster. They had taken no measures 
before the mudslide, or while it continued from 18 to 25 July, basically leaving us to 
our own devices. In our apartment block alone four people were killed and many were 
injured and remained disabled for life; it is a pity, especially about the children. 
Nobody knows how many people in fact died, in particular on the night of 18 July, as 
these facts have been vigorously concealed. We did not bring proceedings with a view 
to punishing those who were really responsible for everything we had had to endure, 
because we were sure that the court would never give a just ruling as these people 
occupy very high posts.”

99.  Statement by Mr B, father of the first and the second applicants:
“... Almost every year a mudslide descends through the bed of the Gerhozhansu 

River. Back in the 1970s there existed a special organisation to monitor the river 
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estuary, and an alarm outside the factory would be activated when the [lookouts] 
warned the duty officer of danger. In the 1980s all that was [abandoned]. ... On the 
night of 18 to 19 July [2000] my wife and I were at home. We went to bed at about 
10 p.m., but I was soon woken up by my wife's cries. I went out to the balcony but 
could not see anything because the electricity pylons had been taken down by the flow 
of mud. I lit a torch and saw the mud running through the entrance to our apartment 
block... I saw a passenger car being carried along by the wave of mud... The staircase 
had collapsed and the house was falling apart. ... we did not know what to do. I picked 
up the phone. It was still working, so I dialled the police and reported what was 
happening to us, and they told us to “wait, help will come”.

We sat there until 3 a.m., until my son-in-law Vladimir Budayev, his friends and our 
neighbours came [to help] us...

Just before the mudslide [of July 2000] we sent a collective petition to the Head of 
the Elbrus District Administration, Mr B.Sh. Chechenov, asking for the waterway to 
be cleared. Having received no reply to our petition, we went to meet him for public 
consultations. At our meeting he said that he had no money to clear the waterway, as 
no funds had been allocated, so there was nothing he could do for us. We suggested 
writing a letter to the government requesting the funds, but he began shouting at us 
that the government had enough work to deal with without us. We then demanded that 
a commission be set up to find out whether it was true that no money had been 
allocated for clearing the mud conveying channel, after which B.Sh. Chechenov called 
the police and they escorted us – respectable people, men with grey hair – out of his 
office...

Then the mudslide occurred, and if only timely measures had been taken many 
victims could have been spared and there would not have been destruction on such a 
scale. Many of the casualties could have been avoided. Could they not have told 
people just an hour before the mudslide what they had known for 11 days before the 
tragedy? ...

...I lost my flat; my children were left without their flats, property, and most 
importantly my son-in-law was killed, my grandson remained between life and death 
for a long time, my granddaughter Indira and my grandsons Inar and Magomet 
Budayev are still receiving medical treatment ...”

100.  Statement by Ms Zh. who lived at 42 Otarova Street, Tyrnauz:
“... The mudslide of 2000 was terrible. It took away my home, all my possessions...

On the night it occurred I was at home at 42 Otariva Street, already asleep. I woke 
up because of the rattling noise. I tried to get out of the flat but could not. I was crying 
out for help ... but nobody could hear me because of the horrible noise of the 
mudslide. ...

... This night was the most harrowing of my life ... because of the stress I lost my 
eyesight and cannot see anything now. For this I blame the mudslide and our 
authorities who did not prepare people psychologically for the possibility of a natural 
disaster and found themselves unable to provide relief to the victims...”
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II.  RELEVANT DOMESTIC LAW

A.  Responsibility of the State in the area of emergency relief

101.   Section 6 of the Federal Law of 21 December 1994 No. 68-FZ “On 
Protection of Civilians and Terrains from Emergencies of Natural and 
Industrial Origin” imposes an obligation on the federal, regional and local 
authorities to promptly and accurately inform civilians through the mass 
media and other channels of information about any emergency situations 
and the safety measures taken to protect the population and about any 
forecasted disasters and means of protection against them. The same Section 
provides for the liability of State officials in the event of their failure to 
make this information public.

102.  Section 7 of the same Law provides that prevention of emergencies 
and mitigation, to the maximum extent possible, of damage and losses 
constitutes one of fundamental principles of emergency relief and requires 
that all preventive measures be carried out in sufficient time in advance.

B.  Tort liability of the State

103.  Article 1064 § 1 of the Civil Code of the Russian Federation 
provides that the damage caused to the person or property of a citizen must 
be compensated in full by the person who caused the damage. Pursuant to 
Article 1069, a State agency or a State official is liable to a citizen for 
damage caused by their unlawful actions or failure to act. Such damage is to 
be compensated at the expense of the federal or regional treasury.

104.  Articles 151 and 1099-1101 of the Civil Code provide for 
compensation for non-pecuniary damage. Article 1099 states, in particular, 
that non-pecuniary damage shall be compensated irrespective of any award 
for pecuniary damage.
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THE LAW

I.  THE GOVERNMENT'S PRELIMINARY OBJECTION

A.  The parties' submissions

105.  The Government contended that the complaint concerning the 
alleged violation of the right to life guaranteed by Article 2 should be 
declared inadmissible for non-exhaustion of domestic remedies. They 
considered that the applicants should have challenged the respective 
decisions to dispense with a criminal investigation into the catastrophe. In 
the first applicant's case, this was the decision taken by the Prosecutor's 
Office of the Elbrus District of 3 August 2000, which specifically concerned 
her husband's death and stated that it did not call for a criminal 
investigation. As regards the other applicants, the Government referred to 
the general ruling of the same Prosecutor's Office, allegedly taken on the 
same date, that no criminal investigation into the natural disaster of 
8-25 July 2000 was needed. Moreover, the applicants did not rely on the 
violation of the right to life in the civil proceedings for damages.

106.  The applicants contested the Government's objection. They pointed 
out that the events at issue were of such a scale that it was incumbent on the 
authorities to conduct an investigation without waiting for the victims or 
their next of kin to ask the authorities to take action. They further argued 
that the manner in which the decisions dispensing with criminal proceedings 
were taken and served had made it impracticable for the victims to 
challenge them.

107.  The first applicant argued, in particular, that the decision was 
served on her sister while she herself was watching over her son, who was 
in intensive care, and that she herself had been in a desperate condition. She 
maintained that the decision did not state how it could be challenged, and 
that in the circumstances of the loss of her husband and the devastation of 
her home she was not in a position to seek and pay for legal advice. She 
added that it was clear that the prosecutor's office was determined not to 
give the matter any further consideration and that attempts to challenge it 
would be futile. She therefore decided that the best way of obtaining redress 
would be through civil proceedings.

108.  As for the decision refusing to launch criminal proceedings into the 
catastrophe in general, all the applicants, including the first applicant, 
denied any knowledge of its existence and said that they had therefore been 
unable to challenge it before the competent authorities.
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B.  The Court's assessment

1.  As regards the first applicant
109.  The Government claimed that the first applicant had not lodged a 

complaint under the Code of Criminal Procedure against the prosecutor's 
decision to dispense with criminal proceedings into the circumstances of her 
husband's death. While it is clear that the State was under an obligation to 
take the initiative and investigate the death, the Government argued that the 
applicant did not challenge the authorities' failure to do so, although this 
remedy, if successful, would have provided all the advantages of a criminal 
investigation to ascertain the circumstances. However, the applicant 
preferred another avenue and brought a civil action in damages.

110.  The Court firstly notes that where the applicant has a choice of 
remedies and their comparative effectiveness is not obvious the Court tends 
to interpret the requirement of exhaustion of domestic remedies in the 
applicant's favour (see, among numerous examples, Khashiyev and Akayeva 
v. Russia, nos. 57942/00 and 57945/00, §§ 115-25 and 156-66, 24 February 
2005; Manoussakis and Others v. Greece, judgment of 26 September 1996, 
Reports of Judgments and Decisions 1996-IV, pp. 1359-60, § 33; and 
Aquilina v. Malta [GC], § 39, ECHR 1999-III).

111.  Moreover, in the specific context of establishing State liability for 
the damage caused by a natural disaster, it has previously found that 
successful administrative proceedings were sufficient to deprive the 
applicant of his victim status (see Murillo Saldias and Others v. Spain 
(dec.), no. 76973/01, 28 November 2006).

112.  The Court further notes that the events complained of in the present 
case were of such a vast scale that bringing the matter to the attention of the 
authorities did not depend on the applicant's diligence. Moreover, the 
advantage to be gained by the applicant in instituting criminal proceedings 
was not obvious, given that the civil court had competence to engage the 
responsibility of a particular State authority, and such institutional liability 
could have provided a basis for reparation to the victims. This consideration 
is essential given that disasters of this kind are more likely to result from a 
combined failure of a number of officials, whose individual liability does 
not necessarily attain the gravity required for a criminal conviction. For this 
reason and also due to lower standards of proof in civil proceedings, the 
Court does not find it unreasonable on the part of the first applicant to 
choose a civil action as means of seeking redress.

113.  The Court therefore considers that for the purpose of exhausting 
domestic remedies in the present case it was sufficient for the first applicant 
to bring civil proceedings, as she did.
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2.  As regards other applicants
114.  The Government considered that the applicants failed to exhaust 

domestic remedies as regards their Article 2 complaints because they neither 
challenged the decision dispensing with a criminal investigation into the 
natural disaster, nor invoked their right to life in their civil claims for 
damages. Concerning the decision dispensing with criminal proceedings, 
the applicants deny any knowledge that such decision has been adopted. 
Indeed, they were not involved in any such proceedings and it is unclear in 
what capacity under domestic law they would have been able to challenge 
the decision referred to by the Government. Unlike the first applicant, they 
had to prove their victim status before they could commence criminal 
proceedings. As to the alleged failure to invoke their right to life in the civil 
proceedings, the Court observes that their statement of claim was 
formulated in terms that embraced the substance of this guarantee. It 
therefore considers this part of the Government's preliminary objection also 
unfounded.

115.  The Court accordingly rejects the Government's preliminary 
objection that the applicants failed to exhaust domestic remedies.

II.  ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION

116.  The applicants complained that the authorities had failed to comply 
with their positive obligations to take appropriate measures to mitigate the 
risks to their lives against the natural hazards. The first applicant 
complained that the domestic authorities were responsible for the death of 
her husband in the mudslide of July 2000. She and the other applicants also 
complained that the domestic authorities were responsible for putting their 
lives at risk, as they had failed to discharge the State's positive obligations 
and had been negligent in the maintenance of the dam, in monitoring the 
hazardous area and in providing an emergency warning or taking other 
reasonable measures to mitigate the risk and the effects of the natural 
disaster. They also complained that they had had no redress, in particular 
they had not received adequate compensation in respect of their pecuniary 
and non-pecuniary damage. They relied on Article 2 of the Convention 
which, in so far as relevant, provides:

“1.  Everyone's right to life shall be protected by law. No one shall be deprived of 
his life intentionally save in the execution of a sentence of a court following his 
conviction of a crime for which this penalty is provided by law.

...”
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A.  The parties' submissions

1.  The Government
117.  The Government denied any responsibility for the loss of life and 

other adverse consequences of the 2000 mudslide. They submitted that 
although the hazards of the area were well known both to the authorities and 
the civilian population, the mudslide of 18-25 July 2000 had been 
unpredictable owing to its exceptional force. It was an act of God, the time 
and the extent of which could neither be foreseen nor influenced. Even if the 
mudslide had been forecast, no effective technical measures could have 
prevented a catastrophe on that scale at such short notice. They submitted 
that after the 2000 disaster the construction of a new engineering defence 
structure had begun, and that this new project with increased mud retention 
capacity was due for completion in 2006. No up-to-date information on the 
new construction was made available to the Court.

118.  The Government contended that on 5 January 2001 funds were 
allocated for the reconstruction of the defence infrastructure damaged by the 
mudslide of 2000.

119.  Concerning the arrangements in place for warning the local 
population, the Government submitted that there was an operational system 
of general weather monitoring in the area. In particular, during the period of 
mud activity every year the Mountain Institute engaged in a special 
surveillance mission staffed by its research fellows. In the event of a mud 
hazard the evacuation of the civilian population would be ordered. In 2000 
the visual monitoring of the mud slippage was performed by the KBR 
division of the integrated national system of disaster prevention and relief.

120.  The Government considered that on the night of 18-19 July 2000 
the civilian population had received due warning of the mudslide. They 
submitted that after the first wave of the mudslide, the Elbrus police, the fire 
brigade and staff from the municipal community services had called at 
peoples' homes to inform them of the mudslide and had helped evacuate 
elderly residents who were unable to leave unaided. They also stated that 
police vehicles equipped with loudspeakers had driven round residential 
quarters calling on residents to evacuate because of the mud hazard. The 
Government claimed that all necessary measures had been taken to rescue 
the victims, to resettle the residents of affected apartment blocks and to 
bring in emergency supplies. 620 members of the rescue services, 106 units 
of technical facilities, 9 floating facilities and 3 helicopters had been 
engaged on the site of the disaster.

121.  The Government further submitted that the local population could 
have listened to the weather forecasts broadcast by the media and that public 
servants from various State institutions were trained to respond to 
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emergencies. They finally submitted that since 1994 a central warning 
system had been functioning in the KBR.

122.  In so far as the applicants claimed that they had not had an effective 
remedy in respect of the alleged violations, the Government contended that 
they had, in fact, availed themselves of such a remedy, namely, the civil 
action in damages against the State, even though they were ultimately 
unsuccessful.

123.  The Government also referred, as in their preliminary objection 
above, to a remedy which the applicants had allegedly failed to use, namely 
an application for review of the decisions dispensing with the inquest into 
the deaths and with the criminal investigation into the circumstances of the 
disaster.

2.  The applicants
124.  The applicants contested the Government's submissions pointing 

out the absence of any specific information about the preventive measures 
allegedly implemented to mitigate the risks posed by the regular mudslides. 
They maintained that the authorities had found themselves in a position 
where they were simply incapable of providing an adequate response to the 
disaster or of giving an early warning because they had failed to ensure the 
functioning of the safety infrastructure. In particular, they had failed to 
organise surveillance of the mud slippage in the summer period and had 
neglected the maintenance of the mud defence structure. They referred to 
the official letters referred to above in the Facts Section (Part C-2 “Official 
letters and documents issued before the 2000 mudslide”) and claimed that 
the authorities could not deny knowledge of the imminent threat to lives and 
property, or their failure to take even the most basic steps to mitigate the 
risk. In addition, they referred to the petition whereby the civilian 
population had called upon the local authorities to clear the mud conveying 
channel in readiness for the forthcoming season.

125.  The applicants further claimed that they had not received warning 
of the mudslide before it started on 18 July 2000. They did not accept that 
the warning transmitted through the loudspeakers after the mudslide had 
already hit the town could count as such a warning, because it was given too 
late. They also denied knowledge of the existence of a central warning 
system referred to by the Government and suggested that even if such a 
system was indeed functioning in the KBR it obviously did not cover their 
area and was not used for informing the public.

126.  The applicants also contested the Government's allegation that their 
return home on 19 July 2000 was in breach of an order to evacuate. They 
maintained that no ban or warning had been communicated to them. In 
particular, there had been no sign or barrier, or other indication of any 
ongoing mud alert.
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127.  The applicants considered that through these omissions the 
authorities had failed to comply with their positive obligations to take 
reasonable and appropriate measures to protect people and property from 
the hazards to which the area was subject.

B.  The Court's assessment

1.  General principles applicable in the present case

(a)  Applicability of Article 2 of the Convention and general principles relating 
to the substantive aspect of that Article

128.  The Court reiterates that Article 2 does not solely concern deaths 
resulting from the use of force by agents of the State but also, in the first 
sentence of its first paragraph, lays down a positive obligation on States to 
take appropriate steps to safeguard the lives of those within their jurisdiction 
(see, for example, L.C.B. v. the United Kingdom, cited above, p. 1403, § 36, 
and Paul and Audrey Edwards v. the United Kingdom, no. 46477/99, § 54, 
ECHR 2002-II).

129.  This positive obligation entails above all a primary duty on the 
State to put in place a legislative and administrative framework designed to 
provide effective deterrence against threats to the right to life (see, for 
example, mutatis mutandis, Osman v. the United Kingdom, judgment of 
28 October 1998, Reports 1998-VIII, p. 3159, § 115; Paul and Audrey 
Edwards, cited above, § 54; İlhan v. Turkey [GC], no. 22277/93, § 91, 
ECHR 2000-VII; Kılıç v. Turkey, no. 22492/93, § 62, ECHR 2000-III; and 
Mahmut Kaya v. Turkey, no. 22535/93, § 85, ECHR 2000-III).

130.  This obligation must be construed as applying in the context of any 
activity, whether public or not, in which the right to life may be at stake (see 
Öneryıldız v. Turkey [GC], no. 48939/99, § 71, ECHR 2004-XII). In 
particular, it applies to the sphere of industrial risks, or “dangerous 
activities”, such as the operation of waste collection sites in the case of 
Öneryıldız (ibid. §§ 71 and 90).

131.  The obligation on the part of the State to safeguard the lives of 
those within its jurisdiction has been interpreted so as to include both 
substantive and procedural aspects, notably a positive obligation to take 
regulatory measures and to adequately inform the public about any life-
threatening emergency, and to ensure that any occasion of the deaths caused 
thereby would be followed by a judicial enquiry (Öneryıldız, cited above, 
§§ 89-118).

132.  As regards the substantive aspect, in the particular context of 
dangerous activities the Court has found that special emphasis must be 
placed on regulations geared to the special features of the activity in 
question, particularly with regard to the level of the potential risk to human 
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lives. They must govern the licensing, setting up, operation, security and 
supervision of the activity and must make it compulsory for all those 
concerned to take practical measures to ensure the effective protection of 
citizens whose lives might be endangered by the inherent risks. Among 
these preventive measures, particular emphasis should be placed on the 
public's right to information, as established in the case-law of the 
Convention institutions. The relevant regulations must also provide for 
appropriate procedures, taking into account the technical aspects of the 
activity in question, for identifying shortcomings in the processes concerned 
and any errors committed by those responsible at different levels (see 
Öneryıldız, cited above, §§  89-90).

133.  It has been recognised that in the context of dangerous activities the 
scope of the positive obligations under Article 2 of the Convention largely 
overlap with those under Article 8 (see Öneryıldız, cited above, §§ 90 and 
160). Consequently, the principles developed in the Court's case-law 
relating to planning and environmental matters affecting private life and 
home may also be relied on for the protection of the right to life.

134.  As to the choice of particular practical measures, the Court has 
consistently held that where the State is required to take positive measures, 
the choice of means is in principle a matter that falls within the Contracting 
State's margin of appreciation. There are different avenues to ensure 
Convention rights, and even if the State has failed to apply one particular 
measure provided by domestic law, it may still fulfil its positive duty by 
other means (see, among other cases, Fadeyeva v. Russia, no. 55723/00, 
§ 96, ECHR 2005-IV).

135.  In this respect an impossible or disproportionate burden must not be 
imposed on the authorities without consideration being given, in particular, 
to the operational choices which they must make in terms of priorities and 
resources (see Osman, cited above, pp. 3159-60, § 116); this results from 
the wide margin of appreciation States enjoy, as the Court has previously 
held, in difficult social and technical spheres (see Hatton and Others v. the 
United Kingdom [GC], no. 36022/97, §§ 100-01, ECHR 2003-VIII, and 
Öneryıldız, cited above, § 107). This consideration must be afforded even 
greater weight in the sphere of emergency relief in relation to a 
meteorological event, which is as such beyond human control, than in the 
sphere of dangerous activities of a man-made nature.

136.  In assessing whether the respondent State had complied with the 
positive obligation, the Court must consider the particular circumstances of 
the case, regard being had, among other elements, to the domestic legality 
of the authorities' acts or omissions (see López Ostra v. Spain, judgment of 
9 December 1994, Series A no. 303-C, pp. 46-47, §§ 16-22, and Guerra and 
Others v. Italy, judgment of 19 February 1998, Reports 1998-I, p. 219, 
§§ 25-27), the domestic decision-making process, including the appropriate 
investigations and studies, and the complexity of the issue, especially where 
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conflicting Convention interests are involved (see Hatton and others, cited 
above, § 128, and Fadeyeva, cited above, §§ 96-98).

137.  In the sphere of emergency relief, where the State is directly 
involved in the protection of human lives through the mitigation of natural 
hazards, these considerations should apply in so far as the circumstances of 
a particular case point to the imminence of a natural hazard that had been 
clearly identifiable, and especially where it concerned a recurring calamity 
affecting a distinct area developed for human habitation or use (see, mutatis 
mutandis, Murillo Saldias and others, cited above). The scope of the 
positive obligations imputable to the State in the particular circumstances 
would depend on the origin of the threat and the extent to which one or the 
other risk is susceptible to mitigation.

(b)  Principles relating to the judicial response required in the event of alleged 
infringements of the right to life: the procedural aspect of Article 2 of the 
Convention

138.  The obligations deriving from Article 2 do not end there. Where 
lives have been lost in circumstances potentially engaging the responsibility 
of the State, that provision entails a duty for the State to ensure, by all 
means at its disposal, an adequate response – judicial or otherwise – so that 
the legislative and administrative framework set up to protect the right to 
life is properly implemented and any breaches of that right are repressed and 
punished (see, mutatis mutandis, Osman, cited above, p. 3159, § 115, and 
Paul and Audrey Edwards, cited above, § 54).

139.  In this connection, the Court has held that if the infringement of the 
right to life or to physical integrity is not caused intentionally, the positive 
obligation to set up an “effective judicial system” does not necessarily 
require criminal proceedings to be brought in every case and may be 
satisfied if civil, administrative or even disciplinary remedies were available 
to the victims (see, for example, Vo v. France [GC], no. 53924/00, § 90, 
ECHR 2004-VIII; Calvelli and Ciglio v. Italy [GC], no. 32967/96, § 51, 
ECHR 2002-I; and Mastromatteo v. Italy [GC], no. 37703/97, §§ 90 and 94-
95, ECHR 2002-VIII).

140.  However, in the particular context of dangerous activities, the 
Court considered that an official criminal investigation is indispensible 
given that public authorities are often the only entities to have sufficient 
relevant knowledge to identify and establish the complex phenomena that 
might have caused an incident. It held that where the authorities in question, 
fully realising the likely consequences and disregarding the powers vested 
in them, failed to take measures that were necessary and sufficient to avert 
the risks inherent in a dangerous activity, the fact that those responsible for 
endangering life have not been charged with a criminal offence or 
prosecuted may amount to a violation of Article 2, irrespective of any other 
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types of remedy which individuals may exercise on their own initiative (see 
Öneryıldız, cited above, § 93).

141.  The approach taken by the Court in a case brought by victims of a 
natural disaster, namely campers caught in a flood at an official camping 
site, was consistent with that in the area of dangerous activities. The Court 
found that successful proceedings for damages before an administrative 
tribunal, preceded by comprehensive criminal proceedings, were an 
effective remedy for the purposes of Article 35 § 1 of the Convention (see 
Murillo Saldias and others, cited above).

142.  Accordingly, the principles developed in relation to judicial 
response following incidents resulting from dangerous activities lend 
themselves to application also in the area of disaster relief. Where lives are 
lost as a result of events engaging the State's responsibility for positive 
preventive action, the judicial system required by Article 2 must make 
provision for an independent and impartial official investigation procedure 
that satisfies certain minimum standards as to effectiveness and is capable 
of ensuring that criminal penalties are applied to the extent that this is 
justified by the findings of the investigation (see, mutatis mutandis, Hugh 
Jordan v. the United Kingdom, no. 24746/94, §§ 105-09, 4 May 2001, and 
Paul and Audrey Edwards, cited above, §§ 69-73). In such cases, the 
competent authorities must act with exemplary diligence and promptness 
and must of their own motion initiate investigations capable of, firstly, 
ascertaining the circumstances in which the incident took place and any 
shortcomings in the operation of the regulatory system and, secondly, 
identifying the State officials or authorities involved in whatever capacity in 
the chain of events in issue (see Öneryıldız, cited above, § 94).

143.  Moreover, the requirements of Article 2 go beyond the stage of the 
official investigation, where this has led to the institution of proceedings in 
the national courts: the proceedings as a whole, including the trial stage, 
must satisfy the requirements of the positive obligation to protect lives 
through the law (see Öneryıldız, cited above, § 95).

144.  It should in no way be inferred from the foregoing that Article 2 
may entail the right for an applicant to have third parties prosecuted or 
sentenced for a criminal offence (see, mutatis mutandis, Perez v. France 
[GC], no. 47287/99, § 70, ECHR 2004-I) or an absolute obligation for all 
prosecutions to result in conviction, or indeed in a particular sentence (see, 
mutatis mutandis, Tanlı v. Turkey, no. 26129/95, § 111, ECHR 2001-III). In 
the particular context of disaster relief the Court found that the adequacy of 
the domestic judicial response was not undermined by the fact that no 
official was found criminally liable (see Murillo Saldias and others, cited 
above).

145.  The Court's task therefore consists in reviewing whether and to 
what extent the courts, in reaching their conclusion, may be deemed to have 
submitted the case to the careful scrutiny required by Article 2 of the 
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Convention, so that the deterrent effect of the judicial system in place and 
the significance of the role it is required to play in preventing violations of 
the right to life are not undermined (see Öneryıldız, cited above, § 93).

2.  Application of the general principles in the present case
146.  The Court will begin by noting that although only one of the 

present applications, brought by Ms Budayeva, concerns the death of a 
family member, the circumstances of the case in respect of the other 
applicants leave no doubt as to the existence of a threat to their physical 
integrity (see, mutatis mutandis, Makaratzis v. Greece [GC], no. 50385/99, 
§§ 52-55, ECHR 2004-XI). This brings their complaints within the ambit of 
Article 2 of the Convention. Moreover, the applicability of Article 2 has not 
been contested by the Government. Turning to the applicants' specific 
complaints, the Court observes that they accused the authorities of having 
allowed three major shortcomings in the functioning of the system for 
protection against natural hazards in Tyrnauz, which led to casualties and 
losses in July 2000. Firstly, they alleged a negligent failure to maintain 
mud-protection engineering facilities, notably to restore the mud-retention 
dam damaged in 1999 and to clear the mud-retention collector blocked by 
the leftover debris. Secondly, they complained about the lack of a public 
warning about the approaching disaster that would help to avoid casualties, 
injuries and mass panic. Finally, they complained that these events, despite 
their scale and devastating consequences, did not give rise to an enquiry that 
would assess the effectiveness of the authorities' conduct before and during 
the mudslide, in particular whether everything possible had been done to 
mitigate the damage. The Court will consider each of these aspects in the 
light of the general principles set out above.

(a)  Alleged failure to maintain defence and warning infrastructure: 
substantive aspect of Article 2

147.  The Court, first, observes that the town of Tyrnauz is situated in an 
area prone to mudslides. The regular occurrence of this calamity in the 
summer season and the prior existence of defence schemes designed to 
protect the area indicate that the authorities and the population reasonably 
assumed that a mudslide was likely in the summer of 2000. This is in fact 
not in dispute between the parties. What they disagree on is the authorities' 
prior knowledge that the mudslide in 2000 was likely to cause devastation 
on a larger scale than usual.

148.  The Court notes that in the year immediately preceding the 
mudslide of August 2000 the authorities of the KBR received a number of 
warnings that should have made them aware of the increasing risks. The 
first warning, issued in 30 August 1999 by the competent surveillance 
agency, the Mountain Institute, informed the Minister for Disaster Relief of 
the KBR about the need to repair the mud-protection dam, damaged by a 
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strong mudslide, and calling for the setting-up of an early warning system 
that would allow the timely evacuation of civilians in the event of a 
mudslide. The second warning from the same agency was sent on 
17 January 2000 to the Prime Minister of the KBR. It stated that even if 
restoration of the dam was not feasible, it was indispensible to set up 
observation posts to ensure the functioning of the warning system in the 
summer of 2000. The next warning was sent by the Head of the Elbrus 
District Administration to the Prime Minister of the KBR on 7 March 2000. 
This warning restated the previous ones and, moreover, referred to possible 
record losses and casualties in the event of a failure to take the indicated 
measures. Finally, on 7 July 2000 the Mountain Institute sent another 
warning to the Minister for Disaster Relief of the KBR calling for urgent 
installation of the observation posts.

149.  It follows that the authorities of the KBR at various levels were 
aware that any mudslide, regardless of its scale, was capable of causing 
devastating consequences in Tyrnauz because of the state of disrepair in 
which the defence infrastructure had been left after the previous mudslide. It 
is also clear that there was no ambiguity about the scope or the timing of the 
work that needed to be performed. However, the Government gave no 
reasons why no such steps were taken. On the basis of the documents 
submitted by the applicant, it appears that after the 1999 mudslide there was 
no allocation of funds for these purposes (see paragraph 38 above). It 
follows from the Government's observations that such funds were only 
made available after the 2000 disaster. In the absence of any explanation on 
the part of the Government the Court cannot but conclude that the demands 
for the restoration of the defence infrastructure after the 1999 mudslide were 
not given proper consideration by the decision-making and budgetary 
bodies prior to the hazardous season of 2000.

150.  Moreover, it does not appear that at the material time the authorities 
were implementing any alternative land-planning policies in the area that 
would dispense with the concept of the mud-defence facilities or suspend 
their maintenance.

151.  Consequently, the Court sees no justification for the authorities' 
failure to prepare the defence infrastructure for the forthcoming hazardous 
season in 2000.

152.  In such circumstances the authorities could reasonably be expected 
to acknowledge the increased risk of accidents in the event of a mudslide 
that year and to show all possible diligence in informing the civilians and 
making advance arrangements for the emergency evacuation. In any event, 
informing the public about inherent risks was one of the essential practical 
measures needed to ensure effective protection of the citizens concerned.

153.  The applicants consistently maintained that they had not received 
any warning until the mudslide actually arrived in the town. It also follows 
from the Government's submissions that the alarm was raised during the 
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first wave of the mudslide on 18 July 2000, but not before. According to the 
Government, the evacuation order continued on the following day, 19 July 
2000, when the most severe destruction occurred. This is contested by the 
applicants, who claimed that there had been no sign of any evacuation order 
when they were returning to their flats. They submitted witness statements 
confirming that people who returned to their homes on 19 July 2000 saw no 
warning against doing so. Given that the Government did not specify how 
the order, if it was issued, was publicised or otherwise enforced, the Court 
may only assume that the population was not made sufficiently aware of it, 
as the applicants allege.

154.  The Court further notes that, in order to be able to inform the 
neighbourhood of the mudslide hazard, the authorities would need to set up 
temporary observation posts in the mountains. However, the persistent 
requests of the specialised surveillance agency indicating that such posts 
were indispensible for ensuring the residents' safety were simply ignored. 
By the beginning of the mudslide season the authorities thus found 
themselves short of means to estimate the time, force or probable duration 
of the mudslide. Accordingly, they were unable to give advance warning to 
the residents or to efficiently implement the evacuation order.

155.  Since the Government have not put forward any explanation for the 
failure to set up temporary observation posts, the Court concludes that the 
authorities' omission in ensuring the functioning of the early warning 
system was not justified in the circumstances.

156.  Finally, having regard to the authorities' wide margin of 
appreciation in matters where the State is required to take positive action, 
the Court must look beyond the measures specifically referred to by the 
applicants and consider whether the Government envisaged other solutions 
to ensure the safety of the local population. On order to do so the Court has 
requested the Government to provide information on the regulatory 
framework, land-planning policies and specific safety measures 
implemented at the material time in Tyrnauz for deterring natural hazards. 
The information submitted in response related exclusively to the creation of 
the mud-retention dam and the mud-retention collector, facilities that, as the 
Court has established above, were not adequately maintained. Accordingly, 
in exercising their discretion as to the choice of measures required to 
comply with their positive obligations, the authorities ended up by taking no 
measures at all up to the day of the disaster.

157.  It is noteworthy that, as the Government pointed out in their 
observations, in 2001 budgetary allocations were made for the 
reconstruction of the defence infrastructure. This yields further support to 
the applicants' argument that implementing safety measures could have, and 
should have, taken place earlier, but only the catastrophic consequences of 
the 2000 mudslide put pressure on the authorities to do so.
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158.  In the light of the above findings the Court concludes that there was 
no justification for the authorities' omissions in implementation of the land-
planning and emergency relief policies in the hazardous area of Tyrnauz 
regarding the foreseeable exposure of residents, including all applicants, to 
mortal risk. Moreover, it finds that there was a causal link between the 
serious administrative flaws that impeded their implementation and the 
death of Vladimir Budayev and the injuries sustained by the first and the 
second applicants and the members of their family.

159.  The authorities have thus failed to discharge the positive obligation 
to establish a legislative and administrative framework designed to provide 
effective deterrence against threats to the right to life as required by 
Article 2 of the Convention.

160.  Accordingly, there has been a violation of Article 2 of the 
Convention in its substantive aspect.

(b)  Judicial response required in the event of alleged infringements of right to 
life: procedural aspect of Article 2

161.  The mudslide of 18-25 July 2000 killed eight people, including the 
first applicant's husband, Vladimir Budayev, and threatened the lives of an 
uncertain number of other residents of Tyrnauz.

162.  Within a week of the incident the prosecutor's office decided to 
dispense with a criminal investigation into the circumstances of Vladimir 
Budayev's death. However, in conducting the inquest the prosecutor's office 
confined itself to establishing the immediate cause of his death, which was 
found to be the collapse of the building, and did not enter into the questions 
of safety compliance or the possible engagement of the authorities' 
responsibility. Moreover, it does not appear that those questions were the 
subject of any enquiry, whether criminal, administrative or technical. In 
particular, no action has been taken to verify the numerous allegations made 
in the media and in the victims' complaints concerning the inadequate 
maintenance of the mud-defence infrastructure or the authorities' failure to 
set up the warning system.

163.  In so far as the question of State liability has been raised in certain 
individual civil actions, the Court notes that in order to be successful in 
these proceedings the plaintiffs would have to demonstrate to what extent 
the damage attributable to the State's alleged negligence exceeded what was 
inevitable in the circumstances of a natural disaster. Indeed, the applicants' 
claims for damages were dismissed precisely for the failure to do so (see 
paragraphs 49-50, 60, 67, 76 and 85 above). However, this question could 
only be answered, if at all, by a complex expert investigation involving the 
assessment of technical and administrative aspects, as well as by obtaining 
factual information available to the authorities alone. The claimants were 
thus required to discharge a burden of proof in respect of facts that were 
beyond the reach of private individuals. Accordingly, without the benefit of 
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an independent criminal enquiry or expert assessment the victims would 
inevitably fall short of means to establish civil liability on the part of the 
State.

164.  Moreover, the domestic courts deciding on the applicants' claims 
did not make full use of the powers they possessed in order to establish the 
circumstances of the accident. In particular, they dispensed with calling any 
witnesses, whether officials or ordinary citizens, or seeking an expert 
opinion which would have enabled them to establish or to disprove the 
authorities' responsibility, despite the plaintiffs' requests. The courts' 
reluctance to exercise their powers to establish the facts does not appear 
justified in view of the evidence already produced by the applicants, 
including the official reports suggesting that their concerns were also shared 
by certain officials. Accordingly, these proceedings were not capable of 
providing the judicial response required by the deaths caused by the 
mudslide in Tyrnauz.

165.  Having found that the question of State responsibility for the 
accident in Tyrnauz has never as such been investigated or examined by any 
judicial or administrative authority, the Court concludes that there has also 
been a violation of Article 2 of the Convention in its procedural aspect.

III.  ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1 TO 
THE CONVENTION

166.  The applicants complained that the authorities' failure to maintain 
the mud-defence infrastructure, to monitor the hazardous area, to provide an 
emergency warning or to take other reasonable measures to mitigate the risk 
and the effects of the natural disaster also constituted a violation of their 
right to protection of property. They complained, in particular, that they had 
not received adequate compensation in respect of their losses. They relied 
on Article 1 of Protocol No. 1 to the Convention, which provides:

“Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public interest 
and subject to the conditions provided for by law and by the general principles of 
international law.

The preceding provisions shall not, however, in any way impair the right of a State 
to enforce such laws as it deems necessary to control the use of property in 
accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties.”
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A.  The parties' submissions

1.  The Government
167.  On the question of compliance with the State's positive obligations 

under Article 1 of Protocol No. 1 to the Convention, the Government made 
no submissions other than those submitted under Article 2 of the 
Convention.

168.  As regards compensation, they claimed that all the applicants had 
benefitted from disaster-relief benefits in the form of replacement 
accommodation and lump-sum compensations. They considered these 
benefits sufficient to cover the damage sustained by the applicants.

2.  The applicants
169.  Referring to the omissions in ensuring the functioning of the mud-

defence and warning infrastructures, the applicants submitted that the 
authorities' failure to take even the most basic steps to mitigate the risks and 
effects of the mudslide also led to the destruction of their flats and 
possessions.

170.  They contested the Government's argument as to the adequacy of 
the compensation granted to them. In particular, they pointed out that the 
above benefits were offered to them as victims of natural disaster on 
humanitarian grounds, irrespective of the property they had lost. 
Compensation of the full amount of damage was refused by the domestic 
courts, since they concluded that the responsibility for the damage was not 
attributable to the authorities.

B.  The Court's assessment

171.  The Court notes, first, that the applicants were the lawful owners 
and occupants of the flats destroyed by the mudslide, and of all of the 
destroyed belongings comprising their households. In fact, the existence of 
“possessions” within the meaning of Article 1 of Protocol No. 1 to the 
Convention, or the list of objects that have been destroyed, are not in 
dispute between the parties. The Court will therefore proceed to examine to 
what extent the authorities were under an obligation to take measures for the 
protection of these possessions and whether this obligation has been 
complied with in the present case.

172.  The Court reiterates that allegations of a failure on the part of the 
State to take positive action in order to protect private property should be 
examined in the light of the general rule in the first sentence of the first 
paragraph of Article 1 of Protocol No. 1 to the Convention, which lays 
down the right to the peaceful enjoyment of possessions (see Beyeler v. Italy 
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[GC], no. 33202/96, § 98, ECHR 2000-I, and Öneryıldız, cited above, 
§ 133). It also reiterates that genuine, effective exercise of the right 
protected by Article 1 of Protocol No. 1 to the Convention does not depend 
merely on the State's duty not to interfere, but may require positive 
measures of protection, particularly where there is a direct link between the 
measures an applicant may legitimately expect from the authorities and his 
effective enjoyment of his possessions (see Bielectric S.r.l. v. Italy (dec.), 
no. 36811/97, 4 May 2000, and Öneryıldız, cited above, § 134).

173.  In the context of the State's positive obligation in the sphere of 
dangerous activities, the Court has found that the causal link established 
between the gross negligence attributable to the State and the loss of human 
lives also applied to the engulfment of the applicant's house (see Öneryıldız, 
cited above, § 135). It considered that in a situation where lives and 
property were lost as a result of events occurring under the responsibility of 
the public authorities, the scope of measures required for the protection of 
dwellings was indistinguishable from the scope of those to be taken in order 
to protect the lives of the residents. Treatment of waste, a matter relating to 
industrial development and urban planning, is regulated and controlled by 
the State, which brings accidents in this sphere within its responsibility. 
Accordingly, the Court concluded that the authorities were required to do 
everything within their power to protect private proprietary interests (ibid.).

174.  In the present case, however, the Court considers that natural 
disasters, which are as such beyond human control, do not call for the same 
extent of State involvement. Accordingly, its positive obligations as regards 
the protection of property from weather hazards do not necessarily extend as 
far as in the sphere of dangerous activities of a man-made nature.

175.  For this reason the Court considers that for the purposes of the 
present case a distinction must be drawn between the positive obligations 
under Article 2 of the Convention and those under Article 1 of Protocol 
No. 1 to the Convention. While the fundamental importance of the right to 
life requires that the scope of the positive obligations under Article 2 
includes a duty to do everything within the authorities' power in the sphere 
of disaster relief for the protection of that right, the obligation to protect the 
right to the peaceful enjoyment of possessions, which is not absolute, cannot 
extend further than what is reasonable in the circumstances. Accordingly, 
the authorities enjoy a wider margin of appreciation in deciding what 
measures to take in order to protect individuals' possessions from weather 
hazards than in deciding on the measures needed to protect lives.

176.  In the present case the Court found that the measures invoked by 
the applicants, that is, the maintenance of the mud-defence infrastructure 
and the setting up of the early warning system, were vital for the protection 
of the lives and well-being of the civilians. However, it cannot be said that 
the causal link between the State's failure to take these measures and the 
extent of the material damage is similarly well-established.
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177.  The Court notes, and it is not in dispute between the parties, that 
the mudslide of 2000 was exceptionally strong, and the extent to which the 
proper maintenance of the defence infrastructure could have mitigated its 
destructive effects remains unclear. There is also no evidence that a 
functioning warning system could have prevented damage to the apartment 
blocks or the applicants' other possessions.

178.  As regards the alleged lack of an independent enquiry and judicial 
response, the Court considers that this procedural duty does not have the 
same significance with regard to destroyed property as in the event of loss 
of life. Moreover, the extent of the material damage attributable to State 
negligence might not be susceptible to accurate evaluation in circumstances 
of outstanding complexity, as in the present case. In fact, providing redress 
by means of tort action may not always be the most appropriate response to 
a large-scale calamity. Considerations of urgency and efficiency may lead 
the authorities to give priority to other general and individual measures, 
such as providing emergency assistance and allotting benefits to all victims 
irrespective of the actual losses.

179.  In the present case, the domestic courts found that the applicants 
were all granted free substitute housing and a lump-sum emergency 
allowance and that the authorities carried out emergency repairs of public 
facilities to restore the living conditions in residential quarters.

180.  In so far as the applicants argued that these benefits did not fully 
cover their pecuniary losses, the Court observes that the terms of 
compensation have previously been found an essential element in cases 
concerning the taking of property under the second sentence of the first 
paragraph of Article 1 of Protocol No. 1. The Court found that while the 
absence of compensation would usually be incompatible with this provision, 
it does not guarantee a right to full compensation in all circumstances, since 
legitimate objectives of “public interest” may call for less than 
reimbursement of the full market value (see Papachelas v. Greece [GC], 
no. 31423/96, § 48, ECHR 1999-II).

181.  Moreover, payment of full compensation cannot be regarded as a 
prerequisite for compliance with the first rule set out in the first sentence of 
the first paragraph. In order to be compatible with the general rule an 
interference with the right to the peaceful enjoyment of possessions must 
strike a “fair balance” between the demands of the general interest of the 
community and the requirements of the protection of the individual's 
fundamental rights (see Beyeler, cited above, § 107). Compensation terms 
under the relevant legislation are material to the assessment of whether the 
contested measure respects the requisite fair balance, and notably, whether it 
does not impose a disproportionate burden on the applicant (see Former 
King of Greece and Others v. Greece, [GC], no. 25701/94, § 89, ECHR 
2000-XII).
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182.  The Court considers that the positive obligation on the State to 
protect private property from natural disasters cannot be construed as 
binding the State to compensate the full market value of destroyed property. 
In the present case, the damage in its entirety could not be unequivocally 
attributed to State negligence, and the alleged negligence was no more than 
an aggravating factor contributing to the damage caused by natural forces. 
In such circumstances the terms of compensation must be assessed in the 
light of all the other measures implemented by the authorities, account being 
taken of the complexity of the situation, the number of affected owners, and 
the economic, social and humanitarian issues inherent in the provision of 
disaster relief.

183.  The Court observes that the disaster relief payable to the mudslide 
victims under the directive of 12 August 2000 entitled the applicants to free 
housing and an allowance of RUB 13,200 (then an equivalent of about 
530 euros). The victims had equal, direct and automatic access to these 
benefits, which did not involve a contentious procedure or a need to prove 
the actual losses. As regards the first, the fourth, the fifth and the sixth 
applicants, the size of the free housing they received was equivalent to their 
perished flats. As regards the second applicant, she opted to receive free 
housing vouchers issued on the basis of the number of family members. She 
applied as a single-person family and received a voucher for 33 sq. m, as 
opposed to the 54 sq. m that she could have received had she applied as a 
family of three. She did not elaborate on the reasons for doing so. As 
regards the third applicant, she initially received monetary compensation 
that took account of the size of the perished flats. However, she later 
exchanged this for a housing voucher, with which she bought housing in the 
Moscow region which she resold shortly afterwards. Since she did not 
disclose the details of this transaction, the Court cannot assess her resulting 
losses or benefits.

184.  On the basis of the foregoing, the Court concludes that the housing 
compensation provided to the applicants was not manifestly out of 
proportion to their lost accommodation. Given the importance of this asset, 
the large number of affected persons and the scale of emergency relief to be 
handled by the authorities in such circumstances, the cap of RUB 13,200 on 
compensation for household belongings appears justified. In sum, the Court 
considers that the conditions under which victims were granted 
compensation for possessions lost in the mudslide did not impose a 
disproportionate burden on the applicants.

185.  It follows that there has been no violation of Article 1 of Protocol 
No. 1 to the Convention.
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IV.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

186.  The applicants complained that they had no effective remedy in 
respect of their above complaints, as required by Article 13 of the 
Convention, which provides:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.”

A.  The parties' submissions

187.  The Government considered that the applicants have been provided 
adequate domestic redress through the system of disaster relief. Each 
applicant has thus benefitted from free substitute housing and a lump-sum 
allowance. Moreover, the applicants had availed themselves of civil 
proceedings in which they claimed damages against the State.

188.  The applicants contested the Government's submissions arguing 
that there had been no means of establishing the State's responsibility for the 
deaths and other adverse consequences of the mudslide. Moreover, without 
the benefit of an official investigation into these events their civil claims 
were devoid of any chances of success, and therefore they were unable to 
obtain adequate compensation in respect of the pecuniary and non-
pecuniary damage sustained by them.

B.  The Court's assessment

1.  Principles applicable in the instant case
189.  The Court reiterates that Article 13 of the Convention requires 

domestic legal systems to make available an effective remedy empowering 
the competent national authority to address the substance of an “arguable” 
complaint under the Convention (see Z and Others v. the United Kingdom 
[GC], no. 29392/95, § 108, ECHR 2001-V). Its object is to provide a means 
whereby individuals can obtain appropriate relief at national level for 
violations of their Convention rights before having to set in motion the 
international machinery of complaint before the Court (see Kudła v. Poland 
[GC], no. 31210/96, § 152, ECHR 2000-XI).

190.  However, the protection afforded by Article 13 does not go so far 
as to require any particular form of remedy, Contracting States being 
afforded a margin of discretion in conforming to their obligations under this 
provision (see, for example, Kaya v. Turkey, judgment of 19 February 1998, 
Reports 1998-I, pp. 329-30, § 106).
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191.  The nature of the right at stake has implications for the type of 
remedy the State is required to provide under Article 13. Where violations 
of the rights enshrined in Article 2 are alleged, compensation for pecuniary 
and non-pecuniary damage should in principle be possible as part of the 
range of redress available (see Paul and Audrey Edwards, cited above, § 97; 
Z and Others v. the United Kingdom, cited above, § 109; and T.P. and K.M. 
v. the United Kingdom [GC], no. 28945/95, § 107, ECHR 2001-V). On the 
other hand, neither Article 13 nor any other provision of the Convention 
guarantees an applicant a right to secure the prosecution and conviction of a 
third party or a right to “private revenge” (see Perez, cited above, § 70). 
What is important is the impact the State's failure to comply with its 
procedural obligation under Article 2 had on the deceased's family's access 
to other available and effective remedies for establishing liability on the part 
of State officials or bodies for acts or omissions entailing the breach of their 
rights under Article 2 and, as appropriate, obtaining compensation (see 
Öneryıldız, cited above, § 148).

192.  In relation to fatal accidents arising out of dangerous activities 
which fall within the responsibility of the State, Article 2 requires the 
authorities to carry out of their own motion an investigation, satisfying 
certain minimum conditions, into the cause of the loss of life. Without such 
an investigation, the individual concerned may not be in a position to use 
any remedy available to him for obtaining relief, given that the knowledge 
necessary to elucidate facts such as those in issue in the instant case is often 
in the sole hands of State officials or authorities. Accordingly, the Court's 
task under Article 13 is to determine whether the applicant's exercise of an 
effective remedy was frustrated on account of the manner in which the 
authorities discharged their procedural obligation under Article 2 (see 
Öneryıldız, cited above, §§ 90, 93-94 and 149).

193.  These principles must equally apply in the context of the State's 
alleged failure to exercise their responsibilities in the area of disaster relief.

2.  Application of these principles in the instant case

(a)  As regards the complaint under Article 2 of the Convention

194.  The Court refers to its finding above that the circumstances in 
which lives were lost in the mudslide of 2000, or the question of the 
authorities' responsibility, have not been a subject of any enquiry, whether 
criminal, administrative or technical (see paragraph 162 above). It has also 
been established that the failure to conduct such an enquiry undermined the 
applicants' prospects of success in the civil proceedings (see 
paragraphs 163-64 above).

195.  The Court observes that the above failures gave rise to a violation 
of Article 2, given the lack of an adequate judicial response as required in 
the event of alleged infringements of the right to life. Making its assessment 
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in the context of the procedural aspect of the right to life, the Court has 
addressed not only the absence of a criminal investigation following 
accidental deaths, but also the lack of further means available to the 
applicants by which they could secure redress for the authorities' alleged 
failure to discharge their positive obligations. Accordingly, the Court 
considers that it is not necessary to examine this complaint also under 
Article 13 of the Convention as regards the complaint under Article 2.

(b)  As regards the complaint under Article 1 of Protocol No. 1 to the 
Convention

196.  The Court refers to its finding above that there has been no 
violation of Article 1 of Protocol No. 1 to the Convention. It considers, 
however, that the applicants' claim for compensation was nonetheless 
“arguable” for the purposes of Article 13 (see Boyle and Rice v. the United 
Kingdom, judgment of 27 April 1988, Series A no. 131, § 52). Accordingly, 
they should have had effective and practical remedies in order to have their 
claims decided and, if appropriate, to obtain redress for their losses.

197.  The Court notes that the applicants were able to lodge a claim for 
damages and have it examined by competent courts. The reason why no 
award was made in these proceedings was that the applicants had already 
received free substitute housing and monetary allowance, and no grounds 
were found to establish tort liability of the State in respect of the difference 
between that compensation and the actual losses. Moreover, the Court has 
held above that it would not be appropriate to impose an absolute obligation 
on the State to evaluate material damage and to assume tort liability in the 
circumstances where it implemented measures through the general scheme 
of emergency relief (see paragraph 178 above). In view of these factors 
taken into account by the domestic courts, their refusal to award the 
applicants damages in the part not covered by the disaster victims' benefits 
they received cannot be considered unreasonable or arbitrary. The Court 
sees no other grounds to conclude that the civil proceedings did not 
constitute an effective remedy for the applicants' complaints in respect of 
Article 1 of Protocol No. 1 to the Convention.

198.  It follows that there has been no violation of Article 13 as regards 
Article 1 of Protocol No. 1 to the Convention.

IV.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 
AND OF ARTICLE 13 OF THE CONVENTION IN CONJUNCTION 
WITH ARTICLE 8 OF THE CONVENTION

199.  The applicants lastly complained that the circumstances of the case 
had also infringed their right to respect for private and family life and their 
home as enshrined in Article 8 of the Convention, as well as their right to 
effective remedy in respect of this complaint. Article 8 provides:
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“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence.

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

200.  The parties' submissions under this head were essentially the same 
as those submitted under Articles 2 and 13 of the Convention.

201.  The Court notes that the complaint under Article 8 of the 
Convention concerns the same facts as those examined under Article 2, 
Article 1 of Protocol No. 1 and of Article 13 in conjunction with these 
Articles. Having regard to its findings under those provisions, the Court 
considers that it is unnecessary to examine those complaints separately.

VI.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

202.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.”

A.  Damage

203.  The applicants submitted the following claims as regards pecuniary 
and non-pecuniary damage:

(a)  the first applicant claimed 262,000 euros (EUR) in respect of 
pecuniary and non-pecuniary damage, which, according to her, comprised 
8,000,000 roubles (RUB) on account of moral harm and RUB 1,200,000 on 
account of material losses;

(b)  the second applicant claimed EUR 137,000 in respect of pecuniary 
and non-pecuniary damage, which, according to her, comprised 
RUB 3,000,000 on account of moral harm and RUB 1,800,000 on account 
of material losses;

(c)  the third applicant claimed EUR 1,099,861 in respect of pecuniary 
and non-pecuniary damage, which, according to her, comprised 
RUB 730,662 in pecuniary damage and RUB 38,495,140 in non-pecuniary 
damage;

(d)  the fourth applicant claimed 100,000 United States dollars (USD) in 
respect of pecuniary and non-pecuniary damage;

(e)  the fifth and the sixth applicants claimed together USD 20,000 and 
RUB 500,000 in respect of pecuniary and non-pecuniary damage.

377



42 BUDAYEVA AND OTHERS v. RUSSIA JUDGMENT

204.  The Government contested these claims as excessive and 
unsubstantiated.

205.  The Court observes that it has found violations of the substantive 
and procedural limbs of Article 2 of the Convention. The Court accepts that 
the applicants have suffered non-pecuniary damage and awards them the 
following amounts:

(a)  EUR 30,000 to the first applicant;
(b)  EUR 15,000 to the second applicant;
(c)  EUR 10,000 to each of the third, fourth, fifth and sixth applicants,
plus any tax that may be chargeable on these amounts.

B.  Costs and expenses

206.  The applicants did not make any claims as regards the costs and 
expenses, accordingly no award is made under this head.

C.  Default interest

207.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1.  Dismisses the Government's preliminary objection;

2.  Holds that there has been a violation of Article 2 of the Convention in its 
substantive aspect on account of the State's failure to discharge its 
positive obligation to protect the right to life;

3.  Holds that there has been a violation of Article 2 of the Convention in its 
procedural aspect, on account of the lack of an adequate judicial 
response as required in the event of alleged infringements of the right to 
life;

4.  Holds that there has been no violation of Article 1 of Protocol No. 1 to 
the Convention;

5.  Holds that no separate issue arises under Article 13 of the Convention in 
conjunction with Article 2 of the Convention;
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6.  Holds that there has been no violation of Article 13 of the Convention in 
conjunction with Article 1 of Protocol No. 1 to the Convention;

7.  Holds that no separate issue arises under Article 8 of the Convention and 
under Article 13 of the Convention in conjunction with Article 8 of the 
Convention;

8.  Holds
(a)  that the respondent State is to pay the applicants, within three 
months from the date on which the judgment becomes final in 
accordance with Article 44 § 2 of the Convention, the following 
amounts, to be converted into Russian roubles at the rate applicable at 
the date of settlement, in respect of non-pecuniary damage, plus any tax 
that may be chargeable on these amounts:

(i)  EUR 30,000 (thirty thousand euros) to the first applicant;
(ii)  EUR 15,000 (fifteen thousand euros) to the second applicant;
(iii)  EUR 10,000 (ten thousand euros) to each of the third, the 
fourth, the fifth and the sixth applicants;

(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points;

9.  Dismisses the remainder of the applicants' claims for just satisfaction.

Done in English, and notified in writing on 20 March 2008, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court.

Søren Nielsen Christos Rozakis
Registrar President
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FIFTH SECTION

DECISION

AS TO THE ADMISSIBILITY OF

Application no. 18215/06
by GREENPEACE E.V. and others

against Germany

The European Court of Human Rights (Fifth Section), sitting on 
12 May 2009 as a Chamber composed of:

Peer Lorenzen, President,
Rait Maruste,
Karel Jungwiert,
Renate Jaeger,
Mark Villiger,
Mirjana Lazarova Trajkovska,
Zdravka Kalaydjieva, judges,

and Claudia Westerdiek, Section Registrar,
Having regard to the above application lodged on 5 May 2006,
Having deliberated, decides as follows:

THE FACTS

The application was lodged by the association Greenpeace e.V., 
represented by Ms Behrens, and four other applicants. The applicants 
Ms Löhden, Ms Franzenburg, Mr Teske, and Mr Smid are German nationals 
who were born in 1961, 1969, 1966 and 1958 respectively and live in 
Hamburg. They were represented before the Court by Mr M. Günther, 
Mr H.-G. Heidel, Dr U. Wollenteit and Mr M. Hack, all lawyers practising 
in Hamburg.
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2 GREENPEACE E.V. AND OTHERS v. GERMANY DECISION

The facts of the case, as submitted by the applicants, may be summarised 
as follows.

The applicant association has its business office, and the other four 
applicants live or lived, close to busy roads and intersections in Hamburg.

On 20 August 2001 the applicants requested the German Federal Bureau 
of Motor Vehicles and Drivers (Kraftfahrtbundesamt) to take specific 
measures designed to curb respirable car dust emissions of diesel vehicles. 
The applicants requested the Federal Bureau of Motor Vehicles and Drivers 
to:

1. threaten the car manufacturers with withdrawal of the general 
operating licence (Allgemeine Betriebserlaubnis) for certain diesel 
vehicles unless they recalled the cars in question and equipped 
them with particulate filters within a reasonable time-limit;

2. revoke the general operating licence after the time-limit for the 
retrofitting had expired; and

3. refuse to issue the general operating licence for diesel vehicles if 
the cars exceeded a certain critical limit of particles.

On 3 September 2001 the Federal Bureau of Motor Vehicles and Drivers 
rejected the request. It held that the general operating licenses were issued 
in accordance with German and European legislation. On 8 November 2001 
the Federal Bureau of Motor Vehicles and Drivers dismissed an 
administrative objection by the applicant, holding that there was no legal 
basis for an obligation to install particulate filters.

On 7 September 2001 the applicants lodged an action with the 
administrative courts.

On 1 April 2003 the Schleswig-Holstein Administrative Court dismissed 
the applicants’ action in its entirety. It held that the applicant association’s 
action was inadmissible since Greenpeace e.V. lacked the right to sue in the 
present case. The applicant association could not claim any right; 
in particular, it could not rely on a right to be protected from a health 
impairment. With respect to the other four applicants, the Administrative 
Court declared the action admissible, holding that they could rely on a 
positive obligation of the State emanating from their constitutional right to 
life and physical integrity. On the merits it found that the State authorities 
enjoyed a wide latitude and were only under an obligation to take measures 
of a kind that could not be said to be wholly inappropriate or insufficient for 
the protection of individuals’ rights. Referring to environmental reports 
submitted by the applicants, the court accepted that the particles were 
dangerous for the human organism but held that the German legislature was 
cognisant of the problem of respirable dust particles and, in accordance with 
European Union (EU) legislation, had taken measures to curb such 
emissions. It added that the authorities were constantly monitoring the 
situation and had already announced further plans to tighten emission limits. 
The State had a general interest in the limitation of car emissions being 
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harmonised at EU level. The Administrative Court accepted that particulate 
filters were a very effective measure to curb emissions, but noted that other 
possible means included, for example, tax incentives for low-emission cars 
or road-traffic related measures. It concluded that the wide latitude available 
to the State to comply with its positive obligation had in the present case not 
been narrowed down to such an extent that the State authorities were under 
an obligation to take the specific measures requested by the applicants.

On 19 December 2003 the Schleswig-Holstein Administrative Court of 
Appeal confirmed that Greenpeace e.V. lacked the right to sue. It rejected, 
in particular, the applicant association’s argument that the right to sue could 
be deduced from the fact that Greenpeace, as an employer, was responsible 
for the health of its employees. On the merits the Court of Appeal upheld 
the reasoning of the Administrative Court. It held that the State’s positive 
obligation did not compel State authorities to take the measures the 
applicants had requested; it was for the legislature and not the judiciary to 
decide on the appropriate ceiling on respirable dust emissions. The German 
legislature had met the requirements emanating from its positive obligation 
when implementing the critical values required under the European 
directives.

On 7 November 2005 the Federal Constitutional Court, without giving 
any reasons, refused to admit the constitutional complaint lodged by the 
applicants.

COMPLAINTS

1. The applicants complained about the German authorities’ refusal to 
take specific measures to curb respirable dust emissions of diesel vehicles. 
They relied on Article 8 of the Convention and, with the exception of 
Greenpeace e.V., also on Article 2 of the Convention, submitting that the 
measures taken by the authorities were insufficient and ignored the grave 
danger of these emissions to people’s health.

2. Invoking Article 6 of the Convention, the applicants complained that 
the Federal Constitutional Court had not given any reason for its decision 
not to admit the constitutional complaint.

THE LAW

1. The applicants complained about the German authorities’ refusal to 
take specific measures to curb respirable dust emissions of diesel vehicles. 
The Court considers that this complaint falls to be examined under Article 8 
of the Convention, which, in so far as relevant, reads as follows:
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“1.  Everyone has the right to respect for his private ... life...

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of ... public safety or the economic well-being of the country, ... for the 
protection of health ..., or for the protection of the rights and freedoms of others.”

The Court considers, at the outset, that it is not prima facie persuaded 
that the applicant Greenpeace e.V., in the specific circumstances of the case, 
can claim to be a victim of a violation of Article 8 of the Convention. 
The applicants allege in essence a violation of Article 8 on the grounds that 
the State authorities failed to protect their health sufficiently. An association 
is in principle not in a position to rely on health considerations to allege a 
violation of Article 8. The Court considers, however, that it need not decide 
this issue as the application is, in any event, inadmissible for the following 
reason.

The Court has previously held that there is no explicit right in the 
Convention to a clean and quiet environment, but where an individual is 
directly and seriously affected by noise or other pollution, an issue may 
arise under Article 8 of the Convention (see Hatton and others
v. the United Kingdom [GC], no. 36022/97, § 96, ECHR 2003-VIII with 
further references). Article 8 is applicable in case of severe environmental 
pollution, since such a problem might “affect individuals’ well-being and 
prevent them from enjoying their homes in such a way as to affect their 
private and family life adversely, without, however, seriously endangering 
their health” (see López Ostra v. Spain, 9 December 1994, § 51, Series A 
no. 303-C). In the light of the conclusions of the domestic courts and the 
expert reports provided by the applicants, the Court accepts that soot and 
respirable dust particles can have a serious detrimental effect on health, in 
particular in densely populated areas with heavy traffic. It also accepts, for 
the purposes of the present case and in line with the findings of the domestic 
courts, that the applicants (except for the applicant Greenpeace e.V.) were 
all sufficiently affected by soot and dust to be able to claim to be victims of 
the alleged violation. The Court concludes that Article 8 is applicable in the 
present case.

The Court reiterates that whether a case is analysed in terms of a positive 
duty on the State to take reasonable and appropriate measures to secure the 
applicants’ rights under paragraph 1 of Article 8 or in terms of an 
interference by a public authority to be justified in accordance with 
paragraph 2, the applicable principles are broadly similar. In both contexts 
regard must be had to the fair balance that has to be struck between the 
competing interests of the individual and of the community as a whole; and 
in both contexts the State enjoys a certain margin of appreciation in 
determining the steps to be taken to ensure compliance with the Convention. 
Furthermore, even in relation to the positive obligations flowing from the 
first paragraph of Article 8, in striking the required balance the aims 
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mentioned in the second paragraph may be of a certain relevance (see 
Hatton and Others [GC], cited above, § 98).

The Court also reiterates that the Convention has a fundamentally 
subsidiary role and the national authorities are in principle better placed 
than an international court to evaluate local needs and conditions 
(ibid., § 97). The complexity of issues regarding environmental protection 
renders the Court’s role primarily a subsidiary one and its power of review 
is necessarily limited (see Fadeyeva v. Russia, no. 55723/00, § 105, 
ECHR 2005-IV, where the Court noted that it remained open for it to 
conclude that there had been a “manifest error” of appreciation by the 
national authorities).

The Court notes that it is uncontested in the present case that the 
Contracting State has taken measures to curb diesel-vehicle emissions. 
The applicants indeed acknowledged that the German authorities had 
attended to the problem of soot particles and respirable dust emissions but, 
in their view, the measures taken were not effective enough, particularly for 
persons living close to busy streets or intersections. The applicants 
submitted that the most effective measure to reduce the number of 
lung-cancer related deaths would be the compulsory installation of 
particulate filters in diesel vehicles.

The choice of means as to how to deal with environmental issues is a 
matter falling within the Contracting State’s margin of appreciation in 
environmental matters. On this point it is noted that the Administrative 
Court held, addressing the circumstances of the present case expressly from 
the standpoint of the positive obligation of the State, that other means were 
available to curb emissions, such as tax incentives for low-emission cars, 
and that the latitude available to the State’s authorities was not narrowed 
down to taking the specific measures requested by the applicants.

Bearing in mind its fundamentally subsidiary role with respect to issues 
of environmental policies, the Court finds that the applicants have not 
shown – and the documents submitted do not demonstrate – that the 
Contracting State, when it refused to take the specific measures requested 
by the applicants, exceeded its discretionary power by failing to strike a fair 
balance between the interests of the individual and of the community as a 
whole. Assessing all the material in its possession, the Court finds that the 
case does not disclose any appearance of a violation of Article 8.

It follows that, even assuming that the applicants may claim to be victims 
within the meaning of Article 34 of the Convention, the complaint under 
Article 8 is manifestly ill-founded and must be rejected in accordance with 
Article 35 §§ 3 and 4 of the Convention.

2. The applicants claimed that the Federal Constitutional Court had 
violated Article 6 § 1 of the Convention as it failed to provide any reasoning 
for its decision. The Court reiterates that for national superior courts – such 
as the Federal Constitutional Court – it suffices, when declining to admit a 
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complaint, simply to refer to the legal provisions governing that procedure 
if the questions raised by the complaint, as in the present case, are not of 
fundamental importance (see, among many other authorities, Teuschler
v. Germany (dec.), no. 47636/99, 4 October 2001, and Burg and Others
v. France (dec.), no. 34763/02, ECHR 2003-II).

In the present case, the Federal Constitutional Court referred to 
sections 93(a) and 93(b) of the Federal Constitutional Court Act, which 
provide that a chamber of three judges may refuse to admit a constitutional 
complaint. The Court observes that the Federal Constitutional Court did not 
refer to section 93(d) of the Federal Constitutional Court Act, which 
dispenses the chamber from the requirement to provide reasons for its 
decision not to admit a constitutional complaint. However, the Court 
considers that sections 93(a) to 93(d) are interlinked and govern the 
admissibility of a constitutional complaint as a whole. The mere fact that the 
Federal Constitutional Court did not cite section 93(d), but only 
sections 93(a) and 93(b) of the Federal Constitutional Court Act, does not as 
such violate Article 6 § 1 of the Convention.

It follows that this part of the application must likewise be rejected as 
manifestly ill-founded pursuant to Article 35 §§ 3 and 4 of the Convention.

For these reasons, the Court unanimously

Declares the application inadmissible.

Claudia Westerdiek Peer Lorenzen
Registrar President
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Menneskerettsdomstolen - Domstol (3. avdeling) - Dom - Affaire 
TATAR c. ROUMANIE (Norsk sammendrag)

Instans Menneskerettsdomstolen – Domstol (3. avdeling) – Dom
Tittel Affaire TATAR c. ROUMANIE (Norsk sammendrag)
Dato 2009-01-27
Publisert EMDN-2001-67021., EMD-2001-67021
Saksgang 67021/01
Viktighetsnivå 1
Klager Vasile Gheorghe Tatar og Paul Tatar
Innklaget Romania
Konklusjon Krenkelse av artikkel 8 ; Økonomisk skade – krav avvist ; Ikke-økonomisk skade – 

kompensasjon tilkjent.
Votum Separat votum (vedr. erstatningsspørsmålet)
Artikler/stikkord EMK art 8 ; EMK art 8 -1 ; EMK art 8 -2 ; EMK art 41 – «positive obligations» 

«respect for family life» «respect for home» «respect for private life» /«positive 
plikter» «respekt for familieliv» «respekt for hjem» «respekt for privatliv»

Rettspraksis A. v. France du 23 November 1993 no.  14838/89, Series A no. 277-B, p. 48, § 32 ; 
Airey v. Ireland du 9 October 1979 no.  6289/73, Series A no. 32, p. 17, § 32 ; 
Asselbourg v. Luxembourg (dec.), no.  29121/95, ECHR 1999-VI ; Belziuk v. 
Poland, judgment of 25 March 1998 no.  23103/93, Reports 1998-II, p. 573, § 49 ; 
Budayeva v. Russia, nos.  15339/02, 21166/02, 20058/02, 11673/02 and 15343/02, 
§§ 129-132, 149, 20 March 2008 ; Buzescu v. Romania (no.  61302/00, § 116, 25 
May 2005 ; De Moor v. Belgium du 23 June 1994 no.  16997/90, Series A no. 292-
A, p. 16-17, § 50 ; Fadeyeva v. Russia, no.  55723/00, §§ 31, 32, 88, 150, ECHR 
2005-IV ; Giacomelli v. Italy, no.  59909/00, §§ 38, 41, 83, 104, 108, ECHR 2006-
á ; Gronus v. Poland, no. 29695/96, 28 May 2002 ; Guerra and Others v. Italy, 
judgment of 19 February 1998 no.  14967/89, Reports, 1998-I, p. 223, §§ 58, 60 ; 
Hatton and Others v. Royaume Uni [GC], no.  36022/97, §§ 100, 101, 120, 128, 
ECHR 2003-VIII ; Iosub Caras v. Romania (no.  7198/04, § 65, 27 July 2006 ; 
Karov v. Bulgaria, no.  45964/99, § 104, 16 November 2006 ; Ledyayeva, 
Dobrokhotova, Zolotareva and Romashina v. Russia ( 53157/99, 53247/99, 
53695/00 and 56850/00, § 104, 26 October 2006 ; Lemke v. Turkey, no.  
17381/02, § 62, 5 June 2007 ; Lôpez Ostra v. Spain, judgment of 9 December 1994 
no.  16798/90, §§ 50-52, Series A no. 303-C ; McGinley and Egan v. Royaume 
Uni, judgment of 9 June 1998 no.  21825/93, Reports 1998-III ; Mikheyev v. 
Russia (no.  77617/01, §§ 159-161, 26 January 2006 ; Moreno Gómez v. Spain, no.  
4143/02, ECHR 2004-X ; Ockan v. Turkey (no.  46771/99, §§ 62, 65, 28 March 
2006 ; Oneryildiz v. Turkey, [GC], no.  48939/99, § 90, ECHR 2004-XII ; Powell 
and Rayner v. the United Kingdom, judgment of 21 February 1990 no.  9310/81, 
Series A no. 172, p. 18, § 40 ; Sardinas Albo v. Italy, no.  56271/00, § 110, 17 
February 2005 ; Surugiu v. Romania, no.  48995/99, 20 April 2004 ; Taskin and 
Others v. Turkey, no.  46117/99, §§ 112, 118-120, ECHR 2004-X
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Fakta:
Klagerne var to rumenske statsborgere, far og sønn, født i henholdsvis 1947 og 1979. De bodde i nærheten av 
en fabrikk i Romania som drev med utvinning av gullmalm. Utvinningen av gullmalmet innebar bruk av 
giftstoffet natriumcyanid. I januar 2000 brast en av dammene fabrikken brukte for å rense malmet, og store 
mengder forurenset vann rant ut i naturen og elvene rundt. Selskapet som eide fabrikken stanset ikke aktiviteten 
etter miljøulykken. Førsteklageren sendte inn klage til flere administrative myndigheter vedrørende 
helserisikoen han og hans familie ble eksponert for på grunn av selskapets bruk av giftstoffer. Klageren anla 
også straffesøksmål mot ledelsen av fabrikken. Saken ble henlagt under henvisning til at det ikke forelå noe 
straffbart forhold.

Anførsler:
Klagerne anførte krenkelse av artikkel 2 under henvisning til at teknologien som ble brukt utgjorde en trussel 
mot deres liv.

Staten imøtegikk klagernes anførsler.

Domstolen hadde i sin tidligere behandling av avvisningsspørsmålet bestemt at saken skulle behandles etter 
artikkel 8.

Domstolens vurderinger:
Domstolen presiserte innledningsvis at det ikke var avgjørende hvorvidt man vurderte saken ut fra en positiv 
plikt for staten til å foreta tiltak for å beskytte rettighetene etter artikkel 8(1), eller som et inngrep fra staten som 
måtte legitimeres etter artikkel 8(2), da de generelle prinsippene var de samme.

Domstolen minnet om at alvorlig miljøforurensning kunne påvirke en persons livskvalitet og utgjøre en 
hindring for nytelsen av hjemmet på en slik måte at retten til respekt for sitt privat- eller familieliv ble krenket. 
Artikkel 8 kom derfor til anvendelse i den foreliggende saken.

Domstolen vurderte innledningsvis klagernes påstand om at sønnens helsetilstand hadde blitt forverret på grunn 
av selskapets aktiviteter. Domstolen fant det ikke bevist at det forelå en tilstrekkelig årsakssammenheng 
mellom eksponeringen for giftstoffene og det forhold at klagerens astma hadde forverret seg. Domstolen fant 
imidlertid at det forelå en reell og alvorlig risiko for klagernes helse og velbefinnende, og at dette påla 
myndighetene en plikt til å vurdere risikoen, samt å foreta egnede tiltak. En slik risikovurdering skulle ifølge 
Domstolen vært foretatt både i forbindelse med at selskapet fikk lisens, og i forbindelse med ulykken.

Domstolen fant at myndighetene hadde basert seg på en syv år gammel undersøkelse da lisensen ble gitt i 1998. 
Undersøkelsen hadde konkludert med at malmutvinningen samlet sett ville innebære økonomiske fordeler, og 
samtidig pekt på at aktiviteten ikke ville være uten risiko for miljøet og helsen til beboerne i området. Ifølge 
Domstolen fremkom det imidlertid ikke i noe offentlig dokument eller andre steder at myndighetene hadde 
vurdert risikoene som den industrielle aktiviteten utgjorde for miljøet og befolkningens helse. Domstolen 
konkluderte etter dette med at myndighetene hadde mislyktes i å oppfylle sin positive forpliktelse til å foreta 
risikovurderinger på forhånd, og til å iverksette tiltak for å beskytte de berørtes interesser. At myndighetene 
hadde latt selskapet få fortsette virksomheten etter ulykken i 2000, uten å foreta en risikovurdering eller egnede 
tiltak, var dessuten i strid med føre-var-prinsippet.

Domstolen tok deretter opp spørsmålet om hvorvidt offentligheten hadde hatt tilgang til informasjon om farene 
ved den industrielle aktiviteten. Domstolen minnet om at staten hadde en plikt til å sikre de berørte tilgang til 
relevante opplysninger slik at de hadde mulighet til å delta i beslutningsprosessen. På tross av at det var blitt 
arrangert to offentlige møter om den planlagte industrielle virksomheten, kom Domstolen til at myndighetene 
ikke hadde oppfylt sin informasjonsplikt da flere relevante opplysninger ikke var lagt frem for deltakerne på 
møtene. I tillegg hadde spørsmål fra deltakerne forblitt ubesvart. Domstolen fant videre at myndighetene hadde 
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motsatt seg å offentliggjøre konklusjonene fra den foretatte undersøkelsen. Beboerne i området hadde dermed 
ingen mulighet til å delta i beslutningsprosessen. Domstolen fant at myndighetene ikke hadde oppfylt sin plikt 
til å informere de berørte om de miljømessige farene, noe som også hadde forhindret dem fra å delta i 
beslutningsprosessen.

En enstemmig Domstol konkluderte etter dette med at staten hadde mislyktes i å oppfylle sin forpliktelse til å 
sikre klagernes rettigheter etter artikkel 8, og at det dermed forelå en krenkelse av bestemmelsen.
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THIRD SECTION 

DECISION 

AS TO THE ADMISSIBILITY OF 

Application no. 19221/08 

by Jacobus Pieter VAN MELLE and Others 

against the Netherlands 

The European Court of Human Rights (Third Section), sitting on 

29 September 2009 as a Chamber composed of: 

 Josep Casadevall, President, 

 Elisabet Fura, 

 Corneliu Bîrsan, 

 Boštjan M. Zupančič, 

 Alvina Gyulumyan, 

 Egbert Myjer, 

 Luis López Guerra, judges, 

and Santiago Quesada, Section Registrar, 

Having regard to the above application lodged on 16 April 2008, 

Having deliberated, decides as follows: 

THE FACTS 

A list giving the names of the applicants is appended to the present 

decision. 

All applicants were represented before the Court by Mr N.M.P. 

Steijnen, a lawyer practising in Zeist. 
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EUROPEAN COURT OF HUMAN RIGHTS 

COUR EUROPEENNE DES DROITS DE L'HOMME 

1959. 50. 2009 
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2 VAN MELLE AND OTHERS v. THE NETHERLANDS DECISION 
 

A.  The circumstances of the case 

The facts of the case, as submitted by the applicants and apparent from 

documents available to the public, may be summarised as follows. 

B.  Factual background 

In the night of 26 to 27 October 2005 a fire broke out in a detention 

centre at Schiphol (Amsterdam) Airport. The detainees were aliens due to 

be deported to other countries. Eleven detainees were killed, fifteen 

persons (mostly detainees) were injured. Surviving detainees were taken to 

other detention facilities. 

Technical investigations led to the finding that one of the detainees had 

started the fire by negligently tossing a burning cigarette into a waste paper 

basket. 

C.  Domestic proceedings 

Thirty of the original applicants wrote to the Public Prosecutor (officier 

van justitie) of the Regional Court (rechtbank) of The Hague on 

21 December 2005 asking for the prosecution of the then Minister of 

Justice and Minister for Immigration and Integration, who in their 

submission bore responsibility for the events complained of. On 17 March 

2006 the Public Prosecutor informed the applicants of his refusal, the 

Regional Court lacking competence in the matter (Article 119 of the 

Constitution, see below). 

On 19 March 2006 the applicants lodged a complaint about the failure 

to prosecute with the Court of Appeal (gerechtshof) of The Hague. On 

17 November 2006 the Court of Appeal gave a decision finding that it was 

not competent to order the prosecution of Government ministers and 

referring the matter to the Supreme Court (Hoge Raad). 

On 29 June 2007 the Procurator General gave an advisory opinion 

expressing doubts as to whether all the applicants could be found to have a 

sufficient interest in the case. Be that as it might, under international law – 

including Article 3 under its procedural head – it was left to domestic law 

to appoint the competent authority; it was therefore not incompatible per se 

with Article 3 of the Convention to make the prosecution of the two 

ministers conditional on a Royal Decree or a decision of the Lower House 

of Parliament. 

On 19 October 2007 the Supreme Court gave a decision noting the 

absence of any Royal Decree or decision of the Lower House of Parliament 

and declaring the applicants’ complaint about the failure to prosecute 

inadmissible. This brought the domestic proceedings to an end. 
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D.  The report of the Investigation Committee for Safety Issues 

In the meantime, an independent committee (Onderzoeksraad voor 

Veiligheid, Investigation Committee for Safety Issues) undertook an 

investigation based on the following two questions: 

Firstly, why were eleven detainees killed in the fire? 

Secondly, how were the other persons involved received and taken care 

of afterwards? 

It submitted its report to the Lower House of Parliament on 

21 September 2006. The report itself ran to 188 pages, not including 128 

pages of appendices and one page of recommendations. 

On the first point, the report found fault with the following three 

Government institutions for having insufficient regard to fire safety: 

1. the Ministry of Justice, in particular the Correctional Institutions 

Agency (Dienst Justitiële Inrichtingen), responsible for laying 

down the applicable technical specifications and for securing the 

safety of the detainees; 

2. the Ministry of Housing, Spatial Planning and the Environment 

(Ministerie van Volkshuisvesting, Ruimtelijke Ordening en 

Milieubeheer), and in particular the Government Buildings Agency 

(Rijksgebouwendienst), responsible for ordering the detention 

centre to be built and as owner of the building; 

3. the Municipality of Haarlemmermeer, within whose territory the 

detention centre was located, responsible for issuing the necessary 

building licences and supervising compliance and for the local fire 

services. 

Primary responsibility was imputed to the Correctional Institutions 

Agency, although each of the three parties had shown a tendency to count 

too heavily on the other two doing what was needed. 

As a technical matter, it was found after extensive testing that the fire 

could well have been started by a cigarette end and that technical failure 

was so unlikely a cause as to be excluded. 

On the second point, the report criticised certain shortcomings in the 

care given to the surviving detainees following relocation but noted that 

some of the detainees had themselves failed to co-operate, some for 

example claiming false identities. 

The report made recommendations to the above three Government 

institutions and the Minister of the Interior and Kingdom Relations 

(Binnenlandse Zaken en Koninkrijksrelaties). 

The Ministry for Immigration and Integration was not among the 

Government bodies found at fault. 

The Minister of Justice and the Minister of Housing, Spatial Planning 

and the Environment both resigned on grounds of political responsibility 

shortly after this report was published. 
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E.  The applicants 

The original applicants are a non-governmental organisation (Liga voor 

de Rechten van de Mens, “League for Human Rights”) and thirty-six 

individuals. Of the latter, two claim kinship with individuals killed in the 

fire; they are applicants no. 2, Ms Nevin Igli, sister-in-law of the late 

Mr Mehmet Ava, and no. 3, Mr Erol Sahin, cousin of the late Mr Kemal 

Sahin. One, applicant no. 6, Ms Christiana Alberdina Kondehson, claims 

kinship with a survivor, Mr Oye Adepeju. 

The original applicants were later joined by former detainees who had 

survived the fire, namely applicants nos. 38 and 39, Mr Muhammed 

Simsek and Mr Chafik Chnachi (letter of 30 October 2008), and applicants 

nos. 40 and 41, Mr Mustafa Moujahid and Mr Mustafa el Boukhari (letter 

of 12 November 2008). 

The detainee found to have set the waste paper basket alight, Mr Ahmed 

Issa Al-jeballi, was among the survivors. He was tried for having started 

the fire through criminal negligence and convicted both at first instance 

and on appeal; the conviction and sentence are not yet final as both the 

prosecution and Mr Al-jeballi himself have appealed on points of law to 

the Supreme Court. Mr Al-jeballi has also joined the case as an applicant 

(no. 42, letter of 20 February 2009). 

F.  Relevant domestic law 

1. The Code of Criminal Procedure 

At the time of the events complained of, relevant provisions of the Code 

of Criminal Procedure provided as follows: 

Article 12 

“1.  If the perpetrator of a punishable act is not prosecuted, or if the prosecution is 

not pursued to a conclusion, then anyone with a direct interest (rechtstreeks 

belanghebbende) may lodge a written complaint with the Court of Appeal within 

whose area of jurisdiction the decision has been taken not to prosecute or not to 

pursue the prosecution to a conclusion. 

...” 

Article 12b 

“If the complaint is not within the competence of the Court of Appeal, that court 

shall declare that it lacks competence. If the Court of Appeal considers that another 

Court of Appeal or ... the Supreme Court has competence, it shall refer the case to 

the court which it considers to have competence, at the same time forwarding the 

written complaint and a copy of its decision.” 
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2. The Netherlands Constitution 

Article 119 of the Constitution for the Kingdom of the Netherlands 

Constitution (Grondwet voor het Koninkrijk der Nederlanden) provides as 

follows: 

“Members of Parliament, Ministers and Deputy Ministers shall be tried for crimes 

committed in their official capacity by the Supreme Court, even after their 

resignation. The prosecution order shall be given by Royal Decree (koninklijk 

besluit) or by a decision of the Lower House of Parliament.” 

No such prosecution has ever been brought. 

COMPLAINTS 

It is the applicants’ position that Article 3 required the then Minister of 

Justice and Minister for Immigration and Integration to be prosecuted. The 

application is directed towards that end. 

In their original application the applicants asked the Court either to 

direct that the two ministers be prosecuted or itself to hold that the two 

ministers were criminally responsible. 

In a later letter (dated 24 October 2008) the applicants asked the Court 

to find, in the alternative, that the deceased and surviving detainees had 

been victims of inhuman and degrading treatment proscribed by Article 3. 

THE LAW 

I. PRELIMINARY ISSUES 

A. Admissibility ratione personae 

The applicants argue that the prohibition of torture is a rule of ius 

cogens under international humanitarian law. From this it follows, in their 

argument, that any person can claim an interest and hence standing to bring 

proceedings in the event that treatment amounting to “torture” is threatened 

or such a threat actually materialises. 

As to whether all applicants can be regarded as “victims” within the 

meaning of Article 34 of the Convention, the Court has held that this 

concept must be interpreted autonomously and independently of domestic 

concepts such as those concerning the interest in taking proceedings or the 

capacity to do so. In the Court’s opinion, there must be a sufficiently direct 

link between the applicant and the damage which he or she claims to have 
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sustained as a result of the alleged violation for an applicant to be able to 

claim that he or she is the victim of a violation of one or more of the rights 

and freedoms recognised by the Convention and its Protocols (see, among 

other authorities, Association des amis de Saint-Raphaël et de Fréjus and 

Others v. France (dec.), no. 45053/98, 29 February 2000, in respect of the 

applicant association; and Smits, Kleyn, Mettler Toledo B.V. et al., 

Raymakers, Vereniging Landelijk Overleg Betuweroute and Van Helden v. 

the Netherlands (dec.), nos. 39032/97, 39343/98, 39651/98, 43147/98, 

46664/99 and 61707/00, 3 May 2001, in respect of the applicant 

association Vereniging Landelijk Overleg Betuweroute). 

Of the forty-two applicants, only five (Mr Muhammed Simsek, Mr 

Chafik Chnachi, Mr Mustafa Moujahid, Mr Mustafa el Boukhari and 

Mr Ahmed Issa Al-jeballi) were actually detained in the detention centre at 

the time of the fire and underwent the events complained of. 

Two other applicants claim kinship with detainees killed in the fire. 

They are Ms Nevin Igli and Mr Erol Sahin, whose status as applicants the 

Court will consider below. 

The remaining thirty-five applicants claim standing not in their own 

right but as protectors of the interests of the actual victims, both living and 

dead. However, they were not personally affected by the facts on which 

their complaint under Article 3 is based. Consequently they cannot claim to 

be “victims” of a violation of this provision in the sense of Article 34 of 

the Convention. 

It follows that in so far as the application is lodged by those thirty-five 

applicants it is incompatible ratione personae with the provisions of the 

Convention within the meaning of Article 35 § 3 and must be rejected in 

accordance with Article 35 § 4. 

B. Six months 

The final decision in the case was given by the Supreme Court on 

19 October 2007. 

1. The further complaints 

In the original application (lodged on 16 April 2008), the applicants 

complained only of the failure to prosecute the then Minister of Justice and 

Minister for Immigration and Integration. 

In a letter dated 24 October 2008, more than a year after the final 

decision of the Supreme Court, the original applicants (nos. 1 through 37) 

expressed the wish to supplement their application with further complaints, 

namely that the victims of the fire had been the victims of inhuman or 

degrading treatment contrary to Article 3 of the Convention. 
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Even in so far as any of the original applicants have standing before the 

Court (see below), these further complaints are out of time and must be 

rejected in accordance with Article 35 §§ 1 and 4 of the Convention. 

2. The applicants who joined the application subsequently 

The five applicants who were actually survivors of the fire joined the 

case as applicants on 30 October 2008 (Mr Muhammed Simsek and 

Mr Chafik Chnachi), 12 November 2008 (Mr Mustafa Moujahid and 

Mr Mustafa el Boukhari) and 20 February 2009 (Mr Ahmed Issa Al-

jeballi), respectively, that is more than six months after the final decision 

of the Supreme Court in the case of each. 

It follows that, as regards them, the application has been introduced out 

of time and must be rejected in accordance with Article 35 §§ 1 and 4 of 

the Convention. 

C. Locus standi of the applicants who are surviving kin 

Two of the applicants claim kinship with detainees killed in the fire. 

They are the second applicant, Ms Nevin Igli, sister-in-law of the late 

Mr Mehmet Ava, and the third applicant, Mr Erol Sahin, cousin of the late 

Mr Kemal Sahin. 

As has been accepted in numerous cases, and as has been stated in 

Fairfield v. United Kingdom (dec.), no. 24790/04, ECHR 2005-VI, 

“individuals who are the next-of-kin of persons who have died in 

circumstances giving rise to issues under Article 2 of the Convention may 

apply as applicants in their own right”. 

Mr Erol Sahin was not one of the thirty applicants who took part in the 

domestic proceedings. The Court is however prepared in the circumstances 

to proceed on the assumption that Ms Nevin Igli and Mr Erol Sahin both 

have the requisite standing before the Court. 

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

Article 3 of the Convention provides as follows: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.” 

A. Scope of the case before the Court 

The complaint, as lodged within the six-month time-limit by the two 

applicants with standing before the Court, is that the two Ministers were 

not prosecuted in connection with the events of the night of 26 to 27 
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October 2005 as they affected the late Messrs Mehmet Ava and Kemal 

Sahin. 

B. Examination of the complaint 

As the Court understands the application, the applicants hold the two 

Ministers responsible for violations of international law. They rely heavily 

on the United Nations Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment, which contains an 

obligation to make torture and other cruel, inhuman or degrading treatment 

or punishment committed by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an official 

capacity crimes under domestic law (Articles 4 and 16). 

The Court reiterates that where an individual makes a credible assertion 

that he has suffered treatment infringing Article 3 at the hands of the police 

or other similar agents of the State (or where a surviving relative of an 

alleged victim of such treatment who has standing as an applicant before 

the Court does so), that provision, read in conjunction with the State’s 

general duty under Article 1 of the Convention to “secure to everyone 

within their jurisdiction the rights and freedoms defined in ... [the] 

Convention”, requires by implication that there should be an effective 

official investigation. As with an investigation under Article 2, such 

investigation should be capable of leading to the identification and 

punishment of those responsible (see, for example, Labita v. Italy [GC], 

no. 26772/95, § 131, ECHR 2000-IV). 

Let it be assumed that the applicants have presented a case that would 

be credible under the substantive head of Article 3. It does not follow that 

the respondent Party was for that reason alone under an obligation to 

prosecute the persons whom the applicants wished to see held to account. 

More generally, if the infringement of the right to life or to physical 

integrity is not caused intentionally, the positive obligation imposed by 

Article 3 to set up an effective judicial system does not necessarily require 

the provision of a criminal-law remedy in every case (see, mutatis 

mutandis, Branko Tomašić and Others v. Croatia, no. 46598/06, § 64, 

ECHR 2009-..., with further references). 

Turning to the actual circumstances, the Court further observes that 

there was an investigation by an independent committee, the Investigation 

Committee for Safety Issues. Its report was made public less than eleven 

months after the fire. The report, which was extensive and detailed and 

highly critical and which the Court is prepared to accept as reliable, 

identified specifically the Government institutions which it blamed for the 

failure to secure the safety of the detainees and for any inadequacy in the 

care given to them afterwards (i.e. the Ministry of Justice; the Ministry of 

396



 VAN MELLE AND OTHERS v. THE NETHERLANDS DECISION 9 

Housing Spatial Planning and the Environment; and the Municipality of 

Haarlemmermeer). In fact, it led to the resignation of the two ministers 

responsible for the safety and care of the detainees on grounds of political 

responsibility. 

The Court takes the view that, in so far as they were addressed directly 

to members of the Government at ministerial level, the procedural 

requirements of Article 3 were satisfied in this case. There is nothing in the 

application to suggest that the Minister of Justice – one of those who 

resigned over the matter – and the Minister for Immigration and 

Integration personally disregarded their duties to the point of criminal 

responsibility warranting prosecution. 

It follows that this part of the application is manifestly ill-founded and 

must be rejected in accordance with Article 35 §§ 3 and 4 of the 

Convention. 

For these reasons, the Court by a majority 

Declares the application inadmissible. 

Santiago Quesada Josep Casadevall 

 Registrar President
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 DEÉS v. HUNGARY JUDGMENT 1 

In the case of Deés v. Hungary, 

The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of: 

 Françoise Tulkens, President, 

 Danutė Jočienė, 

 Dragoljub Popović, 

 András Sajó, 

 Nona Tsotsoria, 

 Kristina Pardalos, 

 Guido Raimondi, judges, 

and Stanley Naismith, Section Registrar, 

Having regard to the partial decision of 14 April 2009, 

Having deliberated in private on 5 and 20 October 2010, 

Delivers the following judgment, which was adopted on the last–

mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 2345/06) against the 

Republic of Hungary lodged with the Court under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by a Hungarian national, Mr György Deés (“the 

applicant”), on 6 January 2006. 

2.  The applicant was represented by Mr F.G. Lelik, a lawyer practising 

in Budapest. The Hungarian Government (“the Government”) were 

represented Mr L. Höltzl, Agent, Ministry of Public Administration and 

Justice. 

3.  The applicant alleged, in particular, that because of the noise, 

pollution and smell caused by the heavy traffic in his street, his home had 

become almost uninhabitable, in breach of Article 8 of the Convention. 

Moreover, he complained under Article 6 about the length of the related 

court proceedings. 

4.  On 14 April 2009 the Court declared the application partly 

inadmissible and decided to communicate the complaint concerning the 

alleged interference with the applicant's right to respect for his home and the 

complaint concerning the length of the proceedings to the Government. It 

also decided to examine the merits of the application at the same time as its 

admissibility (Article 29 § 1). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

5.  The applicant was born in 1950 and lives in Alsónémedi. 

6.   It appears that from early 1997 the volume of cross-town traffic in 

Alsónémedi increased, since a toll had been introduced on the neighbouring, 

privately owned motorway M5. In order to avoid the rather high toll charge, 

many trucks chose alternative routes including the street (a section of 

national road no. 5201) in which the applicant's house is situated. 

7.  To counter this situation, from 1998 onwards three bypass roads were 

built; and several measures, including a 40 km/h speed limit at night, were 

implemented in order to discourage traffic in the neighbourhood. Two 

nearby intersections were provided with traffic lights. In 2001 road signs 

prohibiting the access of vehicles of over 6 tons and re-orientating traffic 

were put up along an Alsónémedi thoroughfare, an arrangement which also 

affected the applicant's street. The Government submitted that compliance 

with these measures had been enforced by the increased presence of the 

police in general in Alsónémedi and in particular in the applicant's street; in 

the applicant's view, however, no effective enforcement was in place. 

8.  In or about 1997 the applicant observed damage to the walls of his 

house. He obtained the opinion of a private expert, who stated that the 

damage was due to vibrations caused by the heavy traffic. The applicant 

also alleges that, because of the increased noise and pollution due to exhaust 

fumes, his home has become almost uninhabitable. 

9.  On 23 February 1999 the applicant brought an action in compensation 

against the Pest County State Public Road Maintenance Company before 

the Buda Central District Court. He claimed that, due to increased freight 

traffic in his street, the walls of his house had cracked. The case was 

transmitted to the Budapest Regional Court for reasons of competence on 

11 March 1999. On 11 November, 16 December 1999 and 30 March 2000, 

the court held hearings. On 6 April 2000 it dismissed the claims. 

10.  On appeal, the Supreme Court, acting as a second-instance court, 

held a hearing on 30 January 2002, quashed the first-instance judgment and 

remitted the case. 

11.  In the resumed proceedings, on 2 June 2002 the Regional Court 

appointed as expert the Department of Road Construction at Budapest 

Technical University. The latter presented an opinion on 20 January 2004 

which was discussed at the hearing of 29 April 2004. The expert stated that 

the level of noise outside the applicant's house had been measured as 

69.0 dB(A) on 5 May and 67.1 dB(A) on 6 May 2003, daytime on both 

occasions, as opposed to the applicable statutory limit of 60 dB(A). 
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On 10 June 2004 the court held another hearing and ordered the 

supplementation of the opinion, which was done on 15 September 2004. 

12.  On 17 February 2005 the Regional Court dismissed the applicant's 

claims. It relied on the opinion of the expert, documentary evidence and the 

testimony of the parties. It refused the applicant's motion to obtain the 

opinion of another expert since it was of the view that the original opinion 

was thorough and precise. 

13.  The court noted the expert's opinion that the vibration, as measured 

on the scene, was not strong enough to cause damage to the applicant's 

house, nor could the traffic noise entail cracks in its walls although it was 

higher than the statutory level. The court therefore concluded that no causal 

link could be established between the measures adopted by the respondent 

authority and the damage to the house. The court observed that the 

respondent had spent more than one billion Hungarian forints on developing 

the road system in the area, constructed four roundabouts and put up several 

road signs and traffic lights in order to divert traffic from Alsónémedi. In 

sum, it had carried out every measure with a view to sparing Alsónémedi 

from heavy traffic and limiting the speed of cross-town traffic that could 

reasonably be expected in the circumstances to protect the applicant's 

interest. The respondent had to balance competing interests, since the 

barring of heavy vehicles from a public road might have been advantageous 

to the inhabitants of Alsónémedi but could have caused disproportionate 

prejudice to the other users or providers of public and private transportation. 

14.  On 15 November 2005 the Budapest Court of Appeal dismissed the 

applicant's appeal. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

15.  The applicant complained that the nuisance caused by the heavy 

traffic in his street amounted to a violation of his right to respect for his 

private life and home as guaranteed by Article 8 of the Convention, which 

reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 
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16.  The Government contested that argument. 

A.  Admissibility 

17.  The Court notes that this complaint is not manifestly ill-founded 

within the meaning of Article 35 § 3 of the Convention. It further notes that 

it is not inadmissible on any other grounds. It must therefore be declared 

admissible. 

B.  Merits 

18.  The applicant submitted that the noise, vibration, pollution and 

odour caused by the heavy traffic nearby rendered his home virtually 

uninhabitable and that the Hungarian authorities' measures to remedy the 

situation had been insufficient and/or inadequate. 

19.  The Government argued that the environmental problems suffered 

by the applicant had arisen essentially due to a toll introduced by a private 

motorway company and the State had responded with various measures to 

protect the inhabitants of Alsónémedi from the level of environmental harm 

proscribed by the Court's case-law under Article 8, thus complying with its 

positive obligations in this field. 

20.  They submitted in particular that the operator of the motorway in 

question had collected toll charges as of 1 January 1997. Initially, the 

charges had been so high that they had deterred traffic from using the 

motorway and given rise to increased traffic through the neighbouring 

villages. Upon protests from the local inhabitants, the toll charges had been 

slightly lowered. Frequent user and fleet discounts had been granted which, 

however, had not been attractive enough to reduce toll evasion and the 

resultant noise and environmental pollution suffered by the neighbouring 

villages. Following a partial governmental buyout of the motorway in 2002, 

a sticker system had been introduced entailing a substantial reduction of the 

toll charges. A State-owned company had then been commissioned to 

enhance safety on the impugned road sections and reduce the environmental 

burden on the inhabitants. The measures taken by this agency are outlined in 

paragraph 7 above. 

21.  The Court recalls that Article 8 of the Convention protects the 

individual's right to respect for his private and family life, his home and his 

correspondence. A home will usually be the place, the physically defined 

area, where private and family life develops. The individual has a right to 

respect for his home, meaning not just the right to the actual physical area, 

but also to the quiet enjoyment of that area within reasonable limits. 

Breaches of the right to respect of the home are not confined to concrete 

breaches, such as unauthorised entry into a person's home, but may also 

include those that are diffuse, such as noise, emissions, smells or other 

404



 DEÉS v. HUNGARY JUDGMENT 5 

similar forms of interference. A serious breach may result in the breach of a 

person's right to respect for his home if it prevents him from enjoying the 

amenities of his home (cf. Moreno Gómez v. Spain, no. 4143/02, § 53, 

ECHR 2004-X). 

Moreover, although the object of Article 8 is essentially that of 

protecting the individual against arbitrary interference by the public 

authorities, it may involve the authorities' adopting measures designed to 

secure respect for private life and home even in the sphere of the relations of 

individuals between themselves (see Moreno Gómez, cited above, § 55). 

22.  In the instant case, the Court notes the applicant's submission that, 

from 1997 onwards, the noise, vibration, pollution and odour caused by the 

heavy traffic nearby had made his property almost uninhabitable. It also 

observes that the Government did not dispute in essence that the situation 

had indeed been problematic after the introduction of the toll on the 

motorway outside Alsónémedi – although they argued that the measures 

implemented had alleviated the burden on the applicant to such an extent 

that the adverse environmental effects had been reduced and did not attain 

the minimum level of harm proscribed by Article 8 in this field. The Court 

finds noteworthy that, from 1998 onwards, the authorities constructed three 

bypass roads, introduced a night speed limit of 40 km/h and provided two 

adjacent intersections with traffic lights. In 2001 further measures were 

implemented, namely road signs prohibiting the access of heavy vehicles 

and re-orientating traffic were installed (see paragraph 7 above). 

23.  The Court considers that the State enjoys a certain margin of 

appreciation in determining the steps to be taken to ensure compliance with 

the Convention when it comes to the determination of regulatory and other 

measures intended to protect Article 8 rights. This consideration also holds 

true in situations, which do not concern direct interference by public 

authorities with the right to respect for the home but involve those 

authorities' failure to take action to put a stop to third-party breaches of the 

right relied on by the applicant (cf. Moreno Gómez, cited above, § 57). In 

the present case the State was called on to balance between the interests of 

road-users and those of the inhabitants of the surrounding areas. The Court 

recognises the complexity of the State's tasks in handling infrastructural 

issues, such as the present one, where measures requiring considerable time 

and resources may be necessary. It observes nevertheless that the measures 

which were taken by the authorities consistently proved to be insufficient, as 

a result of which the applicant was exposed to excessive noise disturbance 

over a substantial period of time. The Court finds that this situation created 

a disproportionate individual burden for the applicant. In that respect, the 

Court observes that, on the basis of the expert opinion of Budapest 

Technical University, the domestic courts concluded that the vibration or 

the noise caused by the traffic was not substantial enough to cause damage 

to the applicant's house, but the noise exceeded the statutory level 
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(see paragraph 13 above). The Court has already held that noise pressure 

significantly above statutory levels, unresponded to by appropriate State 

measures, may as such amount to a violation of Article 8 of the Convention 

(cf. Oluić v. Croatia, no. 61260/08, §§ 48 to 66, 20 May 2010; Moreno 

Gómez v. Spain, cited above, §§ 57 to 63). In the present case, it notes that, 

despite the State's efforts to slow down and reorganise traffic in the 

neighbourhood, a situation involving substantial traffic noise in the 

applicant's street prevailed at least until and including May 2003 when two 

measuring sessions established noise values respectively 15% and 12% 

above the statutory ones (see paragraph 11 above) (see, a contrario, 

Fägerskiöld v. Sweden (dec.), no. 37664/04, ECHR 2008–... (extracts)). 

24.  In these circumstances, the Court considers that there existed a direct 

and serious nuisance which affected the street in which the applicant lives 

and prevented him from enjoying his home in the material period. It finds 

that the respondent State has failed to discharge its positive obligation to 

guarantee the applicant's right to respect for his home and private life. 

Accordingly, there has been a violation of Article 8 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

25.  The applicant also complained that the length of the proceedings 

which he brought in this matter was incompatible with the “reasonable 

time” requirement of Article 6 § 1. The Government contested that 

argument. 

26.  The period to be taken into consideration began on 23 February 1999 

and ended on 15 November 2005. It thus lasted almost six years and nine 

months for two levels of jurisdiction. In view of such lengthy proceedings, 

this complaint must be declared admissible. 

27.  The Court has frequently found violations of Article 6 § 1 of the 

Convention in cases raising issues similar to the one in the present 

application (see, among many other authorities, Frydlender v. France [GC], 

no. 30979/96, § 43, ECHR 2000-VII). Having examined all the material 

submitted to it, the Court considers that the Government have not put 

forward any fact or convincing argument capable of persuading it to reach a 

different conclusion in the present circumstances. Having regard to its case-

law on the subject, the Court finds that the length of the proceedings was 

excessive and failed to meet the “reasonable time” requirement. There has 

accordingly been a breach of Article 6 § 1. 
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III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

28.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

29.  In respect of non-pecuniary damage, the applicant claimed 20,000 

euros (EUR) for the violation of Article 8 of the Convention and EUR 8,000 

for the violation of Article 6. 

30.  The Government contested these claims. 

31.  Deciding on an equitable basis, the Court awards the applicant 

EUR 6,000 in respect of non-pecuniary damage under all heads. 

B.  Costs and expenses 

32.  The applicant made no costs claim. 

C.  Default interest 

33.  The Court considers it appropriate that the default interest should be 

based on the marginal lending rate of the European Central Bank, to which 

should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the remainder of the application admissible; 

 

2.  Holds that there has been a violation of Article 8 of the Convention; 

 

3.  Holds that there has been a violation of Article 6 § 1 of the Convention; 

 

4.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final in accordance with 

Article 44 § 2 of the Convention, EUR 6,000 (six thousand euros), plus 

any tax that may be chargeable, in respect of non-pecuniary damage, to 

be converted into Hungarian forints at the rate applicable at the date of 

settlement; 
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(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

5.  Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in English, and notified in writing on 9 November 2010, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Stanley Naismith Françoise Tulkens 

 Registrar President 
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In the case of Ivan Atanasov v. Bulgaria, 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Peer Lorenzen, President, 

 Renate Jaeger, 

 Karel Jungwiert, 

 Rait Maruste, 

 Mark Villiger, 

 Isabelle Berro-Lefèvre, 

 Mirjana Lazarova Trajkovska, judges, 

and Claudia Westerdiek, Registrar, 

Having deliberated in private on 9 November 2010, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 12853/03) against the 

Republic of Bulgaria lodged with the Court under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by a Bulgarian national, Mr Ivan Atanasov Atanasov 

(“the applicant”), on 20 March 2003. 

2.  The applicant, who had been granted legal aid, was represented by 

Ms A. Gavrilova-Ancheva, a lawyer practising in Sofia. The Bulgarian 

Government (“the Government”) were represented by their Agents, 

Ms S. Atanasova and Ms M. Kotseva, of the Ministry of Justice. 

3.  The applicant alleged that a reclamation scheme for the tailings pond 

of a former copper mine had had an adverse impact on his private and 

family life and his home, and had impinged on the peaceful enjoyment of 

his possessions. He also alleged that he had not had effective remedies in 

that respect, and that a set of judicial review proceedings relating to those 

matters had failed to comply with various requirements of Article 6 § 1 of 

the Convention. 

4.  On 16 June 2008 Zdravka Kalaydjieva, the judge elected in respect of 

Bulgaria, withdrew from sitting in the case. On 1 October 2008 the 

Government appointed Mirjana Lazarova Trajkovska, the judge elected in 

respect of the “former Yugoslav Republic of Macedonia”, to sit in her place 

(Article 27 § 2 of the Convention and Rule 29 § 1 (a) of the Rules of Court, 

as in force before 1 June 2010). 

5.  By a decision of 10 November 2009 the Court declared the 

application admissible. 

6.  The applicant, but not the Government, filed further written 

observations (Rule 59 § 1 of the Rules of Court). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  Background 

7.  The applicant was born in 1959 and lives in the village of Elshitsa, in 

the Panagyurishte municipality, in a house owned by him and his former 

wife. His parents also live in that house. His daughter, from whose mother 

the applicant is divorced, stays with him every first and third weekend of the 

month and one month in the summer. The applicant's house is situated about 

one kilometre from the tailings pond (хвостохранилище) and the flotation 

plant (обогатителна фабрика) of a former copper-ore mine. The applicant 

cultivates agricultural land located about four kilometres from the pond. On 

23 December 2008 the applicant's father donated to him more agricultural 

land in Elshitsa; the applicant did not specify its exact location. 

8.  The pond, whose surface area is 98.3 ha, was in operation until 1991. 

The mine continued to be worked until 1999. After decommissioning, 

measures for the conservation and reclamation of the pond were taken. In 

June 1994 a scheme, drawn up in March 1994, was subjected to an 

environmental impact assessment (“EIA”). The conclusion was positive. In 

December 1994 the EIA was submitted for public discussion by the 

inhabitants of Elshitsa and modified in line with their comments. The 

scheme was approved by the Interdepartmental Expert Council of the 

Ministry of Industry in October 1997 and began to be implemented in 

January 1999. It consisted in laying earth and soil and planting vegetation 

on the pond. Its implementation was stopped in April 1999. 

B.  The new reclamation scheme and its approval 

9.  In May 1999 Mr Marin Blagiev, operating as a sole trader under the 

business name “ET Marin Blagiev”, proposed to the Ministry of Industry a 

new solution for the reclamation of the tailings pond. It consisted in the 

temporary capping of the pond's surface and slopes with soil cement, to 

prevent the spreading of dust, and in the use of sludge from a waste-water 

treatment plant in Plovdiv for biological reclamation. 

10.  On 1 June 1999 the Pazardzhik Regional Inspectorate of 

Environment and Water gave a negative opinion on the new scheme. It 

expressed doubts as to the sustainability and the stability in acidic 

environments of the soil cement intended to be used for capping the pond. 

The proposed technology would provide a provisional solution for 
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containing the dust spread from the pond, but would not lead to the pond's 

full reclamation. Moreover, ET Marin Blagiev had not specified the 

chemical composition of the sludge from the Plovdiv waste-water treatment 

plant. It appeared to contain heavy metals, as the plant treated not only 

domestic, but also industrial waste water. According to the relevant 

classifier, sludge resulting from the treatment of the latter was hazardous 

waste. 

11.  On 2 June 1999 Panagyurishte's mayor also expressed a negative 

opinion on the new scheme. He noted, among other things, that the previous 

scheme had been fully approved and had begun to be implemented. In 

addition, the composition of the sludge from the Plovdiv plant was unclear, 

as it treated not only domestic, but also industrial waste water. This meant 

that the sludge might contain heavy metals. 

12.  However, on 3 June 1999 the Ministry of Industry's 

Interdepartmental Expert Council approved ET Marin Blagiev's proposal 

and allowed him to submit a new scheme. 

13.  In a letter of 24 June 1999 to the Minister of Industry, the regional 

governor said that the new reclamation scheme was not technologically 

superior to the previous one and should not be approved. 

14.  On 1 July 1999 the Minister of Industry transferred the tailings pond 

from the assets of the State-owned company Panagyurski Mini EAD to 

those of a specially formed State-owned company, Eco Elshitsa EOOD. 

15.  On 27 August 1999 ET Marin Blagiev presented its scheme to the 

Ministry of Industry. At about the same time Panagyurski Mini EAD, which 

had been implementing the initial reclamation scheme (see paragraph 8 

above), presented the Ministry of Industry with an update to the initial 

scheme. 

16.  The Ministry appointed a specialist board of experts to assess the 

two schemes. The board comprised experts from the Ministry of Industry, of 

Environment and Water, and from the Ministry of Finance, as well as from 

Panagyurski Mini EAD and ET Marin Blagiev. It held a meeting on 

7 September 1999 to discuss the relative merits of the two schemes. It noted 

that both lacked checks on the stability of the pond. However, according to 

an expert's report, neither of them would impair the pond's stability. Both 

lacked climatological and hydrological descriptions of the area and data on 

the expected consolidation of the sludge after the reclamation had ended. 

The problems relating to the neutralisation of the acid water were partially 

addressed in ET Marin Blagiev's scheme and not addressed in Panagyurski 

Mini EAD's scheme. According to an expert's report, it was possible to use 

stabilised waste-water sludge from the Plovdiv treatment plant. The area 

around the pond did not have enough humus for the biological reclamation 

envisaged by Panagyurski Mini EAD's scheme; it would thus be necessary 

to enrich the existing soil artificially. ET Marin Blagiev's scheme envisaged 

finishing the reclamation in eighteen months and resolving the dust-spread 

413



4 IVAN ATANASOV v. BULGARIA JUDGMENT 

 

problem even before that. Panagyurski Mini EAD's scheme also had an 

eighteen-month timeline, but it was unrealistic. ET Marin Blagiev's scheme 

provided for the restoration of the productive qualities of 19.2 ha of polluted 

soil outside the tailings pond and its use for the production of specialised 

grass. According to accounts submitted by the two firms, ET Marin 

Blagiev's scheme would cost 5,139,356 Bulgarian levs (BGN) and 

Panagyurski Mini EAD's scheme BGN 5,878,945. On that basis, the board 

recommended that the Ministry of Industry's Interdepartmental Expert 

Council approve ET Marin Blagiev's scheme. Two experts representing 

Panagyurski Mini EAD disagreed, saying that this scheme did not meet 

various regulatory requirements. In particular, waste-water sludge was not 

appropriate for reclamation; humus was much better suited for that task. It 

was also unclear whether the use of sludge would yield stable and safe 

results. According to the relevant classifier, the sludge from the Plovdiv 

plant was hazardous waste, because it came not only from domestic but also 

from industrial waste water. The documents relating to the scheme did not 

specify the exact toxic-substance content of the sludge. Lastly, the scheme's 

scope and potential effects on the environment warranted an EIA. The 

updated initial scheme suffered from none of these drawbacks, but, on the 

contrary, would provide a sustainable solution. 

17.  The Ministry of Industry's Interdepartmental Expert Council, 

comprising representatives from several ministries, considered the two 

schemes on 9 September 1999. It examined the findings of the specialist 

board of experts, as well as the opinions of the Pazardzhik Regional 

Inspectorate of Environment and Water, of Panagyurishte's mayor, and of 

the regional governor. It also heard Mr Blagiev's explanations. Following a 

discussion, which touched upon, among other matters, the alleged 

heavy-metal content in the sludge from the Plovdiv plant, the Council 

unanimously resolved to approve ET Marin Blagiev's scheme. The 

resolution was later approved by the Minister for Industry. 

18.  In a newspaper interview published on 21 September 1999 the 

Minister for the Environment said that the new reclamation scheme was 

controversial and that she intended to challenge it. In her view, a fresh 

method of reclamation was to be sought, if need be with the help of 

university scientists. 

19.  The new scheme began to be implemented in October 1999. Eco 

Elshitsa EOOD was the investor and ET Marin Blagiev the contractor. 

C.  The granting of the waste carriage and treatment licence 

20.  On 13 January 2000 the Pazardzhik Regional Inspectorate of 

Environment and Water found that the company carrying sludge from the 

Plovdiv plant to the pond was doing so without the licence required under 

section 12(1) the 1997 Limitation of the Adverse Impact of Waste on the 
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Environment Act (see paragraph 52 below), which corresponded to an 

administrative offence. On 29 March 2000 it fined the company. 

21.  Consequently, ET Marin Blagiev applied for such a licence, which 

was granted by the Minister for the Environment and Water on 22 February 

2000. In her decision the Minister allowed ET Marin Blagiev to process up 

to four hundred tonnes of domestic waste-water sludge a day. In particular, 

it could carry stabilised sludge from the Plovdiv treatment plant to the pond, 

store it in pits or other open-air containers and use it for fertilising soils or 

improving the environment. The sludge was to be carried in lorries, with 

between six and eleven runs from the Plovdiv plant to the pond per day. It 

was to be laid on the pond in keeping with the technology approved by the 

Interdepartmental District Council and with certain other precautionary 

measures. The laying of sludge had to be finished before 30 December 

2001. In the meantime, ET Marin Blagiev had to present quarterly chemical 

analyses of the sludge to the Ministry of Environment and the Pazardzhik 

Regional Inspectorate of Environment and Water. 

D.  The applicant's attempt to obtain judicial review of the licence 

22.  After finding out about the above licence, on 21 December 2000 the 

applicant applied to the Supreme Administrative Court (Върховен 

административен съд) for judicial review of the Minister's decision to 

grant it. He started by contending that he had a sufficient legal interest to 

contest the decision, because it impacted on his right under Article 55 of the 

Constitution (see paragraph 47 in limine below) to live in a “healthy and 

favourable environment corresponding to the established standards and 

norms”. He pointed out that he lived in Elshitsa, close to the place where the 

licence allowed sludge to be laid, and that the sludge could have adverse 

effects on the environment and human health. He also referred to 

Article 120 § 2 of the Constitution (see paragraph 47 in fine below). He 

further argued that the decision was null and void, as its implementation 

was impossible. The decision allowed ET Marin Blagiev to carry and 

process domestic waste-water sludge. However, this could not be done, 

because the waste water treated in the Plovdiv plant came from both 

domestic and industrial sources. It was unfeasible to separate the domestic 

from the industrial sludge and for this reason it was impossible to carry and 

process solely domestic sludge. The applicant further argued that the 

Minister's decision unlawfully classified the sludge as industrial waste, as 

under the relevant rules it was hazardous waste; this was also evident from 

various analyses. Furthermore, the Minister had taken the decision in breach 

of the rules of procedure, as no EIA had been drawn up. 

23.  In his application the applicant also requested the court to stay, as an 

interim measure, the enforcement of the impugned decision, as failure to do 

so could frustrate the purpose of the proceedings and cause irreparable harm 
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to the environment, thus infringing the right of Elshitsa's inhabitants to a 

safe and healthy environment. As the court did not rule on that request, on 

21 February 2001 the applicant renewed it. He argued that the continuing 

implementation of the decision could lead to irreparable harm for the 

environment, as the spreading of sludge was still going on at a regular pace. 

24.  On 21 March 2001 (опр. № 1826 от 21 март 2001 г. по адм. д. 

№ 732/2001, ВАС, ІІ отд.) a three-member panel of the Supreme 

Administrative Court declared the application inadmissible. It found that the 

applicant had not been party to the administrative proceedings and therefore 

had no standing to seek review of the Minister's decision. His interests could 

not be adversely affected by the decision, but solely by the potential 

unlawful actions of those whom the decision authorised to carry and process 

waste. 

25.  On an appeal by the applicant, on 14 June 2001 a five-member panel 

of the Supreme Administrative Court quashed the three-member panel's 

ruling and remitted the case for an examination on the merits (опр. № 4333 

от 14 юни 2001 г. по адм. д. № 3777/2001, ВАС, петчленен състав). It 

held that in view of the aim of the environmental protection legislation – to 

prevent or at least reduce the adverse effects of waste on the environment 

and human health – all individuals living in an area at risk of pollution due 

to waste-treatment operations could be considered as interested parties. The 

applicant, as well as all persons living near the tailings pond, had an interest 

in preventing activities, such as those allowed by the impugned ministerial 

decision, which could pollute their environment and thus possibly impair 

their health. 

26.  On 28 August 2001 the applicant reminded the court once more of 

his request for a stay of execution of the decision. On 18 September 2001 

the three-member panel turned down the request, saying that the materials in 

the file did not point to any danger for the applicant's interests. 

27.  A hearing listed for 16 October 2001 did not take place, as ET Marin 

Blagiev had not been properly summoned. It took place on 15 January 2002. 

The court heard the parties' arguments. A public prosecutor participating in 

the proceedings ex officio submitted that the application should be allowed. 

28.  In a decision of 23 January 2002 (опр. № 605 от 23 януари 2002 г. 

по адм. дело № 4993/2001, ВАС, ІІ отд.) the three-member panel 

discontinued the proceedings, holding that the case had become devoid of 

object as the licence granted to ET Marin Blagiev had expired on 

30 December 2001. 

29.  The applicant appealed, arguing, among other things, that he had a 

continuing legal interest in seeking judicial review of the decision, because 

it had allowed waste disposal near his home, which could lead to problems 

for his health. The annulment of the decision was in addition a prerequisite 

for successfully prosecuting a claim in respect of the harm occasioned by 

the unlawful waste disposal. The decision's effects had not ended on 
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30 December 2001, as the negative results of the activities which it had 

made possible could persist for years to come. 

30.  On 24 September 2002 a five-member panel of the Supreme 

Administrative Court upheld the discontinuance (опр. № 8432 от 

24 септември 2002 г. по адм. д. № 7232/2002, ВАС, петчленен състав). 

It noted that the subsistence of a legal interest in seeking the annulment of 

an administrative decision was mandatory throughout the proceedings. The 

three-member panel had had regard to a fresh development – the expiry of 

the licence – which had come to pass while the proceedings were pending. 

The allegation that the applicant had suffered damage at the time when the 

licence had still been in force was not sufficient to establish the existence of 

a continuing legal interest, as reparation for such damage could be sought in 

civil proceedings. 

E.  Efforts to have the reclamation scheme halted 

31.  The new reclamation scheme drew widespread disapproval from 

Elshitsa's inhabitants. On 10 and 19 April 2000 Mr A.P., member of the 

Panagyurishte Municipal Council, sent letters to the Ministry of Health and 

to the National Centre for Hygiene, Medical Ecology and Nutrition (a 

subdivision of the Ministry of Health). He asked them to give their expert 

opinion on the question whether the implementation of the scheme could 

put at risk the health of the people living near the pond. 

32.  The Centre replied on 25 April 2000. It said that there was a risk of 

heavy-metal contamination impacting on the population's health within a 

ten-kilometre perimeter around the pond. The reclamation scheme lacked a 

suitable system for monitoring the underground water, where the migration 

of such metals could be expected, as the polymer cover was not stable in the 

long term. According to an expert in the Centre's toxicology laboratory, the 

heavy-metal content of the sludge spread on the pond was above the 

regulatory maximum, as shown by the chemical analysis of samples. The 

high levels of copper, zinc, cadmium, nickel, cobalt and chrome led to a 

pollution risk and a risk to the population's health. So did the presence in the 

sludge of lead and manganese. Those metals could have a negative impact 

on the nerve, respiratory and cardiovascular systems, the kidneys, the liver 

and the production of blood. Some of them were allergens, mutagens and 

carcinogens. The scheme's implementation would thus lead to a risk of dust 

from the sludge spreading in the atmosphere. There was also a risk that 

those metals would migrate through the surface and underground water, 

because of the acid pH of the water in the pond. The methodology for 

reclaiming old polluted areas classified the area situated ten to twenty 

kilometres from the source of the pollution as being at risk. 
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33.  Having received the Centre's opinion, on 17 May 2000 Mr A.P. 

asked the Chief Sanitary Inspector to stop the operation of the site. He did 

not receive a reply. Mr A.P. also alerted the mayor of Panagyurishte. 

34.  On 29 May 2000 Panagyurishte's mayor appointed a commission to 

take samples from the place where the sludge was being spread and to 

submit it to a laboratory for an analysis of its heavy-metal content. Such 

samples were taken and sent to the National Centre for Hygiene, Medical 

Ecology and Nutrition. In a letter of 6 June 2000, accompanied by the 

expert opinion of a researcher in its toxicology laboratory, the Centre said 

that the lead, cadmium, copper, zinc, chrome and nickel content of the 

sample was well above the maximum permitted levels. Copper and zinc had 

a negative effect on agricultural crops and livestock. Lead, cadmium, 

chrome and nickel were systematically toxic for mammals and humans: they 

could harm the peripheral and central nervous systems, the production of 

blood, the liver and the kidneys. Those metals also had mutagenic and 

carcinogenic effects. In addition, chrome, cadmium and nickel were strong 

allergens. The underlying soil cement cover would provide some protection 

for the underground water in the region, but it was unclear how it would 

prevent the migration of heavy metals to the surface water. 

35.  On 12 June 2000 Panagyurishte's mayor and the regional governor 

wrote to the Deputy Prime Minister. They urged him to halt the scheme's 

implementation and noted that its continuation could lead to civil unrest in 

Elshitsa. Apparently no reply was received. 

36.  On 13 December 2001 the Ministry of Environment and Water 

granted Eco Elshitsa EOOD a permit to discharge waste water, setting 

certain limits on the content of heavy metals and other toxic substances in it, 

and requiring the company to report to the competent authorities on a 

monthly basis. 

37.  On 25 September 2002 the works on the pond were accepted by the 

authorities. 

38.  On 11 August 2004 Elshitsa's mayor asked the environmental 

inspection authorities in Pazardzhik to provide him with information about 

Eco Elshitsa EOOD's monthly self-monitoring reports. On 8 September 

2004 those authorities replied that they did not have such reports on file and 

that they were pressuring the company to comply with its reporting 

obligations. 

F.  The attempts to carry out an EIA and other assessments of the 

scheme 

39.  On 9 January 2001, as a result of pressure from inhabitants of 

Elshitsa, the Minister for the Environment and Water ordered Eco Elshitsa 

EOOD to commission an EIA. In an additional decision of 1 March 2001 

she specified that the EIA was to be ready by 31 March 2001. 
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40.  As a result of a hunger strike by three members of a public 

committee opposed to the scheme and of a visit by the Minister for the 

Environment and Water to Elshitsa, on 10 November 2001 the Pazardzhik 

Regional Inspectorate of Environment and Water, noting that no EIA had 

been drawn up, ordered that the implementation of the scheme be stopped 

pending completion of the assessment. However, by that time about 97 ha 

of the 98.3 ha of the pond had been covered with sludge. It seems that the 

total amount deposited was forty-eight thousand cubic metres. 

41.  The EIA was ready in March or April 2002. It was submitted for a 

public discussion, at which three experts from the University of Sofia's 

faculty of geology and geography expressed their misgivings about the 

scheme. 

42.  On 4 July 2002 the Minister for the Environment and Water decided 

not to accept the EIA and sent it back for revision. She noted some serious 

omissions in its estimation of the health risk to the population arising from 

the reclamation scheme, the lack of information about the hazardous 

substances involved in the scheme, and the fact that the team which had 

drawn it up did not include an expert on the health and hygiene-related 

aspects of the environment. The Minister instructed the experts to revise the 

EIA and, in particular, to make a comparative study of the existing analyses 

and make an additional chemical analysis of the sludge laid on the pond. It 

was to be specifically checked for heavy metals and mercury content. The 

taking of samples for that analysis had to be done in the presence of the 

persons concerned. The experts were also to indicate the tailings' 

permeability, before and after the pond's capping with soil cement, as well 

as the permeability of the underlying rocks and the stability and the 

permeability of the soil cement after eighteen months of use. The revised 

EIA was to analyse all aspects of the scheme with reference to their effect 

on the health of the inhabitants of the villages surrounding the pond, and to 

propose concrete measures to tackle the problem. The analysis had to focus 

specifically on the penetration of heavy metals in the food chain. 

43.  In October 2003 Eco Elshitsa EOOD and the company which it had 

hired to draw up the EIA submitted additional documents to the Ministry. In 

a letter of 17 October 2003 the Minister said that those documents did not 

contain the information requested in her decision of 4 July 2002. It was thus 

impossible to draw any reliable conclusions as to the effect of the 

reclamation scheme on the people and the environment. However, under the 

regulations in force, it was not necessary to pursue the matter further and 

finalise the EIA. As the works on the site had already been completed, it 

was sufficient for Eco Elshitsa EOOD to produce a self-monitoring report 

on the scheme's impact. 

44.  Following pressure from Elshitsa's inhabitants and the local 

authorities, on 6 April 2004 the Minister of Health ordered the National 

Hygiene and Ecology Centre to carry out an assessment of the environment 
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and the impact of the reclamation scheme on the local population's health. 

In a letter of 14 June 2004 the Centre informed the Ministry that its experts 

were ready to complete the task, but that it could come up with only twenty 

per cent of the necessary funding, amounting to BGN 8,000. In 2007, 2008 

and February 2009 the applicant asked the municipality of Panagyurishte to 

cover the remaining eighty per cent of the amount, but the municipality 

made no provision for such an outlay in its budget. At the time of the latest 

information from the applicant on that point (29 January 2010) the money 

had not been found and the assessment had not been completed. 

45.  The first self-monitoring report by Eco Elshitsa EOOD was drawn 

up in November 2007 and covered the period between November 2006 and 

November 2007. It gave an account of, among other things, the heavy-metal 

content of water coming out of the pond and of grass near it. These 

measurements were based on two water samples and five grass samples. 

One of the water samples did not show a heavy-metal content above the 

regulatory maximum levels, whereas the other did, leading the report to 

conclude that the pond's drainage water was heavily polluted. According to 

the report, the polluting content of the grass samples was below the 

regulatory maximum level, but the applicant submitted that its authors had 

used the wrong comparators, using the regulatory maximum levels for soil, 

not grass, which were considerably lower. The report said that the pond 

should continue to be monitored, but at a decreasing pace, with 

sample-taking once a year for grass and twice a year for water. Further 

reporting was envisaged in 2010. 

G.  Other information 

46.  In its report on the state of the environment in 1997 the Ministry of 

Environment and Water noted, on page 98, that the Plovdiv waste water 

treatment plant had generated 45,601 tonnes of dangerous waste. In its 

annual report for 2004 the Environmental Protection Agency 

(Изпълнителна агенция по околната среда) noted, on page 4, that out of 

approximately 50,175 tonnes of sludge monitored by its Plovdiv branch, 

approximately 41.5 tonnes could be classified as dangerous. In its reports 

for 2006 and 2007 the Agency noted, on pages 9 and 9 respectively, that the 

chromium content of the sludge coming from the Plovdiv waste-water 

treatment plant was above the regulatory maximum. That sludge was 

therefore not appropriate for the reclamation and regeneration of 

agricultural land. 
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II.  RELEVANT DOMESTIC LAW 

A.  The Constitution 

47.  The relevant provisions of the 1991 Constitution read as follows: 

Article 15 

“The Republic of Bulgaria shall ensure the preservation and the reproduction of the 

environment, the conservation of the variety of living nature, and the reasonable 

utilisation of the country's natural and other resources.” 

Article 55 

“Citizens shall have the right to a healthy and favourable environment 

corresponding to the established standards and norms. They must preserve the 

environment.” 

Article 120 

“1.  The courts shall review the lawfulness of the administration's acts and decisions. 

2.  Natural and legal persons shall have the right to seek judicial review of any 

administrative act or decision which affects them, save as expressly specified by 

statute.” 

B.  The Environmental Protection Acts and related regulations 

48.  Under section 19(1) of the 1991 Environmental Protection Act 

(Закон за опазване на околната среда), repealed and replaced by the 

2002 Environmental Protection Act, all activities of private individuals and 

entities and State bodies could be subjected to an EIA. Section 20(1)(1) of 

the 1991 Act, superseded by section 92(1) of the 2002 Act, provided that an 

EIA was mandatory for all the schemes listed in a schedule to the Act. 

Those schemes included the dumping of industrial and domestic waste and 

of waste-water sludge (point 27.4 of the Schedule, as in force between 1997 

and 2001). An EIA could be carried out in other cases as well, pursuant to a 

proposal made by those concerned to the competent authorities 

(section 20(3) of the 1991 Act, superseded by section 93 of the 2002 Act, 

which lays down more detailed rules in that domain). 

49.  The EIA was to be commissioned by the investor and carried out by 

independent experts having no connection with the scheme's planning and 

no vested interest in its completion (section 21(1) of the 1991 Act). The 

expenses were to be borne by the investor (section 23(2) of the 1991 Act). 

The final report was to be submitted to the competent authority, which had 
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to organise a public discussion on it (sections 23(1) and 23a(1) of the 1991 

Act). The public had to be notified of the discussion at least one month in 

advance, through the mass media or other appropriate channels 

(section 23a(2) of the 1991 Act). The authority was to decide on the 

scheme's feasibility not later than three months (after an amendment in 

2001, one month) after the discussion (section 23b(1) of the 1991 Act). The 

decision was to be notified to the investor and made public through the mass 

media or other appropriate channels (section 23b(2) of the 1991 Act). Those 

concerned could seek judicial review (section 23b(3) of the 1991 Act). 

Under section 23c of the 1991 Act, the authorities had to ban or halt 

schemes whose EIAs were negative or which had not been subjected to an 

EIA if one was mandatory. 

50.  Under section 29 of the 1991 Act, whose text has been reproduced in 

section 170 of the 2002 Act, everyone was bound to make good the damage 

which they had, through their own fault, caused to another by polluting or 

spoiling the environment. The amount of compensation could not be less 

than the money needed to repair the damage. Under section 30(1) of the 

1991 Act, the text of which has been reproduced in section 171 of the 2002 

Act, those who had suffered damage as described in section 29 could bring 

proceedings to enjoin the polluter to put an end to the breach and eliminate 

the pollution's effects. Section 30(2) provided that such proceedings could 

be brought by any individual, the municipal authorities and non-profit 

associations. There is no reported case-law under those provisions. 

51.  The 1992 Regulations on hygienic requirements for the protection of 

health in the urban environment (Наредба № 7 от 25 май 1992 г. за 

хигиенните изисквания за здравна защита на селищната среда), issued 

by the Minister of Health on 25 May 1992 and amended several times after 

that, lay down minimum permitted distances between urban areas and 

sources of pollution. Schedule No. 1 to the Regulations provides, in point 

184, that tailings ponds used for depositing hazardous industrial waste for 

up to ten years must be situated farther than two kilometres from urban 

areas. Point 184a lays down the same requirement in respect of tailings 

ponds used for depositing non-hazardous industrial waste for more than ten 

years. Point 335 provides that non-hazardous waste periodically covered 

with soil must be stored more than three kilometres from urban areas. Point 

335a lays down the same requirement in respect of hazardous waste which 

is intended to remain in the storage area for more than ten years. The 

Ministry of Health may authorise a reduction of those distances on the basis 

of an opinion by the local hygiene and epidemiology inspectorate and of an 

EIA (regulation 4(1)). If no EIA is required in respect of the installation in 

issue, before authorising a reduction the Ministry must obtain a 

comprehensive ecological expert's report containing a health-impact 

assessment, drawn up by an independent expert (regulation 4(2)). 
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C.  Waste Management Legislation 

52.  Under section 12(1) of the 1997 Limitation of the Adverse Impact of 

Waste on the Environment Act (Закон за ограничаване на вредното 

въздействие на отпадъците върху околната среда), superseded by 

section 12(1)(1) of the 2003 Waste Management Act (Закон за управление 

на отпадъците), a licence was required for all activities relating to the 

collection, storage or decontamination of waste. The decision to grant such 

licence was subject to judicial review (section 50 of the 1997 Act, 

superseded by section 49 of the 2003 Act). 

53.  Section 37(2) of the 1997 Act provided that facilities and 

installations for the storage and decontamination of waste could be built 

only following a positive EIA. 

D.  The State Responsibility for Damage Act 

54.  Section 1(1) of the Act originally called the 1988 State 

Responsibility for Damage Caused to Citizens Act, renamed on 12 July 

2006 the State and Municipalities Responsibility for Damage Act, provides 

that the State is liable for the damage suffered by private persons as a result 

of unlawful decisions, actions or omissions by civil servants, committed in 

the course of or in connection with the performance of their duties. 

Section 1(2) provides that compensation for damage flowing from unlawful 

administrative decisions may be claimed after the decisions concerned have 

been annulled in prior proceedings. The court examining the claim for 

compensation cannot enquire into the validity of a voidable decision; it may 

merely examine whether a decision is null and void. Section 8(2) provides 

that if another statute provides for a special avenue of redress, the Act does 

not apply. 

III.  RELEVANT INTERNATIONAL MATERIALS 

55.  The text of a number of international instruments and documents 

concerning the environment, including that of the 1998 United Nations 

Convention on Access to Information, Public Participation in Decision 

Making and Access to Justice in Environmental Matters (the Aarhus 

Convention, which Bulgaria signed on 25 June 1998 and ratified on 

17 December 2003) may be found in the Court's judgment in the case of 

Tătar v. Romania (no. 67021/01, ECHR 2009-... (extracts)). 

56.  On 4 November 1999 a standing committee acting on behalf of the 

Council of Europe's Parliamentary Assembly adopted Recommendation 

1431 (1999), entitled “Future action to be taken by the Council of Europe in 

the field of environment protection”. Point 8 of the recommendation said 

that “[i]n the light of changing living conditions and growing recognition of 
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the importance of environmental issues, ... the Convention could include the 

right to a healthy and viable environment as a basic human right”. It urged 

the Committee of Ministers to, among other things, “instruct the appropriate 

bodies within the Council of Europe to examine the feasibility of ... drafting 

an amendment or an additional protocol to the [Convention] concerning the 

right of individuals to a healthy and viable environment”. 

57.  On 27 June 2003 the Parliamentary Assembly adopted 

Recommendation 1614 (2003), entitled “Environment and human rights”. 

Point 3 of the recommendation stated that “in view of developments in 

international law on both the environment and human rights as well as in 

European case-law, especially that of the [Court], the time has now come to 

consider legal ways in which the human rights protection system can 

contribute to the protection of the environment”. Point 8 referred to “the 

case-law of the [Court] concerning States' positive obligations in the area of 

protection against environmental nuisances which are harmful or dangerous 

to health” and said that it “wishe[d] to encourage this process by adding 

provisions concerning the recognition of individual procedural rights, 

intended to enhance environmental protection, to the rights set out in the 

[Convention]”. It therefore recommended to the governments of the 

Member States to “ensure appropriate protection of the life, health, family 

and private life, physical integrity and private property of persons in 

accordance with Articles 2, 3 and 8 of the [Convention] and by Article 1 of 

its Additional Protocol, by also taking particular account of the need for 

environmental protection”. It also called upon the Committee of Ministers 

to “draw up an additional protocol to the [Convention] concerning the 

recognition of individual procedural rights intended to enhance 

environmental protection, as set out in the Aarhus Convention” and to 

“draw up, as an interim measure in preparation for the drafting of an 

additional protocol, a recommendation to member states setting out the 

ways in which the [Convention] provides individual protection against 

environmental degradation, proposing the adoption at national level of an 

individual right to participation in environmental decision making, and 

indicating a preference, in cases concerning the environment, for a broad 

interpretation of the right to an effective remedy guaranteed under 

Article 13”. 
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THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

58.  The applicant complained that by allowing the second reclamation 

scheme to proceed, the authorities had failed to comply with a number of 

legal requirements and to strike a fair balance between the various interests 

at stake, consequently putting his and his family's health at risk and 

preventing him from enjoying his home. He relied on Article 8 of the 

Convention, which provides as follows: 

“1.  Everyone has the right to respect for his private and family life [and] his 

home ... 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  The parties' submissions 

59.  The Government submitted that the environment in Elshitsa had not 

deteriorated after the decommissioning of the mine. The applicant's worries 

in that respect were misplaced and had not materialised. This could be seen 

from the self-monitoring report drawn up by Eco Elshitsa EOOD. There 

was thus no indication that the applicant's private life or home had been 

affected in any way. 

60.  The Government further argued that the reclamation scheme had 

been implemented in line with the applicable regulations. It had been 

approved in strict compliance with the regulatory requirements. There was 

no indication that the decision of the Minister for the Environment and 

Water to grant ET Marin Blagiev a licence to carry waste-water sludge had 

been unlawful. In particular, the law did not require a prior EIA for 

reclamation projects, as they were intended to reduce the effects of earlier 

contaminating activities and improve the environment. The health concerns 

of Elshitsa's inhabitants had been fully taken into account by the authorities. 

61.  The applicant disputed the Government's assertion that the 

reclamation scheme had not increased pollution in the area where he lived. 

Firstly, Eco Elshitsa EOOD's report was actually indicative of pollution, as 

it had found that the heavy-metal content of the water flowing out of the 

pond was higher than the regulatory maximum. The report was in parts 

misleading because it used erroneous comparators, and covered only the 

time between November 2006 and November 2007. No information was 
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available in respect of the preceding period and it was not envisaged to 

provide such information in the future. Moreover, the report did not contain 

any estimate of the scheme's effects on the health of the local population. In 

any event, it could not be seen as a reliable source of information as it had 

been drawn up by the very company which should have been monitored. 

The applicant secondly relied on the official reports mentioned in paragraph 

46 above, which stated that the sludge from the Plovdiv plant contained 

heavy metals and constituted hazardous waste. Furthermore, an expert 

opinion obtained by the mayor of Elshitsa in 2004 had shown that the 

scheme had increased the pond's toxicity instead of providing a sustainable 

solution to the problem through its reclamation. 

62.  The applicant further pointed out that, as no studies had been carried 

out to assess the scheme's effects on the health of the local population, it 

was extremely hard to prove actual harm to his health. However, such harm 

was very likely, especially in the long term, in view of the air, plant and 

water pollution coming from the sludge and the consequent introduction of 

harmful substances in the food chain. In his view, the existence of such risk, 

which weighed heavily on his private and family life and the enjoyment of 

the amenities of his home, was sufficient to trigger the application of 

Article 8. 

63.  In the applicant's submission, the scheme's approval and 

implementation had not been lawful. First, it did not comply with the 

applicable technical regulations. Second, since the laying of sludge in fact 

amounted to a waste-disposal operation, it had been necessary to carry out 

an EIA under the law, both as it stood at the time of the implementation of 

the scheme and as amended after the 2002 changes. The discontinuance of 

the EIA procedure had therefore been unwarranted. Moreover, even if an 

EIA was not mandatory, it should have been carried out to dispel or confirm 

the local population's well-founded fears. However, the authorities had 

chosen to ignore their continued protests, had not completed the EIA and 

had not made funding available for an assessment of the scheme's effect on 

the population's health. 

64.  In the applicant's view, the authorities had not struck a proper 

balance between his rights and the interests of the community. They had 

opted for a controversial and polluting reclamation scheme over a benign 

one only because of the former's presumed lower cost, which had eventually 

turned out to be higher. When reaching their decision, they had not taken 

into account the opinion of the local authorities and had not notified those 

likely to be affected. Later they had ignored the applicant's requests to stay 

the scheme's implementation, and had not imposed on the contractor any 

obligations to minimise the impact of its activities on the environment. 

65.  In his further observations (see paragraph 6 above) the applicant 

submitted that under the applicable legislation and regulations, which he 

described in detail, reclamation schemes such as the one proposed and 
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implemented by ET Marin Blagiev required a prior EIA. However, no such 

assessment had been carried out before the scheme's implementation and the 

one commissioned after that had remained unfinished. In the applicant's 

view, in approving that scheme and in granting ET Marin Blagiev a 

waste-disposal licence, the authorities had acted in breach of domestic law. 

As a result of that, and of the authorities' passive attitude, there was no 

reliable information on the scheme's effects on the environment and the 

health of those living near the pond. Although the scheme's effects were not 

as tangible as noise or smell, they were nonetheless extremely harmful to 

the environment and to human health, as evidenced by the expert opinions 

of the National Centre for Hygiene, Medical Ecology and Nutrition. The 

toxic substances contained in the sludge, which exceeded many times the 

maximum regulatory levels and which migrated through the underground 

water, the atmosphere and the nutrition chain, had a direct effect on the 

applicant's home and his private and family life and attained the minimum 

level of severity required to bring Article 8 into play. It was also significant 

that the impugned situation had lasted more than ten years. It could not 

therefore be regarded as trivial or negligible. It was sufficiently serious to 

prompt the authorities to assess the pollution and find ways to tackle it. 

However, they had not taken effective steps in that regard, and had not 

followed appropriate procedures allowing the applicant's views to be heard. 

B.  The Court's assessment 

66.  In today's society the protection of the environment is an 

increasingly important consideration (see Fredin v. Sweden (no. 1), 

18 February 1991, § 48, Series A no. 192, recently cited in Hamer 

v. Belgium, no. 21861/03, § 79, ECHR 2007-XIII (extracts); Turgut and 

Others v. Turkey, no. 1411/03, § 90, 8 July 2008; and Rimer and Others 

v. Turkey, no. 18257/04, § 38, 10 March 2009). However, Article 8 is not 

engaged every time environmental deterioration occurs: no right to nature 

preservation is included as such among the rights and freedoms guaranteed 

by the Convention or its Protocols (see Kyrtatos v. Greece, no. 41666/98, 

§ 52, ECHR 2003-VI; Hatton and Others v. the United Kingdom [GC], 

no. 36022/97, § 96 in limine, ECHR 2003-VIII; and Fadeyeva v. Russia, 

no. 55723/00, § 68, ECHR 2005-IV). Indeed, that has been noted twice by 

the Council of Europe's Parliamentary Assembly, which urged the 

Committee of Ministers to consider the possibility of supplementing the 

Convention in that respect (see paragraphs 56 and 57 above). The State's 

obligations under Article 8 come into play in that context only if there is a 

direct and immediate link between the impugned situation and the 

applicant's home or private or family life (see, mutatis mutandis, Botta 

v. Italy, 24 February 1998, § 34 in limine, Reports of Judgments and 

Decisions 1998-I). Therefore, the first point for decision is whether the 
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environmental pollution of which the applicant complains can be regarded 

as affecting adversely, to a sufficient extent, the enjoyment of the amenities 

of his home and the quality of his private and family life. 

67.  The Court has considered the question whether pollution can trigger 

the application of Article 8 in a number of cases. The issue first came up in 

a case concerning a plant for the treatment of liquid and solid waste situated 

twelve metres from the applicant's home. Based on medical reports and 

expert opinions showing that hydrogen sulphide emissions from the plant 

exceeded the permitted limit and could endanger the health of those living 

nearby, and that there could be a causal link between those emissions and 

health problems suffered by the applicant's daughter, and the acceptance of 

the domestic courts that, without being a grave health risk, the nuisances in 

issue impaired the quality of life of those living in the plant's vicinity, the 

Court was satisfied that Article 8 was engaged (see López Ostra v. Spain, 

9 December 1994, §§ 7, 49 and 50, Series A no. 303-C). In that case the 

Court famously said that “severe environmental pollution may affect 

individuals' well-being and prevent them from enjoying their homes in such 

a way as to affect their private and family life adversely, without, however, 

seriously endangering their health” (ibid., § 51 in limine). 

68.  In a case concerning a factory producing fertilisers and caprolactam 

and situated about one kilometre from the town where the applicants lived, 

in finding that Article 8 was applicable the Court took into consideration 

that the factory had been classified as high-risk under domestic law, that in 

the course of its production cycle it released large quantities of inflammable 

gas and other toxic substances, that an incident had occurred in which 

several tonnes of toxic gases had escaped, leading to the acute arsenic 

poisoning of one hundred and fifty persons, and that local experts had said 

that owing to the factory's geographical position, emissions from it into the 

atmosphere were often channelled towards the town where the applicants 

lived (see Guerra and Others v. Italy, 19 February 1998, §§ 12 and 57, 

Reports 1998-I). 

69.  By contrast, in a case concerning the destruction of a swamp 

adjacent to the applicants' property, the Court found that the applicants had 

not put forward convincing arguments showing that the alleged damage to 

the birds and other protected species living in the swamp was of such a 

nature as to directly affect their rights under Article 8. The Court noted that 

the crucial element which must be present in determining whether, in a 

given case, environmental pollution has adversely affected one of the rights 

safeguarded by that provision was the existence of a harmful effect on a 

person's private or family sphere and not simply the general deterioration of 

the environment (see Kyrtatos, cited above, §§ 52 and 53). 

70.  In a case concerning a mine where gold was extracted by sodium 

cyanide leaching, and which was located at distances ranging from three to 

nine hundred metres from the homes of most of the applicants, the Court 
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held that Article 8 was applicable. To reach that conclusion, it had regard to 

the findings of the domestic courts, based on an environmental impact 

assessment, that the operation of the mine had caused widespread 

environmental degradation and had affected the applicants (see Taşkın and 

Others v. Turkey, no. 46117/99, §§ 12 and 111-14, ECHR 2004-X). It 

reiterated those findings in a follow-up case concerning the same mine (see 

Öçkan and Others v. Turkey, no. 46771/99, § 40, 28 March 2006). 

71.  In a case concerning the largest iron smelter in Russia, the Court 

formulated with precision the applicable test. It held that to raise an issue 

under Article 8, environmental pollution must directly affect the applicant's 

home, family or private life and that its adverse effects must attain a certain 

minimum level. It went on to say that the assessment of that minimum was 

relative and depended on all the circumstances of the case, such as the 

intensity and duration of the nuisance, and its physical or mental effects. 

The general context of the environment should also be taken into account, 

there being no arguable claim under Article 8 if the detriment complained of 

was negligible in comparison to the environmental hazards inherent to life 

in a modern city (see Fadeyeva, cited above, §§ 68-70, with further 

references). In finding Article 8 applicable, the Court took into 

consideration that the concentration of polluting substances in the air near 

the applicant's home had continuously exceeded the applicable norms, that 

the State had recognised that the environmental situation had caused an 

increase in the morbidity rate for the local residents, that the domestic courts 

had recognised the applicant's right to be resettled away from the “sanitary 

security zone” in which she lived, and that there was a “very strong 

combination of indirect evidence and presumptions” which made it possible 

to conclude that the applicant's prolonged exposure to emissions from the 

plant had caused her health to deteriorate or had at least made her more 

vulnerable to various illnesses and had adversely affected her quality of life 

at home (ibid., §§ 80-88). The Court made similar findings in a later case 

concerning the same iron smelter (see Ledyayeva and Others v. Russia, 

nos. 53157/99, 53247/99, 53695/00 and 56850/00, §§ 96-100, 26 October 

2006). 

72.  In a case concerning a plant for the storage and treatment of special 

waste and the detoxification of hazardous waste, involving treatment of 

industrial waste using chemicals, whose operation had been found to be 

incompatible with environmental regulations by the domestic authorities, 

and which was located thirty metres away from the applicant's home, the 

Court considered it evident that Article 8 was applicable, and did not 

consider the point in detail (see Giacomelli v. Italy, no. 59909/00, §§ 76-98, 

ECHR 2006-XII). 

73.  More recently, in a case concerning a gold-mining plant and its 

pond, situated a hundred metres away from the applicants' home, the Court 

took into account the findings of domestic experts, the fact that a large-scale 
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accident had occurred, resulting in severe pollution, and environmental 

impact assessments produced by the Government during the course of the 

proceedings. On that basis, and notwithstanding the lack of domestic 

decisions or official documents showing clearly the risks that the plant's 

operations posed, the Court concluded that Article 8 was applicable (see 

Tătar, cited above, §§ 89-97). 

74.  The Court and the former Commission have also had to deal with a 

number of cases concerning noise nuisances. A summary of those may be 

found in paragraphs 92 and 93 of the Court's judgment in the recent case of 

Mileva and Others v. Bulgaria (nos. 43449/02 and 21475/04, 25 November 

2010). 

75.  The above-mentioned cases make it plain that the question whether 

pollution can be regarded as affecting adversely an applicant's Article 8 

rights depends on the particular circumstances and on the available 

evidence. In that connection, the Court would add that, in assessing 

evidence, it has generally applied the standard of proof “beyond reasonable 

doubt”. However, such proof may follow from the coexistence of 

sufficiently strong, clear and concordant inferences or of similar unrebutted 

presumptions of fact, and it has been the Court's practice to allow flexibility 

in that respect, taking into consideration the nature of the substantive right 

at stake and any evidentiary difficulties involved (see Fadeyeva, cited 

above, § 79). The salient question is whether the applicant has been able to 

show to the Court's satisfaction that there has been an actual interference 

with his private sphere, and, secondly, that a minimum level of severity has 

been attained (see Fadeyeva, cited above, § 70). The mere allegation that 

the reclamation scheme did not comply with domestic rules – such as the 

1992 Regulations on hygienic requirements for the protection of health in 

the urban environment (see paragraph 51 above) – is not sufficient to 

ground the assertion that the applicant's rights under Article 8 have been 

interfered with (see, mutatis mutandis, Furlepa v. Poland (dec.), 

no. 62101/00, 18 March 2008, and Galev and Others v. Bulgaria (dec.), 

no. 18324/04, 29 September 2009). 

76.  In the instant case, the Court, while not in doubt that the laying of 

sludge from the Plovdiv waste-water treatment plant on the tailings pond 

created an unpleasant situation in the surroundings, is not persuaded that the 

resulting pollution affected the applicant's private sphere to the extent 

necessary to trigger the application of Article 8, for several reasons. First, 

unlike the situation in the majority of the above-mentioned cases, the 

applicant's home and land are situated at a considerable distance from the 

pollution's source: his house is about one kilometre from the tailings pond 

and the land which he cultivates is about four kilometres away (see 

paragraph 7 above). Secondly – and this point is closely related to the first – 

the pollution emanating from the pond is not the result of active production 

processes which can lead to the sudden release of large amounts of toxic 
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gases or substances (contrast López Ostra; Guerra and Others; and 

Fadeyeva, cited above). This also means that there is less risk of a sudden 

deterioration of the situation (contrast Tătar, cited above). Thirdly, there is 

no indication that there have been incidents entailing negative consequences 

for the health of those living in Elshitsa (contrast Guerra and Others and 

Tătar, both cited above). Admittedly, various domestic authorities found 

that the sludge laid on the pond, coming as it does partly from industrial 

waste water, contains substances – chiefly heavy metals – which are not 

suited for reclamation purposes and are capable of adversely affecting 

human health when spreading in the environment (see paragraphs 10, 11, 

32, 34, 45 and 46 above). However, there are no materials in the case file to 

show that the pollution in and around the pond has caused an increase in the 

morbidity rate of Elshitsa's residents (contrast Fadeyeva, cited above) or has 

had a sufficiently adverse impact on the applicant's enjoyment of the 

amenities of his home and the quality of his private and family life. Indeed, 

the applicant conceded that he could not show any actual harm to his health 

or even a short-term health risk, but merely feared negative consequences in 

the long term (see paragraph 62 above and contrast López Ostra and 

Fadeyeva, both cited above). Nor did the applicant provide particulars 

showing that the degree of disturbance in and around his home had been 

such as to considerably affect the quality of his private or family life 

(contrast, mutatis mutandis, Hatton and Others, cited above, § 118). 

77.  It is true that in declaring the applicant's application for judicial 

review admissible the Bulgarian Supreme Administrative Court found that 

the applicant, as well as all persons living near the pond, had a sufficient 

interest in bringing proceedings in relation to that situation (see paragraph 

25 above). However, unlike the Turkish court in Taşkın and Others (cited 

above, §§ 12 and 111-14), it did not base that ruling on findings about the 

extent to which the applicant had been personally affected by the impugned 

reclamation scheme. It rather had regard to the general aim of the domestic 

environmental protection legislation, which are quite different from the aims 

of Article 8 of the Convention. It should be pointed out in this connection 

that the conditions governing individual applications under the Convention 

are not necessarily the same as the national criteria relating to locus standi 

in domestic proceedings. National rules on that point may serve different 

purposes and, while those purposes may sometimes be analogous, they need 

not always be. Indeed, the underlying object of the Convention mechanism 

is to provide a safeguard to those personally affected by violations of 

fundamental human rights (see, mutatis mutandis, Velikova v. Bulgaria 

(dec.), no. 41488/98, ECHR 1999-V (extracts)). As already noted, neither 

Article 8 nor any of other provision of the Convention or its Protocols were 

specifically designed to provide protection of the environment; other 

international instruments and domestic legislation are better suited to 

address such issues (see Kyrtatos, cited above, § 52 in fine). 
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78.  Naturally, given the lack of conclusive official information on the 

subject, owing to the authorities' failure to complete the EIA which they 

decided to carry out in 2001 and to the lack of reliable data from other 

sources (see paragraphs 39-45 above), it is understandable that the applicant 

had and continues to have misgivings about the risk to his and his family's 

health and well-being on account of the pollution resulting from the toxic 

substances contained in the waste-water sludge laid on the pond. However, 

he has not apparently suffered any actual harm to date. In the absence of 

proof of any direct impact of the impugned pollution on the applicant or his 

family, the Court is not persuaded that Article 8 is applicable on that ground 

either (contrast McGinley and Egan v. the United Kingdom, 9 June 1998, 

§§ 96 and 97, Reports 1998-III, which concerned direct exposure to 

radiation from a nuclear explosion, and Roche v. the United Kingdom [GC], 

no. 32555/96, §§ 155 and 156, ECHR 2005-X, which concerned direct 

exposure to mustard and nerve gas). 

79.  There has therefore been no violation of Article 8 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1 

80.  The applicant complained that he could not fully enjoy his property, 

as his agricultural activities had become risky as a result of the pollution 

around the tailings pond. He also complained that the value of his property 

had declined owing to the widely publicised environmental problems 

surrounding the pond's reclamation. He relied on Article 1 of Protocol 

No. 1, which provides as follows: 

“Every natural or legal person is entitled to the peaceful enjoyment of his 

possessions. No one shall be deprived of his possessions except in the public interest 

and subject to the conditions provided for by law and by the general principles of 

international law. 

The preceding provisions shall not, however, in any way impair the right of a State 

to enforce such laws as it deems necessary to control the use of property in 

accordance with the general interest or to secure the payment of taxes or other 

contributions or penalties.” 

A.  The parties' submissions 

81.  The Government argued that the applicant's rights under this 

provision had not been infringed in any way. 

82.  In the applicant's submission, the laying of polluting sludge near his 

property had prevented him from using it normally, had reduced its value 

and had put his business at risk. Those activities, which fully disregarded 

his economic interests, had failed to strike a fair balance under Article 1 of 

432



 IVAN ATANASOV v. BULGARIA JUDGMENT 23 

 

Protocol No. 1 for the same reasons as those set out in respect of Article 8 

of the Convention. 

B.  The Court's assessment 

83.  Article 1 of Protocol No. 1 does not guarantee the right to enjoy 

one's possessions in a pleasant environment (see Galev and Others 

v. Bulgaria (dec.), no. 18324/04, 29 September 2009, with further 

references). That said, a severe nuisance may seriously affect the value of 

real property and thus amount to a partial expropriation (see Rayner v. the 

United Kingdom, no. 9310/81, Commission decision of 16 July 1986, 

Decisions and Reports (DR) 47, p. 5, at p. 14, and Taşkın and Others (dec.), 

cited above). However, the applicant has not produced evidence to show 

that the reclamation scheme had any effect on his property or affected 

adversely its value (see, mutatis mutandis, Ashworth and Others v. the 

United Kingdom (dec.), no. 39561/98, 20 January 2004; Fägerskiöld 

v. Sweden (dec.), no. 37664/04, 26 February 2008; and Galev and Others, 

cited above). Nor has he produced evidence to show the extent of the losses 

allegedly suffered by his agricultural business as a result of the reclamation 

scheme (see, mutatis mutandis, Taura and Others v. France, no. 28204/95, 

Commission decision of 4 December 1995, DR 83-B, p. 112, at p. 133). 

84.  There has therefore been no violation of Article 1 of Protocol No. 1. 

III.  ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

85.  The applicant complained that the Supreme Administrative Court 

had refused to consider the merits of his application for judicial review, and 

had failed to address a number of decisive arguments raised by him and to 

rule properly and in good time on the request to stay the implementation of 

the impugned decision. He relied on Article 6 § 1 of the Convention, which 

provides, in so far as relevant: 

“In the determination of his civil rights and obligations ..., everyone is entitled to a 

fair and public hearing within a reasonable time by [a] ... tribunal ...” 

A.  The parties' submissions 

86.  The Government made no submissions on this complaint. 

87.  The applicant submitted that Article 6 was applicable, as the 

proceedings concerned his constitutionally guaranteed rights to a healthy 

environment and respect for his personal sphere. Those rights undoubtedly 

had a civil character, and the outcome of the proceedings was decisive for 

their exercise and also for the right to seek compensation for the damage 
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caused by an unlawful administrative decision. Moreover, the decision of 

which he had sought review had not been a discretionary one. 

88.  The applicant further submitted that he had not been able to obtain a 

ruling on the substance of his claim. That had been the result of the slow 

pace of the proceedings and of the court's failure to stay the reclamation 

scheme's implementation and to address the argument that despite the 

expiry of the licence its effects had not ceased to exist. 

B.  The Court's assessment 

89.  The applicability of one of the substantive clauses of the Convention 

constitutes, by its very nature, an issue going to the merits of the case, to be 

examined independently of the respondent State's attitude. The Court must 

therefore examine whether the proceedings in issue in the present case 

concerned a dispute over the applicant's “civil rights and obligations” (see, 

among other authorities, H. v. France, 24 October 1989, § 47, Series A 

no. 162-A). 

90.  For Article 6 § 1 in its “civil” limb to be applicable, there must be a 

dispute (“contestation” in the French text) over a “civil right” which can be 

said, at least on arguable grounds, to be recognised under domestic law. The 

dispute must be genuine and serious; it may relate not only to the actual 

existence of a right but also to its scope and the manner of its exercise; and, 

finally, the result of the proceedings must be directly decisive for the right 

in question, mere tenuous connections or remote consequences not being 

sufficient to bring Article 6 § 1 into play. The character of the legislation 

which governs how the matter is to be determined or that of the authority 

invested with jurisdiction in the matter are of little consequence (see, as a 

recent authority, Micallef v. Malta [GC], no. 17056/06, § 74, ECHR 

2009-...). 

91.  The Court does not doubt that Bulgarian law gave the applicant a 

right to a “healthy and favourable environment” (see paragraph 47 above). It 

is also willing to accept that the right in question can be regarded as “civil” 

for the purposes of Article 6 § 1, and that the proceedings before the 

Supreme Administrative Court concerned a serious and genuine dispute 

between the applicant and the authorities as to whether the licence granted 

to ET Marin Blagiev was valid. However, the question remains whether 

those proceedings were directly decisive for the right in question. 

92.  In the Court's view, on this point the position in the present case 

closely resembles that in Balmer-Schafroth and Others. In that case, the 

Court found that Article 6 § 1 did not apply to proceedings in which the 

applicants had challenged the extension of a nuclear power station's licence, 

because they had not “establish[ed] a direct link between the operating 

conditions of the power station which were contested by them and their 

right to protection of their physical integrity, as they [had] failed to show 
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that the operation of [the] power station exposed them personally to a 

danger that was not only serious but also specific and, above all, imminent” 

(see Balmer-Schafroth and Others v. Switzerland, 26 August 1997, § 40, 

Reports 1997-IV). Later, in Athanassoglou and Others v. Switzerland 

([GC], no. 27644/95, §§ 46-55, ECHR 2000-IV), the Court fully confirmed 

that position. Much like the applicants in those two cases, in his application 

to the Supreme Administrative Court the applicant in the instant case did 

not point to concrete health hazards, but complained about the reclamation 

scheme's hypothetical consequences for the environment and human health 

(see paragraphs 22 and 23 above). It must therefore be concluded that the 

connection between the proceedings – whose sole object was the lawfulness 

of the decision to grant a licence allowing ET Marin Blagiev to carry and 

lay sludge – and the right invoked by the applicant was too tenuous. 

93.  It is true that in an earlier case, Zander, where the applicants had 

sought to challenge a licence allowing a company to lay waste in a dump 

adjacent to their property, the Court found Article 6 § 1 applicable, saying 

that the outcome of the proceedings was decisive for the applicants' 

entitlement to protection against pollution (see Zander v. Sweden, 

25 November 1993, §§ 24 and 25, Series A no. 279-B). However, that 

conclusion was clearly influenced by the fact that the dump was 

indisputably polluting the water in the applicants' well, which was their only 

source of drinking water. The adverse effects on their health were thus, 

unlike the situation in the present case, immediate and certain. Similarly, in 

Taşkın and Others the Court found that the applicants' right to protection of 

their physical integrity was directly at stake in the proceedings before the 

Turkish Supreme Administrative Court, because the scale of the risk had 

been established by that court (see Taşkın and Others, cited above, § 133, as 

well as Öçkan and Others, cited above, § 52). In Okyay and Others, the 

Court made similar findings, and regarded the fact that the domestic courts 

had ruled in the applicants' favour on the merits as decisive (see Okyay and 

Others v. Turkey, no. 36220/97, §§ 65-68, ECHR 2005-VII). The position in 

the present case, in which the Supreme Administrative Court discontinued 

the proceedings and did not make any findings about the reclamation 

scheme's effect on the applicant's health or well-being (see paragraphs 28 

and 30 above), is different. 

94.  Lastly, the Court cannot subscribe to the applicant's argument that 

Article 6 § 1 applied to the proceedings before the Supreme Administrative 

Court because, if that court had decided to annul the licence, the applicant 

would have been able to apply, in separate proceedings, for compensation 

under section 1 of the State Responsibility for Damage Act (see paragraph 

54 above). There is no question that if the applicant had brought such 

compensation proceedings Article 6 § 1 would have applied to them (see, 

among other authorities, Editions Périscope v. France, 26 March 1992, 

§§ 37 and 40, Series A no. 234-B). However, that does not mean that it is 
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applicable, on that ground alone, to earlier proceedings whose outcome is 

capable of supplying the cause of action for such compensation 

proceedings. Proceedings do not become “civil” merely because they have 

economic implications, and the application for judicial review lodged by the 

applicant pursued the sole aim of having the licence annulled (see, mutatis 

mutandis, SARL du Parc d'activités de Blotzheim and SCI Haselaecker 

v. France (dec.), no. 48897/99, ECHR 2003-III). 

95.  In sum, the Court finds that the outcome of the proceedings before 

the Supreme Administrative Court was decisive for the question whether the 

licence granted to ET Marin Blagiev was valid, but not for the 

“determination” of any “civil right” which Bulgarian law conferred on the 

applicant as a private individual. 

96.  It follows that Article 6 § 1 is not applicable in the present case and 

has therefore not been violated. 

IV.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

97.  The applicant complained that he had not had an effective remedy 

for his complaints under Article 8 of the Convention and Article 1 of 

Protocol No. 1. He relied on Article 13 of the Convention, which provides 

as follows: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity.” 

A.  The parties' submissions 

98.  The Government argued that there was no indication that attempts 

had been made to challenge the decision of the Interdepartmental Expert 

Council of the Ministry of Industry to approve the scheme proposed by ET 

Marin Blagiev. They also argued that the actions under sections 29 and 30 

of the 1991 Environmental Protection Act, superseded by sections 170 and 

171 of the 2002 Environmental Protection Act, were effective remedies 

against anyone – private persons or public authorities – who caused 

pollution or degradation of the environment. 

99.  The applicant submitted that the above-mentioned Council's decision 

had not been made public. It had therefore not been possible to challenge it. 

Moreover, the instruments on the basis of which that body functioned did 

not make clear provision for its decisions to be open to legal challenges by 

those concerned. He had tried another remedy, which had been just as likely 

to provide him with adequate redress: an application for judicial review of 

the waste-treatment licence. As regards claims under the Environmental 

Protection Acts, there were no examples of one having been used 
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successfully to date. In addition, such actions presupposed existing harm, 

whereas he should not have been made to wait for the emergence of such 

harm. Finally, an action under the SRDA would have been admissible only 

if the administrative decision alleged to have caused damage had been 

overturned in prior proceedings, which was not the case. 

B.  The Court's assessment 

100.  Article 13 guarantees the availability of a remedy at national level 

to enforce – and hence to allege non-compliance with – the substance of the 

Convention rights in whatever form they may happen to be secured in 

domestic law. However, that Article cannot reasonably be interpreted as 

requiring such remedy in respect of any supposed grievance under the 

Convention that a person may have, no matter how unmeritorious; the 

grievance must be an arguable one in terms of the Convention (see Boyle 

and Rice v. the United Kingdom, 27 April 1988, § 52, Series A no. 131). 

The Court has abstained from giving an abstract definition of the notion of 

arguability, preferring in each case to determine, in the light of the particular 

facts and the nature of the legal issues raised, whether a claim forming the 

basis of a complaint under Article 13 was arguable. It has said that the 

admissibility decision in the case is not binding in that respect, but may 

provide useful pointers (ibid., §§ 54 and 55, as well as Plattform “Ärzte für 

das Leben” v. Austria, 21 June 1988, § 27, Series A no. 139). 

101.  As a rule, the fact that a complaint has been declared admissible is 

a strong indication that it can be regarded as arguable for the purposes of 

Article 13, even if the Court ultimately finds no breach of the substantive 

provision in issue (see, for example, Hatton and Others, cited above, § 137). 

However, as pointed out above, the determination whether a claim is 

arguable does not depend so much on the case's procedural posture as on the 

particular facts and the nature of the legal issues raised. Unlike Hatton and 

Others, in the present case the Court, having regard to the particular 

circumstances and the available evidence, was not persuaded that the 

impugned reclamation scheme had had a sufficiently direct impact on the 

applicant's private sphere to even trigger the application of Article 8 (see 

paragraphs 76-79 above). Likewise, the Court found no breach of Article 1 

of Protocol No. 1 on the basis that there was no evidence that the 

reclamation scheme had had any effect on the applicant's possessions (see 

paragraphs 83 and 84 above). The position here is therefore akin to that in 

cases such as Halford v. the United Kingdom (25 June 1997, §§ 69 and 70, 

Reports 1997-III) and Russian Conservative Party of Entrepreneurs and 

Others v. Russia (nos. 55066/00 and 55638/00, § 90, ECHR 2007-I), in 

which the Court, having regard to the particular circumstances, departed 

from its usual approach and found that complaints which had been declared 

admissible were nonetheless not arguable in terms of Article 13. 
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102.  No arguable claim that Article 8 of the Convention and Article 1 of 

Protocol No. 1 were violated has thus been made out; Article 13 therefore 

does not apply. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been no violation of Article 8 of the Convention; 

 

2.  Holds that there has been no violation of Article 1 of Protocol No. 1; 

 

3.  Holds that there has been no violation of Article 6 § 1 of the Convention; 

 

4.  Holds that there has been no violation of Article 13 of the Convention. 

Done in English, and notified in writing on 2 December 2010, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

Claudia Westerdiek Peer Lorenzen 

 Section Registrar  President 
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In the case of Dubetska and Others v. Ukraine, 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Peer Lorenzen, President, 

 Karel Jungwiert, 

 Mark Villiger, 

 Mirjana Lazarova Trajkovska, 

 Zdravka Kalaydjieva, 

 Ganna Yudkivska, 

 Angelika Nußberger, judges, 

and Claudia Westerdiek, Section Registrar, 

Having deliberated in private on 18 January 2011, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 30499/03) against Ukraine 

lodged with the Court on 4 September 2003 under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by eleven Ukrainian nationals: Ms Ganna Pavlivna 

Dubetska, born in 1927; Ms Olga Grygorivna Dubetska, born in 1958; 

Mr Yaroslav Vasylyovych Dubetskyy, born in 1957; Mr Igor 

Volodymyrovych Nayda, born in 1958; Ms Myroslava Vasylivna Nayda1, 

born in 1960; Mr Arkadiy Vasylyovych Gavrylyuk, born in 1932; 

Ms Ganna Petrivna Gavrylyuk, born in 1939; Ms Alla Arkadiyivna Vakiv, 

born in 1957; Ms Mariya Yaroslavivna Vakiv, born in 1982; Mr Yaroslav 

Yosypovych Vakiv, born in 1955; and Mr Yuriy Yaroslavovych Vakiv, 

born in 1979. 

2.  The applicants were represented by Ms Y. Ostapyk, a lawyer 

practising in Lviv. The Ukrainian Government (“the Government”) were 

represented by their Agent, Mr Y. Zaytsev. 

3.  The applicants alleged that the State authorities had failed to protect 

their home, private and family life from excessive pollution generated by 

two State-owned industrial facilities. 

4.  On 15 October 2008 the President of the Fifth Section decided to give 

notice of the application to the Government. It was also decided to rule on 

the admissibility and merits of the application at the same time (Article 29 

§ 1). 

5.  On an unspecified date after the case was communicated the applicant 

Mr Arkadiy Gavrylyuk died. On 18 September 2009 the applicants' 

representative requested that his claims be excluded from consideration. 

                                                 
1.  Rectified on 18 October 2011: the text was “Myroslava Yaroslavivna Nayda”. 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicants are Ukrainian nationals residing in the hamlet of 

Vilshyna in the Lviv region. 

A.  Preliminary information 

7.  The first to fifth applicants are members of an extended family 

residing in a house owned by the first applicant (the Dubetska-Nayda family 

house). This house was built by the family in 1933. 

8.  The remaining applicants are members of an extended family residing 

in a house constructed by the sixth applicant (the Gavrylyuk-Vakiv family 

house). This house was built by him in 1959. It is unclear whether a permit 

for construction of this house was obtained in 1959. Subsequently the house 

was officially registered, to which a property certificate of 1988 is witness. 

9.  The applicants' houses are located in Vilshyna hamlet, 

administratively a part of Silets village, Sokalskyy district, Lviv Region. 

The village is located in the Chervonograd coal-mining basin. 

10.  In 1955 the State began building, and in 1960 put into operation, the 

Velykomostivska No. 8 coal mine, whose spoil heap is located 100 metres 

from the Dubetska-Vakiv family house. In 2001 this mine was renamed the 

Vizeyska mine of the Lvivvugillya State Holding Company (“the mine”; 

Шахта «Візейська» ДХК «Львіввугілля»). In July 2005 a decision was 

taken to close the mine as unprofitable. The closure project is currently 

under way. 

11.  In 1979 the State opened the Chervonogradska coal processing 

factory (“the factory”; Центрально-збагачувальна фабрика 

«Червоноградська») in the vicinity of the hamlet, initially managed by the 

Ukrzakhidvugillya State Company. In 2001 the factory was leased out to the 

Lvivsystemenergo Closed Joint Stock Company (ЗАТ 

«Львівсистеменерго»). Subsequently the Lvivsystemenergo CJSC was 

succeeded by the Lviv Coal Company Open Joint Stock Company. In 2007 

a decision was taken to allow the factory to be privatised. It is not clear 

whether the factory has already been privatised. 

12.  In the course of its operation the factory has piled up a 60-metre 

spoil heap 430 metres from the Dubetska-Nayda family house and 

420 metres from the Gavrylyuk-Vakiv family house. This spoil heap was 

not subject to privatisation and remained State property. 
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B.  The environmental situation in Vilshyna hamlet 

1.  General data concerning pollution emitted by the factory and the 

mine 

13.  According to a number of studies by governmental and 

non-governmental entities, the operation of the factory and the mine has had 

adverse environmental effects. 

14.  In particular, in 1989 the Sokalskyy District Council Executive 

Committee (“the Sokalskyy Executive Committee”; Виконавчий комітет 

Сокальської районної ради) noted that the mine's and the factory's spoil 

heaps caused continuous infiltration of ground water, resulting in flooding 

of certain areas. 

15.  According to an assessment commissioned by the State Committee 

for Geology and Mineral Resource Utilisation, jointly with the 

Zakhidukrgeologiya State geological company (Державний комітет 

України по геології та використанню надр; Державне геологічне 

підприємство «Західукргеологія») in 1998, the factory was a major 

contributor to pollution of the ground water, in particular on account of 

infiltration of water from its spoil heap. The authors of the assessment 

contended, in particular, that: 

“All the coal-mining industry operational in the region for over forty years has been 

negatively affecting the environment: spoil heaps from the mines and the coal-

processing factory have been created, from which dust with a high concentration of 

toxic components spreads into the atmosphere and the soil ... systems of water 

drainage of the mines ... and cesspools... of the coal-processing factory are sources of 

pollution of surface and underground waters ... 

Rocks from the spoil heaps contain a variety of toxic heavy metals, leaching of 

which results in pollution of soils, surface and underground waters ... 

Very serious polluters ... are cesspools of mining waters and factory tailing ponds ..., 

which in the event of the slightest disturbance of the hydro-insulation cause pollution 

of surface and ground waters ... 

The general area of soil subsidence is about 70 square kilometres2... the deepest 

subsidence (up to 3.5 metres) corresponds to areas with the most mining activity... 

During construction of the water inlets ... deep wells were drilled which reached 

those [mineralised] waters. All this inevitably affected the health of people living in 

the area, first of all the children ... 

Extremely high pollution levels ... were found in the hamlet of Vilshyna, not far 

from the coal-processing factory and mine no. 8 spoil heaps, in the wells of Mr T. and 

Mr Dubetskyy. We can testify that even the appearance of this water does not give 

                                                 
2.  Rectified on 2 May 2011: the text was “70 square meters”. 
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grounds to consider it fit for any use. People from this community should be supplied 

with drinking-quality water or resettled ...” 

16.  In 2001 similar conclusions were proposed in a white paper 

published by Lviv State University. 

17.  On 20 April 2000 the Chervonograd Sanitary Epidemiological 

Service (“the Sanitary Service”; Червоноградська міська 

санітарно-епідеміологічна служба) recorded a 5.2-fold excess of dust 

concentration and a 1.2-fold excess of soot concentration in ambient air 

samples taken 500 metres from the factory's chimney. 

18.  On 1 August 2000 the Sanitary Service sampled water in the 

Vilshyna hamlet wells and found it did not meet safety standards. In 

particular, the concentration of nitrates exceeded the safety limits by three- 

to five-fold, the concentration of iron by five- to ten-fold and that of 

manganese by nine- to eleven-fold. 

19.  On 16 August 2002 the Ministry of Ecology and Natural Resources 

(Міністерство екології та природних ресурсів) acknowledged in a letter 

to the applicants that mining activities were of major environmental concern 

for the entire Chervonograd region. They caused soil subsidence and 

flooding. Heavy metals from mining waste penetrated the soil and ground 

waters. The level of pollution of the soil by heavy metals was up to ten 

times the permissible concentration, in particular in Silets village, especially 

on account of the operation of the factory and the mine. 

20.  On 28 May 2003 factory officials and the Chervonograd Coal 

Industry Inspectorate (Червоноградська гірничо-технічна інспекція з 

нагляду у вугільній промисловості) recorded infiltration of water from the 

foot of the factory's spoil heap on the side facing Vilshyna hamlet. They 

noted that water flowing from the heap had accumulated into one hectare of 

brownish salty lake. 

21.  In 2004 the Zakhidukrgeologiya company published a study entitled 

“Hydrogeological Conclusion concerning the Condition of Underground 

Waters in the Area of Mezhyriccha Village and Vilshyna Hamlet”, 

according to which in the geological composition of the area there were 

water-bearing layers of sand. The study also indicated that even before the 

beginning of the mining works the upper water-bearing layers were 

contaminated with sodium and compounds thereof as well as iron in the 

river valleys. However, exploitation of the mines added pollution to 

underground waters, especially their upper layers. 

22.  On 14 June 2004 the Lviv Chief Medical Officer for Health 

(Головний державний санітарний лікар Львівської області) noted that 

air samples had revealed dust and soot exceeding the maximum permissible 

concentrations 350 metres from the factory, and imposed administrative 

sanctions on the person in charge of the factory's boiler. 

23.  In September 2005 Dr Mark Chernaik of the Environmental Law 

Alliance Worldwide reported that the concentration of soot in ambient air 
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samples taken in Vilshyna hamlet was 1.5 times higher than the maximum 

permissible concentration under domestic standards. The well water was 

contaminated with mercury and cadmium, exceeding domestic safety 

standards twenty-five-fold and fourfold respectively. According to the 

report, the hamlet inhabitants were exposed to higher risks of cancer and 

respiratory and kidney diseases. 

2.  The applicants' accounts of damage sustained by them on account of 

the mine and factory operation 

24.  The applicants first submitted that their houses had sustained 

damage as a result of soil subsidence caused by mining activities and 

presented an acknowledgement of this signed by the mine's director on 1 

January 1999. According to the applicants, the mine promised to pay for the 

repair of their houses but never did so. 

25.  Secondly, the applicants alleged that they were continuing to suffer 

from a lack of drinkable water. They contended that until 2009 the hamlet 

had no access to a mains water supply. Using the local well and stream 

water for washing and cooking purposes caused itching and intestinal 

infections. The applicants presented three photographs reportedly of the 

water available to them near their home. One photo entitled “water in a well 

in Vilshyna hamlet” pictured a bucket full of yellow-orange water near a 

well. The second photo entitled “a stream near the house” pictured a small 

stream of a bright orange colour. The third photo entitled “destruction of 

plant life by water from the coal-processing factory waste heap” depicted a 

brownish lake with many stumps and several dead bushes in the middle of 

it. 

26.  The applicants further contended that from 2003 the 

Lvivsystemenergo CJSC had been bringing, at its own expense, drinkable 

water into the hamlet by truck and tractor. However, this water was not 

provided in sufficient quantity. In evidence of this statement, the applicants 

presented a photograph picturing five large buckets of water and entitled 

“weekly water supply”. 

27.  The applicants further alleged that the water supply was not always 

regular. In support of this argument they produced letters from the 

Sokalskyy District Administration dated 9 July 2002 and 7 March 2006, 

acknowledging recent irregularities in supply of drinking water. 

28.  Thirdly, some of the applicants were alleged to have developed 

chronic health conditions associated with the factory operation, especially 

with air pollution. They presented medical certificates which stated that 

Olga Dubetska and Alla Vakiv were suffering from chronic bronchitis and 

emphysema and that Ganna Gavrylyuk had been diagnosed with carcinoma. 

29.  Fourthly, the applicants contended that their frustration with 

environmental factors affected communication between family members. In 

particular, lack of clean water for washing reportedly caused difficulties in 
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relations between spouses. Younger family members sought to break away 

from the older ones in search of better conditions for their growing children. 

30.  The applicants, however, did not relocate. They alleged that they 

would not be able to sell houses located in a contaminated area or to find 

other sources of funding for relocation to a safer community without State 

support. In evidence, the applicants presented a letter from a private real 

estate agency, S., dated September 2009, stating the following: 

“since in Vilshyna hamlet ... there has been no demand for residential housing for 

the past ten years because of the situation of this hamlet in technogenically polluted 

territory and subsidence of soil on its territory ... it is not possible to determine the 

market value of the house.” 

C.  Administrative decisions addressing the harmful effects of the 

factory and mine operation 

1.  Decisions aimed at improving the environmental situation in the 

region 

31.  In November 1995 the Sanitary Service ordered the factory to 

develop a plan for management of the buffer zone. 

32.  On 5 June 1996 the Sanitary Service found that the factory had failed 

to comply with its order and ordered suspension of its operation. In spite of 

this measure, the factory reportedly continued to operate, with no further 

sanctions being imposed on its management. 

33.  On 7 April 2000 and 12 June 2002 the State Commission for 

Technogenic and Ecological Safety and Emergencies (“The Ecological 

Safety Commission”; Державна комісія з питань 

техногенно-екологічної безпеки та надзвичайних ситуацій) ordered a 

number of measures to improve water management and tackle soil pollution 

in the vicinity of the factory. 

34.  On 14 April 2003 the Lviv Regional Administration (Львівська 

обласна державна адміністрація) noted that the overall environmental 

situation had not improved since the Ecological Safety Commission's 

decision of 7 April 2000, as no funds had been allocated by the State Budget 

for implementation of the relevant measures. 

35.  On 27 January 2004 the Sanitary Service found that the mine had 

failed to comply with its instruction of 4 December 2003 as to the 

development of a plan for management of the buffer zone, and ordered 

suspension of its operation. However, the mine reportedly continued to 

operate. 

36.  On 13 July 2005 the Marzeyev State Institute for Hygiene and 

Medical Ecology (Інститут гігієни та медичної екології 

ім. О. М. Марзеєва АМН України) developed a management plan for the 
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factory buffer zone. The authors of the report acknowledged that the factory 

was polluting the air with nitrogen dioxide, carbon oxide, sulphuric 

anhydride and dust. They noted, however, that according to their studies 

ambient air samples taken more than 300 metres from the factory did not 

contain excessive pollution. The plan provided for implementation of a 

number of measures aimed at improvement of the hydro-insulation of the 

spoil heap, as well as reduction of its height to 50 metres. The authors 

concluded that in view of such measures it was possible to establish a 

general buffer zone at 300 metres for the entire factory site. 

37.  Later in the year the Ministry of Health (Міністерство охорони 

здоров'я) approved the Marzeyev Institute's plan, on an assumption that the 

height of the spoil heap would be reduced by August 2008. 

38.  On 29 April 2009 the Sanitary Service fined the factory director for 

failing to implement the measures in the factory buffer zone management 

plan. 

2.  Decisions concerning the applicants' resettlement 

39.  On 20 December 1994 the Sokalskyy Executive Committee noted 

that eighteen houses, including those of the applicants, were located within 

the factory spoil heap 500-metre buffer zone, in violation of applicable 

sanitary norms. It further allowed the Ukrzakhidvugillya company to 

resettle the inhabitants and to have these houses demolished. The 

Committee further obliged the company director to provide the applicants 

with housing by December 1996. This decision was not enforced. 

40.  In 1995 the Sokalskyy Executive Committee amended its decision 

and allowed the residents to keep their former houses following resettlement 

for recreational and gardening use. 

41.  On 7 April 2000 the Ecological Safety Commission noted that 

eighteen families lived within the limits of the factory buffer zone and 

commissioned the Ministry of Fuel and Energy and local executive 

authorities to ensure their resettlement in 2000-2001. The names of the 

families appear not to have been listed. 

42.  In December 2000 and 2001 the applicants enquired of the Ministry 

of Fuel and Energy when they would be resettled and received no answer. 

43.  In 2001 the Lviv Regional Administration included resettlement of 

eighteen families (names not listed) from the factory sanitary security zone 

in their annual activity plan, indicating the State budget as the funding 

source and referring to the Ecological Safety Commission's decision of 

7 April 2000. 

44.  On 12 June 2002 the Ecological Safety Commission noted that its 

decision of 7 April 2000 remained unenforced and ordered the Sokalskyy 

District Administration, the Silets Village Council and the factory to work 

together to ensure the resettlement of families from the factory spoil heap 

buffer zone by the end of 2003. 
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45.  In June 2002 the applicants, along with other village residents, 

complained to the President of Ukraine about the non-enforcement of the 

decisions concerning their resettlement. The President's Administration 

redirected their complaint to the Lviv Regional Administration and the 

Ministry of Ecology and Natural Resources for consideration. 

46.  On 16 August 2002 the Ministry of Ecology and Natural Resources 

informed the Vilshyna inhabitants in response to their complaint that it had 

proposed that the Cabinet of Ministers ensure prompt resettlement of the 

inhabitants from the factory buffer zone in accordance with the decision of 

the Ecological Safety Commission of 7 April 2000. 

47.  On 14 April 2003 the Lviv Regional Administration informed the 

applicants that it had repeatedly requested the Prime Minister and the 

Ministry of Fuel and Energy to provide funding for the enforcement of the 

decision of 7 April 2000. 

D.  Civil actions concerning the applicants' resettlement 

1.  Proceeding brought by the Dubetska-Nayda family 

48.  On 23 July 2002 the Dubetska-Nayda family instituted civil 

proceedings in the Chervonograd Court (Місцевий суд м. Червонограда) 

seeking to oblige the factory to resettle them from its buffer zone. 

Subsequently the Lvivvugillya State Company was summoned as a 

co-defendant. 

49.  The first hearing was scheduled for 28 October 2003. Subsequent 

hearings were scheduled for 12 November and 18 December 2003, 26 and 

30 April, 18 May, 18 and 30 June, 19 July and 22 December 2004, and 

25 November, 6, 20 and 26 December 2005. On some four occasions 

hearings were adjourned on account of a defendant's absence or following a 

defendant's request for an adjournment. 

50.  On 26 December 2005 the Chervonograd Court found that the 

plaintiffs resided in the mine's buffer zone and ordered the Lvivvugillya 

State Company holding it to resettle them. It further dismissed the 

applicants' claims against the factory, finding that their house was outside 

its 300-metre buffer zone. 

51.  This judgment was not appealed against and became final. 

52.  On 3 May 2006 the Chervonograd Bailiffs' Service initiated 

enforcement proceedings. 

53.  On 19 June 2006 the Bailiffs fined the mine's director for failing to 

ensure the enforcement of the judgment. The latter appealed against this 

decision. 

54.  On 26 June 2006 the director informed the Bailiffs that the mine 

could not comply with the judgment. It neither had available residential 
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housing at its disposal nor was it engaged in constructing housing, as it had 

received no appropriate allocations from the State budget. 

55.  The judgment remains unenforced to the present date. 

2.  Proceedings brought by the Gavrylyuk -Vakiv family 

56.  On 23 July 2002 the Gavrylyuk-Vakiv family, similarly to the 

Dubetska-Nayda family, instituted civil proceedings at Chervonograd Court 

seeking to be resettled outside the factory buffer zone. 

57.  Subsequently the factory was replaced by the Lvivsystemenergo 

CJSC as a defendant in the proceedings. 

58.  The first hearing was scheduled for 29 September 2003. Subsequent 

hearings were scheduled for 6, 17 and 30 October 2003, and 15 and 

30 April, 18 May, 18 and 21 June 2004. 

59.  On 21 June 2004 Chervonograd Court dismissed the applicants' 

claims. The court found, in particular that, although the plan for 

management of the factory buffer zone was still under way, there were 

sufficient studies to justify the 300-metre zone. As the plaintiffs' house was 

located outside it, the defendant could not be obliged to resettle them. 

Moreover, the defendant had no funds to provide the applicants with new 

housing. The court found the decision of 1994 concerning the applicants' 

resettlement irrelevant and did not comment on subsequent decisions 

concerning the matter. 

60.  On 20 July 2004 the applicants appealed. They maintained, in 

particular, that the law provided that the actual concentration of pollutants 

on the outside boundaries of the zone should meet applicable safety 

standards. In their case, the actual level of pollution outside the zone 

exceeded such standards, as evidenced by a number of studies, referring to 

the factory operation as the major source of pollution. Furthermore, the 

decision of the Sokalskyy Executive Committee of 1994 could not have 

been irrelevant, as it remained formally in force. 

61.  On 28 March 2005 the Lviv Regional Court of Appeal (Апеляційний 

суд Львівської області) upheld the previous judgment and agreed with the 

trial court's reasoning. In response to the applicants' arguments concerning 

the actual pollution level at their place of residence, the court noted that the 

hamlet was supplied with imported water and that in any event, while the 

applicable law included penalties against polluters, it did not impose a 

general obligation on them to resettle individuals. 

62.  On 23 April 2005 the applicants appealed on points of law, relying 

on essentially the same arguments as in their previous appeal. 

63.  On 17 September 2007 the Khmelnytskyy Regional Court of Appeal 

(Апеляційний суд Хмельницької області) dismissed the applicants' request 

for leave to appeal on points of law. 
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II.  RELEVANT DOMESTIC LAW 

A.  Constitution of Ukraine 

64.  Relevant provisions of the Constitution read as follows: 

Article 16 

“To ensure ecological safety and to maintain the ecological balance on the territory 

of Ukraine, to overcome the consequences of the Chernobyl catastrophe — a 

catastrophe of global scale, and to preserve the gene pool of the Ukrainian people, is 

the duty of the State.” 

Article 50 

“Everyone has the right to an environment that is safe for life and health, and to 

compensation for damages inflicted through the violation of this right ...” 

B.  Law of Ukraine “On Local Councils of People's Deputies and 

Local and Regional Self-Government” of 7 December 1990 

(repealed with effect from 21 May 1997) 

65.  According to Article 57 of the Law, private and public entities and 

individuals could be held liable under the law for failure to comply with 

lawful decisions of bodies of regional self-government (which included 

executive committees of district councils). 

66.  Subsequent legislation concerning local self-government did not 

envisage the existence of such a body as an executive committee of a 

district council. 

C.  Law of Ukraine “On Waste” of 5 March 1998 

67.  Relevant provisions of the Law “On Waste” read as follows: 

Section 9. Property rights to waste 

“The State is the owner of waste produced on State property ... On behalf of the 

State the management of waste owned by the State shall be carried out by the Cabinet 

of Ministers.” 
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D.  Law of Ukraine “On Measures to Ensure the Stable Operation of 

Fuel and Energy Sector Enterprises” of 23 June 2005 

68.  The above Law introduced a new mechanism for payment and 

amortisation of companies' debts for energy resources. It also introduced a 

special register of companies involved in debt payment and amortisation 

under its provisions. A company's presence on that register suspends any 

enforcement proceedings against it; domestic courts shall also dismiss any 

request to initiate insolvency or liquidation proceedings against the 

company. 

E.  Order of the Ministry of Health No. 173 of 19 June 1996 “On 

Approval of the State Sanitary Rules concerning Planning and 

Construction of Populated Communities” 

69.  Relevant provisions of the Order of the Ministry of Health read as 

follows: 

“5.4.  Industrial, agricultural and other objects, which are sources of environmental 

pollution with chemical, physical and biological factors, in the event that it is 

impossible to create wasteless technologies, should be separated from residential areas 

by sanitary security zones. 

... 

On the exterior boundary of a sanitary security zone which faces a residential area, 

concentrations and levels of harmful substances should not be greater than those set 

down in the relevant hygiene standards (maximum permissible concentrations, 

maximum permissible levels) ... 

5.5.  ... 

In the event the studies do not confirm the statutory sanitary security zone or its 

establishment is not possible under particular circumstances, it is necessary to take a 

decision concerning a change of production technology, which would provide for 

decrease in emission of harmful substances into the atmosphere, its re-profiling or 

closure. 

Supplement No. 4, Sanitary classification of enterprises, production 

facilities and buildings and their required sanitary security zones: 

..... 

A sanitary security zone of 500 metres [shall surround the following facilities]: 

.... 
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5.  Spoil heaps of mines which are being exploited, inactive spoil heaps exceeding 

30 metres in height which are susceptible to combustion; inactive spoil heaps 

exceeding 50 metres in height which are not susceptible to combustion. 

A sanitary security zone of 300 metres [shall surround the following facilities]: 

... 

5.  ... coal-processing factories using wet treatment technology 

6.  ... inactive spoil heaps of mines, less than 50 metres in height and not susceptible 

to combustion.” 

THE LAW 

I.  SCOPE OF THE CASE 

70.  On 18 September 2009 the applicants' representative informed the 

Court that applicant Mr Arkadiy Gavrylyuk had died. She further requested 

that his claims be excluded from consideration. 

71.  The Court considers that, in the absence of any heir expressing the 

wish to take over and continue the application on behalf of 

Mr Arkadiy Gavrylyuk, there are no special circumstances in the case 

affecting respect for human rights as defined in the Convention and 

requiring further examination of the application under Article 37 § 1 in fine 

of the Convention (see, for example, Pukhigova v. Russia, no. 15440/05, 

§§ 106-107, 2 July 2009 and Goranda v. Romania (dec.), no. 38090/03, 

25 May 2010). 

72.  In view of the above, it is appropriate to strike the complaints lodged 

by Mr Arkadiy Gavrylyuk out of the list. 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

73.  The applicants complained that the State authorities had failed to 

protect their home, private and family life from excessive pollution 

generated by two State-owned industrial facilities. They relied on Article 8 

of the Convention, which reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 
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country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

1.  Submissions by the parties 

(a)  The Government 

74.  The Government submitted that the application was inadmissible 

ratione temporis in so far as it related to the facts predating 11 September 

1997, the date of entry of the Convention into force with respect to Ukraine. 

75.  They further submitted that the Gavrylyuk-Vakiv family could not 

claim to be victims of any violations of Article 8 as in 1959 they had 

unlawfully constructed their house on the land, which was formally 

allocated to them only a year later. Moreover, in breach of the law in force 

at the material time, this family had never requested authorisation of the 

mining authorities to construct their house on the land above the mine. As 

the Gavrylyuk-Vakiv family had deliberately constructed their house on 

land under industrial development and in so doing acted in violation of 

applicable law, they could not claim that the State had any obligations 

relating to respect for their Article 8 rights while they lived in this house. 

Their complaints were therefore inadmissible ratione personae. 

76.  The Government also submitted as an alternative that the 

Gavrylyuk-Vakiv family's complaints were manifestly ill-founded, as their 

family lived outside the statutory buffer zones of both the mine and the 

factory, and their resettlement claim was rejected by a competent court at 

the close of adversary proceedings. These applicants had therefore not made 

out an arguable Convention claim. 

77.  Finally, the Government contended that none of the applicants had 

exhausted available domestic remedies. In particular, they had never 

claimed compensation from either the mine or the factory for any damage 

allegedly sustained on account of their industrial activity. 

(b)  The applicants 

78.  The applicants disagreed. They noted that while the situation 

complained about had started before the entry of the Convention into force 

with respect to Ukraine, it continued afterwards and up to the present day. 

In particular, the Sokalskyy Executive Committee's decision to resettle them 

had not been formally quashed and was in force by the date of the 

Convention's entry into effect. So the competent authorities were 

responsible for its non-enforcement, as well as for the non-enforcement of 

the subsequent decision of the Ecological Safety Commission concerning 
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the applicants' resettlement and the Chervonograd Court's judgment in the 

Dubetska-Nayda family's favour. Likewise, the State bore responsibility for 

failure to enforce the buffer zone management plans for the mine and the 

factory leading to environmental deterioration in the area, where the 

applicants lived. 

79.  The applicants further submitted that the Gavrylyuk-Vakiv family 

had constructed their house lawfully, on land duly allocated for this 

purpose, while in 1960 they had been given extra land for gardening. The 

Government's submission that they had to seek the mining authorities' 

permission to build a house was not based on law. Also, by the time the 

Convention entered into force in respect of Ukraine, their house had been 

properly registered with the authorities, as evidenced by the property 

certificate provided by them to the Court. 

80.  The applicants further contended that the fact that the Chervonograd 

Court had dismissed the Gavrylyuk-Vakiv family's resettlement claim did 

not render their application manifestly ill-founded, regard being had to the 

actual excessive levels of pollution in the vicinity of their home. In rejecting 

their claim for resettlement the courts had relied on the prospective 

improvements anticipated following implementation of the buffer zone 

management plan for the factory. As the plan remained unimplemented, this 

group of applicants continued to suffer from excessive pollution and their 

claim was therefore not manifestly ill-founded. 

81.  Finally, the applicants alleged that they had properly exhausted 

domestic remedies, as they aired their complaints through domestic courts 

and referred to environmental pollution as the reason to claim resettlement. 

2.  The Court's assessment 

82.  In so far as the Government alleged partial inadmissibility of the 

application as falling outside the scope of the Court's temporal jurisdiction, 

the Court considers itself not competent ratione temporis to examine the 

State actions or omissions in addressing the applicants' situation prior to the 

date of the entry of the Convention into force with respect to Ukraine 

(11 September 1997). It is however competent to examine the applicants' 

complaints, which relate to the period after this date (see, mutatis mutandis, 

Fadeyeva v. Russia, no. 55723/00, § 82, ECHR 2005-IV). 

83.  As regards the Government's allegation that the complaints lodged 

by the Gavrylyuk-Vakiv family are incompatible with the Convention 

ratione personae, the Court notes, firstly, that Article 8 of the Convention 

applies regardless of whether an applicant's home has been built or occupied 

lawfully (see, among other authorities, Prokopovich v. Russia, 

no. 58255/00, § 36, ECHR 2004-XI (extracts)). Moreover, it notes that 

irrespective of whether the house at issue was lawfully constructed or 

regularised after the family had settled in it, by 11 September 1997, when 

the Convention entered into force with respect to Ukraine, the 
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Gavrylyuk-Vakiv family was occupying it lawfully. This fact is not disputed 

between the parties. In light of the above the Government's objection should 

be dismissed. 

84.  As regards the Government's allegation that the Gavrylyuk-Vakiv 

family's claims were manifestly ill-founded as their resettlement claim had 

been rejected in domestic proceedings, the Court agrees that it is not in a 

position to substitute its own judgment for that of the national courts and its 

power to review compliance with domestic law is limited (see, among other 

authorities, Slivenko v. Latvia [GC], no. 48321/99, § 105, ECHR 2003-X 

and Paulić v. Croatia, no. 3572/06, § 39, 22 October 2009). It is the Court's 

function, however, to review the reasoning adduced by domestic judicial 

authorities from the point of view of the Convention (see Slivenko, cited 

above, ibid.). Furthermore, the Court notes that the Gavrylyuk-Vakiv 

family's complaint is not limited to the alleged unfairness of the judgments 

dismissing their resettlement claim. It concerns a general failure of the State 

to remedy their suffering from adverse environmental effect of pollution in 

their area. The Government's objection must therefore be dismissed. 

85.  Finally, as regards the non-exhaustion objection, the Court notes that 

the Government have not presented any examples of domestic court practice 

whereby an individual's claim for compensation against an industrial 

pollutant would be allowed in a situation similar to that of the applicants. 

Furthermore, both applicant families in the present case chose to exhaust 

domestic remedies with respect to their claim to be resettled from the area, 

permanently affected by pollution. One family obtained a resettlement 

order, which however remains unenforced as the debtor mine lacks 

budgetary allocations for it, and the other's claim was dismissed on the 

grounds that it lived outside the pollutants' statutory buffer zone. In view of 

all the above the Court has doubts concerning the applicants' prospects of 

success in compensation proceedings. 

86.  Even assuming, however, that such compensation could be awarded 

to them for past pollution and paid in good time, the Court notes that the 

applicants complain about continuing pollution, curtailing which for the 

future appears to necessitate some structural solutions. It is not obvious how 

the compensatory measure proposed by the Government would address this 

matter. In light of the above, the Court dismisses the non-exhaustion 

objection. 

87.  In conclusion, the Court notes that the application raises serious 

issues of fact and law under the Convention, the determination of which 

must be reserved to an examination of the merits. The application cannot 

therefore be declared manifestly ill-founded within the meaning of 

Article 35 § 3 (a) of the Convention. No other ground for declaring it 

inadmissible has been established. The Court, therefore, declares the 

application admissible. 
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B.  Merits 

1.  Applicability of Article 8 of the Convention 

(a)  Submissions by the parties 

(i)  The applicants 

88.  The applicants submitted that they were suffering from serious State 

interference with their rights guaranteed by Article 8 of the Convention, on 

account of environmental pollution emanating from the State-owned mine 

and factory (in particular their spoil heaps), as well as from the State's 

failure to cope with its positive obligation to regulate hazardous industrial 

activity. 

89.  The applicants further noted that they had set up their present homes 

lawfully, before they could possibly have known that the area would fall 

within the legislative industrial buffer zone and would be environmentally 

unsafe. 

90.  The applicants next alleged that the Government's plan approving 

the 300-metre buffer zone around the factory was controversial, as operation 

of the spoil heap required a 500-metre buffer zone. The plan at issue had not 

been approved by the State Medical Officer for Health until it had 

previewed the measures for decreasing the height of the waste heap to 

50 metres and hydro-insulating it, which has not been done so far. They 

considered, therefore, that they continued to live within the scientifically 

justifiable buffer zone of the waste heap. 

91.  The applicants further contended that not only their houses were 

located within the zone formally designated by the law as inappropriate for 

habitation, but there was considerable evidence that the actual air, water and 

soil pollution levels in the vicinity of their homes were unsafe and were 

such as could increase the applicants' vulnerability to pollution-associated 

diseases. In this regard they referred to various Governmental and non-

governmental reports and surveys discussed in paragraphs 13-23 above. 

92.  The applicants additionally noted that other hazards included 

flooding of the nearby areas and soil subsidence caused by mining activities. 

They alleged that regard being had to the existence of numerous 

underground caverns dug out in the course of mining operations these 

hazards would exist even if no new mining activities took place. 

93.  In the meantime, the applicants were unable to relocate without the 

State's assistance, as on account of industrial pollution there was no demand 

for real estate in their hamlet and they were not capable of finding other 

sources of funding for relocation. 

94.  Finally, the applicants noted that the State being the owner of the 

factory for numerous years and remaining at present the owner of its spoil 
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heap as well as the owner of the mine, was fully aware of and responsible 

for the damage caused by their everyday operations, which had been going 

on for a long time. It therefore had responsibility under Article 8 of the 

Convention to take appropriate measures to alleviate the applicants' burden. 

(ii)  The Government 

95.  The Government did not dispute that they had Convention 

responsibility for addressing environmental concerns associated with the 

mine and the factory operation. 

96.  On the other hand, they contested the applicants' submissions as 

regards the damage suffered by them on account of alleged pollution. In 

particular, the Government submitted that, as regards the pollution emitted 

by the factory, its levels were generally safe outside the 300-metre zone 

around it, as confirmed by numerous studies. It is in view of these studies 

that the 300-metre buffer zone around the factory was approved by the 

relevant authorities in 2005. The applicants' houses, located 430 and 

420 metres from the factory, should accordingly have been safe, regardless 

of whether the buffer zone plans had formally been put in place. Although 

occasional incidents of increased emissions might have taken place, they 

were promptly monitored and appropriate measures to decrease them were 

applied in good time, as evidenced, for instance, by the sanctions imposed 

on the factory management (see paragraphs 32 and 35 above). 

97.  The Government further submitted that although the 

Dubetska-Nayda family lived within the boundaries of the mine spoil heap's 

buffer zone, they, like the Gavrylyuk-Vakiv family, which lived outside the 

buffer zones of either the mine or the factory, had failed to substantiate any 

actual damage sustained on account of their proximity to both industrial 

facilities. 

98.  As regards the applicants' reference to several chronic diseases 

suffered by some of them, these could well be associated with their 

occupational activities and other factors. 

99.  As regards soil subsidence and flooding, the Government referred to 

geological studies which determined that the mountainous area in which the 

applicants lived had layers of water-bearing sands underneath the surface, 

susceptible to flotation. Based on these studies, the Government alleged that 

it could not be proved beyond reasonable doubt that the soil had subsided as 

a result of mining activities, rather than of a natural geological process. 

100.  The Government next alleged that in so far as the applicants 

complained about the water quality, various studies, including the one done 

by the Zakhidukrgeologiya (see paragraph 15 above) scientifically proved 

that the chemical composition and purity of the underground water in the 

area was naturally unfavourable for household consumption, except when 

drilled for at a much deeper level than was done for the applicants' 

households. In addition, the applicants' wells were not equipped with the 
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necessary filters and pipes. Moreover, the applicants were supplied with 

imported water. Finally, it was not in 2009, as suggested by the applicants 

(see paragraph 25 above), but in 2007 that a centralised aqueduct for the 

hamlet was put into operation. 

101.  As regards the authorities' decisions on the applicants' resettlement, 

they were based on preventive rather than remedial considerations. The 

decision taken by the Sokalskyy Executive Committee had expired by 1997 

in view of the change in economic circumstances. The decision at issue had 

been taken when enlargement of the factory was being contemplated, which 

called for the establishment of a 500-metre buffer zone around it. If such a 

zone had been approved the applicants' houses would have been located 

within its boundaries, setting in motion the legal provisions calling for their 

resettlement regardless of the actual level of pollution. However, by 1997 it 

had become clear that the enlarged zone would not be necessary and the 

1994 decision automatically became invalid. 

102.  Moreover, in 1995 the Sokalskyy Executive Committee had made 

amendments to its resettlement decision. Following requests from residents 

subject to resettlement, the Committee decided that there was no need to 

demolish their former houses, which could be used by them for recreational 

and gardening purposes. Several families who had been provided with 

alternative housing in 2000-03 as they lived within the 300-metre buffer 

zone, did in fact continue to use their previous houses, including for long 

periods, and refused to give them up. 

103.  In the Government's view, this fact was evidence that the 

applicants' resettlement claims were in fact not based on the actual levels of 

pollution. The conclusion that the Gavrylyuk-Vakiv family's3 resettlement 

was not necessary was likewise reasonably made by the national judicial 

authorities. As regards the Dubetska-Nayda family, their resettlement was 

ordered on the basis of formal statutory provisions and did not involve any 

assessment of the actual or potential damage involved. In any event, both 

families were free to apply to the authorities for placement on a waiting list 

for social housing, which they had never done. 

104.  In sum, the applicants did not show that the operation of either the 

mine or the factory had infringed on their rights to an extent which would 

attract State responsibility under Article 8 of the Convention. 

(b)  The Court's assessment 

(i)  The Court's jurisprudence 

105.  The Court refers to its well-established case-law that neither 

Article 8 nor any other provision of the Convention guarantees the right to 

preservation of the natural environment as such (see Kyrtatos v. Greece, 

                                                 
3.  Rectified on 2 May 2011: the text was “Gavrylyuk-Nayda family's”. 
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no. 41666/98, § 52, ECHR 2003-VI). Likewise, no issue will arise if the 

detriment complained of is negligible in comparison to the environmental 

hazards inherent in life in every modern city. However, an arguable claim 

under Article 8 may arise where an environmental hazard attains a level of 

severity resulting in significant impairment of the applicant's ability to enjoy 

his home, private or family life. The assessment of that minimum level is 

relative and depends on all the circumstances of the case, such as the 

intensity and duration of the nuisance and its physical or mental effects on 

the individual's health or quality of life (see, among other authorities, 

Fadeyeva, cited above, §§ 68-69). 

106.  While there is no doubt that industrial pollution may negatively 

affect public health in general and worsen the quality of an individual's life, 

it is often impossible to quantify its effects in each individual case. As 

regards health impairment for instance, it is hard to distinguish the effect of 

environmental hazards from the influence of other relevant factors, such as 

age, profession or personal lifestyle. “Quality of life” in its turn is a 

subjective characteristic which hardly lends itself to a precise definition (see 

Ledyayeva and Others v. Russia, nos. 53157/99, 53247/99, 53695/00 

and 56850/00, § 90, 26 October 2006). 

107.  Taking into consideration the evidentiary difficulties involved, the 

Court will primarily give regard to the findings of the domestic courts and 

other competent authorities in establishing the factual circumstances of the 

case (see Buckley v. the United Kingdom, judgment of 25 September 1996, 

Reports of Judgments and Decisions 1996-IV, pp. 1291-93, §§ 74-77). As a 

basis for the analysis it may use, for instance, domestic legal provisions 

determining unsafe levels of pollution (see Fadeyeva, cited above, § 87) and 

environmental studies commissioned by the authorities (see Taşkın and 

Others v. Turkey, no. 46117/99, §§113 and 120, ECHR 2004-X). Special 

attention will be paid by the Court to individual decisions taken by the 

authorities with respect to an applicant's particular situation, such as an 

undertaking to revoke a polluter's operating licence (see Taşkın and Others, 

cited above, § 112) or to resettle a resident away from a polluted area (see 

Fadeyeva, cited above, § 86). However, the Court cannot rely blindly on the 

decisions of the domestic authorities, especially when they are obviously 

inconsistent or contradict each other. In such a situation it has to assess the 

evidence in its entirety (see Ledyayeva and Others, cited above, § 90). 

Further sources of evidence for consideration in addition to the applicant's 

personal accounts of events, will include, for instance, his medical 

certificates (see Lars and Astrid Fägerskiöld v. Sweden (dec.), 

no. 37664/04, 26 February 2008) as well as relevant reports, statements or 

studies made by private entities (see Fadeyeva, cited above, § 85). 

108.  In addition, in order to determine whether or not the State could be 

held responsible under Article 8 of the Convention, the Court must examine 

whether a situation was a result of a sudden and unexpected turn of events 
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or, on the contrary, was long-standing and well known to the State 

authorities (see Fadeyeva, cited above, §§ 90-91); whether the State was or 

should have been aware that the hazard or the nuisance was affecting the 

applicant's private life (see López Ostra v. Spain, 9 December 1994, 

§§ 52-53, Series A no. 303-C) and to what extent the applicant contributed 

to creating this situation for himself and was in a position to remedy it 

without a prohibitive outlay (see Ledyayeva, cited above, § 97). 

(ii)  Assessment of the facts in the present case 

109.  The Court reiterates that the present case concerns an allegation of 

adverse effects on the applicants' Article 8 rights on account of industrial 

pollution emanating from two State-owned facilities – the Vizeyska coal 

mine and the Chervonogradska coal-processing factory (in particular, its 

waste heap, which is 60 metres high). 

110.  The applicants' submissions relate firstly to deterioration of their 

health on account of water, air and soil pollution by toxic substances in 

excess of permissible concentrations. In addition, these submissions 

likewise concern the worsening of the quality of life in view of the damage 

to the houses by soil subsidence and persistent difficulties in accessing non-

contaminated water, which have adversely affected the applicants' daily 

routine and interactions between family members. 

111.  In assessing to what extent the applicants' health was affected by 

the pollution complained about, the Court agrees with the Government that 

there is no evidence making it possible to establish quantifiable harm in the 

present case. It considers, however, that living in the area marked by 

pollution in clear excess of applicable safety standards exposed the 

applicants to an elevated risk to health. 

112.  As regards the quality of the applicants' life, the Court notes the 

applicants' photographs of water and their accounts of their daily routine 

and communications (see paragraphs 24-30 above), which appear to be 

palpably affected by environmental considerations. 

113.  It notes that, as suggested by the Government, there may be 

different natural factors affecting the quality of water and causing soil 

subsidence in the applicants' case (see, for instance, paragraph 21 above). 

Moreover, at the present time the issue of accessing fresh water appears to 

have been resolved by the recent opening of a centralised aqueduct. At the 

same time, the case file contains sufficient evidence that the operation of the 

mine and the factory (in particular their spoil heaps) have contributed to the 

above problems for a number of years, at least to a certain extent. 

114.  This extent appears to be not at all negligible, in particular as 

according to domestic legislation residential houses may not be located 

within the buffer zones of the mines and the spoil heaps are designated as a 

priori environmentally hazardous. It appears that according to the State 

Sanitary Rules, a “safe distance” from a house to a spoil heap exceeding 
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50 metres in height is estimated at 500 metres (see paragraph 69 above). 

The Dubetska-Nayda family's house is situated 100 metres from the mine 

spoil heap and 430 metres from the factory one. The Gavrylyuk-Vakiv 

family's house in its turn is situated 420 metres from the factory spoil heap. 

115.  While agreeing with the Government that the statutory definitions 

do not necessarily reflect the actual levels of pollution to which the 

applicants were exposed, the Court notes that the applicants in the present 

case have presented a substantial amount of data in evidence that the actual 

excess of polluting substances within these distances from the facilities at 

issue has been recorded on a number of occasions (see paragraphs 17-18 

and 22-23 above). 

116.  In deciding on whether the damage (or risk of damage) suffered by 

the applicants in the present case was such as to attract guarantees of 

Article 8, the Court also has regard to the fact that at various times the 

authorities considered resettling the applicants. The need to resettle the 

Dubetska-Nayda family was ultimately confirmed in a final judgment given 

by the Chervonograd Court on 26 December 2005. 

117.  As regards the Gavrylyuk-Vakiv family, on 21 June 2004 the same 

court found their resettlement unnecessary. However, in its findings the 

judicial authorities relied on anticipation that the factory would promptly 

enforce the measures envisioned in its prospective buffer zone management 

plan. These measures included hydro-insulation of the spoil heap and 

decreasing its height to 50 metres (in which case, as noted by the applicants, 

a 300-metre buffer zone around the spoil heap would become permissible 

under domestic law). According to the case file materials, these measures 

have not yet been carried out. 

118.  Consequently, it appears that for a period exceeding twelve years 

since the entry of the Convention into force in respect of Ukraine, the 

applicants were living permanently in an area which, according to both the 

legislative framework and empirical studies, was unsafe for residential use 

on account of air and water pollution and soil subsidence resulting from the 

operation of two State-owned industrial facilities. 

119.  In these circumstances the Court considers that the environmental 

nuisance complained about attained the level of severity necessary to bring 

the complaint within the ambit of Article 8 of the Convention. 

120.  In examining to what extent the State owed a duty to the applicants 

under this provision, the Court reiterates that the present case concerns 

pollution emanating from the daily operation of the State-owned Vizeyska 

coal mine and the Chervonogradska coal-processing factory, which was 

State-owned at least until 2007; its spoil heap has remained in State 

ownership to the present day. The State should have been, and in fact was, 

well aware of the environmental effects of the operation of these facilities, 

as these were the only large industries in the vicinity of the applicant 

families' households. 
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121.  The Court further notes that the applicants set up their present 

homes before the facilities were in operation and long before the actual 

effect of their operation on the environment could be determined. 

122.  The Court also observes that, as the Government suggests, in 

principle the applicants remain free to move elsewhere. However, regard 

being had to the applicants' substantiated arguments concerning lack of 

demand for their houses located in the close proximity to major industrial 

pollutants, the Court is prepared to conclude that remedying their situation 

without State support may be a difficult task. Moreover, the Court considers 

that the applicants were not unreasonable in relying on the State, which 

owned both the polluters, to support their resettlement, especially since a 

promise to that effect was given to them as early as in 1994. As regards the 

Government's argument that the applicants could have applied for social 

housing, in the Court's view they presented no valid evidence that a general 

request of this sort would have been more effective than other efforts made 

by the applicants to obtain State housing, especially in view of the fact that 

the only formal reason for them to seek relocation was environmental 

pollution. 

123.  In the Court's opinion the combination of all these factors shows a 

strong enough link between the pollutant emissions and the State to raise an 

issue of the State's responsibility under Article 8 of the Convention. 

124.  It remains to be determined whether the State, in securing the 

applicants' rights, has struck a fair balance between the competing interests 

of the applicants and the community as a whole, as required by paragraph 2 

of Article 8. 

2.  Justification under Article 8 § 2 of the Convention 

(a)  Submissions by the parties 

(i)  The applicants 

125.  The applicants asserted that in addressing their environmental 

concerns the State had failed to strike a fair balance between their interests 

and those of the community. 

126.  In particular, for the period of more than twelve years since the 

entry of the Convention into force with respect to Ukraine, the State 

authorities have failed either to bring the pollution levels under control or to 

resettle the applicants into a safer area. 

127.  While some measures in respect of mitigating the applicants' 

hardship were taken at various times, they were inconsistent and insufficient 

to change the applicants' overall situation as well as marked by prohibitive 

delays. 

462



 DUBETSKA AND OTHERS v. UKRAINE JUDGMENT 23 

 

128.  In particular, it was only in 2009 that the hamlet was provided with 

a centralised aqueduct. Until then drinking water, which was not available at 

all before 2003, was brought in small quantities by trucks and tractors at 

irregular intervals, sometimes as long as several months in winter. On 

several occasions the State authorities attempted to penalise the mine and 

the factory management for their failures to ensure safer pollution levels, 

but these punishments were negligible or remained unenforced (such as the 

decision to suspend operation of the mine) and did not bring about any 

subsequent improvements. 

129.  The applicants further submitted that, as regards their resettlement, 

the 1994 decision to this end was never officially revoked, remained in 

force and was confirmed in 2000 by the Ecological Safety Commission. The 

subsequent court decisions disregarding it were therefore unlawful. 

Moreover, in deciding that the applicants no longer lived in the factory 

buffer zone, the judicial authorities relied on its prospective plan for buffer 

zone management, envisioning a number of measures to ensure that living 

outside the 300-metre zone actually would become safe, including 

downsizing of the spoil heap to 50 metres and hydro-insulating it. However, 

as the zone management measures had remained unenforced, the applicants 

continued to live in an environmentally unsafe area. 

130.  Moreover, the Dubetska-Nayda family's house was also located 

within the mine's buffer zone, which was confirmed by the judicial 

authorities in a final and binding decision of 26 December 2005 ordering 

this family's resettlement. 

131.  Further, significant delays marked consideration of the applicants' 

claims by domestic judicial authorities. On many occasions the trial court 

failed to inform the applicants of hearing dates or unreasonably postponed 

hearings on account of defendants' absences. 

132.  Finally, even though the Dubetska-Nayda family succeeded in 

obtaining a resettlement judgment, its effect was set at naught, as for some 

five years now it has remained unenforced. The prospects for its 

enforcement within foreseeable future were unpromising, regard being had, 

in particular, to the entry into force of the Law of Ukraine “On Measures to 

Ensure the Stable Operation of Fuel and Energy Sector Enterprises”, which 

stalled the possibility of recovering debt from the Vizeyska mine. 

133.  In sum, the applicants submitted that the State authorities had failed 

to act diligently and in good time in addressing their problems caused by 

pollution from the mine and the factory. 

(ii)  The Government 

134.  The Government disagreed. They submitted that they had done 

everything in their power to ensure that people living near the mine and the 

factory, whose operation was admittedly connected with some 

environmental risks, were least affected by them. 
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135.  In particular, the State put in place a legislative framework to 

regulate the operation of industrial polluters, including the establishment of 

safe emission levels and buffer zones. It has kept a constant watch on 

compliance with pollution safety standards by the mine and the factory and, 

in the event of occasional failures, the management was promptly penalised 

and the problems addressed. As a result, within 300 metres of the factory 

the levels of pollution were actually usually within the limits statutorily 

recognised as safe. This fact, confirmed by rigorous empirical monitoring, 

enabled scientific substantiation of the 300-metre buffer zone plan around 

the factory. A plan for the mine was likewise developed, however, in view 

of the mine's eventual closure there was no need to approve it or put it in 

place. 

136.  The Government further submitted that, as regards the applicants' 

resettlement claims, neither family had actually suffered damage or risk of 

damage from pollution such as to warrant their resettlement. As the 1994 

decision, which had expired by 1997 in view of the economic challenges 

downsizing the factory's production levels instead of their anticipated 

increase, at no point in time from the entry of the Convention into force 

with respect to Ukraine to the present was the State responsible for the 

Gavrylyuk-Vakiv family's resettlement, as that family lived outside both 

buffer zones. 

137.  As regards the Dubetska-Nayda family, the State was obliged to 

resettle them on statutory grounds by the Chervonograd Court's decision of 

26 December 2005. While the State's obligation to enforce this judgment 

was not in dispute, delays were caused by the severe financial problems of 

the debtor mine as well as the mining sector nationwide. The mine was 

unprofitable and owed substantial amounts to various creditors, including 

salary arrears to its employees. It was therefore unable to pay its debts and 

was subject to liquidation. Attempting to tackle the nationwide critical 

situation in the fuel and energy sector, the State was forced to enact the Law 

“On Measures to Ensure the Stable Operation of Fuel and Energy Sector 

Enterprises”, suspending or restructuring debts of the enterprises in the 

industry. Although it was not clear when the judgment would be enforced, 

funds were being sought and provision of the family with housing had been 

included in the list of measures previewed in the course of the liquidation. 

138.  In any event, both applicant families were given a judicial forum to 

handle their resettlement complaints. In so far as they complained that their 

court proceedings were lengthy, the delays were caused by the complexity 

of the subject and the search for the comprehensive evidence necessary to 

substantiate a reasoned and fair decision. In addition, some adjournments 

were on account of the applicants' failures to appear. 

139.  Overall, the State, which was facing a complex task of balancing 

between environmental and economic concerns relating to the mine and the 
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factory operation, had duly considered the applicants' interests against those 

of the community in addressing them. 

(b)  The Court's assessment 

(i)  The Court's jurisprudence 

140.  The Court reiterates that the principles applicable to an assessment 

of the State's responsibility under Article 8 of the Convention in 

environmental cases are broadly similar regardless of whether the case is 

analysed in terms of a direct interference or a positive duty to regulate 

private activities (see Hatton and Others v. the United Kingdom [GC], 

no. 36022/97, § 98, ECHR 2003-VIII, and Fadeyeva, cited above, §§ 89 

and 94). 

141.  In cases involving environmental issues, the State must be allowed 

a wide margin of appreciation and be left a choice between different ways 

and means of meeting its obligations. The ultimate question before the 

Court is, however, whether a State has succeeded in striking a fair balance 

between the competing interests of the individuals affected and the 

community as a whole (see Hatton and Others, cited above, §§ 100, 119 

and 123). In making such an assessment all the factors, including domestic 

legality, must be analysed in the context of a particular case (see ibid., 

§ 120, and Fadeyeva, cited above, §§ 96-97). 

142.  Where the complaints relate to State policy with respect to 

industrial polluters, as in the present case, it remains open to the Court to 

review the merits of the respective decisions and conclude that there has 

been a manifest error. However, the complexity of the issues involved with 

regard to environmental policymaking renders the Court's role primarily a 

subsidiary one. It must first examine whether the decision-making process 

was fair, and only in exceptional circumstances may it go beyond this line 

and revise the material conclusions of the domestic authorities (see 

Fadeyeva, cited above, § 105). 

143.  In scrutinising the procedures at issue, the Court will examine 

whether the authorities conducted sufficient studies to evaluate the risks of a 

potentially hazardous activity (see Hatton and Others, cited above, § 128, 

and Giacomelli v. Italy, no. 59909/00, § 86, ECHR 2006-XII), whether, on 

the basis of the information available, they have developed an adequate 

policy vis-à-vis polluters and whether all necessary measures have been 

taken to enforce this policy in good time (see Ledyayeva and Others, cited 

above, § 104, and Giacomelli, cited above, §§ 92-93, ECHR 2006-...). The 

Court will likewise examine to what extent the individuals affected by the 

policy at issue were able to contribute to the decision-making, including 

access to the relevant information and ability to challenge the authorities' 

decisions in an effective way (see, mutatis mutandis, Guerra and Others 

465



26 DUBETSKA AND OTHERS v. UKRAINE JUDGMENT 

 

v. Italy, judgment of 19 February 1998, Reports 1998-I, p. 228, § 60; Hatton 

and Others, cited above, § 127; and Taşkın and Others, cited above, §119). 

144.  As the Convention is intended to protect effective rights, not 

illusory ones, a fair balance between the various interests at stake may be 

upset not only where the regulations to protect the guaranteed rights are 

lacking, but also where they are not duly complied with (see Moreno Gómez 

v. Spain, no. 4143/02, §§ 56 and 61, ECHR 2004-X). The procedural 

safeguards available to the applicant may be rendered inoperative and the 

State may be found liable under the Convention where a decision-making 

procedure is unjustifiably lengthy or where a decision taken as a result 

remains for an important period unenforced (see Taşkın and Others, cited 

above, §§ 124-25). 

145.  Overall, the onus is on the State to justify, using detailed and 

rigorous data, a situation in which certain individuals bear a heavy burden 

on behalf of the rest of the community (see Fadeyeva, cited above, § 128). 

(ii)  Assessment of the facts in the present case 

146.  The Court remarks that the authorities contemplated and conceived 

a number of measures aimed at minimising the harmful effects of the mine 

and the factory operation on the applicants' households. It should be noted, 

for instance, that the quality of the legislative framework concerning 

industrial pollution is not in dispute between the parties in the present case. 

Further, as suggested by the Government, the authorities regularly 

monitored the levels of actual pollution and designed various measures to 

minimise them, including imposing penalties on the mine and factory 

management for breaches and eventual development of a plan for 

maintenance of the factory buffer zone. In addition, the applicants were 

promised compensation for damage caused by soil subsidence and water 

was brought in at State expense. No later than 2009 a centralised aqueduct 

was built, which should relieve the applicants of the burdens associated with 

accessing drinking-quality water, a major issue raised in their application. 

Finally, as mentioned above, on numerous occasions the authorities 

considered resettling the applicants as a way of providing an effective 

solution to their environmental hardship. 

147.  Notwithstanding the effort, for more than twelve years the State 

authorities have not been able to put in place an effective solution for the 

applicants' personal situation, which throughout this period has remained 

virtually the same. 

148.  It is noted that on the date of the Convention's entry into force 

(11 September 1997) the applicants were living in close proximity to two 

major industrial polluters, which adversely and substantially affected their 

daily life. It appears that in order to fulfil their Convention obligations, the 

State authorities, who owned these polluters, contemplated two major policy 
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choices vis-à-vis the applicants' situation – either to facilitate their 

relocation to a safer area or to mitigate the pollution effects in some way. 

149.  Yet in 1994, before the Convention's entry into force, the 

Sokalskyy Executive Committee made the choice in favour of relocation. In 

the following period, however, the Government did not act promptly and 

consistently and did not back up this decision with the necessary resources 

to have it enforced. While according to the Government's observations the 

1994 decision automatically lost its legal power by 1997 in view of the 

factory downsizing, the applicants were never officially informed of this, 

much less given a reference to the legal provision on the basis of which the 

decision at issue could have automatically lost its effect, in particular, in the 

absence of a new factory buffer zone management plan. Moreover, it 

appears that in April 2000 the 1994 decision was backed up by that of the 

Ecological Safety Commission, resolving to solicit State funding for the 

resettlement of eighteen families from the factory buffer zone. While the 

names of the families apparently remained unlisted, their number – eighteen 

- was the same as that mentioned in the 1994 decision. The Court therefore 

finds that the applicants could have reasonably expected to be among them. 

It was not until 21 June 2004 for the Gavrylyuk-Vakiv family and 

26 December 2005 for the Dubetska-Nayda family that the applicants were 

formally declared to be living outside the prospective factory buffer zone 

and not entitled to relocation at State expense. It was also only on 

26 December 2005 that the State authorities acknowledged their obligation 

under domestic law to resettle the Dubetska-Nayda family from the mine 

spoil heap buffer zone. The judicial proceedings, which lasted some three 

and a half years at one level of jurisdiction for the Dubetska-Nayda family 

and a little over five years at three levels of jurisdiction for the Gavrylyuk-

Vakiv family, were marked by certain delays, in particular, on account of 

some significant intervals between hearings. Next, the decision given in the 

Dubetska-Nayda family's favour did not change the family's situation, as 

throughout the next five years and until now it has not been funded. 

Consequently, the Court remarks that for more than twelve years from the 

Convention's entry into force and up to now little or nothing has been done 

to help the applicants to move to a safer area. 

150.  The Court considers that when it comes to the wide margin of 

appreciation available to the States in context of their environmental 

obligations under Article 8 of the Convention, it would be going too far to 

establish an applicant's general right to free new housing at the State's 

expense (see Fadeyeva, cited above, § 133). The applicants' Article 8 

complaints could also be remedied by duly addressing the environmental 

hazards. 

151.  In the meantime, the Government's approach to tackling pollution 

in the present case has also been marked by numerous delays and 

inconsistent enforcement. A major measure contemplated by the 
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Government in this regard during the period in question concerned the 

development of scientifically justified buffer zone management plans for the 

mine and the factory. This measure appears to have been mandatory under 

the applicable law, as at various times the public health authorities imposed 

sanctions on the facilities' management for failures to implement it, going as 

far as the suspension of their operating licences (see paragraphs 32 and 35 

above). However, these suspensions apparently remained unenforced and 

neither the mine nor the factory has put in place a valid functioning buffer 

zone management plan as yet. 

152.  Eight years since the entry of the Convention into force, in 2005, 

the factory had such plan developed. When dismissing the applicants' claims 

against the factory for resettlement, the judicial authorities pointed out that 

the applicants' rights should be duly protected by this plan, in particular, in 

view of the anticipated downsizing of the spoil heap and its hydro-

insulation. However, these measures, envisioned by the plan as necessary in 

order to render the factory's operation harmless to the area outside the buffer 

zone, have still not been enforced more than five years later (see 

paragraph 38 above). There also appear to have been, at least until the 

launch of the aqueduct no later than in 2009, delays in supplying potable 

water to the hamlet, which resulted in considerable difficulties for the 

applicants. The applicants cannot therefore be said to have been duly 

protected from the environmental risks emanating from the factory 

operation. 

153.  As regards the mine, in 2005 it went into liquidation without the 

zone management plan ever being finalised. It is unclear whether the mine 

has in fact ceased to operate at the present time. It appears, however, that 

the applicants in any event continue to be affected by its presence, in 

particular as they have not been compensated for damage caused by soil 

subsidence. In addition, the Dubetska-Nayda family lives within 100 metres 

of the mine's spoil heap, which needs environmental management regardless 

of whether it is still in use. 

154.  In sum, it appears that during the entire period taken into 

consideration both the mine and the factory have functioned not in 

compliance with the applicable domestic environmental regulations and the 

Government have failed either to facilitate the applicants' relocation or to 

put in place a functioning policy to protect them from environmental risks 

associated with continuing to live within their immediate proximity. 

155.  The Court appreciates that tackling environmental concerns 

associated with the operation of two major industrial polluters, which had 

apparently been malfunctioning from the start and piling up waste for over 

fifty years, was a complex task which required time and considerable 

resources, the more so in the context of these facilities' low profitability and 

nationwide economic difficulties, to which the Government have referred. 

At the same time, the Court notes that these industrial facilities were located 
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in a rural area and the applicants belonged to a very small group of people 

(apparently not more than two dozen families) who lived nearby and were 

most seriously affected by pollution. In these circumstances the Government 

has failed to adduce sufficient explanation for their failure to either resettle 

the applicants or find some other kind of effective solution for their 

individual burden for more than twelve years. 

156.  There has therefore been a breach of Article 8 of the Convention in 

the present case. 

III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

157.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

1.  Pecuniary damage 

158.  The applicants claimed 28,000 euros (EUR) in respect of pecuniary 

damage. They alleged that this sum represented the purchase price of two 

comparable houses (one for each of the two applicant families) in the 

neighbouring area, not affected by pollution. They argued that they were 

entitled to this amount in damages, as their houses had lost market value 

and could not be sold on account of their unfavourable location. 

159.  The Government submitted that these claims were exorbitant and 

unsubstantiated. 

160.  In considering the applicants' claim for pecuniary damage, the 

Court would state that the violation complained of by the applicants is of a 

continuing nature. Throughout the period under consideration the applicants 

have been living in their houses and have never been deprived of them. 

Although during this time their private life was adversely affected by 

operation of two industrial facilities, nothing indicates that they incurred 

any expenses in this connection. Therefore, the applicants failed to 

substantiate any material loss. 

161.  In so far as they allege that their houses have lost market value, the 

Court reiterates that the present application was lodged and examined under 

Article 8 of the Convention and not under Article 1 of Protocol no. 1, which 

protects property rights. There is therefore no causal link between the 

violation found and the loss of market value alleged. 
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162.  As regards future measures to be adopted by the Government in 

order to comply with the Court's finding of a violation of Article 8 of the 

Convention in the present case, the Court reiterates that the State obligation 

to enforce the final judgment in respect of the Dubetska-Nayda family is not 

in dispute. As regards the Gavrylyuk-Vakiv family, their resettlement to an 

ecologically safe area would be only one of many possible solutions. In any 

event, according to Article 41 of the Convention, by finding a violation of 

Article 8 in the present case the Court has established the Government's 

obligation to take appropriate measures to remedy the applicants' individual 

situation. 

2.  Non-pecuniary damage 

163.  In addition, the Dubetska-Nayda family claimed EUR 32,000 in 

non-pecuniary damage and the Gavrylyuk-Vakiv family claimed 

EUR 33,000 in this respect. The applicants alleged that these amounts 

represented compensation for their physical suffering in connection with 

living in an unsafe environment, as well as psychological distress on 

account of disruption of their daily routine, complications in interpersonal 

communication and frustration with making prolonged unsuccessful efforts 

to obtain redress from the public authorities. 

164.  The Government submitted that the applicants should not be 

awarded any compensation. 

165.  The Court is prepared to accept that the applicants' prolonged 

exposure to industrial pollution caused them much inconvenience, 

psychological distress and even a degree of physical suffering, and that they 

might well feel frustration on account of the authorities' response to their 

hardship – this is clear from the grounds on which the Court found a 

violation of Article 8. Taking into account various relevant factors, 

including the duration of the situation complained of, and making an 

assessment on an equitable basis, the Court awards the applicants the 

amounts claimed in respect of non-pecuniary damage in full. 

B.  Costs and expenses 

166.  The applicants did not submit any claim under this head. The Court 

therefore makes no award. 

C.  Default interest 

167.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Decides to strike the application out of its list of cases, in so far as 

Mr Arkadiy Gavrylyuk's complaint is concerned; 

 

2.  Declares the application admissible in respect of all other applicants; 

 

3.  Holds that there has been a violation of Article 8 of the Convention; 

 

4.  Holds 

(a)  that the respondent State is to pay, within three months of the date 

on which the judgment becomes final in accordance with Article 44 § 2 

of the Convention, 

(i)  the first, the second, the third, the fourth and the fifth applicant 

jointly EUR 32,000 (thirty-two thousand euros); 

(ii)  the seventh, the eighth, the ninth, the tenth and the eleventh 

applicant jointly EUR 33,000 (thirty-three thousand euros) 

plus any tax that may be chargeable in respect of the above amounts, to 

be converted into the national currency of Ukraine at the rate applicable 

on the date of settlement; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

5.  Dismisses the remainder of the applicants' claim for just satisfaction. 

Done in English, and notified in writing on 10 February 2011, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Claudia Westerdiek Peer Lorenzen 

 Registrar President 
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In the case of Grimkovskaya v. Ukraine, 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Dean Spielmann, President, 

 Elisabet Fura, 

 Boštjan M. Zupančič, 

 Isabelle Berro-Lefèvre, 

 Ann Power, 

 Ganna Yudkivska, 

 Angelika Nußberger, judges, 

and Claudia Westerdiek, Section Registrar, 

Having deliberated in private on 28 June 2011, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 38182/03) against Ukraine 

lodged with the Court under Article 34 of the Convention for the Protection 

of Human Rights and Fundamental Freedoms (“the Convention”) by a 

Ukrainian national, Mrs Klara Vasilyevna Grishchenko. The initial 

application form was executed by her on 20 and posted on 21 October 2003. 

2.  On 22 December 2003 Mrs Grishchenko informed the Court that she 

did not wish to be the applicant in the present case. She wished, on the other 

hand, to represent the interests of Mrs Natalya Nikolayevna Grimkovskaya, 

her daughter (“the applicant”). She also presented a power of attorney in her 

name signed by the applicant. 

3.  On 28 June 2004 the Court received a new undated application form, 

signed by the applicant, indicating Mrs Grishchenko as her representative. 

4.  The Ukrainian Government (“the Government”) were represented by 

their Agent, Mrs V. Lutkovska. 

5.  In both application forms it was alleged that the applicant’s home, 

private and family life were severely affected by the operation of a 

motorway and that the domestic courts had arbitrarily dismissed her claims 

relating to the matter without responding to her main arguments. 

6.  On 23 November 2004 the President of the Second Section decided to 

give notice of the application to the Government. It was also decided to rule 

on the admissibility and merits of the application at the same time 

(Article 29 § 1). Subsequently the case was assigned to the newly composed 

Fifth Section (Rule 25 § 1 and Rule 52 § 1 of the Rules of Court). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

7.  The applicant was born in 1966 and lives in Krasnodon. 

A.  Impact of the operation of the M04 motorway on the applicant’s 

home, private and family life 

8.  The applicant is the owner of a house on K. Street in Krasnodon, 

where she resides with her parents and her minor son, D. G. 

9.  According to the Government, since 1983 K. Street had been a part of 

the Soviet trans-republican motorway running from Chisinau (Moldova) to 

Volgograd (the Russian Federation). In 1998 (after disintegration of the 

USSR) the Ukrainian authorities undertook a motorway stocktaking project 

and re-classified part of the motorway routed through the applicant’s street 

as the “M04 Kyiv-Lugansk-Izvarine motorway”. 

10.  According to the applicant, until the 1998 stocktaking project, the 

Chisinau-Volgograd motorway had never been routed through K. Street. 

Instead, it ran through P. Street in Krasnodon. K. Street, which is only six 

meters wide, is lined with private houses and gardens and is completely 

unsuitable for accommodating cross-town traffic. It has no drainage system, 

pavements or proper surfacing able to support heavy lorries and has been 

initially designed as an exclusively residential street. In 1998, in the course 

of the stocktaking project, the Department for Architecture and Urban 

Development of the Krasnodon City Council’s Executive Committee 

agreed, for the first time, that the M04 motorway should pass via K. Street. 

In support of this allegation, the applicant provided a copy of a letter sent by 

the abovementioned Department on 9 October 1998 addressed to the State 

Roads Design Institute (Дорпроект), in which it notified that agency of its 

consent to the M04 motorway being routed via a number of streets in 

Krasnodon, including K. Street. 

11.  According to the applicant, following this change in the routing of 

traffic, her house eventually became practically uninhabitable. It suffered 

heavily from vibration and noise caused by up to several hundred lorries 

passing by every hour. In addition, air pollution increased substantially over 

the years and numerous potholes emerged in the inadequate surface of the 

road. As a result of driving across these potholes, the vehicles emitted 

additional fumes and stirred up clouds of dust. In trying to deal with the 

potholes, the road service department started filling them with cheap 

materials, such as waste from nearby coal-mines, which had a high 

heavy-metal content. 
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12.  On 15 May 2002, responding to complaints from the street’s 

residents, the Lugansk Regional Sanitary Department (Державна 

санітарно-епідеміологічна служба в Луганській області) measured the 

level of pollution near several K. Street houses, including the applicant’s. 

During the test period of one hour, 129 vehicles were recorded as having 

passed by, 71 of which (55%) emitted pollutants (nitrogen dioxide, carbon 

monoxide, saturated hydrocarbons, lead, copper, etc.) in excess of 

applicable safety standards. It was further established that the content of 

copper and lead in dust stirred up exceeded the safety standards by 23 and 

7.5 times respectively. The monitoring team also noted that the road surface 

was damaged. 

13.  By way of evidence concerning the damage to the applicant’s house, 

she presented a certificate dated 31 May 2002 signed by a group of 

assessors consisting of a city council deputy, the head of the local residents’ 

association and a private individual. The group attested that it had examined 

the house and found that it had been damaged. In particular, the basement 

was cracked and the walls were covered with coal dust, which had allegedly 

been used during ad-hoc repairs of the road aimed at filling the potholes and 

subsequently disturbed by passing traffic. It also noted that the road surface 

near the applicant’s house had been badly damaged, thus amplifying 

vibrations from passing vehicles and causing vibration of the furniture 

inside the applicant’s house and pieces of plaster to occasionally fall from 

its ceiling and walls. 

14.  By way of evidence of health damage, the applicant presented 

medical certificates attesting that her father, mother and minor son were 

suffering from numerous diseases. The applicant’s father, born in 1939, was 

diagnosed, in particular, with chronic erosive gastroduodenitis, chronic 

bronchitis, pneumatic fibrosis, atherosclerosis, hypertension, cardiosclerosis 

and other diseases, cumulatively resulting in his being assessed in 

April 2001 as a “second (intermediate) degree” disabled person. 

15.  The applicant’s mother (Mrs Grishchenko), born in 1946, was found 

to be suffering, inter alia, from ulcers, chronic bronchitis, respiratory 

insufficiency, ischemic heart disease, deforming osteoarthritis, 

osteochondrosis and other diseases. 

16.  The applicant’s minor son D. G., born in 1994, started suffering 

from frequent respiratory tract diseases from 1997 onwards. In 1998 he was 

diagnosed as suffering from secondary immunodeficiency, non-rheumatic 

carditis and biliary dyskinesia. In 2000 D. G. was further diagnosed with 

hyperexcitability and hyperactivity disorder. During in-patient treatment of 

D. G. in November 2002, he was found to have excessive levels of copper 

and lead in his blood and urine and was diagnosed as suffering from chronic 

poisoning from heavy-metal salts, chronic toxic hepatitis and toxic 

encephalopathy. 
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17.  On 12 July 2003 the Krasnodon Children’s Hospital recommended 

that the applicant’s son be resettled. The certificate noted, in particular: 

“Regard being had [to the fact] that the child has been living in an 

environmentally-saturated area since his birth (considerable pollution of air and soil 

with salts of heavy metals, sulphur dioxide, saturated and unsaturated carbohydrates), 

it is necessary to change his place of residence”. 

B.  Administrative decisions addressing damage caused by the 

operation of the M04 motorway 

18.  On numerous occasions Mrs Grishchenko complained on the 

family’s behalf to various authorities (including the President of Ukraine, 

the State Sanitary Department, the municipal authorities and the 

prosecutor’s office) about intolerable levels of nuisance and pollution from 

the M04 motorway. According to the case file, the first complaints were 

lodged by her no later than 2000. On various occasions analogous 

complaints were also lodged individually and collectively by other K. Street 

residents. It is unclear from the case file what actions, if any, were taken by 

the authorities in response to these complaints prior to May 2002. 

19.  On 28 May 2002, following the assessment of pollution levels 

undertaken on 15 May 2002 (mentioned in paragraph 12 above), the 

Lugansk Regional Chief Sanitary Officer (головний санітарний лікар 

Луганської області) ordered the Krasnodon Mayor to consider stopping 

through traffic using K. Street and repairing K. Street’s road surface. In his 

decision, that official mentioned that K. Street was designated as a 

temporary transit thoroughfare and that heavy traffic had ruined the surface 

of the road. He further noted that the level of air pollution on K. Street was 

in breach of the Law of Ukraine “On the Protection of the Air” (“the Clean 

Air Act”) and that such pollution could have adverse effects on the 

residents’ health. 

20.  On an unspecified date Mrs Grishchenko complained to the 

Krasnodon Prosecutors’ Office about the level of pollution and demanded 

the initiation of a criminal investigation into the situation. 

21.  On 13 June 2002 the Krasnodon Prosecutors’ Office rejected her 

demand, having found that while the fact of excessive pollution was not in 

dispute, there was no basis for linking this situation to any criminal 

wrong-doing on any authority’s behalf. There was no appearance that the 

decision to use K. Street as a transit road had been in and of itself unlawful. 

As regards repairing the road, the Prosecutors’ Office had ordered the 

Krasnodon City Council’s Executive Committee (hereafter “the Executive 

Committee”) to redress violations of environmental law. It further notified 

Mrs Grishchenko that according to its information, repairs were planned for 

June 2002. 
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22.  On 16 June 2002 K. Street was blocked to prevent the further 

passage of automobile traffic. 

23.  On 2 July 2002 the Lugansk Regional Prosecutors’ Office further 

informed Mrs Grishchenko that on 18 June 2002 the Executive Committee 

had decided to order repairs to K. Street. 

24.  On 24 October 2002 the Chief of the Krasnodon Department of the 

Interior recommended that the municipality find funding for the repair of 

the surface of K. and L. Streets. 

25.  On 1 July 2003 the Lugansk Regional Department of the State 

Highways Agency (Укравтодор – “the Highways Agency”) wrote to the 

Mayor of Krasnodon, acknowledging that the section of the M04 road in the 

region was not sufficiently equipped to accommodate the increased traffic 

and that there was an urgent need to build transit routes bypassing populated 

communities, including Krasnodon. However, regard being had to the lack 

of available funding, these works had not been carried out and the Lugansk 

Department had asked its central headquarters to deal with the situation. It 

further suggested that the Krasnodon municipality should renovate the 

in-town part of the road using funds garnered from automobile tax retained 

by the city treasury. 

26.  On 6 June 2006 the Municipal Housing and Municipal Maintenance 

Department informed the Executive Committee that repairing the surface of 

K. Street had been entered into the Urban Development Plan for 2006. 

However, no funding for the works had ever been received. It further noted 

that Krasnodon lacked any alternative roads meeting the standards of a 

transit thoroughfare and that the use of K. Street for this purpose – which it 

was unequipped for – had resulted in heavy deterioration of its surface. 

27.  On 27 June 2006 the Lugansk Regional Chief Sanitary Officer 

confirmed in his correspondence that the passage of vehicles through K. 

Street had been impossible, the street having been blocked by concrete 

blocks and other barriers. 

28.  On 24 November 2010 the applicant informed the Court, without 

providing any supporting materials, that the use of K. Street as a motorway 

had been recently restarted without any in-depth repairs having been carried 

out. 

C.  Civil proceedings against the Krasnodon City Council’s Executive 

Committee 

29.  In 2001 Mrs Grishchenko lodged a civil claim on the applicant’s 

behalf, seeking to oblige the Krasnodon City Council’s Executive 

Committee to resettle the family and to pay 5,000 hryvnias (UAH) in 

compensation for damage caused to their house and health by the operation 

of the M04 motorway. 
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30.  In the course of the trial, the court examined written evidence 

presented by the applicant and questioned officials of the municipal 

Architecture, Housing and Road Maintenance Departments, and officers 

from the traffic police. The Architecture Department official stated that K. 

Street was seven metres wide; it had no drainage or pavements because 

there was no funding available for constructing these amenities. The 

Housing Maintenance Department official acknowledged that his 

department was partly responsible for K. Street’s maintenance, which was 

to be funded by the Highways Agency and from automobile taxes. As the 

funding had not been forthcoming, the street had not been maintained 

properly. He also opined that the damage to the applicant’s house had more 

likely been caused by construction flaws than by the operation of the 

motorway. The official from the Road Maintenance Department submitted 

that K. Street, being part of a motorway, was to be managed by it jointly 

with the Highways Agency. Finally, a traffic police officer submitted that 

for several preceding years there had been no complaints of traffic accidents 

on K. Street and that twice a year the traffic police examined the state of the 

road. 

31.  On 18 January 2002 the Krasnodon Court rejected Mrs 

Grishchenko’s claim. The full text of its reasoning reads as follows: 

“It has been established in court that K. Street in Krasnodon hosts the M04 

Kyiv-Lugansk-Izvarine motorway. 

The plaintiff did not provide the court with evidence that on account of the 

Executive Committee’s fault the road is operated in breach of technical requirements 

existing for this category of roads. The plaintiff did not specify which particular 

provisions have been breached. 

In addition, the plaintiff did not provide evidence that it is the [Executive 

Committee’s] fault that her lawful rights have been infringed, namely, [that] her house 

has been destroyed, [and that] herself and her family suffer from various illnesses, 

resulting in mental distress. 

Based on the above, the court considers it necessary to reject the claim as 

ill-founded ...” 

32.  Mrs Grishchenko appealed. Referring primarily to Article 50 of the 

Constitution of Ukraine and the Clean Air Act, she noted, in particular, that 

by focusing on the issue of the road’s maintenance, the first-instance court 

had deviated from the object of her claim. In fact, instead of seeking to 

oblige the plaintiff to repair the street, she had demanded resettlement, as in 

her opinion the street was completely unsuitable for hosting a motorway in 

the first place. The defendant had been at fault, not only for allowing 

through traffic, but also for failure to organise its regular supervision by 

traffic police, environmental and sanitary services to ensure safety, and anti-

pollution measures. The claimant asserted that the witnesses had presented 

inaccurate data. In particular, there had been numerous traffic accidents on 
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K. Street, and a recent police response to one of the residents’ complaints 

about that issue had been included in the case file. Mrs Grishchenko further 

complained that the court had failed to summon officials from the 

environmental and sanitary services to present comprehensive information 

about the environmental situation around the road and so had failed to 

ensure her and her family’s right of access to environmental information. 

33.  On 10 June 2002 the Lugansk Regional Court of Appeal dismissed 

this appeal. The full text of the court’s reasoning was as follows: 

“Rejecting the claim of Grimkovskaya N. N., the court lawfully concluded that the 

M04 Kyiv-Lugansk-Izvarine motorway has been assigned on the basis of full 

managerial maintenance to the [Highways Agency]... and not to the Krasnodon City 

Council’s Executive Committee. 

The plaintiff did not provide the court with any evidence that the defendant had 

wrongly caused her non-pecuniary damage and did not specify the legal basis for 

compensation of the [alleged] non-pecuniary damage and [for] resettlement ...” 

34.  On 8 July 2002 Mrs Grishchenko appealed in cassation. She 

submitted that in her view the Krasnodon City Council’s Executive 

Committee had been the proper defendant. In support of this argument, she 

provided a letter from the Highways Agency dated 6 June 2002 informing 

her that K. Street was not on its books and that it was to be managed by the 

municipality. She further alleged that the court had never examined whether 

the decision of the Krasnodon City Department for Architecture and Urban 

Development taken in October 1998 to route through traffic via K. Street 

had been lawful and reasonable. She considered that it had been unlawful to 

turn a six-metre-wide street into a motorway, especially in light of the 

subsequent failure of the municipality to organise proper environmental 

monitoring and management of the road. Mrs Grishchenko additionally 

mentioned that the first measurement of pollution levels had been carried 

out only in May 2002, following numerous complaints by the street’s 

residents. 

35.  On 21 July 2003 the Supreme Court of Ukraine rejected 

Mrs Grishchenko’s request for leave to appeal in cassation. 

II.  RELEVANT DOMESTIC LAW 

A.  Constitution of Ukraine of 28 June 1996 

36.  Relevant provisions of the Constitution read as follows: 

479



8 GRIMKOVSKAYA v. UKRAINE JUDGMENT 

 

Article 16 

“To ensure ecological safety and to maintain the ecological balance on the territory 

of Ukraine, to overcome the consequences of the Chernobyl catastrophe — a 

catastrophe of global scale, and to preserve the gene pool of the Ukrainian people, is 

the duty of the State.” 

Article 50 

“Everyone has the right to an environment that is safe for life and health, and to 

compensation for damages inflicted through the violation of this right ...” 

B.  Clean Air Act (Law of Ukraine no. 2707-XII “On the Protection 

of the Air”) of 16 October 1992 

37.  The relevant provisions of the above law as worded at the material 

time read as follows: 

Article 12.  Restriction, suspension or discontinuation of emissions of pollutants into 

the air and [of levels of pollution] by physical and biological factors 

“Carrying out a business or other type of activity connected to a breach of 

conditions and requirements concerning the emission of pollutants into the air and 

levels of [pollution] by physical and biological factors envisaged by permits may be 

restricted, suspended or discontinued according to the law.” 

Article 13.  Regulation of levels of [pollution of the] air by physical and biological 

factors 

“... 

Local bodies of executive power, bodies of local self-governance, enterprises, 

establishments, organisations and citizens [involved in] entrepreneurial activity shall 

be obliged to take necessary measures to prevent and preclude [an increase in] 

established levels of air [pollution] by physical and biological factors and [its effects 

on] human health.” 

Article 17.  Measures concerning the prevention and mitigation of air pollution 

[caused] by emissions from methods of transport and by [associated] physical factors 

and facilities 

“In order to prevent and mitigate air pollution by methods of transport and by 

physical factors and facilities connected to them, there shall be: 

Developed and implemented a system of measures concerning reductions in 

emissions, detoxification of pollutants and mitigation of physical impacts in the 

course of the development, production, exploitation and repair of methods of transport 

and in [associated] facilities; 

480



 GRIMKOVSKAYA v. UKRAINE JUDGMENT 9 

 

A shift of methods of transport and [associated] facilities to less toxic types of fuel; 

Rational planning and development of populated communities in conformity with 

the distances to main roads set out by law or regulation; 

The movement of transport enterprises, cargo transit, and automobile transport [so 

that they take place] outside of densely populated residential areas; 

Restrictions on the entrance of automotive traffic and other methods of transport and 

on [associated] facilities in areas zoned for residential, resort, health, recreational and 

nature-reserve uses, and in places of mass recreation and tourism; 

Improvement in the state of maintenance of main roads and street surfaces; 

Implementation of automated systems of traffic regulation in the cities; 

Improvement in technologies for the transportation and storage of fuel at petrol 

refineries and petrol stations; 

Implementation of and improvement in monitoring activities, regulatory facilities, 

diagnostics facilities and comprehensive systems of control over compliance with 

environmental safety laws and regulations governing methods of transport and 

[associated] facilities; 

A prohibition on the development, production and exploitation of methods of 

transport and [associated] facilities or physical factors [giving rise to] a level of 

pollutants in exhaust fumes which exceeds [applicable] standards.” 

Article 21. Preclusion and decrease of noise 

“In order to preclude and decrease [excessive] levels of production and other noise 

and [in order to] achieve safe [levels of noise], there shall be: 

... 

Improvement in the design of methods of transport and [associated] facilities, and in 

the conditions for their exploitation, as well as due maintenance of train and tram 

tracks, roads, [and] street surfaces; 

The situation, during the planning and development of populated communities, of 

enterprises, transport thoroughfares, aerodromes and other objects containing sources 

of noise in accordance with sanitary requirements and construction guidelines 

established by law and [in accordance with] noise maps; 

... 

Administrative measures concerning the preclusion and decrease of ... noise, 

including the implementation of regulations and schedules [governing] transport and 

vehicle movement, and [the operation of associated] facilities, within the boundaries 

of populated communities. 

...” 

481



10 GRIMKOVSKAYA v. UKRAINE JUDGMENT 

 

C.  The State Committee for Construction, Architecture and Housing 

Policy of Ukraine, State Construction Guidelines of Ukraine 

DBN B.2.3 – 4 – 2000 of 2000 

38.  The relevant paragraph of the Guidelines as worded at the material 

time reads as follows: 

“In the course of developing new or reconstructing existing motorways of national 

importance, their routes shall be channelled, as a rule, [so as to] bypass existing 

populated communities.” 

III.  RELEVANT INTERNATIONAL MATERIALS 

39.  The Aarhus Convention (“Convention on Access to Information, 

Public Participation in Decision-making and Access to Justice in 

Environmental Matters”, ECE/CEP/43) was adopted on 25 June 1998 by the 

United Nations Economic Commission for Europe and came into force on 

30 October 2001. Ukraine ratified the Convention on 6 July 1999. 

The Aarhus Convention may be broken down into the following areas: 

-  Developing public access to information held by the public authorities, 

in particular by providing for transparent and accessible dissemination of 

basic information. 

-  Promoting public participation in decision-making concerning issues 

with an environmental impact. In particular, provision is made for 

encouraging public participation from the beginning of the procedure for a 

proposed development, “when all options are open and effective public 

participation can take place”. Due account is to be taken of the outcome of 

the public participation in reaching the final decision, which must also be 

made public. 

-  Extending conditions for access to the courts in connection with 

environmental legislation and access to information. 

40.  On 27 June 2003 the Parliamentary Assembly of the Council of 

Europe adopted Recommendation 1614 (2003) on environment and human 

rights. The relevant part of this recommendation states: 

“9.  The Assembly recommends that the Governments of member States: 

i.  ensure appropriate protection of the life, health, family and private life, physical 

integrity and private property of persons in accordance with Articles 2, 3 and 8 of the 

European Convention on Human Rights and by Article 1 of its Additional Protocol, 

by also taking particular account of the need for environmental protection; 

ii.  recognise a human right to a healthy, viable and decent environment which 

includes the objective obligation for states to protect the environment, in national 

laws, preferably at constitutional level; 
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iii.  safeguard the individual procedural rights to access to information, public 

participation in decision making and access to justice in environmental matters set out 

in the Aarhus Convention; 

...” 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

41.  The applicant complained that by routing the M04 motorway via her 

street, which had been unequipped for such a purpose, and by failing to 

organise the road’s proper environmental monitoring and management, the 

Krasnodon municipal authorities had breached her right to enjoyment of her 

home and her private and family life. She referred in this respect to Article 8 

of the Convention, which reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

42.  The Government submitted that they were confused as to the 

applicant’s identity: namely, whether Mrs Klara Grishchenko or 

Mrs Natalya Grimkovskaya should be considered the applicant in the 

present case. 

43.  The Government further contended that, assuming that the 

application had been lodged by Natalya Grimkovskaya, it should be 

dismissed as incompatible ratione personae with the provisions of the 

Convention. Namely, they contended that Natalya Grimkovskaya could not 

be considered a victim of a violation of Article 8, as she had not been a 

party to the relevant domestic civil proceedings. In the alternative, her 

complaint should be rejected for non-exhaustion grounds for the same 

reason. Finally, it was in any event lodged outside the six-month period 

provided for by the Convention, because the application form signed by 

Natalya Grimkovskaya had been undated and had only been received by the 
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Court on 28 June 2004, while the final domestic decision in 

Mrs Grishchenko’s civil proceedings had been taken on 21 July 2003. 

44.  The Government further submitted that, assuming that 

Mrs Grishchenko was the proper applicant, the complaint should be rejected 

for non-exhaustion. She had lodged her civil claim against the Executive 

Committee, which had been an improper defendant. Mrs Grishchenko had 

never lodged a claim against the Highways Agency, which, according to the 

domestic courts’ findings, had been responsible for maintenance of the M04 

motorway. 

45.  The applicant disagreed. She noted that the application concerned 

the interests of her entire family. However, she had wished to be considered 

the applicant, since she was the owner of the house. In addition, it had been 

expressly on her behalf that Mrs Grishchenko had instituted the domestic 

civil proceedings claiming compensation and resettlement. The applicant 

further alleged that she had not been obliged to lodge a claim against the 

Highways Agency, as in her opinion the Executive Committee had been 

responsible for K. Street’s maintenance. Moreover, it had been the 

Executive Committee who had allowed through traffic on K. Street in the 

first place. Further, it had not organised regular monitoring of this part of 

the road by traffic police, or by environmental and sanitary authorities, to 

ensure the enforcement of anti-pollution and safety measures. The substance 

of her complaint under Article 8 of the Convention had therefore been duly 

stated before the domestic courts. 

46.  The Court notes that the applicant lives on K. Street and has 

provided considerable information concerning her personal suffering on 

account of the street’s designation as part of a motorway. Her complaint 

may therefore not be considered incompatible ratione personae with the 

provisions of the Convention. The Government’s objection concerning the 

applicant’s victim status must therefore be dismissed. 

47.  The Court further observes that the judicial authorities, and, in 

particular, the Lugansk Regional Court of Appeal clearly considered Mrs 

Grishchenko’s civil claim as having been lodged on the applicant’s behalf 

(see paragraph 33 above). The Government’s first objection concerning 

non-exhaustion must therefore also be dismissed. 

48.  As regards the Government’s argument that the complaint was 

lodged after the expiry of the six-month period, the Court notes that 

Mrs Grishchenko first informed the Court that she wanted to act on her 

daughter’s behalf in the Convention proceedings and submitted the 

respective power of attorney from the applicant on 22 December 2003. This 

date falls within the six-month period following the taking of the final 

decision in the civil proceedings ending on 21 July 2003. The Court 

considers that, in these circumstances, the fact that the initial application 

form (executed on 20 and posted on 21 October 2003) was signed by 

Mrs Grishchenko and that subsequently the applicant herself signed a new 
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application form raising the same complaints, which was received by the 

Court on 28 June 2004, cannot be construed against her. The Court therefore 

dismisses the Government’s objection concerning the six-month period. 

49.  Finally, as regards the Government’s second objection concerning 

non-exhaustion, namely, that a civil claim should have been lodged against 

the Highways Agency, in light of the materials in the case file (see 

paragraphs 21, 24-26 and 30 above) the Court considers that the applicant’s 

arguments concerning the Executive Committee’s responsibility for the 

maintenance of K. Street were not without some basis. It is more important, 

however, that the object of the applicant’s claim before the Court concerns, 

primarily, not repairs to K. Street, but rather the compatibility with the 

Convention of: (i) the municipality’s consent to designate that street as a 

part of a motorway; and (ii) its alleged omissions in putting in place a sound 

environmental management policy to ensure that the operation of the 

motorway complied with applicable law. The Government have not shown 

how these issues could be resolved in proceedings against the Highways 

Agency. This objection must therefore also be dismissed. 

50.  Overall, the Court considers that this part of the application is not 

manifestly ill-founded within the meaning of Article 35 § 3 (a) of the 

Convention. It further notes that it is not inadmissible on any other grounds. 

It must therefore be declared admissible. 

B.  Merits 

1.  Submissions by the parties 

(a)  The applicant 

51.  The applicant submitted that the decision taken in 1998 to designate 

K. Street as part of a motorway had been unlawful and arbitrary, as national 

transit roads should be constructed outside of populated communities. 

Given that as of October 1998, when the authorities had been carrying out 

the motorway stocktaking project, there had been no proper transit road in 

place, they should have routed the M04 motorway via P. Street, which had 

previously served as a portion of the Chisinau-Volgograd motorway. The 

decision to re-route traffic via a six-metre-wide residential street with 

private houses situated four to five metres from the road had been arbitrary. 

52.  Furthermore, having taken this decision, the municipal authorities 

had never taken measures to ensure regular monitoring of the street by the 

traffic police, as well as its environmental management to curtail pollution 

resulting from the heavy lorry traffic. Pollution and other nuisances had 

remained unchecked for several years in a row, and it had only been 

following multiple complaints from the street’s residents that in May 2002 
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the level of pollution had been checked and the decision to suspend the 

traffic had been taken. Moreover, the street’s residents had had to engage in 

mass protests in order to have this decision eventually enforced. In any 

event, although the traffic had been stopped, no measures to repair the 

deteriorated road surface or clean up the soil had ever been implemented. 

53.  As a result, the applicant’s house had been damaged and her family 

members had suffered irreparable damage to their health. They should have 

obtained compensation from the Executive Committee for their grievances. 

However, the domestic courts had arbitrarily dismissed her claim 

concerning the matter, having refused to properly consider her main 

arguments. 

(b)  The Government 

54.  The Government objected to this view. 

55.  They alleged, firstly, that there had been insufficient evidence that 

the applicant’s suffering had reached the threshold necessary for bringing 

Article 8 of the Convention into play. The damage to the house from 

vibration had been confirmed by a group of assessors who had not been 

qualified to come to such conclusions. On the other hand, a qualified 

representative of the Housing Maintenance department had opined during 

the court hearings that the house had more likely been flawed upon its initial 

construction. There had likewise been no conclusive evidence concerning a 

correlation between the motorway’s operation and the health problems 

suffered by the members of the applicant’s family. The Government also 

contested, without providing evidence, the accuracy of the medical 

certificates issued by the City Hospital, alleging that they were prepared by 

the applicant’s sister. Moreover, there had been other sources of pollution in 

the area, such as burning spoil heaps from coal-mining activity. Overall, a 

considerable part of Ukraine suffers from various environmental problems 

and there is no indication that the environmental burden suffered by the 

applicant’s family had been any heavier than that borne by the rest of the 

community. 

56.  The Government further contended that, even assuming that they had 

owed any duty vis-à-vis the applicant under Article 8 of the Convention, 

they had taken all reasonable actions to ensure a fair balance between her 

interests and those of the community. Firstly, K. Street had served as a 

through road since 1983. In 1998 the street’s status as part of the motorway 

had merely been confirmed during the stocktaking project. The Government 

should therefore not be held responsible for the decision to route the traffic 

via K. Street. Secondly, following the entry of the Convention into force, 

the authorities had been contemplating the construction of a new through 

road, bypassing residential streets. However, they had had no choice but to 

use the existing road until the necessary funding could be found, as closing 

it off would have caused considerable detriment to the economic well-being 
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of the country. Contrary to the applicant’s argument, the use of the road had 

not been at odds with applicable law, because paragraph 1.9 of the State 

Construction Guidelines had recommended, but had not required, that major 

motorways be constructed outside populated communities. 

57.  The Government next argued that the pollution complained of had 

not been emitted by the State authorities’ operation of the road, but rather by 

vehicles belonging to various owners. This pollution therefore could not 

qualify as State interference with the applicant’s Article 8 rights. Assuming 

the State had had a positive obligation to react to this pollution, it had done 

so by setting up a legislative scheme establishing safe pollution levels and a 

system to monitor compliance with that scheme. Once the State authorities 

had become aware that the road was not operating as intended, they had 

reacted quickly by closing it off to through traffic on 16 June 2002, more 

than a year before the applicant had applied to the Court. 

2.  The Court’s assessment 

58.  Referring to its well-established case-law (see, among other 

authorities, López Ostra v. Spain, 9 December 1994, Series A no. 303-C; 

Dubetska and Others v. Ukraine, no. 30499/03, §§ 105-108, 10 February 

2011) the Court reiterates that, where, as in the present case, the case 

concerns an environmental hazard, an arguable claim under Article 8 may 

arise only where the hazard at issue attains a level of severity resulting in 

significant impairment of the applicant’s ability to enjoy her home, private 

or family life. The assessment of that minimum level is relative and depends 

on all the circumstances of the case, such as the intensity and duration of the 

nuisance and its physical or mental effects on the individual’s health or 

quality of life. 

59.  In line with these principles, the Court must first consider whether 

the detriment suffered by the applicant on account of the operation of the 

M04 motorway starting from October 1998 was sufficiently serious to raise 

an issue under Article 8 of the Convention. The Court observes that the 

applicant’s complaints concern, primarily, the level of noise, damage to her 

house from vibration and her sufferings on account of the deterioration of 

her parents’ and her minor son’s health resulting from air and soil pollution. 

60.  The Court considers that there is insufficient evidence to prove all 

the applicant’s allegations ‘beyond reasonable doubt’. In particular, the 

noise levels and their impact on the applicant’s private and family life have 

never been measured (see a contrario Deés v. Hungary, no. 2345/06, § 23, 

9 November 2010). The allegation that the damage to the house had been 

caused by vibration was disputed by the Government with reference to a 

competent authority’s opinion and has never been confirmed by an 

independent expert. Insofar as the applicant’s parents’ health can fall within 

the scope of her family life under Article 8, the case file contains medical 

evidence that they suffer from numerous illnesses. However, based on this 
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evidence, it is not possible to determine to what extent these illnesses have 

been caused or aggravated by the operation of the motorway. As regards the 

health of the applicant’s minor son, it appears that he already suffered from 

immunodeficiency before October 1998 and that in his doctors’ opinion he 

had resided in an ‘environmentally saturated area’ from his birth in 1994 

(see paragraph 17 above). 

61.  At the same time, the Court notes that according to the official 

investigation of 15 May 2002 (see paragraph 12 above), the surface of the 

road near the applicant’s house was severely damaged and more than one 

hundred vehicles drove over it during one hour. It is not implausible in these 

circumstances that the applicant was regularly disturbed by noise and 

vibration, at least to some extent. Further, more than half of the examined 

vehicles were found to be emitting pollutants in excess of applicable safety 

standards. The level of air and soil pollution was assessed by the domestic 

environmental health authorities as necessitating the suspension of the use 

of the road, on pain of risk of adverse impact on the residents’ health (see 

paragraph 19 above). The polluting substances emitted by the vehicles 

included copper and lead, an excessive level of which was also found in the 

soil near the applicant’s house. In light of these findings, the Court 

considers it particularly notable that the applicant’s son was diagnosed in 

2002 with chronic lead and copper salts poisoning. The Court notes that the 

Government have not provided any evidence disproving the authenticity and 

accuracy of this diagnosis and have not proposed any plausible alternative 

explanation concerning the origin of this poisoning to counter the 

applicant’s allegation that it was directly connected to the motorway’s 

operation. 

62.  Regard being had to the above data, the Court considers that the 

cumulative effect of noise, vibration and air and soil pollution generated by 

the M04 motorway significantly deterred the applicant from enjoying her 

rights guaranteed by Article 8 of the Convention. Article 8 is therefore 

applicable in the present case. 

63.  In view of the above, the Court will next examine, in the light of the 

principles developed in its jurisprudence (see, among other authorities, 

Dubetska, cited above, §§ 140-145) whether the Government have provided 

sufficient evidence to justify a situation in which the applicant bore a heavy 

burden on behalf of the rest of the community. 

64.  The Court firstly notes that, as submitted by the Government, on 

16 June 2002, within one month of the investigation by the environmental 

health authorities, K. Street was closed off to through traffic. Lacking 

concrete data, and, in particular, texts of relevant domestic decisions (if any) 

in evidence of the applicant’s allegations that this decision was in fact 

enforced at an unspecified later date or that the traffic was eventually 

restarted, the Court will proceed from the assumption that through traffic 

was stopped on the date suggested by the Government (see, mutatis 
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mutandis, Vinokurov v. Russia and Ukraine (dec.), no. 2937/04, 16 October 

2007). Consequently, it must be noted that the issues of noise, vibration, air 

and soil pollution connected to its functioning were redressed. It, however, 

remains to be examined whether the State authorities should still be liable 

for the adverse effects of the motorway’s operation between October 1998 

and June 2002. 

65.  In assessing this matter, the Court recognises the complexity of the 

State’s tasks in handling infrastructural issues, such as the present one, 

where measures requiring considerable time and resources may be 

necessary. Being mindful of its subsidiary role under the Convention, on 

many occasions the Court has emphasized that the States should enjoy a 

considerable margin of appreciation in the complex sphere of environmental 

policymaking (see, for example, Hatton and Others v. the United Kingdom 

[GC], no. 36022/97, § 100, ECHR 2003-VIII). While the authorities of the 

Member States are increasingly taking on responsibility for minimising or 

controlling pollution, Article 8 cannot be construed as requiring them to 

ensure that every individual enjoys housing that meets particular 

environmental standards (see Ward v. the United Kingdom (dec.), 

no. 31888/03, 9 November 2004). In line with these considerations, the 

Court considers that it would be going too far to render the Government 

responsible for the very fact of allowing cross-town through traffic to pass 

through a populated street or establish the applicant’s general right to free, 

new housing at the State’s expense. All the more so, given that the applicant 

in the present case has not argued that her house has decreased in value 

since October 1998 or that she has otherwise been unable to sell it and 

relocate without the State’s support (see, a contrario, Fadeyeva v. Russia, 

no. 55723/00, § 121, ECHR 2005-IV). 

66.  While the Court finds no reason to reassess the substance of the 

Government’s decision to allow the use of K. Street as a through road, in 

examining the procedural aspect of relevant policymaking, the Court is not 

convinced that minimal safeguards to ensure a fair balance between the 

applicant’s and the community’s interests were put in place. 

67.  It notes, firstly, that the Government have not shown that the 1998 

decision to route motorway M04 via K. Street was preceded by an adequate 

feasibility study, assessing the probability of compliance with applicable 

environmental standards and enabling interested parties, including K. 

Street’s residents, to contribute their views (see, a contrario, Hatton, cited 

above, § 128). On the contrary, the nature of this decision and the adequacy 

of attenuating procedures appear quite ambiguous, particularly in light of 

the Government’s disagreement with the applicant as to whether the 1998 

decision re-routed the traffic from P. Street to K. Street or merely confirmed 

K. Street’s earlier status as a through road. The Court considers, however, 

that even if K. Street had been used by through traffic before the 1998 

stocktaking project, the State authorities were responsible for ensuring 

489



18 GRIMKOVSKAYA v. UKRAINE JUDGMENT 

 

minimal procedural safeguards in this project’s course. Neither the domestic 

court decisions, nor the Government’s observations contain evidence that 

these safeguards, and particularly public access to relevant environmental 

information and decision-taking in the period of contemplating the 

stocktaking project, existed. 

68.  Secondly, the Court considers that no later than the time of the 1998 

stocktaking project, the authorities likewise became responsible for putting 

in place a reasonable policy for mitigating the motorway’s harmful effects 

on the Article 8 rights of K. Street’s residents (see, mutatis mutandis, 

Fadeyeva, cited above, §§ 127-131). It appears that the municipal 

authorities did take some measures aimed at the street’s environmental 

management (see paragraph 30 above). However, neither the assessment 

made by domestic courts in their judgments, nor the Government’s 

observations contain sufficient detail enabling the Court to conclude that 

this management was effective and meaningful before the measurement of 

critical pollution levels on 15 May 2002. As transpires from the available 

materials, this measurement session was carried out only in response to 

repeated complaints by K. Street’s residents, which, according to the case 

file, were initially lodged no later than in 2000. 

69.  Thirdly, emphasising the importance of public participation in 

environmental decision-making as a procedural safeguard for ensuring 

rights protected by Article 8 of the Convention, the Court underlines that an 

essential element of this safeguard is an individual’s ability to challenge an 

official act or omission affecting her rights in this sphere before an 

independent authority (see Dubetska, cited above, § 143). It also notes that 

as of 30 October 2001 the Aarhus Convention, which concerns access to 

information, participation of the public in decision-making and access to 

justice in environmental matters has entered into force in respect of Ukraine 

(see paragraph 39 above). In the meantime, it has not been shown in the 

present case that the applicant was afforded a meaningful opportunity to 

contest the State authorities’ policymaking regarding the M04 motorway 

during the period of October 1998 – June 2002 before the domestic courts. 

70.  The Court notes that the applicant formally attempted to do so by 

lodging through Mrs Grishchenko a civil claim against the Executive 

Committee. As appears from the brief reasoning adduced by the Lugansk 

Regional Court of Appeal for dismissing her claim (see paragraph 33 

above), its analysis was mostly limited to concluding that the defendant was 

not at all responsible for K. Street’s maintenance and repair. The Court 

notes that a variety of documents in the case file appear to pinpoint that such 

responsibility did – at least to some extent – in fact exist (see 

paragraphs 24-26, 30 and 34 above), while the court’s reasoning does not 

contain any reference to the evidence which served as a basis for its 

contrary conclusion. 
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71.  Regardless, however, of which authority was responsible for the 

maintenance of K. Street’s road surface and other amenities, the Court finds 

it more important that the courts’ reasoning does not contain a direct 

response to the applicant’s main arguments, on the basis of which she had 

sought to establish the Executive Committee’s liability. In particular, while 

the first-instance court questioned some witnesses as to some points of the 

municipality’s environmental policy, neither its, nor the higher courts’ 

judgments contain any express assessment as to why they considered that 

this policy adequately protected the applicant’s rights. Likewise, no 

reasoning was provided for dismissing an allegation that the defendant’s 

decision taken in October 1998 was in and of itself unlawful and arbitrary, 

and it is unclear from the case file whether this aspect of the applicant’s 

complaint was at all studied during the proceedings at issue. The Court 

considers that the applicant’s arguments concerning the unlawfulness and 

arbitrariness of the above decision and the adequacy of the municipality’s 

environmental policy concerning K. Street were of paramount importance 

for resolving whether or not the defendant’s conduct struck a fair balance 

between the applicant’s rights guaranteed by Article 8 and the interests of 

the community. Lacking reasoning for the dismissal of these arguments in 

the texts of the domestic judgments, the Court is unable to conclude that the 

applicant had a meaningful opportunity to adduce her viewpoints before an 

independent authority. 

72.  Overall, the Court attaches importance to the following factors. First, 

the Government’s failure to show that the decision to designate K. Street as 

part of the M04 motorway was preceded by an adequate environmental 

feasibility study and followed by the enactment of a reasonable 

environmental management policy. Second, the Government did not show 

that the applicant had a meaningful opportunity to contribute to the related 

decision-making processes, including by challenging the municipal policies 

before an independent authority. Bearing those two factors and the Aarhus 

Convention (see paragraph 39) in mind, the Court cannot conclude that a 

fair balance was struck in the present case. 

73.  There has therefore been a breach of Article 8 of the Convention. 

II.  ALLEGED VIOLATIONS OF ARTICLES 6 § 1 AND 13 OF THE 

CONVENTION 

74.  The applicant additionally complained under Articles 6 § 1 and 13 of 

the Convention that the civil proceedings in her case had been unfair. In 

particular, she complained that the courts had not stated sufficient reasons 

for dismissing her claims. The Court considers that this complaint falls to be 

examined under Article 6 § 1 of the Convention only (see Kudła v. Poland 

[GC], no. 30210/96, § 146, ECHR 2000-XI). This provision, insofar as 

relevant, reads as follows: 
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“... In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time 

by an independent and impartial tribunal established by law ...” 

75.  The Government contested this allegation. 

76.  The Court notes that this complaint is linked to the applicant’s 

complaint under Article 8 and must therefore likewise be declared 

admissible. 

77.  It further reiterates that, notwithstanding the difference in the nature 

of the interests protected by Articles 6 and 8 of the Convention, which may 

require separate examination of claims lodged under these provisions, in the 

instant case, regard being had to the Court’s findings under Article 8 (see 

paragraphs 69-71 above) concerning the lack of reasoning in the domestic 

court judgments, the Court considers that it is not necessary to also examine 

the same facts under Article 6 (see, mutatis mutandis, Hunt v. Ukraine, 

no. 31111/04, § 66, 7 December 2006). 

III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

78.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

79.  The applicant claimed 10,000 euros (EUR) in just satisfaction for 

damage allegedly caused to her current house and EUR 20,000 for buying a 

new house. She further claimed EUR 100,000 in compensation for health 

damage and mental distress. 

80.  The Government submitted that these claims were unsubstantiated. 

81.  Regard being had to the reasons for which the Court has found a 

violation of Article 8 of the Convention in the present case, it considers that 

the applicant must have suffered non-pecuniary damage which cannot be 

redressed by the mere finding of the violation. Ruling on an equitable basis, 

it awards the applicant EUR 10,000 in respect of non-pecuniary damage and 

dismisses the remainder of her claim as unsubstantiated. 

B.  Costs and expenses 

82.  The applicant also claimed EUR 500 for costs and expenses incurred 

before the domestic courts. She did not provide any supporting documents. 

83.  The Government alleged that this claim was unsubstantiated. 
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84.  According to the Court’s case-law, an applicant is entitled to the 

reimbursement of costs and expenses only in so far as it has been shown 

that these have been actually and necessarily incurred and are reasonable as 

to quantum. In the present case, lacking any supporting documents, as well 

as giving no explanation as to the nature of the expenses comprising the 

amount claimed, the Court makes no award. 

C.  Default interest 

85.  The Court considers it appropriate that the default interest rate 

should be based on the marginal lending rate of the European Central Bank, 

to which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the application admissible; 

 

2.  Holds that there has been a violation of Article 8 of the Convention; 

 

3.  Holds that there is no need to examine the complaints under Articles 

6 § 1 and 13 of the Convention separately; 

 

4.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final in accordance with 

Article 44 § 2 of the Convention, EUR 10,000 (ten thousand euros), plus 

any tax that may be chargeable, in respect of non-pecuniary damage to 

be converted into the national currency of Ukraine at the rate applicable 

at the date of settlement; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

5.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 21 July 2011, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

Claudia Westerdiek Dean Spielmann

 Registrar President 
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In the case of Georgel and Georgeta Stoicescu v. Romania, 

The European Court of Human Rights (Third Section), sitting as a 

Chamber composed of: 

 Josep Casadevall, President, 

 Corneliu Bîrsan, 

 Alvina Gyulumyan, 

 Egbert Myjer, 

 Ineta Ziemele, 

 Luis López Guerra, 

 Mihai Poalelungi, judges, 

and Santiago Quesada, Section Registrar, 

Having deliberated in private on 5 July 2011, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 9718/03) against Romania 

lodged with the Court under Article 34 of the Convention for the Protection 

of Human Rights and Fundamental Freedoms (“the Convention”) by two 

Romanian nationals, Mr Georgel Stoicescu and Mrs Georgeta Stoicescu, on 

10 January 2001. 

2.   The Romanian Government (“the Government”) were represented by 

their Agent, Mr Răzvan Horaţiu Radu, of the Ministry of Foreign Affairs. 

3.  The applicants alleged, in particular, a breach of their rights 

guaranteed by Article 3, 8 and 6 of the Convention. 

4.  On 11 May 2006 the Court declared the application inadmissible in 

respect of the applicant Georgel Stoicescu and decided to communicate the 

application to the respondent Government solely in respect of the applicant 

Georgeta Stoicescu. Under the provisions of former Article 29 § 3 of the 

Convention, it decided to examine the merits of the application at the same 

time as its admissibility. 

5.  On 10 September 2008 Mr Georgel Stoicescu informed the Court that 

his wife, Mrs Georgeta Stoicescu, had died on 29 December 2007 and that 

he wished to pursue the proceedings as her legal heir. For practical reasons, 

Mrs Georgeta Stoicescu will continue to be called “the applicant” although 

this qualification should be attributed to her heir (see Dalban v. Romania 

[GC], no. 28114/95, § 1, 28 September 1999). 
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THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1929. She was retired and living in

Bucharest before her death on 29 December 2007. 

7. On 24 October 2000 the applicant, aged 71 at the time, was attacked,

bitten and knocked to the ground by a pack of around seven stray dogs in 

front of her home in the Pajura neighbourhood, a residential area in 

Bucharest. As a result of the fall, the applicant suffered a head injury and 

fractured her left thigh bone which required four days’ hospitalisation in the 

CFR Hospital in Bucharest. After being discharged from hospital she was 

prescribed medical treatment which proved to be too expensive for her. 

8. Following the incident, the applicant started suffering from amnesia

and shoulder and thigh pains and had difficulty walking. In addition, she 

lived in a constant state of anxiety and never left the house for fear of 

another attack. By the year 2003 she had become totally immobile. 

9. At the time of the incident the applicant and her husband were retired

and their entire monthly income amounted to the equivalent in Romanian lei 

(ROL) of 80 euros. They claim that this amount was wholly insufficient for 

her medical treatment, and that they had to live at subsistence level. As a 

result, the applicant had lost weight. 

10. The applicant’s state of health continued deteriorating with the result

that two and a half years after the incident, on 4 June 2003, she was 

declared disabled by a medical panel of the Bucharest Local Council and 

was offered financial aid and free access to medical assistance and 

medicines. 

1. The civil action for damages against the Bucharest City Hall

11. On 10 January 2001 the applicant, represented by her husband, filed

a civil action with the Bucharest District Court (Judecătoria Sectorului 1) 

requesting damages of ROL 100,000,000 (EUR 4,000) under the provisions 

of the Civil Code on civil liability for torts, and claiming that, as a result of 

the attack, she had become disabled. The applicant filed the action against 

the Bucharest Mayor’s Office because, according to the words embossed on 

the stamp used on a letter from the Animal Control Agency (Administratia 

pentru Supravegherea Animalelor - ACA), the latter was a body under the 

authority of the Mayor’s Office. 

12. At the first hearing the court noted that the applicant had not paid the

statutory court fee and ordered the payment of ROL 6,145,000 (EUR 250). 

Being unable to pay this sum, which amounted to her entire family income 

for four months, the applicant paid only ROL 500,000 (EUR 20), which she 

borrowed from various acquaintances. 
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13.  By a judgment of 6 March 2001 the court declared the applicant’s 

civil action invalid for non-payment of the full court fee. 

14.  On 19 June 2001 the Bucharest County Court (Tribunalul Bucuresti) 

allowed an appeal by the applicant against the judgment of 6 March 2001. 

The County Court held that the first-instance court should have decided the 

case within the limits of the court fee paid and that in any event, the 

applicant was exempted by law from paying a court fee for this type of 

action. The court further held that the amount already paid should have been 

treated as a deposit, to be returned at the end of the proceedings. With 

respect to the merits of the case, the court held that the ACA, a public body 

under the authority of the Bucharest Mayor’s Office, had indeed not taken 

all necessary measures to avoid endangering the lives of the population and 

to preserve their health and physical integrity, and had thus violated the 

provisions of Bucharest Municipal Council decision no. 38/1996. According 

to that decision, the ACA had a duty to capture, control and sterilise all 

stray dogs in order to prevent any danger they may pose to the life, health 

and physical integrity of the population. The court further held that the 

attack had endangered the applicant’s life and health, causing her physical 

and psychological suffering and depriving her of a normal life because she 

was so traumatised that she did not dare leave her apartment for fear of 

another attack. 

Lastly, the County Court ordered the Bucharest Mayor’s Office to pay 

the applicant non-pecuniary damages, within the limits of the deposit paid, 

namely, ROL 10,000,000 (approximately EUR 400), which was 10% of the 

damages claimed by the applicant. 

15.  The Bucharest City Hall lodged an appeal on points of law (recurs) 

against the judgment of 19 June 2001, claiming that it did not have legal 

capacity as defendant because the ACA was placed under the authority of 

the Bucharest Municipal Council, and not the Bucharest Mayor’s Office. 

16.  By a final judgment of 17 December 2001, the Bucharest Court of 

Appeal allowed the appeal on points of law and dismissed the applicant’s 

action on the grounds that it had been lodged against a party who did not 

have legal capacity as defendant. The court found that the ACA had been 

created by decision no. 38/1996 of the Bucharest Municipal Council and 

that therefore the latter institution was the one against which the applicant 

should have brought her court action. 

2.  The civil action for damages against the ACA and the Bucharest 

Municipal Council 

17.  On 28 June 2002 the applicant, represented by her husband, filed a 

civil action with the Bucharest District Court requesting damages of 

ROL 50,000,000 (EUR 2,000) from the ACA and the Bucharest Municipal 

Council. The applicant did not pay the court fee. 
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18.  On 3 December 2002 the Bucharest District Court dismissed the 

action, holding that the Bucharest Municipal Council did not have legal 

standing as defendant. With regard to the ACA, the court found that on 

31 October 2001 the Municipal Council had adopted decision no. 287 by 

which the ACA was closed down and the control of stray dogs was 

transferred to the mayor’s offices of the six Bucharest districts. 

19.  By a final judgment of 13 March 2003, the Bucharest Court of 

Appeal dismissed an appeal on points of law lodged by the applicant and 

upheld the judgment of the first-instance court. 

II.  RELEVANT DOMESTIC LAW 

A.  Relevant legal provisions passed by the Government or 

Parliament 

1.  General organisation of the local administration 

20.  Under section 5 of the Local Public Administration Act of 1991 

(Law no. 69/1991), local self-government was conferred on the local 

councils as legislative authorities and the mayor’s offices as executive 

authorities. 

21.  That Act was replaced on 23 April 2001 by a new Local Public 

Administration Act (Law no. 215/2001). Section 21 of that Act provides: 

“The local public administration authorities which ensure local self-government in 

municipalities and towns are the municipal authorities and the local town councils as 

legislative authorities, and the mayors’ offices as executive authorities.” 

2.  The services in charge of stray dogs 

22.  Section 39 of Law no. 60 of 29 October 1974 provided that the local 

authorities of each department were in charge of ensuring proper veterinary 

activity and thus entitled, inter alia, to “organise the capture and destruction 

of stray dogs”. 

23.  Section 39 of Law no. 60/1974 was amended on 28 August 1998 to 

provide that the local authorities were in charge of “organising the capture 

of stray dogs and employing, for this purpose, specific techniques 

authorised by international veterinary norms”. 

24.  On 13 December 2001 Emergency Decree no.155/2001 on the stray 

dogs management programme entered into force. Its relevant provisions 

provide: 

“1. The local councils must create, within 30 days from the entry into force of this 

decree, specialised services in order to manage the stray dogs situation. 
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[...] 

4. Stray dogs shall be captured and transported to the shelters of specialised services 

set up for [this purpose], where they will be kept for up to seven days [...]. 

5. (1) Following an examination by the veterinary doctor, any stray dogs that are 

aggressive or suffer from chronic or incurable illnesses shall be euthanised 

immediately [...]. 

[...]. 

7. (1) Dogs which have not been claimed or adopted after the expiry of the seven-

day time-limit referred to in Article 4 above shall be euthanised. 

 

[...]. ” 

  

25.  Section 1(2) of Law no. 205/2004 on the protection of animals, 

which entered into force on 24 June 2004, provided that the rules governing 

stray dogs on the territory of Romania would be adopted by means of a 

specific law. 

26.  On 15 January 2008 Law no. 9/2008, amending Law no. 205/2004, 

entered into force. It forbade, inter alia, the euthanasia of stray dogs. 

27.  In November 2009 a draft Law on stray dogs was put on the agenda 

of Parliament. The draft, which provided, inter alia, for a duty on the 

authorities to capture and euthanise all stray dogs in order to preserve the 

safety and health of the population, was rejected by the Senate on 

25 November 2009. 

It is currently pending before the Chamber of Deputies, without any date 

set for its discussion so far, according to the web page of the Romanian 

Chamber of Deputies. 

B.  Relevant specific regulations in force in the City of Bucharest 

28.  Article 1 of Decision no. 38 of 2 January 1996 of the Bucharest 

Municipal Council on the breeding, maintenance and circulation of animals 

in Bucharest provides as follows: 

“With effect from the date of the present decision, the Municipal Knackers Service 

shall be renamed the Animal Control Agency, a public body with legal status 

functioning under the authority of the Bucharest Municipal Council and staffed by 33 

to 50 employees.” 

29.  Annex no.1, Chapter 1, of Decision no. 75 of 16 May 1996 of the 

Bucharest Municipal Council on the breeding, maintenance and circulation 

of animals in Bucharest provides, in its relevant parts, as follows: 

“a) The service provider within the Animal Control Agency has a duty to capture 

stray dogs on the basis of written complaints received from private or legal persons. 

... 
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c) The captured animals shall be sterilised, vaccinated, disinfested and identified in 

an integrated database, with the exception of those that are to be euthanised. 

d) Dogs shall be returned to the area in question upon request by the community 

(private or legal persons); these dogs shall have the protected status of community 

dogs (câini comunitari). 

e) Responsibility for community dogs shall be assumed by the community 

requesting the dogs’ return.” 

30.  Article 2 of Decision no. 82 of 19 April 2001, issued by the 

Bucharest General Council regarding the programme for the sterilisation of 

stray dogs in Bucharest, provides: 

“Bearing in mind that the Animal Control Agency is placed under the authority of 

the Bucharest General Council, the analysis, supervision and monitoring of 

compliance with the programme for the sterilisation of stray dogs in Bucharest shall 

henceforth be entrusted to the commission created for this purpose by Decision 

no.149/2000 ....” 

31.  Article 1 of Decision no. 287 of 31 October 2001 of the Bucharest 

Municipal Council on the improvement of the ACA’s activities provides: 

“The Animal Control Agency shall cease its activity with effect from 15 November 

2001. 

From that date onwards, the organisation, control and monitoring of animals shall be 

undertaken by the mayor’s offices of Bucharest districts nos. 1 to 6, each within its 

own area of authority.” 

32.  Article 1 of Decision no. 105 of 10 April 2003 of the Bucharest 

Municipal Council on the functioning of the ACA provides as follows: 

“With effect from 15 April 2003, the Animal Control Agency, as a legal person 

having the aforesaid purpose, shall be placed under the authority of the Bucharest 

Municipal Council.” 

III.  RELEVANT INTERNATIONAL INSTRUMENTS AND OTHER 

REPORTS 

A.  Relevant instruments of the Council of Europe 

33.  Article 12 of the European Convention for the Protection of Pet 

Animals, ratified by Romania on 6 August 2004 (ETS no.125 – Strasbourg, 

13 November 1987), provides: 
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Article 12 – Reduction of numbers 

“When a Party considers that the numbers of stray animals present it with a 

problem, it shall take the appropriate legislative and/or administrative measures 

necessary to reduce their numbers in a way which does not cause avoidable pain, 

suffering or distress. 

 a Such measures shall include the requirements that: 

 i if such animals are to be captured, this is done with the minimum of 

physical and mental suffering appropriate to the animal; 

 ii whether captured animals are kept or killed, this is done in accordance 

with the principles laid down in this Convention; 

 b Parties undertake to consider: 

 i providing for dogs and cats to be permanently identified by some 

appropriate means which causes little or no enduring pain, suffering or distress, such 

as tattooing as well as recording the numbers in a register together with the names and 

addresses of their owners; 

 ii reducing the unplanned breeding of dogs and cats by promoting the 

neutering of these animals; 

 iii encouraging the finder of a stray dog or cat to report it to the competent 

authority.” 

B.  Reports concerning the situation of stray dogs in Romania 

1.  Media reports of stray dog attacks 

34.  Since the mid-1990s the Romanian and foreign printed, on-line and 

audiovisual media have regularly reported on the large number of stray dogs 

on the streets and the problems that have ensued: attacks by stray dogs 

resulting in serious injuries to many people or even death in some cases; 

huge indignation caused in Romania and abroad by a number of actions 

taken by the authorities and with the purpose of euthanising some of the 

stray dogs; organisation of donation campaigns in favour of the sterilisation 

of stray dogs, and so on. 

By the year 2000, the population of stray dogs in the city of Bucharest 

alone numbered some 200,000. 

In March 2001 the mayor of Bucharest decided to have recourse to 

euthanasia, in the light of statistics for the city of Bucharest indicating that 

the population of stray dogs had doubled between 1996 and 2001; that in 

2000 some 22,000 persons had received medical care following attacks by 

stray dogs; that from the beginning of 2001 more than 6,000 persons had 
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been bitten by stray dogs; and that the persons most vulnerable to such 

attacks and seriously injured were children and elderly people. The 

international media widely reported on the mayor’s attempt to tackle this 

issue, as well as on the other solutions envisaged by candidates in local 

elections throughout the country, and on the criticism of euthanasia 

measures by certain international public figures, such as the actress Brigitte 

Bardot, who in 2001 had donated some 100,000 euros to the City of 

Bucharest for the purpose of sterilising stray dogs instead of killing them. 

The euthanasia campaign in Bucharest was stopped in 2003, after some 

80,000 dogs had been euthanised. 

In 2005 the media reported that the population of stray dogs had again 

risen alarmingly, and that between 40 and 50 complaints of dog attacks 

were being registered daily by the animal control service in the Bucharest 

City Hall. 

The issue of the situation of stray dogs in Romania, as a public health 

issue, and the proposed ways of tackling it by legislative measures, was 

reportedly raised by various Romanian politicians with European Union 

bodies. 

35.  Specific incidents were also widely and regularly covered by the 

media from 2000. Thus, national newspapers such as Evenimentul Zilei, 

Ziua and Adevărul reported on their internet pages the death of a sixty-

eight-year-old Japanese businessman after being bitten by a stray dog in the 

centre of Bucharest and the death of a two-year-old boy and a forty-five 

year old schizophrenic, both bitten by stray dogs in Craiova. Several news 

agencies, such as Mediafax and Ziare.com, and most newspapers reported 

on the death in similar circumstances of a six-year-old girl and of two other 

elderly persons in various major cities throughout Romania. In January 

2011, an elderly woman was bitten to death by stray dogs in the centre of 

Bucharest. 

36.  According to the news agency Hotnews, the number of persons 

bitten by stray dogs in Bucharest has kept on increasing every year; for 

instance, it is reported that between November 2009 and February 2010, 

some 10,000 persons were bitten by stray dogs in Bucharest alone. 

2.  Official statistics of the Romanian authorities 

37.  The Government have not submitted any official statistics or reports 

on the issue of stray dogs in Romania. 

38. On 13 October 2009, the advisory body to the prefect, the Prefectural 

College, met and discussed, inter alia, the issue of stray dogs on the streets 

of Bucharest. In a statement published on the website of the Bucharest 

Prefect’s Office following this meeting, the prefect stated that the problem 

of stray dogs was not yet solved and mentioned that: 
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“... although they have been sterilised and have an identification microchip, they can 

still bite and therefore pose a threat to our health, our children’s health and to visitors 

to Bucharest.” 

The Prefect of Bucharest further stated that the data received from the 

Institute of Infectious Diseases of Bucharest were worrying and showed that 

a total of 9,178 persons had been bitten by stray dogs in Bucharest during 

the first six months of 2009, of which 1,678 were children. He also quoted a 

report by the Animal Control Agency, according to which 38% of the dogs 

collected by that authority from the streets of Bucharest in the first half of 

2009 were infested with leptospirosis, an infectious disease transmissible to 

humans and which can cause meningitis, liver damage and renal failure. 

39.  On 2 February 2010, in a press release published on the website of 

the Bucharest Prefect’s Office, the same prefect stated that there were 

almost 100,000 stray dogs in Bucharest and that more than 10,000 people 

were bitten every year. 

40.  In an interview of 27 April 2010 the prefect of Bucharest indicated 

that, according to the latest statistics, the number of stray dogs in the streets 

of Bucharest was between 40, 000, according to the NGOs, and 100,000, 

according to the local administration, that in 2009 around 7, 000 persons 

had been bitten in Bucharest by stray dogs, that in the first four months of 

2010 the number of persons bitten by stray dogs was more than 2,000, and 

the costs for the treatment of these persons was about 400,000 euros per 

year. The prefect further indicated that he had proposed a draft law allowing 

the euthanasia of stray dogs in certain circumstances. 

THE LAW 

I.  ADMISIBILITY 

41.  In their observations on the admissibility and merits submitted on  

4 September 2006, the Government raised the preliminary objection that the 

applicant Georgel Stoicescu lacked victim status and requested the Court to 

declare the application inadmissible in his regard. 

42. The Court points out that, in its decision of 7 April 2006, it had 

already declared the application inadmissible with respect to the applicant 

Georgel Stoicescu. 

43. On 10 September 2008 Mr Georgel Stoicescu informed the Court that 

his wife, Mrs Georgeta Stoicescu, had died on 29 December 2007 and that 

he wished to pursue the proceedings as her legal heir. Having regard to the 

extensive case-law on this issue (see, for instance, Vocaturo v. Italy, 

no. 11891/85, § 2, 24 May 1991, and Dalban v. Romania [GC], 
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no. 28114/95, § 1, 28 September 1999), the Court considers that Mr Georgel 

Stoicescu may continue the present application as spouse of the deceased 

applicant Georgeta Stoicescu. 

44.  Furthermore, the Court finds that the application, as it had been 

submitted by the applicant Georgeta Stoicescu, is not manifestly ill-founded 

within the meaning of Article 35 § 3 of the Convention. It further considers 

that it is not inadmissible on any other grounds. It must therefore be 

declared admissible. 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

45.  Relying on Articles 3 and 8 of the Convention, the applicant 

complained about the attack on her by a pack of stray dogs, submitting that 

this was due to the failure by the authorities to implement adequate 

measures against the numerous stray dogs in Bucharest, which were a 

danger for the safety of the inhabitants. 

The Court considers that in the particular circumstances of the present 

case these complaints fall to be examined under Article 8 of the Convention, 

which reads, in so far as relevant: 

“1. Everyone has the right to respect for his private ... life ... 

2. There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  The parties’ submissions 

46.  The applicant complained that the attack on her on 24 October 2000 

by a pack of stray dogs constituted a breach of her right to physical 

integrity. The attack had had severe consequences for her state of health, 

which, having regard to her advanced age and lack of financial means to pay 

for medical care, had caused her serious physical and mental suffering. She 

alleged that the incident and its consequences were due to the lack of action 

on the part of the Romanian authorities to solve the problem of stray dogs 

and ensure the safety and health of the population. Accordingly, the State 

had failed in its positive obligations under Article 8 to protect the 

applicant’s physical and moral integrity and prevent intrusion into her 

private life. 

47.  The Government denied that the State authorities bore responsibility 

for the attack suffered by the applicant. They considered that the State’s 

responsibility for actions that were not directly attributable to its agents 

could not extend to all occurrences of accidents or natural catastrophes. 
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They relied in this connection on the cases of Oneryildiz v. Turkey ([GC], 

no. 48939/99, ECHR 2004-XII), Osman v. the United Kingdom ([GC], 

no. 23452/94, 28 October 1998, Reports of Judgments and Decisions 1998-

VIII), and Ignaccolo-Zenide v. Romania (no. 31679/96, ECHR 2000-I, 

25 January 2000). 

More specifically, they contended that the situation of stray dogs in 

Romania had deep and complex causes and therefore the responsibility for 

incidents such as the one in the instant case lay not only with the State, but 

also with society (private persons and NGOs). They pointed out that in 

2000, when the incident had occurred, the canine population had been 

protected by the NGOs for the protection of animals and could not be 

euthanised. It was only in 2001 that the euthanasia of dogs had been made 

possible, and, as a result, the Bucharest authorities, with the aid of 

inspectors in the field, had taken the appropriate measures to prevent the 

occurrence of such incidents. 

B.  The Court’s assessment 

1.  General principles 

48.  While the essential object of Article 8 is to protect individuals 

against arbitrary interference by the public authorities, it does not merely 

compel the State to abstain from such interference since it may also give 

rise to certain positive obligations to ensure effective respect for the rights 

protected by Article 8 (see, among other authorities, X and Y v. the 

Netherlands, no. 8978/80, § 23, 26 March 1985). The positive obligations 

under Article 8 of the Convention may involve the adoption of measures 

designed to secure respect for private life even in the sphere of the relations 

of individuals between themselves (see, amongst others, Stjerna v. Finland, 

no. 18131/91, § 38, 25 November 1994, and Botta v. Italy, no. 21439/93, 

§ 33, 24 February 1998). 

49.  The Court has previously held, in various contexts, that the concept 

of private life includes a person’s physical and psychological integrity and 

that the States have a positive obligation to prevent breaches of the physical 

and moral integrity of an individual by other persons when the authorities 

knew or ought to have known of those breaches (see X and Y v. the 

Netherlands, cited above, §§ 22 and 23; Costello-Roberts v. the United 

Kingdom, no. 38719/97, § 118, 10 October 2002; and M.C. v. Bulgaria, no. 

39272/98, §§ 73 and 149, ECHR 2003-XII,). The Court has also held that a 

positive obligation exists upon States to ensure respect for human dignity 

and the quality of life in certain respects (see L. v. Lithuania, no. 27527/03, 

§ 56, 11 September 2007, and, mutatis mutandis, Pretty v. the United 

Kingdom, no. 2346/02, § 65, ECHR 2002-III). 
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50.  Furthermore, in its recent ruling in A.B. and C. v. Ireland ([GC], 

no. 25579/05, 16 December 2010, §§ 247-249, with further references), the 

Court reiterated the following principles on the notion of positive 

obligations: 

“247. The principles applicable to assessing a State’s positive and negative 

obligations under the Convention are similar. Regard must be had to the fair balance 

that has to be struck between the competing interests of the individual and of the 

community as a whole, the aims in the second paragraph of Article 8 being of a 

certain relevance (Gaskin v. the United Kingdom, 7 July 1989, § 42, Series A no. 160; 

and Roche v. the United Kingdom [GC], cited above, § 157). 

248. The notion of “respect” is not clear cut especially as far as positive obligations 

are concerned: having regard to the diversity of the practices followed and the 

situations obtaining in the Contracting States, the notion’s requirements will vary 

considerably from case to case (Christine Goodwin v. the United Kingdom [GC], cited 

above, § 72). 

Nonetheless, certain factors have been considered relevant for the assessment of the 

content of those positive obligations on States. Some factors concern the applicant: 

the importance of the interest at stake and whether “fundamental values” or “essential 

aspects” of private life are in issue (X and Y v. the Netherlands, 26 March 1985, § 27, 

Series A no. 91; and Gaskin v. the United Kingdom, 7 July 1989, § 49, Series A no. 

160); and the impact on an applicant of a discordance between the social reality and 

the law, the coherence of the administrative and legal practices within the domestic 

system being regarded as an important factor in the assessment carried out under 

Article 8 (B. v. France, 25 March 1992, § 63, Series A no. 232-C; and Christine 

Goodwin v. the United Kingdom [GC], cited above, §§ 77-78). Some factors concern 

the position of the State: whether the alleged obligation is narrow and defined or 

broad and indeterminate (Botta v. Italy, 24 February 1998, § 35, Reports of Judgments 

and Decisions 1998-I); and the extent of any burden the obligation would impose on 

the State (Rees v. the United Kingdom, 17 October 1986, §§ 43-44, Series A no. 106; 

Christine Goodwin v. the United Kingdom [GC], cited above, §§ 86-88).” 

51.  The obligation to adopt appropriate measures must be interpreted in 

a way that does not impose an impossible or disproportionate burden on the 

authorities. For the Court, not every claimed risk to the physical integrity 

can entail for the authorities a Convention requirement to take operational 

measures to prevent that risk from materialising. In the opinion of the Court, 

it must be established to its satisfaction that the authorities knew or ought to 

have known at the time of the existence of a real and immediate risk to the 

life or the physical integrity of an indentified individual and that they failed 

to take measures within the scope of their powers which, judged reasonably, 

might have been expected to avoid that risk (see Amaç and Okkan v. Turkey, 

no. 54179/00, 54176/00, § 46, 20 November 2007; mutatis mutandis, 

Osman cited above, §§ 116 and 121, and Berü v. Turkey, no. 47304/07, § 

39, 11 January 2011). 

52.  Lastly, the Court has held that if the infringement of the right to life 

or to physical integrity is not caused intentionally, the positive obligation to 

set up an “effective judicial system” does not necessarily require criminal 
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proceedings to be brought in every case and may be satisfied if civil, 

administrative or even disciplinary remedies were available to the victim 

(see, for example, Vo v. France [GC], no. 53924/00, § 90, ECHR 2004-

VIII, and Mastromatteo v. Italy [GC], no. 37703/97, §§ 90 and 94-95, 

ECHR 2002-VIII). 

2.  Application of those principles to the present case 

53.  The Court notes at the outset that the applicant was attacked, bitten 

and knocked to the ground by a pack of about seven stray dogs in a 

residential area of Bucharest. 

Undoubtedly, that attack and its consequences caused the applicant 

serious physical and psychological suffering (see paragraphs 7 to 10 above). 

54.  The Court further notes that the problem of stray dogs, regularly 

mentioned in the media after 1989, developed dramatically and became a 

public health and safety issue, having regard to the large number of persons 

attacked and injured by these dogs (see paragraphs 34 to 36 above). 

55.   Accordingly, the question to be determined by the Court is whether 

the facts of the case disclose a failure by the authorities of the respondent 

State to protect the physical and psychological integrity of the applicant, in 

breach of Article 8 of the Convention. 

56.  It is not disputed between the parties that the authorities had broad 

and detailed information on this issue, in particular the large number of 

stray dogs in the city of Bucharest and the danger they represented to the 

physical integrity and health of the population. The data available to the 

authorities also confirmed the regular occurrence of such incidents in the 

City of Bucharest (see paragraphs 34 to 36 above). 

57.  In that connection the Court notes that it was in 2001, after the 

occurrence of the incident in the present case, that the authorities 

acknowledged the special situation regarding the population of stray dogs, 

and on 19 April 2001 issued Decision no. 82 of the Bucharest General 

Council, and Emergency Decree no. 155/2001 on the stray dogs 

management programme, which entered into force on 13 December 2001. 

Both legal acts provided for stray dogs to be captured and neutered or 

euthanised (see paragraphs 24 and 30 above). 

58.  The Court acknowledges that, even before the incident in the present 

case occurred, regulations were in force in Romania providing a legal basis 

for the creation of specific structures in charge of the control of stray dogs 

(see paragraphs 20, 22 and 23 above). These regulations were modified 

several times after the incident in 2000. The changes concerned mainly the 

organisation and supervision of the structures in charge of controlling the 

population of stray dogs, and the treatment reserved to these dogs after their 

capture. 

However, it notes that, despite these regulations, the situation continued 

to be critical, with several thousands of persons being injured by stray dogs 
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in the City of Bucharest alone (see paragraphs 34 to 36 above). The Court 

agrees with the Government in this context that responsibility for the 

general situation of stray dogs in Romania also lies with civil society. 

59.  It is not the Court’s task to substitute itself for the competent 

domestic authorities in determining the best policy to adopt in dealing with 

problems of public health and safety such as the issue of stray dogs in 

Romania. In that connection it accepts that an impossible or 

disproportionate burden must not be imposed on the authorities without 

consideration being given in particular to the operational choices which they 

must make in terms of priorities and resources (see Osman cited above, 

§ 116, and Hajduová v. Slovakia, no. 2660/03, § 47, 30 November 2010); 

this results from the wide margin of appreciation States enjoy, as the Court 

has previously held, in difficult spheres such as the one in issue in the 

instant case (see, mutatis mutandis, Hatton and Others v. the United 

Kingdom [GC], no. 36022/97, §§ 100-101, ECHR 2003-VIII, and 

Oneryildiz cited above, § 107). 

In assessing compliance with Article 8, the Court must make an overall 

examination of the various interests in issue, bearing in mind that the 

Convention is intended to safeguard rights that are “practical and effective”. 

This is also true in cases where a general problem for the society reaches a 

level of gravity such that it becomes a serious and concrete physical threat 

to the population. 

The Court must also look behind appearances and investigate the realities 

of the situation complained of. That assessment may also involve the 

conduct of the parties, including the means employed by the State and their 

implementation. Indeed, where an issue in the general interest is at stake, 

which reaches a degree of gravity such that it becomes a public health issue, 

it is incumbent on the public authorities to act in good time, in an 

appropriate and consistent manner (see, mutatis mutandis, Hutten-Czapska 

v. Poland [GC], no. 35014/97, § 168, ECHR 2006-VIII). In its assessment, 

the Court accepts that the measures and actions to be adopted and taken are 

not an obligation of result, but an obligation of means. 

60.  In this context, the Court notes that the judgment of 19 June 2001 of 

the Bucharest County Court addressed the merits of the applicant’s 

complaints. It held that the Animal Control Agency, a public body, had not 

taken all necessary measures to avoid endangering the lives of the 

population and to preserve their health and physical integrity, and that the 

attack on the applicant had put her life and health in danger, causing her 

physical and psychological suffering and depriving her of a normal life on 

account of her fear of another attack. 

However, the above-mentioned judgment was quashed for procedural 

reasons and the applicant’s subsequent attempts to have a court decision 

providing her appropriate redress failed as well. 
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61.  Furthermore, the Court observes that, apart from arguing that society 

in general should bear responsibility for the current situation of stray dogs 

in Romania, the Government have not provided any indication as to the 

concrete measures taken by the authorities at the time of the incident to 

properly implement the existing legislative framework with a view to 

addressing the serious problem of public health and threat to the physical 

integrity of the population represented by a large number of stray dogs. 

Neither have they indicated whether the regulations or practices at the time 

of the incident or adopted later were capable of providing appropriate 

redress for the cases of victims of attacks by stray dogs. In this connection, 

the Court notes that the above mentioned situation seems to persist (see 

paragraphs 34 to 36 above). 

62.  In the light of the foregoing, the Court finds that the lack of 

sufficient measures taken by the authorities in addressing the issue of stray 

dogs in the particular circumstances of the case, combined with their failure 

to provide appropriate redress to the applicant as a result of the injuries 

sustained, amounted to a breach of the State’s positive obligations under 

Article 8 of the Convention to secure respect for the applicant’s private life. 

63.  Accordingly, there has been a violation of that provision in the 

present case. 

III.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE 

CONVENTION 

64.  The applicant complained that by dismissing her two civil actions for 

damages against the Bucharest local authorities the domestic courts had 

breached her right to a fair trial guaranteed by Article 6 § 1 of the 

Convention, the relevant part of which reads as follows: 

“In the determination of his civil rights and obligations ..., everyone is entitled to a 

... hearing within a reasonable time by [a] ... tribunal ...” 

65.  The Government contested that argument. 

A.  The parties’ submissions 

66.  The Government claimed that the fact of establishing procedural 

costs which were proportional to the amounts claimed in civil proceedings 

could not, in itself, represent an impediment to the right of access to a court. 

They relied on the Court’s case-law, for instance Z. v. the United Kingdom 

([GC], no. 29392/95, § 93, ECHR 2001-V) and Tinnelly Sons Ltd and 

Others and McElduff and Others v. the United Kingdom (10 July 1998, 

§ 72, Reports of Judgments and Decisions 1998-IV). 

They stressed that, in any event, the applicant’s case had been dealt with 

on the merits by the Bucharest County Court, which had also decided that 
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the applicant was exempted from paying court fees. The fact that the 

judgment of 19 June 2001 of the Bucharest County Court was later quashed 

did not mean that the applicant was denied the right to a court, but merely 

that she had not lodged her case against the correct defendant. 

67.  The applicant complained that following the incident she had lived 

in a constant state of anxiety and was afraid to leave the house. Her 

psychological suffering had been aggravated by the impossibility of 

obtaining compensation and the authorities’ response to her complaints, 

namely, the dismissal of her civil actions, the fact that she had been sent 

from one institution to another and had even lost the amount of money she 

had paid in court fees. 

B.  The Court’s assessment 

68. The Court reiterates that Article 6 § 1 of the Convention guarantees 

everyone’s right to have his or her civil rights and obligations determined 

by a court. It thus enshrines a “right to a court”, of which the right of access, 

namely the right to apply to a court in civil proceedings, is only one aspect. 

However, the “right to a court” is not absolute. It lends itself to limitations 

since, by its very nature, it requires regulation by the State, which may 

select the means to be used for that purpose. However, these limitations 

must not restrict exercise of the right in such a way or to such an extent that 

the very essence of the right is impaired. They must pursue a legitimate aim 

and there must be a reasonable proportionality between the means employed 

and the aim sought to be achieved (see, among other authorities, Fayed v. 

the United Kingdom, 21 September 1994, § 65, Series A no. 294-B; Bellet v. 

France, 4 December 1995, § 31, Series A no. 333-B; and Levages 

Prestations Services v. France, 23 October 1996, § 40, Reports of 

Judgments and Decisions 1996-V). 

69.  The Court has held that the amount of the fees, assessed in the light 

of the particular circumstances of a given case, including the applicant’s 

ability to pay them and the phase of the proceedings at which that restriction 

has been imposed, are factors which are material in determining whether or 

not a person enjoyed his or her right of access to a court or whether, on 

account of the amount of fees payable, the very essence of the right of 

access to a court has been impaired (see Tolstoy Miloslavsky v. the United 

Kingdom, 13 July 1995, § 63, Series 316-B, and Kreuz (no. 1) v. Poland, 

no. 28249/05, § 60, ECHR 2001-VI). 

70.  Furthermore, the Court has considered to be excessive, and therefore 

impairing the very essence of the right of access to a court, high court fees, 

which were not justified by the applicant’s financial situation, but calculated 

on the basis of a set percentage laid down by law of the sum at stake in the 

proceedings (see Weissman and Others v. Romania, no. 63945/00, §§ 39 to 

42, ECHR 2006-VII). 
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71.  Finally, the Court has held that when a public entity is liable for 

damages, the State’s positive obligation to facilitate identification of the 

correct defendant is all the more important (see Plechanow v. Poland, no. 

22279/04, § 109, 7 July 2009). 

72.  In the present case the Court observes that, theoretically, Romanian 

law afforded the applicant the possibility of bringing judicial proceedings 

for compensation under the Civil Code. The applicant availed herself of this 

possibility, claiming that the administration bore responsibility for the 

attack she had suffered. Despite her indigence, she had to pay court fees in 

order to have her case heard, but, given the domestic law providing that 

court fees be calculated on a percentage of the claims, she had to limit her 

claims before the domestic courts. Moreover, although the Bucharest 

County Court ruled on 19 June 2001 that the applicant was exempted from 

paying the court fee, the money she had paid on that account was never 

returned to her. 

73.  The Court further notes that even after partially overcoming the 

obstacle of the court fee, the applicant did not obtain a final ruling on the 

merits of her civil claim because her case was repeatedly dismissed without 

an examination of the merits, on the ground that she had failed to identify 

specifically the local authority supervising the body in charge of stray dogs: 

in the first set of proceedings the Bucharest Municipal Council and not the 

Bucharest mayor’s office, and in the second set of proceedings, the 

Bucharest district mayor’s offices and neither the Bucharest Municipal 

Council nor the ACA. 

74.  The Court observes that the fact of having access to domestic 

remedies only to be told that the action is dismissed as a result of 

interpretation of the legal capacity of a defendant authority, compared with 

that of one of its departments or executive bodies, can raise an issue under 

Article 6 § 1. The degree of access afforded by the national legislation and 

its interpretation by the domestic courts must also be sufficient to secure the 

individual’s “right to a court”, having regard to the principle of the rule of 

law in a democratic society. For the right of access to be effective, an 

individual must have a clear, practical opportunity to challenge an act that is 

an interference with his or her rights (see, mutatis mutandis, Bellet, cited 

above, § 36, and F.E. v. France, 30 October 1998, §§ 46 and 47, Reports 

1998-VIII). 

75.  In this connection the Court notes that, according to both Local 

Administration Acts (no. 69/1991 and no. 215/2001), the mayor’s offices 

are the executive bodies of the municipal councils, the latter being in charge 

of setting up services for stray dogs, while the former implement this 

specific policy. In the present case the stamp on the paper issued by the 

ACA had the name of the Bucharest Mayor’s Office embossed on it (see 

paragraph 11 above). 
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The applicant could therefore reasonably believe, and neither the 

Bucharest County Court in the first set of proceedings nor the defendant 

authority had stated otherwise, that the Bucharest’s Mayor Office had legal 

standing before a court in a matter concerning the ACA’s activity and 

responsibilities. 

The Court therefore finds that, in the context of local organisational 

changes in the field of animal control, shifting onto the applicant the duty of 

identifying the authority against which she should bring her claim was a 

disproportionate requirement and failed to strike a fair balance between the 

public interest and the applicant’s rights. 

76.  Consequently, the Court finds that the applicant did not have a clear, 

practical opportunity of claiming compensation in a court for the attacks 

suffered. 

Therefore, in the light of all the above elements, the Court considers that 

the applicant did not have an effective right of access to a court. There has 

therefore been a breach of Article 6 § 1. 

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

77.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

78.  The applicant submitted that she was entitled to non-pecuniary 

damages on account of the infringement of her right to physical integrity 

and private life but left the amount to the Court’s discretion. 

79.  The Government contended that a finding of a violation of the 

Convention would in itself constitute sufficient just satisfaction. 

80.  The Court considers that the applicant must have suffered distress 

and psychological trauma resulting from the attack as well as from the 

shortcomings found in the authorities’ approach in the present case, namely, 

dismissing her civil actions for damages and sending her from one 

institution to another without awarding compensation. Moreover, in 

assessing the suffering that the applicant must have been experienced regard 

must also be had to her dire financial situation, her advanced age and 

deteriorating state of health and to the fact that she was unable to benefit 

from free medical assistance and medicines until two and a half years after 

the incident. 
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In conclusion, the Court, having found a breach of the State’s positive 

obligations under Article 8 of the Convention and of the applicant’s right to 

a court under Article 6 § 1 of the Convention in the present case, therefore 

makes an assessment on an equitable basis as provided for by Article 41 of 

the Convention and awards the applicant EUR 9,000 in respect of non-

pecuniary damage. 

B.  Costs and expenses 

81.  The applicant also claimed ROL 500,000 (EUR 20) in respect of 

expenses incurred before the domestic courts, namely, the court fee paid in 

order to file her first civil action with the Bucharest District Court. 

82.  The Government did not dispute the applicant’s claim. 

83.  According to the Court’s case-law, an applicant is entitled to the 

reimbursement of costs and expenses only in so far as it has been shown 

that these have been actually and necessarily incurred and are reasonable as 

to quantum. In the present case, regard being had to the documents in its 

possession and the above criteria, the Court considers it reasonable to award 

the sum of EUR 20 for costs and expenses in the domestic proceedings. 

C.  Default interest 

84.  The Court considers it appropriate that the default interest should be 

based on the marginal lending rate of the European Central Bank, to which 

should be added three percentage points. 

FOR THESE REASONS, THE COURT 

1.  Dismisses unanimously the Government’s preliminary objection; 

 

2.  Declares the application admissible unanimously; 

 

3. Holds by six votes to one that there has been a violation of Article 8 of 

the Convention; 

 

4.  Holds unanimously that there has been a violation of Article 6 § 1 of the 

Convention; 

 

5.  Holds unanimously 

(a)  that the respondent State is to pay Mr Georgel Stoicescu, within 

three months from the date on which the judgment becomes final in 

accordance with Article 44 § 2 of the Convention, the following 
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amounts, to be converted into the national currency at the rate applicable 

at the date of settlement, plus any tax that may be chargeable on these 

amounts: 

(i)  EUR 9,000 (nine thousand euros) in respect of non-pecuniary 

damage; 

(ii)  EUR 20 (twenty euros) in respect of costs and expenses; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

Done in English, and notified in writing on 26 July 2011, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

Santiago Quesada Josep Casadevall 

 Registrar President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 

the Rules of Court, the separate opinion of Judge López Guerra is annexed 

to this judgment. 

J.C.M. 

S.Q. 
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PARTLY DISSENTING OPINION OF JUDGE 

LÓPEZ GUERRA 

I concur with the Section’s opinion concerning a violation of Article 

6 § 1 of the Convention and the corresponding award of just satisfaction. 

However, I disagree with the Section’s assessment with respect to a 

violation of Article 8 of the Convention on account of the Romanian 

authorities’ alleged failure to act. 

In my opinion, this assessment is the result of an undue extension of the 

concept of positive obligations. The judgment correctly makes reference to 

the Court’s case-law in Amac and Occan (2007) and Osman (1998). As the 

judgments in those cases underscore, in order to determine that a member 

State has failed to fulfil its positive obligations, the Court ruled that the 

authorities must have had knowledge “of the existence of a real and 

immediate risk to the life or the physical integrity of an identified individual 

and have failed to take measures within the scope of their powers” (see 

paragraph 51 of the judgment). In the present case it is obvious that the 

authorities had no knowledge of the existence of a real and immediate, 

individual risk to the applicant, but were aware of a general situation of risk 

that might affect citizens in general, rather than only (and specifically) this 

individual applicant. 

According to the Court’s case-law, it is certainly justified to require the 

member State authorities to take action to prevent probable and immediate 

risks with respect to rights guaranteed under the Convention that affect 

specific and identified persons. But I do not deem warranted the present 

extension of this principle to demand that authorities adopt all necessary 

measures to protect all people from all forms of danger in general. The 

public powers are required to meet practically unlimited needs with 

inevitably limited means. They must provide vital services such as clean 

water, sewer systems, waste disposal, health care, traffic safety and public 

safety, among many others. And the number of victims of the faulty 

delivery of those services may be considerable. But it is the competent 

authorities of each country and not this Court who must establish priorities 

and determine preferences when allocating efforts and resources. 

In the present case, the problem of stray dogs in Bucharest undoubtedly 

posed a fairly serious problem. But I believe that this Court does not have 

the jurisdiction to determine that it was precisely that problem that 

warranted preferential attention over other needs, and to find that the 

Romanian authorities violated Article 8 of the Convention by not giving 

priority to eradicating the problem of stray dogs. 

In accordance with Romanian legislation, the County Court ruled that the 

competent administrative authorities had not taken adequate measures in 

this case and awarded the applicant 400 euros in damages (see 

paragraph 14). Subsequent judgments of other courts reversed that decision, 
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 SEPARATE OPINION 

depriving the applicant of that compensation, which this Court has hereby 

declared to be in violation of Article 6 § 1 of the Convention. In my 

opinion, the acknowledgement of that violation and the award of just 

satisfaction are sufficient redress for the infringement of the applicant’s 

rights, which did not warrant giving an opinion concerning the Romanian 

authorities’ obligations with respect to general policies. 
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In the case of di Sarno and Others v. Italy, 

The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of: 

 Françoise Tulkens, President, 

 Danutė Jočienė, 

 Dragoljub Popović, 

 Isabelle Berro-Lefèvre, 

 András Sajó, 

 Işıl Karakaş, 

 Guido Raimondi, judges, 

and Stanley Naismith, Section Registrar, 

Having deliberated in private on 29 November 2011, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 30765/08) against the 

Italian Republic lodged with the Court under Article 34 of the Convention 

for the Protection of Human Rights and Fundamental Freedoms (“the 

Convention”) by eighteen Italian nationals on 9 January 2008. 

2.  The applicants, a list of whose names is appended to the present 

judgment, were represented before the Court by one of their number, 

Mr Errico di Lorenzo, a lawyer practising in Somma Vesuviana (Naples). 

3.  The Italian Government (“the Government”) were represented by 

their Agent, Ms E. Spatafora, and their former co-Agent, Mr N. Lettieri. 

4.  The applicants alleged that the poor management by the Italian 

authorities of the waste collection, treatment and disposal services in the 

Campania region of Italy, and the lack of diligence of the judicial authorities 

in prosecuting those responsible, had violated their rights under Articles 2, 

6, 8 and 13 of the Convention. 

5.  On 2 June 2009 the Court decided to give notice of the application to 

the Government and give it priority treatment (Rule 41 of the Rules of 

Court). It also decided to rule on the admissibility and merits of the 

application at the same time (former Article 29 § 3). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  Thirteen of the applicants live in the municipality of Somma 

Vesuviana, in Campania (Italy). The other five work there. 

7.  From 11 February 1994 to 31 December 2009 a state of emergency 

(stato di emergenza) was in place in the Campania region, by decision of 

the then Prime Minister, because of serious problems of solid urban waste 

disposal. 

8.  From 11 February 1994 to 23 May 2008 the management of the state 

of emergency was entrusted to “deputy commissioners” appointed by the 

Prime Minister and assisted by assistant commissioners. Nine high officials 

– including four presidents of the region of Campania and the head of the 

civil emergency planning department of the Prime Minister’s Office – were 

appointed deputy commissioners. 

9.  From 23 May 2008 to 31 December 2009 the management of the state 

of emergency was entrusted to an under-secretariat in the Prime Minister’s 

Office under the head of the civil emergency planning department. 

A.  Waste management in Campania and in the municipality of 

Somma Vesuviana until 2004 

10.  Regional Law no. 10 of 10 February 1993 (“Law no. 10/93”) laid 

down guidelines for the adoption of a waste disposal plan in Campania 

which was to treat urban solid waste and recyclable materials and halve the 

number and capacity of landfill sites – with the help of compacting and 

sorting techniques – between 1993 and 1995. 

11.  On 9 June 1997 the President of the Region, having been appointed 

deputy commissioner, drew up a regional waste disposal plan. Among other 

things, it provided for the construction of five incinerators – four of which 

would be built on land in the municipalities of Marcianise, Battipaglia, 

Giugliano and Nola-Marigliano (the last two of these were to serve the 

municipalities where the applicants lived), and the fifth on a site to be 

determined at a later date – and also five main landfill sites and six 

secondary sites. 

12.  On 12 June 1998 the President of the Region, acting as deputy 

commissioner, issued a call for tenders for a ten-year concession to operate 

the waste collection and disposal service in the province of Naples. 

According to the specifications, the successful bidder would be required to 

ensure the proper reception of the collected waste, its sorting, conversion 

into refuse-derived fuel (combustibile derivato da rifiuti – “RDF”) and 

incineration. To that end, it was to construct and manage three waste sorting 
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and RDF production facilities and set up an electric power plant fuelled by 

RDF, by 31 December 2000. 

13.  When the tendering process ended on 20 March 2000, the 

concession was awarded to a consortium of five companies: Fisia Impianti 

S.p.A. (main contractor), Impregilo S.p.A., Babcock Kommunal GmbH, 

Deutsche Babcock Anlagen GmbH and Evo Oberhausen AG 

(subcontractors). 

14.  Under the terms of a service concession agreement signed on 7 June 

2000, the five successful companies undertook to build two RDF production 

centres in Caivano and Tufino in 300 days, starting on 10 and 14 April 2000 

respectively, and another in Giugliano in 270 days, starting from 30 March 

2000. The RDF-fuelled power plant to be built in Acerra was to be built in 

24 months, starting from a date to be determined later. 

15.  In the meantime, on 22 April 1999 the deputy commissioner had 

issued a call for tenders for the waste disposal service concession in 

Campania. The concession was awarded to FIBE S.p.A. a consortium of 

companies formed specially for the purpose. On an unspecified date they 

formed a company called FIBE Campania S.p.A. 

16.  Under the concession agreement signed on 5 September 2001, FIBE 

S.p.A. was to build and manage seven RDF production centres and two 

electric power plants fuelled by RDF. It was also required to ensure the 

proper reception, sorting and treatment of the waste collected in the region 

and transform 32% of it into RDF and 33% into compost, and produce 14% 

of non-recyclable waste and 3% of ferrous waste. 

17.  In January 2001 the closure of the Tufino landfill site resulted in the 

temporary suspension of waste disposal services in the province of Naples. 

To help control the situation the mayors of the other municipalities in the 

province authorised the storage of the waste in their respective landfill sites 

on a temporary basis, under section 13 of Legislative Decree no. 22 of 

5 February 1997 ... 

18.  From the end of 2001 to May 2003 seven RDF production centres 

were built, in Caivano, Pianodardine, Santa Maria Capua Vetere, Giugliano, 

Casalduni, Tufino and Battipaglia. 

19.  On 22 May 2001 the urban waste collection and transport service of 

the municipality of Somma Vesuviana was entrusted to a consortium of two 

companies: C.I.C.-Clin Industrie Città S.p.A. and Ecologia Bruscino S.r.l. 

On 26 October 2004 the management of the service was handed over to 

M.I.T.A. S.p.A., a publicly-owned company. 
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B.  The criminal investigation into the situation of the waste disposal 

service following the signature of the concession contracts of 

7 June 2000 and 5 September 2001 

20.  In 2003 the Naples Public Prosecutor’s Office opened a criminal 

investigation (RGNR no. 15940/03) into the management of the waste 

disposal service in Campania since the signature of the concession contracts 

on 7 June 2000 and 5 September 2001. 

21.  On 31 July 2007 the public prosecutor’s office requested the 

committal for trial of the administrators and certain employees of Fisia 

Italimpianti S.p.A., FIBE S.p.A., FIBE Campania S.p.A., Impregilo S.p.A. 

and Gestione Napoli S.p.A. (“the companies”), as well as the deputy 

commissioner in post from 2000 to 2004 and several officials from his 

office, on charges of fraud, failure to perform public contracts, deception, 

interruption of a public service or utility, abuse of office, misrepresentation 

of the facts in the performance of public duties and conducting unauthorised 

waste management operations, committed between 2001 and 2005. 

22.  The members of the companies concerned were accused, inter alia, 

of having, with the complicity of the deputy commissioner and of officials 

from his office, failed in their contractual duty to receive and process the 

region’s waste. The companies themselves were accused of having delayed 

and in some cases interrupted the regular reception of the waste collected in 

the RDF production centres, causing refuse to pile up in the streets and the 

temporary storage sites provided by the mayors or the deputy commissioner. 

23.  The public prosecutor’s office also accused the companies of having 

(1) produced RDF and compost by means not provided for in their 

contracts; (2) failed to carry out the requisite RDF energy recovery 

operations pending the construction of the RDF power station; 

(3) sub-contracted the transportation of the processed waste produced by the 

RDF production centres, in breach of the terms of the concession contract; 

and (4) stocked pollutants from the production of RDF on illegal sites with 

no effort to protect the environment. 

24.  The public officials concerned by the committal request were 

accused of having falsely attested that the companies in question had 

complied with the laws and contractual provisions governing waste 

disposal, authorised the opening of non-regulation waste disposal sites, the 

temporary storage of the RDF pending the opening of the power stations, 

and the dumping of pollutants produced by RDF production plants, and 

authorised derogations from the contractual specifications governing RDF 

production. 

25.  On 29 February 2008 the preliminary investigation judge ordered the 

accused to be committed for trial and scheduled the hearing before the 

Naples Court to be held on 14 May 2008. 
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C.  Waste disposal management in Campania and the municipality of 

Somma Vesuviana from 2005 to 2007 

26.  Legislative Decree no. 245 of 30 November 2005, which 

subsequently became Law no. 21 of 27 January 2006, provided for the 

termination of the contracts governing waste disposal in Campania signed 

by the deputy commissioner in 2000 and 2001, and for the urgent 

organisation of a new call for tenders. In order to guarantee continuity of 

service, the companies already under contract were required to continue 

their activities until the new call for tenders was over, but only until 

31 December 2007. 

27.  An initial call for tenders, issued on 27 March 2006 by the deputy 

commissioner then in post, failed for lack of sufficient valid tenders. 

28.  On 2 August 2006 the deputy commissioner issued a new call for 

tenders for a twenty-year concession. 

29.  Legislative Decree no. 263 of 9 October 2006, which subsequently 

became Law no. 290 of 6 December 2006, appointed the head of the civil 

emergency planning department to the post of deputy commissioner in 

charge of the waste disposal crisis in Campania. When the second call for 

tenders was annulled the deputy commissioner was instructed to sign new 

contractors to handle waste disposal. 

30.  On 28 March 2007 the regional authorities passed Law no. 4, 

providing for the creation of a regional division of the waste disposal 

scheme, a regional waste disposal observatory, a fully comprehensive 

regional waste management plan, a regional plan for special waste 

management, including dangerous waste, and a regional plan to clean up 

polluted sites. 

31.  On 6 July 2007 the Prefect of Naples was appointed deputy 

commissioner in charge of the waste disposal crisis. 

32.  Legislative Decree no. 61 of 11 May 2007, which subsequently 

became Law no. 87 of 5 July 2007, authorised the creation, in the 

municipalities of Serre (Salerno), Savignano Irpino (Avellino), Terzigno 

(Naples) and Sant’Arcangelo Trimonte (Benevento), of landfill sites with a 

special derogation from the statutory environmental protection and health 

and safety standards, and prohibited the creation of new waste disposal 

sites, in particular in the municipalities of Giugliano in Campania, 

Villaricca, Qualiano and Quarto (Naples), at least until the region had been 

cleaned up. The law made the deputy commissioner responsible for rapidly 

identifying new companies to collect and dispose of waste. 

33.  On 21 November 2007 a third call for tenders was issued. It failed 

because not enough tenders were received. 

34.  On 28 December 2007 the deputy commissioner drew up a regional 

plan for urban waste in Campania, in keeping with section 9 of Legislative 

Decree no. 61/07. It comprised a crisis resolution strategy based inter alia 
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on the development of selective waste collection, transparency in the life 

cycle of waste, the rationalisation and upgrading of the existing structures – 

in particular at least one of the RDF production centres –, the creation of 

structures for producing compost, and the use of new technologies and 

methods for the biological treatment of waste. 

35.  On 19 April 2008 the publicly-owned company Pomigliano 

Ambiente S.p.A. was put in charge of collecting and transporting organic 

waste in the municipality of Somma Vesuviana. 

D.  Waste management in Campania and the municipality of Somma 

Vesuviana from 2008 to 2010 

36.  A new crisis situation developed at the end of 2007. Tons of waste 

were left to pile up for weeks in the streets of Naples and other towns in the 

province, including those where the applicants lived (see list appended). 

37.  On 11 January 2008, by order no. 3639/08, the Prime Minister 

appointed a senior police officer deputy commissioner. His task was to open 

the landfill sites provided for in Legislative Decree no. 61/07 and to locate 

new waste storage and disposal sites, with the assistance of the police and 

the army. The order also invited the municipalities in the region to prepare 

plans for the selective collection of waste. 

38.  Legislative Decree no. 90 of 23 May 2008, which subsequently 

became Law no. 123 of 14 July 2008 (on “Extraordinary measures in 

response to the waste disposal crisis in Campania and subsequent civil 

protection measures”) – appointed the head of the civil emergency planning 

department to the post of undersecretary of State to the Prime Minister’s 

Office and made him responsible for managing the crisis until 31 December 

2009, in place of the deputy commissioner. The undersecretary was 

authorised to open ten new landfill sites in the region, including two in 

Terzigno and Chiaiano, with a special derogation from the statutory 

environmental protection and health and safety standards. 

39.  Legislative Decree no. 90/08 also authorised the treatment of certain 

categories of waste at the RDF-fuelled power plant in Acerra – against the 

opinion submitted on 9 February 2005 by the environmental impact 

assessment committee – and the construction of RDF-fuelled power plants 

in Santa Maria La Fossa (Caserta) and in Naples and Salerno. 

40.  The Legislative Decree handed over ownership of the waste sorting 

and treatment sites to the provinces of Campania but provisionally left it to 

the army to manage the sites. 

41.  Paragraphs 4 and 7 of section 2 of the decree classified the sites, the 

zones, the plants and the headquarters of the waste management services 

“strategic national interest zones” placed under the supervision of the police 

and the army. The armed forces were asked to help organise the 

implantation of the sites and the collection and transport of waste. 

523



8 DI SARNO AND OTHERS v. ITALY JUDGMENT 

 

42.  Section 2, paragraph 9, classified preventing, obstructing or 

hindering waste disposal as the punishable offence of interruption of a 

public service. 

43.  Lastly, the Legislative Decree instructed the undersecretary of State 

to ensure that the municipalities complied with the objectives for the 

selective collection of urban waste laid down in the 28 December 2007 

regional plan for urban waste in Campania. 

44.  Legislative Decree no. 172 of 6 November 2008, which 

subsequently became Law no. 210 of 30 December 2008 (on “Extraordinary 

measures in response to the waste disposal crisis in Campania and urgent 

environmental protection provisions”) provided for the possibility, in the 

territories affected by the state of emergency regarding waste disposal, of 

mayors, provincial presidents, municipal or provincial councillors and 

municipal or provincial commission members being dismissed by decree of 

the Minister of the Interior in the event of serious neglect, inter alia, in their 

duty to plan and organise the collection, transport, processing, elimination 

and selective sorting of waste. It also provided, in the same territories, for 

special criminal sanctions to punish, inter alia, (1) the illegal dumping or 

burning of waste; (2) the unauthorised collection, transport, processing, 

elimination and sale of waste; (3) the creation and management of illegal 

landfill sites and the mixing of dangerous and non-dangerous waste. 

45.  According to the information submitted by the Government, which 

the applicants did not dispute, two landfill sites had already been opened in 

Savignano Irpino and Sant’Arcangelo Trimonte at the end of October 2009, 

others were on the point of opening in Chiaiano, Terzigno and San 

Tammaro, and preliminary work was under way with a view to opening a 

site at Andretta (Avellino). The finishing touches were being put to the 

RDF-fuelled power plant in Acerra, a call for tenders for the construction of 

an RDF-fuelled power plant in Salerno had been issued and a site for an 

RDF-fuelled power plant in the province of Naples had been chosen. From 

14 January to 1 March 2008 269,000 tonnes of waste were removed from 

the streets of the region’s towns and 79,000 tonnes of RDF were stored. 

Five hundred and thirty municipalities introduced the selective collection of 

waste in compliance with order no. 3639/08. 

46.  On 3 June 2008, pursuant to order no. 3804/09 issued by the Prime 

Minister and following the approval of a selective waste collection 

programme, a call for tenders for the waste collection service in the 

municipality of Somma Vesuviana was won by L’Igiene Urbana S.r.l. 

47.  On 15 March 2009, by order no. 3746, the Prime Minister urged the 

provinces of the region to set up semi-public companies to run the waste 

storage sites, landfills and waste disposal, processing and recycling plants. 

524



 DI SARNO AND OTHERS v. ITALY JUDGMENT 9 

 

E.  The criminal investigation into the management of the waste 

disposal service after December 2005 

48.  In 2006, on an unspecified date, the Naples Public Prosecutor’s 

Office opened a criminal investigation (RGNR no. 40246/06) into the waste 

disposal operations organised on a temporary basis by FIBE S.p.A. and 

FIBE Campania S.p.A. during the transition period following the 

termination of the concession contracts. 

49.  On 22 May 2008, at the request of the prosecutor’s office, the 

preliminary investigation judge at the Naples Court placed compulsory 

residence orders on the managing directors of FIBE S.p.A. and FIBE 

Campania S.p.A., several of the companies’ executives and employees, the 

people in charge of the waste sorting centres run by Fisia Italimpianti 

S.p.A., the manager of the Villaricca landfill, representatives of the 

FS Cargo S.p.A. transport company and several officials from the deputy 

commissioner’s office. 

50.  The accused were charged, inter alia, with conspiring in the illegal 

trafficking of waste, forgery of official documents, deception, 

misrepresentation of the facts in the performance of public duties, and 

organised trafficking of waste. 

51.  On an unspecified date in 2008 the Naples Public Prosecutor’s 

Office opened a criminal investigation (RGNR no. 32722/08, nicknamed 

“Rompiballe”) into the waste disposal operations carried out after December 

2005. According to the information supplied by the Government, which the 

applicants did not dispute, the investigation, which was still pending on 

26 October 2009, concerned a number of offences against the environment 

and the public authorities and targeted several employees of FIBE S.p.A. 

and other companies in the consortium, as well as officials from the deputy 

commissioner’s office. 

F.  The judgments of the Court of Justice of the European Union 

52.  On 22 March 2005 the Commission of the European Communities 

(“the Commission”) brought an action for non-compliance against Italy 

before the Court of Justice under Article 226 of the Treaty establishing the 

European Community (“TEC”) (case no. C-135/05). Criticising the 

existence of a large number of illegal and unsupervised landfill sites in Italy, 

the Commission alleged that the Italian authorities had failed to honour their 

obligations under Articles 4, 8 and 9 of Directive 75/442/EEC on waste, 

Article 2 § 1 of Directive 91/689/EEC on hazardous waste and Article 14, 

letters (a) to (c), of Directive 1999/31/EC on the landfill of waste. 

53.  In its judgment of 26 April 2007 the Court of Justice noted “the 

general non-compliance of the tips [with the] provisions”, observing, inter 

alia, that the Italian Government “does not dispute the existence ... in Italy 
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of at least 700 illegal tips containing hazardous waste, which are therefore 

not subject to any control measures”. 

54.  It concluded that the Italian Republic had failed to fulfil its 

obligations under the provisions cited by the Commission, because it had 

failed to adopt all the necessary measures to ensure that waste was 

recovered or disposed of without endangering human health and without 

using processes or methods which could harm the environment, and to 

prohibit the abandonment, dumping or uncontrolled disposal of waste. 

55.  On 3 July 2008 the Commission brought a new action for 

non-compliance against Italy under Article 226 TEC (case no. C-297/08). 

56.  In a judgment of 4 March 2010 the Court of Justice, while noting the 

measures taken by Italy in 2008 to tackle the “waste crisis”, referred to the 

existence of a “structural deficit in terms of the installations necessary for 

the disposal of the urban waste produced in Campania, as evidenced by the 

considerable quantities of waste which [had] accumulated along the public 

roads in the region”. 

It held that Italy had “failed to meet its obligation to establish an 

integrated and adequate network of disposal installations enabling it ... to 

[ensure the] disposal of its own waste and, in consequence, [had] failed to 

fulfil its obligations under Article 5 of Directive 2006/12”. According to the 

Court of Justice, that failure could not be justified by such circumstances as 

the opposition of the local population to waste disposal sites, the presence of 

criminal activity in the region or the non-performance of contractual 

obligations by the undertakings entrusted with the construction of certain 

waste disposal infrastructures. It explained that this last factor could not be 

considered force majeure, because “the notion of force majeure require[d] 

the non-performance of the act in question to be attributable to 

circumstances, beyond the control of the party claiming force majeure, 

which [were] abnormal and unforeseeable and the consequences of which 

could not have been avoided despite the exercise of all due diligence”, and 

that a diligent authority should have taken the necessary precautions either 

to guard against the contractual non-performance in question or to ensure 

that, despite those shortcomings, actual construction of the infrastructures 

necessary for waste disposal would be completed on time. The Court of 

Justice also noted that “the Italian Republic [did] not dispute that the waste 

littering the public roads totalled 55,000 tonnes, adding to the 110,000 

tonnes to 120,000 tonnes of waste awaiting treatment at municipal storage 

sites”. Concerning the environmental hazard, the Court of Justice reiterated 

that the accumulation of waste, regard being had in particular to the limited 

capacity of each region or locality for waste reception, constituted a danger 

to the environment. It concluded that the accumulation of such large 

quantities of waste along public roads and in temporary storage areas had 

given rise to a “risk to water, air or soil, and to plants or animals” within the 

meaning of Article 4(1)(a) of Directive 2006/12, had caused “a nuisance 
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through noise or odours” within the meaning of Article 4(1)(b), and was 

likely to affect “adversely ... the countryside or places of special interest” 

within the meaning of Article 4(1)(c) of that Directive. As to the danger to 

human health, the Court of Justice noted that “that the worrying situation of 

accumulation of waste along the public roads [had] exposed the health of 

the local inhabitants to certain danger, in breach of Article 4(1) of Directive 

2006/12”. 

... 

B.  Relevant domestic law and practice regarding compensation for 

poor management of waste disposal services 

68.  Section 4 of Legislative Decree no. 90 of 24 May 2008 empowers 

the administrative courts to determine disputes concerning waste disposal 

activities in general, including when they are carried out by public 

authorities or the like. The powers of the administrative courts extend to 

disputes over rights protected by the Constitution. 

69.  In a claim for damages brought by a group of residents on 5 May 

2008 – prior to the entry into force of section 4 of Legislative Decree 

no. 90/08 – against the city of Naples and the company responsible for 

waste disposal there, the Naples Civil Court noted that only the 

administrative court could examine the case and adopt any urgent interim 

measure within the meaning of section 21 of Law no. 1034 of 6 December 

1971 (instituting the regional administrative courts). 

70.  By two judgments delivered on 21 May and 23 November 2009, the 

Court of Cassation, sitting as a full court, held that the administrative court 

had jurisdiction to examine claims for compensation brought by the 

residents of a municipality against the authorities responsible for the 

collection, treatment and elimination of waste. 

C.  European Union law 

71.  Article 4 of Directive 75/442/EEC of the Council of the European 

Union, of 15 July 1975, on waste, as amended by Council Directive 

91/156/EEC of 18 March 1991, reads as follows: 

“Member States shall take the necessary measures to ensure that waste is recovered 

or disposed of without endangering human health and without using processes or 

methods which could harm the environment, and in particular: 

— without risk to water, air, soil and plants and animals, 

— without causing a nuisance through noise or odours, 

— without adversely affecting the countryside or places of special interest. 

Member States shall also take the necessary measures to prohibit the abandonment, 

dumping or uncontrolled disposal of waste.” 
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72.  The relevant provision of Article 2 of Council Directive 91/689/EEC 

on hazardous waste, of 12 December 1991, reads as follows: 

“1. Member States shall take the necessary measures to require that on every site 

where tipping (discharge) of hazardous waste takes place the waste is recorded and 

identified. 

...” 

73.  Council Directive 1999/31/EC on the landfill of waste, of 26 April 

1999, contains the following provisions: 

Article 14 – Existing landfill sites 

Member States shall take measures in order that landfills which have been granted a 

permit, or which are already in operation at the time of transposition of this Directive, 

may not continue to operate unless ... : 

(a) with a period of one year after the date laid down in Article 18(1) [that is, at the 

latest, by 16 July 2002], the operator of a landfill shall prepare and present to the 

competent authorities, for their approval, a conditioning plan for the site including the 

particulars listed in Article 8 and any corrective measures which the operator 

considers will be needed in order to comply with the requirements of this Directive ...; 

(b) following the presentation of the conditioning plan, the competent authorities 

shall take a definite decision on whether operations may continue on the basis of the 

said conditioning plan and this Directive. Member States shall take the necessary 

measures to close down as soon as possible ... sites which have not been granted ... a 

permit to continue to operate; 

(c) on the basis of the approved site-conditioning plan, the competent authority shall 

authorise the necessary work and shall lay down a transitional period for the 

completion of the plan. ...” 

Article 18 – Transposition 

“1. Member States shall bring into force the laws, regulations and administrative 

provisions necessary to comply with this Directive not later than two years after its 

entry into force [that is, by 16 July 2001]. They shall forthwith inform the 

Commission thereof. 

...” 

74.  The relevant provisions of Directive 2006/12/CE of the European 

Parliament and of the Council of 5 April 2006 on waste read as follows: 

Article 4 

“1. Member States shall take the necessary measures to ensure that waste is 

recovered or disposed of without endangering human health and without using 

processes or methods which could harm the environment, and in particular: 

(a) without risk to water, air or soil, or to plants or animals; 

(b) without causing a nuisance through noise or odours; 

(c) without adversely affecting the countryside or places of special interest. 
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2. Member States shall take the necessary measures to prohibit the abandonment, 

dumping or uncontrolled disposal of waste. 

Article 5 

1. Member States shall take appropriate measures, in cooperation with other 

Member States where this is necessary or advisable, to establish an integrated and 

adequate network of disposal installations, taking account of the best available 

technology not involving excessive costs. The network must enable the Community as 

a whole to become self-sufficient in waste disposal and the Member States to move 

towards that aim individually, taking into account geographical circumstances or the 

need for specialised installations for certain types of waste. 

2. The network referred to in paragraph 1 must enable waste to be disposed of in one 

of the nearest appropriate installations, by means of the most appropriate methods and 

technologies in order to ensure a high level of protection for the environment and 

public health.” 

75.  By virtue of the precautionary principle enshrined in Article 174 of 

the Treaty establishing the European Community, the lack of certainty 

regarding the available scientific and technical data cannot justify States 

delaying the adoption of effective and proportionate measures to prevent a 

risk of serious and irreversible damage to the environment. The 

Community’s case-law has applied this principle mainly in cases concerning 

health, whereas the Treaty refers to the principle only in connection with the 

Community’s environmental policy. According to the case-law of the Court 

of Justice of the European Communities (“ECJ”), “where there is 

uncertainty as to the existence or extent of risks to human health, the 

institutions may take protective measures without having to wait until the 

reality and seriousness of those risks become fully apparent” (ECJ, 

5 May 1998, United Kingdom/Commission, case C-180/96, ECR I-2265, 

and ECJ, 5 May 1998, National Farmers’ Union, C-157/96, ECR I-2211). 

... 

THE LAW 

... 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

94.  Relying on Articles 2 and 8 of the Convention, the applicants 

submitted that in failing to take the requisite measures to guarantee the 

proper functioning of the public waste disposal service and in applying an 

inadequate legislative and administrative policy the State had caused serious 

damage to the environment in their region and endangered their lives and 

their health and that of the local population in general. They further 
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maintained that the public authorities had neglected to inform the people 

concerned of the risks of living in a polluted area. 

95.  The Government disagreed. 

96.  Since it is master of the characterisation to be given in law to the 

facts of the case (see Guerra and Others v. Italy, 19 February 1998, § 44, 

Reports of Judgments and Decisions 1998-I), the Court considers, regard 

being had to its case-law in the matter (see López Ostra v. Spain, 

9 December 1994, § 51, Series A no. 303-C; Guerra and Others, cited 

above, § 57; Moreno. Gómez v. Spain, no. 4143/02, 16 November 2004; and 

Hatton and Others v. the United Kingdom [GC], no. 36022/97, § 96, 

ECHR 2003-VIII), that the applicants’ complaints should be examined from 

the standpoint of the right to respect for one’s private life and one’s home 

enshrined in Article 8 of the Convention, the relevant provisions of which 

read as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

97.  The Court notes that this complaint is not manifestly ill-founded 

within the meaning of Article 35 § 3 of the Convention and that it is not 

inadmissible on any other grounds. It must therefore be declared admissible. 

B.  The merits 

1.  The parties’ submissions 

a)  The Government 

98.  The Government acknowledged that “the almost disastrous 

management of the collection, treatment and disposal of the waste produced 

in certain parts of the province of Naples” had led to the accumulation of 

refuse in the streets of certain towns and cities and to the appearance of 

illegal dumping sites. However, they submitted that the acute phase of the 

crisis had lasted only about five months, from the end of 2007 to May 2008, 

and that in any event Somma Vesuviana had not been affected. 

99.  They further submitted that the difficulties encountered in Campania 

were attributable to force majeure factors such as the presence of organised 

crime in the region, failure by the waste disposal contractors to fulfil their 

obligations under the concession contracts, the lack of companies capable of 
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guaranteeing continuity of service and the opposition of the population to 

the creation of landfills and RDF production sites. They also explained that 

the fires in the streets had been lit by local people to burn the waste, and 

therefore the State could not be held responsible. 

100.  In any event, in the Government’s submission the Italian authorities 

had fulfilled their duty of care and taken adequate measures in response to 

the “crisis”. On the one hand they had brought criminal proceedings against 

those responsible for the poor management of the situation. And on the 

other they had allegedly taken appropriate legislative measures, including 

Legislative Decree no. 90/08, which they claim had put in place an effective 

system which had resulted in the collection of the waste, the elimination of 

illegal landfills and the recommissioning of the waste treatment and 

disposal plants (see paragraph 68 above). 

101.  The Government further submitted that they had also carried out 

several studies on the causes and effects of the “waste crisis” in Campania 

and given the population information enabling them to assess their degree of 

exposure to the risks associated with waste collection, treatment and 

disposal. The causes of the waste crisis in Campania had been analysed by 

three parliamentary commissions, whose conclusions had been published in 

reports. The Ministry of Health and the civil emergency planning 

department had allegedly commissioned various studies to determine the 

impact of the crisis on the environment and human health ... According to 

the Government these studies had revealed that the “waste crisis” had had 

no significant impact on the environment – except for a momentary peak in 

water pollution levels not directly linked to the presence of waste – and no 

negative effects on human health. The results had been made public at 

public seminars and conferences. Lastly, the Government submitted, a 

documentation centre on health and the environmental pollution caused by 

the waste, managed by the National Disease Prevention and Control Centre 

and the Campania Region, was being set up. 

b)  The applicants 

102.  The applicants submitted that the failings of the authorities in the 

management of the crisis had caused damage to the environment and put 

their lives in danger. 

103.  They argued that the respondent State had also failed in its 

obligation to provide information enabling the people concerned to assess 

their degree of exposure to the risks associated with waste collection and 

disposal because they had not made public the findings of the study 

commissioned by the civil emergency planning department ... Furthermore, 

the Italian Health Institute study, presented at the prefecture in Naples in 

January 2009 ..., had allegedly revealed a link between tumour levels and 

the presence of landfills in the area comprising the municipalities of Acerra, 

Nola and Marigliano (bordering on Somma Vesuviana). 
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2.  The Court’s assessment 

a)  General principles 

104.  The Court reiterates that severe environmental pollution may affect 

individuals’ well-being and prevent them from enjoying their homes in such 

a way as to affect their private and family life adversely (see López Ostra, 

cited above, § 51, and Guerra and Others, cited above, § 60). 

105.  It further points out that Article 8 does not merely compel the State 

to abstain from arbitrary interference: in addition to this primarily negative 

undertaking, there may be positive obligations inherent in effective respect 

for private or family life. In any event, whether the question is analysed in 

terms of a positive duty on the State to take reasonable and appropriate 

measures to secure the applicant’s rights under paragraph 1 of Article 8 or 

in terms of an "interference by a public authority" to be justified in 

accordance with paragraph 2, the applicable principles are broadly similar 

(see López Ostra, cited above, § 51, and Guerra and Others, cited above, 

§ 58). 

106.  In the context of dangerous activities in particular, States have an 

obligation to set in place regulations geared to the special features of the 

activity in question, particularly with regard to the level of risk potentially 

involved. They must govern the licensing, setting-up, operation, security 

and supervision of the activity and must make it compulsory for all those 

concerned to take practical measures to ensure the effective protection of 

citizens whose lives might be endangered by the inherent risks (see, mutatis 

mutandis, Oneryildiz v. Turkey, [GC], no. 48939/99, § 90, 

ECHR 2004-XII). 

107.  As to the procedural obligations under Article 8, the Court 

reiterates that it attaches particular importance to public access to 

information that enables them to assess the risks to which they are exposed 

(see Guerra and Others, cited above, § 60; Taşkin and Others v. Turkey 

no. 46117/99, § 119, ECHR 2004-X; Giacomelli v. Italy, no. 59909/00, 

§ 83, ECHR 2006-XII; and Tătar v. Romania, no. 67021/01, § 113, 

ECHR 2009-... (extracts)). It further reiterates that Article 5 § 1 (c) of the 

Aarhus Convention, which Italy has ratified, requires each Party to ensure 

that “in the event of any imminent threat to human health or the 

environment, whether caused by human activities or due to natural causes, 

all information which could enable the public to take measures to prevent or 

mitigate harm arising from the threat and is held by a public authority is 

disseminated immediately and without delay to members of the public who 

may be affected”. ... 

b)  Application of the above principles to the instant case 

108.  The Court has already noted ... that the municipality of Somma 

Vesuviana, where the applicants live or work, was affected by the “waste 
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crisis”. It notes that a state of emergency was declared in Campania from 

11 February 1994 to 31 December 2009 and that the applicants were forced 

to live in an environment polluted by refuse left in the streets at least from 

the end of 2007 until May 2008. The Court considers that this situation may 

have led to a deterioration of the applicants’ quality of life and, in particular, 

adversely affected their right to respect for their homes and their family life. 

Article 8 therefore applies in the present case. The Court further notes that 

the applicants have not alleged that they were affected by any pathologies 

linked to exposure to waste, and that the scientific studies submitted by the 

parties reach opposite conclusions as to the existence of a causal link 

between exposure to the waste and an increased risk of developing 

pathologies such as cancer or congenital malformations. In these conditions, 

although the Court of Justice of the European Union, when examining the 

waste disposal situation in Campania, considered that the accumulation of 

large quantities of refuse along public roads and in temporary storage areas 

exposed the health of the local inhabitants to certain danger (see judgment 

C-297/08, cited in paragraphs 55 and 56 above), the Court cannot conclude 

that the applicants’ lives or health were threatened. That said, however, 

Article 8 may be relied on even in the absence of any evidence of a serious 

danger to people’s health (see López Ostra, cited above, § 51). 

109.  The Court considers that the present case does not concern direct 

interference with the applicants’ right to respect for their homes and their 

private life brought about by the action of the public authorities, but rather 

the alleged failure of the authorities to take adequate steps to ensure the 

proper functioning of the waste collection, treatment and disposal service in 

the municipality of Somma Vesuviana. It accordingly considers it 

appropriate to examine the case from the standpoint of the State’s positive 

obligations under Article 8 of the Convention (see Guerra and Others, cited 

above, § 58). 

110.  The collection, treatment and disposal of waste are without a doubt 

dangerous activities (see, mutatis mutandis, Oneryildiz, cited above, § 71). 

That being so, the State was under a positive obligation to take reasonable 

and adequate steps to protect the right of the people concerned to respect for 

their homes and their private life and, more generally, to live in a safe and 

healthy environment (see Tătar, cited above, § 107). Regard must also be 

had to the margin of appreciation the States enjoy in the choice of the 

concrete means they use to fulfil their positive obligations under Article 8 of 

the Convention (see Fadeyeva v. Russia, no. 55723/00, § 96, 

ECHR 2005-IV). 

In the present case, from 2000 to 2008 the waste treatment and disposal 

service was entrusted to private companies, while the waste collection 

service in the municipality of Somma Vesuviana was provided by several 

publicly owned companies. The fact that the Italian authorities handed over 

the management of a public service to third parties does not relieve them of 
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the duty of care incumbent on them under Article 8 of the Convention (see 

López Ostra, cited above, §§ 44-58). 

111.  The Court notes that from May 2008 the Italian State took various 

measures and initiatives to overcome the difficulties in Campania, and that 

the state of emergency declared there on 11 February 1994 was lifted on 

31 December 2009. The respondent Government acknowledged the 

existence of a crisis situation, it is true, but it classified that situation as 

force majeure. In this connection the Court will simply reiterate the terms of 

Article 23 of the Articles of the United Nations International Law 

Commission on State responsibility for internationally wrongful acts, 

according to which “force majeure is “an irresistible force or ... an 

unforeseen event, beyond the control of the State, making it materially 

impossible in the circumstances to perform [an international] obligation”. ... 

Regard also being had to the conclusions of the Court of Justice of the 

European Union in case no. C-297/08, cited above, the Court considers that 

the circumstances relied on by the Italian State cannot be considered as 

force majeure. 

112.  In the Court’s opinion, even assuming, as the Government have 

affirmed, that the acute phase of the crisis lasted only five months – from 

the end of 2007 to May 2008 – and in spite of the margin of appreciation 

left to the respondent State, there is no denying that the protracted inability 

of the Italian authorities to ensure the proper functioning of the waste 

collection, treatment and disposal service adversely affected the applicants’ 

right to respect for their homes and their private life, in violation of 

Article 8 of the Convention in its substantive aspect. 

113.   However, as to the procedural aspect of Article 8 and the 

complaint concerning the alleged failure to provide information that would 

have enabled the applicants to assess the risk they ran, the Court points out 

that the studies commissioned by the civil emergency planning department 

were made public in 2005 and 2008. It accordingly considers that the Italian 

authorities discharged their duty to inform the people concerned, including 

the applicants, of the potential risks to which they exposed themselves by 

continuing to live in Campania. There has therefore been no violation of 

Article 8 of the Convention in this regard. 

... 

IV.   APPLICATION OF ARTICLE 41 OF THE CONVENTION 

119.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 
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A.  Damage 

120.  The applicants each claimed 15,000 euros (EUR) for the 

non-pecuniary damage allegedly sustained. 

121.  The Government objected, arguing that the claim only concerned 

Mr Errico di Lorenzo, the lawyer acting before the Court on his own behalf. 

122.  The Court notes that Mr di Lorenzo claimed compensation for 

non-pecuniary damage not only for himself but for “each applicant”, so it 

considers that the claim for compensation covers all the applicants. In the 

circumstances of the present case, however, the Court considers that the 

violations of the Convention it has found constitute sufficient just 

satisfaction for any non-pecuniary damage. 

... 

FOR THESE REASONS, THE COURT 

 

1.  Declares, by a majority, the complaints under Articles 8 and 13 of the 

Convention admissible and the remainder of the application 

inadmissible; 

 

2.  Holds, by six votes to one, that there has been a violation of Article 8 of 

the Convention in its substantive aspect; 

 

3.  Holds, unanimously, that there has been no violation of Article 8 of the 

Convention in its procedural aspect; 

 

4.  Holds, by six votes to one, that there has been a violation of Article 13 of 

the Convention; 

 

... 

Done in French, and notified in writing on 10 January 2012, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

 Stanley Naismith Françoise Tulkens 

 Registrar President 

... 
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 HARDY AND MAILE v. THE UNITED KINGDOM JUDGMENT 1 

In the case of Hardy and Maile v. the United Kingdom, 

The European Court of Human Rights (Fourth Section), sitting as a 

Chamber composed of: 

 Lech Garlicki, President, 

 David Thór Björgvinsson, 

 Nicolas Bratza, 

 George Nicolaou, 

 Ledi Bianku, 

 Zdravka Kalaydjieva, 

 Vincent A. De Gaetano, judges, 

and Lawrence Early, Section Registrar, 

Having deliberated in private on 24 January 2012, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 31965/07) against the 

United Kingdom of Great Britain and Northern Ireland lodged with the 

Court under Article 34 of the Convention for the Protection of Human 

Rights and Fundamental Freedoms (“the Convention”) by two British 

nationals, Ms Alison Hardy and Mr Rodney Maile (“the applicants”), on 

24 July 2007. 

2.  The applicants, one of whom (Ms Hardy) had been granted legal aid, 

were represented by Mr R. Buxton, a lawyer practising in Cambridge. The 

United Kingdom Government (“the Government”) were represented by their 

Agent, Mr J. Grainger, of the Foreign and Commonwealth Office. 

3.  The applicants alleged, in particular, that the respondent State had 

failed in its duties under Articles 2 and 8 of the Convention regarding the 

regulation of hazardous activities and the dissemination of relevant 

information. 

4.  On 23 October 2009 the Vice-President of the Section decided to give 

notice of the application to the Government. It was also decided to rule on 

the admissibility and merits of the application at the same time (Article 29 

§ 1). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

5.  The applicants were born in 1946 and 1935 respectively and live in 

Milford Haven. 

A.  The background facts 

6.  The present application concerns the construction and operation of 

two liquefied natural gas (“LNG”) terminals on sites at Milford Haven 

harbour (“The Haven”). 

7.  The applicants were members of an informal group of residents of 

Milford Haven opposed to the LNG terminals, called “Safe Haven”. Safe 

Haven was formed in May 2004 and had approximately fifteen members 

who met regularly. The applicant became involved in Safe Haven from 

August to October 2004. 

1.  Brief outline of the relevant factual and legal framework for the 

grant of planning permission and hazardous substances consent 

8.  Construction and operation of the LNG terminals at Milford Haven 

requires, inter alia, planning permission granted by the relevant local 

planning authority; hazardous substances consent granted by the Hazardous 

Substances Authority; compliance with the Control of Major Accident 

Hazards (“COMAH”) Regulations; compliance with international 

certification requirements for vessels; and compliance with byelaws, general 

directions and the Port Marine Safety Code. A brief outline of these 

requirements is set out below. For further details of the relevant domestic 

law see paragraphs 129-170 below. 

(a)  Planning permission 

9.  Planning permission was required for the construction of the LNG 

terminals, including the jetties and piers, and the use of the land for that 

purpose. The power of the local planning authorities to grant planning 

permission for development was subject to Regulations which prohibited 

the grant of planning permission unless relevant environmental information 

had been taken into account. 

(b)  Hazardous substances consent 

10.  The operation of the LNG terminals also required consent from the 

appropriate hazardous substances authority. The key role of the hazardous 
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substances authority was to control the presence of hazardous substances 

on, over or under land. 

11.  The Health and Safety Executive (“HSE”) was a statutory consultee 

in respect of the applications made for hazardous substances consent. This 

meant that the hazardous substances authority was obliged to consult the 

HSE and to take account of its representations, but was not bound to follow 

them. The role of the HSE was to provide advice on the nature and severity 

of the risks presented by major hazards to people in surrounding areas so 

that they could be balanced against other material planning considerations. 

(c)  COMAH Regulations 

12.  The LNG terminals remain subject to COMAH Regulations, which 

apply mainly to the chemical industry but also to some storage activities, 

explosives and nuclear sites and other industries where threshold quantities 

of dangerous substances are kept or used. The purpose of the COMAH 

Regulations is to reduce the risk of major accidents to a level that is as low 

as reasonably practicable by imposing on-site safety control. 

13.  The HSE and the Environment Agency Wales (“EA”) monitor 

compliance with the COMAH Regulations of the LNG operations at 

Milford Haven. 

(d)  International certification for vessels 

14.  The marine vessels used to transport LNG to Milford Haven are 

subject to certification for compliance with international standards. 

Compliance with those standards is monitored by the Maritime and 

Coastguard Agency (“MCA”) for England and Wales, an agency of the 

Department of Transport. 

(e)  Milford Haven Port Authority 

15.  Milford Haven Port Authority (“MHPA”) has a statutory duty to 

provide, maintain, operate and improve port and harbour facilities in, or in 

the vicinity of, the haven. It has the power to make byelaws to regulate the 

use of the haven and to issue directions for the purpose of promoting or 

securing conditions conducive to the ease, convenience or safety of 

navigation in the haven and its approaches. 

16.  The Port Marine Safety Code (“the Code”), with which MHPA 

complies, was issued by the Department of the Environment, Transport and 

the Regions in March 2000, and has since been updated. It introduces a 

national standard for every aspect of port marine safety. It is supplemented 

by a Guide to Good Practice on Port Management Operations dealing with 

risk assessment and safety management. 
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2.  The Dragon site 

(a)  Application for planning permission for the site 

17.  In 2002 Petroplus, an oil refiner, applied to Pembrokeshire County 

Council, the relevant local authority, for planning permission to develop an 

LNG terminal on a site at Milford Haven harbour (“the Dragon terminal” or 

“the Dragon site”). The application was supported by an Environmental 

Statement. The planning application was duly advertised and publicised by 

Pembrokeshire County Council and MHPA and the HSE were consulted. 

Any member of the public who wished to do so was able to make comments 

regarding the proposed development. 

18.  Chapter 15 of the Environmental Statement, dated September 2002, 

dealt with operational safety. It noted that marine and navigational safety for 

the delivery of LNG by marine tankers to the jetty was recognised as an area 

of concern. Petroplus had therefore commissioned a marine risk assessment 

and a simulation of the manoeuvring and berthing of a large LNG tanker 

within the waterway, in conjunction with MHPA pilots. 

19.  The Statement identified the main risks arising in respect of the 

handling of LNG as fire and explosion. It noted that guidelines for 

assessment and tolerability of risks existed but that there was no definitive 

or prescriptive methodology in the United Kingdom. While this could lead 

to differences in the levels of tolerable risk in the United Kingdom 

compared to other countries, overall levels of risk tolerability were broadly 

similar across European Union and other safety conscious countries. Work 

which had been carried out in respect of risk assessment and evaluation 

included a Hazard Identification to identify major hazards; a quantitative 

risk assessment (“QRA”) in respect of major hazards identified; and a 

calculation of levels of individual and societal risk. 

20.  The Statement also considered environmental risk from potential 

incidents. As regards a possible spillage to surface water it noted: 

“... complete evaporation of the LNG would take place. As LNG and water are 

immiscible no residue would remain to cause ongoing pollution. The adverse 

phenomena would be a cooling of the water body local to the spillage as the LNG 

absorbs heat to evaporate. Given the large volume of water within the Milford Haven 

waterway it is most unlikely that this cooling would be of significance.” 

21.  In a section on “Marine Hazards and Navigation”, the Statement 

noted: 

“Petroplus is involving the MHPA in planning of the marine aspects of LNG 

terminal to ensure that its proposals will meet the Authority’s requirements for safe 

navigation and prevention of pollution. The involvement includes: 

 Consultation in the development of a marine risk assessment for the 

development; 
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 Commissioning of real time simulation for the movement of LNG vessels in the 

Haven Waterway; 

 Arranging for MHPA pilots to witness the operation of LNG vessels at a 

European terminal; and 

 Further consultation during the design, construction and operational stages of the 

project.” 

22.  In the context of the real time ship simulation exercise conducted, 

the Statement clarified that MHPA pilots had been able to undertake trial 

navigation of an LNG vessel, including turning and berthing activities, 

under a variety of wind, wave and tidal conditions. It concluded that the 

output from the simulations had confirmed that the large LNG tankers could 

be safely operated in the Milford Haven waterway under certain restrictions 

regarding wind conditions set out in the Statement. The MHPA pilots who 

participated in the simulation exercise indicated that they were satisfied with 

the simulation and made recommendations as to maximum wind speed. 

23.  The Statement further noted that a risk assessment had been carried 

out on the effect of increased traffic in the haven from the introduction of 

LNG vessels. The findings were set out in some detail in the Statement, 

which explained that an average of 10,700 vessel movement took place in 

the haven each year and that an increase of between 100 and 240 

movements per year could be expected once the LNG terminal was 

operational. The Statement concluded that the proposed operations would 

have little significant impact on the marine traffic environment of the haven. 

24.  As to mitigation measures for marine aspects, the Statement noted: 

“As the MHPA is responsible for safe marine operations in the Haven Waterway, 

mitigating measures would include: 

 Continuing consultation of MHPA during the design, construction and 

operational stages of the project; 

 Implementing further simulation exercises to assess additional aspects, such as 

strong wind conditions in the approach channel, emergency situations, failures and 

aborts; 

 Implementing simulation training for all MHPA pilots who will handle LNG 

vessels prior to commencement of vessel operations; 

 Application of conservative operational requirements, under specified wind 

conditions initially; with modification when the pilots become more experiences with 

the LNG vessels; 

 Installation of wind monitoring facilities on the Petroplus berth.” 

25.  In its conclusions and management recommendations, the Statement 

summarised the impact of the proposed development on a wide variety of 

aspects including ecology and nature conservation, transport, social and 
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economic issues, tourism and recreation, air quality and noise. On the safety 

aspects of the development, the Statement concluded that the level of risk 

presented by the LNG terminal was tolerable and observed that the 

operation of the terminal would be subject to ongoing inspection and audit 

by the HSE. 

26.  On 21 October 2002 MHPA submitted its views to Pembrokeshire 

County Council. It noted that: 

“As a Port Authority, we have a duty to assess anticipated building works in the 

waterway in respect of their impact upon navigation, and also of course have a 

responsibility for maintaining and regulating the use of the waterway in a safe and 

effective manner.” 

27.  MHPA indicated that its marine department had been working 

closely with marine advisers to Petroplus to assess the feasibility of LNG 

vessels transiting the port area and berthing at the proposed jetties with 

suitable modifications. This assessment had included periods using the 

MARIN simulator, based in the Netherlands, where a variety of different 

situations including different ways of approaching the berth, various sizes of 

ships and different weather and tidal conditions were all able to be trialled. 

The conclusion was that the identified and agreed means of navigation and 

operation “more than adequately” contained the risks associated with 

handling such vessels. MHPA also pointed to the benefit to the marine 

service community of the increase in traffic which would result from the 

development and the diversification into new sectors of activity. In short, 

MHPA was: 

“... supportive of [the] proposed development and have no concerns regarding safety 

or navigation in this respect”. 

28.  On 19 March 2003 Pembrokeshire County Council granted planning 

permission for an LNG terminal at the Dragon site. 

(b)  Application for planning permission for extension 

29.  On 25 April 2003, an application was made by Petroplus to extend 

the LNG terminal at the Dragon site. Again, Pembrokeshire County Council 

advertised and publicised the planning application and consulted various 

statutory consultees, including the HSE and MHPA. 

30.  A further Environmental Statement, dated April 2003, was prepared 

to consider the implications of the extension. It appears to have been a 

revised version of the original Statement. In the section on “operational 

safety”, the report addressed the potential increase in risk to safety which 

would arise from the increase in the stored quantity and throughput of LNG 

at the site. It noted that a revised safety report would be required under the 

COMAH Regulations to examine the hazards, risks and potential 

consequences of a major accident, to complement the report which had been 

accepted by the HSE for the existing installation. It further noted that a new 
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risk assessment had been undertaken to consider the cumulative risk from 

the approved scheme together with the additional tank and regasification 

facilities, as well as ongoing operations. 

31.  The Statement noted that current movements per year at the 

Petroplus berths were in the region of 2,000, and that there were around 

1,450 ferry movements. When the increase in movements was considered in 

the context of these statistics as well as the statistics for movements in the 

haven as a whole, it was clear that the increased traffic would have little 

significant impact on the marine traffic of the waterway. 

32.  The Statement concluded that the risks posed by the extended LNG 

terminal remained acceptable, observing that the expansion of the terminal 

would be subject to further scrutiny by the HSE under the COMAH 

Regulations. 

33.  A report prepared by the HSE for consideration on 2 September 

2003 demonstrated some initial examination of the modalities and 

consequences of a major release from a delivery ship whilst moored at the 

jetty. The relevant section concluded: 

“It is clear that such plumes, centred on the jetty, are capable of engulfing the 

densely populated developments of Milford Haven (town), Neyland or Pembroke 

Dock. But without PCAG Guidance on the frequency to be assigned to the release, an 

ignition probability analysis cannot be undertaken to determine the significance in risk 

terms ... 

... 

The paper has included some consideration of releases from delivery ships whilst 

moored at the jetty, but the analyses are incomplete due to shortage of data. 

A complete methodology could be developed over time.” 

34.  The application, together with the Environmental Statement and 

responses to the consultation, was considered at Pembrokeshire County 

Council’s Planning and Rights of Way Committee meeting on 21 October 

2003. The minutes noted that the HSE had not advised against the granting 

of permission for the extension on safety grounds. They also recorded that 

MHPA strongly supported the proposal and was confident that the port had 

the capacity to handle the extra shipping traffic and that there would be no 

negative impacts on the satisfactory risk assessment already undertaken. 

35.  On 11 February 2004 Petroplus made a further planning application, 

accompanied by an Environmental Statement, dated January 2004, for 

amendments to the approved LNG terminal. The application was again 

publicised and was the subject of consultation. 

36.  On 10 September 2004 planning permission was granted for an 

extension at the Dragon site and for the amended scheme. 
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(c)  Application for hazardous substances consent 

37.  In the meantime, on 1 March 2004, Petroplus applied for hazardous 

substances consent for the storage of LNG. Pembrokeshire County Council 

consulted the HSE and MHPA and publicised the planning application. 

38.  A report dated 12 October 2004 by the Director of Development of 

Pembrokeshire County Council recorded that strong objections to the 

application had been received from residents of nearby areas calling, in 

particular, for “all health and safety information concerning the proposed 

Milford Haven LNG Terminals [to be] made publicly available and openly 

debated before any further consents are given to build”. It also noted that the 

HSE had confirmed that its statutory obligation was complete when all 

shore-based activities had been assessed and had been taken into account. 

Such activities, in the present case, would include the transfer of LNG from 

the ship to the shore and storage and regasification of the LNG. They would 

not, however, include the risks from ships moored at or approaching the 

jetty. The assessment of such risks would fall to the Maritime and 

Coastguard Agency. 

39.  The report continued: 

“The MCA has confirmed that as the national maritime administration, it would 

have responsibility for the safety of LNG tankers, transporting the cargo, whilst inside 

UK territorial waters. Although it would continue to have some general responsibility 

for the vessel when it passed from UK territorial waters into the Milford Haven Port 

Authority’s jurisdiction area, the MCA take the view that primary responsibility 

passes to the competent harbour authority. The MCA has stated that it would be 

reasonable to assume that there is some, unspecified increase in ‘risk’ by virtue of the 

explosive nature of LNG as a cargo. The Port Authority would be expected to allow 

the proposed activity to go ahead only where this risk has been reduced to ‘as low as 

reasonably practicable’. The mitigating actions initiated by the Port Authority would 

then be reflected in the Port’s safety management system which they are required to 

have in place through the Port Maritime Safety Code. The MCA have a range of 

responsibilities for various ‘operational’ aspects of the code including a general 

monitoring role for compliance with the Code by Port Authorities.” 

40.  MHPA’s submissions were recorded in the report as follows: 

“The Port Authority has confirmed its jurisdiction including responsibilities (and 

powers) to regulate the use of the Haven and the overarching views of the MCA on a 

UK basis ... The MCA’s role in regard to LNG ships specifically would be that of Port 

State Control Inspectors looking into the condition and standard of shipboard 

operations of the vessels from a safety standpoint. The Port Authority has confirmed 

that its marine personnel, including pilots, have participated in risk assessments with 

teams from both proposed terminals facilitated by independent risk consultants. The 

Port Authority state that the outcome has been to confirm that Milford Haven has the 

capability of handling these vessels safely. The Port Authority has also confirmed that 

the security issue addressed through the International Ship and Port Facility Security 

Code which sets out detailed security requirements for ships and port facilities based 

on risk assessments to determine the level of risk and the measures necessary to meet 

that risk. Port facilities including Petroplus have been required to produce a security 
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plan before operations start and this plan has been and will continue to be approved by 

Transec as the UK Government body responsible for security.” 

41.  The report recommended that the application be approved. 

42.  On 7 December 2004 Pembrokeshire County Council approved the 

application for hazardous substances consent in respect of the Dragon Site. 

3.  The South Hook site 

(a)  Application for planning permission for the site 

43.  On 28 April 2003 Qatar Petroleum and ExxonMobil applied for 

planning permission to develop an LNG terminal at another site at Milford 

Haven harbour (“the South Hook terminal” or “the South Hook site”). 

Unlike the Dragon terminal, the South Hook site fell within the authority of 

both Pembrokeshire County Council and Pembrokeshire Coast National 

Park Authority and an application was accordingly made to both bodies. In 

the same month, the operators of the site opened a public exhibition and 

visitors’ centre in the town centre of Milford Haven regarding the proposed 

development. The HSE and MHPA were, among others, consulted on the 

application. It was also advertised and publicised to allow members of the 

public to submit any views on the proposed development. 

44.  Qatar Petroleum and ExxonMobil instructed an Environmental 

Statement in respect of the proposed development. A draft dated April 2003 

has been provided to the Court. It noted that the LNG industry had an 

excellent safety record and that the LNG transport and distribution industry 

in the United Kingdom had not experienced a major accident in a history of 

nearly forty years. A qualified risk assessment was also commissioned by 

the developers which identified potential hazards in respect of the LNG 

terminal. 

45.  Chapter 14 of the Statement dealt with major hazards. It was noted at 

the outset that the discussion of the hazards was general, but that a detailed 

and specific safety report was being prepared. 

46.  The Statement summarised the basic obligations arising under the 

COMAH Regulations, noting: 

“Operators of sites that come under COMAH have a general duty to take all 

measures necessary to prevent major accidents and limit their consequences to 

persons and the environment ... These sites are classified primarily according to 

inventory of hazardous substances, with approximately 750 being classified as ‘lower 

tier’, where operators must prepare a Major Accident Prevention Policy (MAPP). The 

remaining 350 sites, with larger inventories of dangerous substances, are classified as 

‘top tier’ and are subject to additional requirements. These include submitting a Safety 

Report to the CA [competent authority – in this case the HSE and the EA], preparing 

and testing a site emergency plan, and providing information to local authorities to 

enable off-site emergency plans to be developed. The proposed installation will be top 

tier.” 
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47.  As to assessment of risks, the Statement explained: 

“The COMAH Regulations govern land based industrial hazards. Under these, the 

proposed terminal will include the jetty, to the point where the loading arms connect 

to a berthed LNG carrier. The jetty comes within the jurisdiction of the Milford Haven 

Port Authority, which has responsibility for marine navigational safety and loss 

prevention issues within the 200 square mile Waterway. The close contact between 

the project and local expertise was recently manifested in a formal, two-day marine 

hazard identification exercise. Attendees included representatives of the Port 

Authority, pilots and tug masters, as well as master mariners from the project. 

Potential mitigation measures were identified in this exercise and are being evaluated 

for incorporation into the design ...” 

48.  It summarised the identified hazards. Most pertained to the on-site 

activities but two hazards were identified which would have an impact 

beyond the site itself. The first was the possibility of a vapour cloud with 

delayed ignition. Safeguards proposed related to the design of the 

containment tanks, an emergency shut down system to limit release and gas 

detention to identify leaks. The second was a ship collision at the jetty. 

Safeguards included emergency release coupling to allow the ship to depart 

quickly, an emergency shut down system and a firefighting system. 

49.  On 15 May 2003 MHPA responded to the consultation in support of 

the proposed development, in terms similar to their letter of 21 October 

2002 in respect of the Dragon site (see paragraphs 26-27 above). 

50.  The minutes of a meeting of Pembrokeshire County Council’s 

Planning and Rights of Way Committee on 21 October 2003 recorded that 

the HSE had not advised against the granting of permission for the 

development on health and safety grounds and that MHPA supported the 

proposed development and had no concerns regarding safety or navigation. 

One letter of objection from a member of the public had been received. 

51.  On 12 November 2003, planning permission was granted by 

Pembrokeshire Coast National Park Authority in respect of the South Hook 

Site. 

52.  On 18 December 2003, planning permission was granted by 

Pembrokeshire County Council in respect of the South Hook Site. 

(b)  Application for hazardous substances consent 

53.  In the meantime, on 21 January 2003, Qatar Petroleum and 

ExxonMobil applied to Pembrokeshire County Council and Pembrokeshire 

Coast National Park Authority for hazardous substances consent for the 

storage and gasification of LNG at the South Hook site. The application was 

publicised and the HSE and MHPA were consulted. 

54.  On 8 January 2004 the HSE provided observations in respect of the 

application for hazardous substances consent at the South Hook terminal. 

It noted that: 

“Our specialist team has assessed the risks to the surrounding areas from the 

activities likely to result if these Consents are granted. Only the risks from the 
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hazardous substance for which the Consent is being sought have been assessed, 

together with the risk from these same substances in vehicles that are being loaded or 

unloaded ...” 

55.  On 10 February 2004, the Chief Executive of MHPA wrote to 

Pembrokeshire Coast National Park Authority with responses to questions 

asked. He observed that it was necessary to ensure that large LNG ships 

were managed in such a way that they were safely and effectively 

accommodated. He indicated that MHPA’s approach to accommodating the 

LNG vessels was by detailed risk assessment, taking into account the 

characteristics of the ships and the terminal to be used and making use of 

simulators and their own pilots and technical teams working with those of 

the project proposers, together with a wide range of specialist consultants, to 

determine the requirements to meet this objective. The result would take 

into account, for example, the number of tugs required for a movement; the 

number of pilots; whether tugs should be escorting the vessel; the limits on 

any weather conditions to allow a movement to take place; and the timing of 

any movement related to tidal conditions. He explained that MHPA did not 

intend to close the port while an LNG ship entered or left as it was not 

necessary and did not improve the situation. He continued: 

“... What we will probably be seeking to do (and I say probably because we are still 

very much involved in the risk assessment of a wide variety of scenarios) is that there 

will be a restriction on vessels being within a given distance of an LNG ship when 

transiting the Haven ... 

I also understand that some questions have been raised about the distance at which 

other vessels will be allowed to pass an LNG ship at the South Hook Jetty, given that 

this stretches some way into the Haven and that the main shipping channel in this 

vicinity is used by all other commercial ships being that their berths are further 

upriver. Again, we are researching this, testing on the simulators and undertaking risk 

assessments, but it is likely that we will be looking to undertake some dredging to 

widen the shipping channel to the South so that some vessels, including the ferry, will 

be able to pass the South Hook Jetty with an LNG ship alongside at a further distance 

than would be the case otherwise. We are also looking at other ways of controlling 

shipping passing the South Hook Jetty in such circumstances which could include 

criteria of speed, tugs in attendance, maybe even a ‘guard’ tug in the vicinity of the 

LNG ship and restricting any movements to one vessel at a time, certain weather 

conditions etc” 

56.  On 4 March 2004, the Western Telegraph newspaper published a 

question and answer article with ExxonMobil regarding the LNG terminal. 

Relevant extracts are quoted below: 

“Could LNG explode if there was a collision at sea or in the Haven? Or could it 

explode for any other reason? 

The South Hook sponsors have been working closely with organisations such as 

Milford Haven Port Authority to ensure that the possibility of a shipping incident is 

extremely low. Vessels are also designed to withstand significant impact. If an LNG 

release were to occur from a shipping incident, and if it were ignited, then the effect 
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would be localised to the vessel and its immediate surroundings and unlikely to 

impact the land. The recent Health and Safety Executive assessment examined the 

consequence of such an incident and found no cause for local concern. 

... 

What would happen if there were a spill on sea or on land? 

Health and Safety Executive experts have considered potential spill scenarios and 

have found no areas of concern. An incident at sea is extremely unlikely, and the 

current design of ship is aimed at minimising the likelihood of release in the event of 

collision. Milford Haven Port Authority has emphasised its ability to safely handle 

LNG shipping. 

... 

Would it not be better if such a terminal was in a more uninhabited area? 

The HSE’s review has concluded there are no safety reasons to object to the 

proposed development. Our plans will be subject to a further safety review by the 

HSE, Environment Agency and the Coastguard under the Control of Major Hazards 

(COMAH) requirements. We, as operator, will have to demonstrate that all necessary 

measures have been taken to prevent major accidents. Any issues raised locally 

relating to safety systems, operating procedures and emergency response plans will 

have to be fully addressed.” 

57.  On 10 March 2004 Pembrokeshire Coast National Park Authority 

Planning Committee considered the application for hazardous substances 

consent. Concerns were raised at the meeting regarding a perceived absence 

of any QRA on tankers and the need to dredge the channel to increase its 

depth. 

58.  On 2 April 2004, Pembrokeshire County Council approved the 

application for hazardous substances consent in respect of the South Hook 

Site. 

59.  Pembrokeshire Coast National Park Authority approved the 

application on 19 August 2004. On the same day, the development planning 

officer of Pembrokeshire Coast National Park Authority, in a letter to the 

HSE, MHPA and Pembrokeshire County Council’s Emergency Planning 

Officer, highlighted concerns about the lack of comprehensive structure for 

assessing the risks of the project, saying: 

“Members however were still extremely concerned about safety issues and are 

hoping that the COMAH process is rigorous and very demanding and addresses all 

issues. 

This concern has arisen partly because of the fact that there does not appear to be 

one overriding Authority but a number of bodies involved whose responsibility does 

not overlap – and where the edge of that responsibility may be a bit blurred, and a 

genuine concern about exactly which body is responsible for what. 
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The major concern appears to be the possible conflict between ships using the 

channel whilst an LNG slip is tied up at the jetty. Objectors seem to think that the 

space available is too narrow and that there is the potential for accidents if the jetty 

remains where it is ...” 

60.  ExxonMobil’s representatives were also advised of this concern by 

letter of 19 August 2004 and were asked to “ensure that the issue is fully 

addressed at the time of the COMAH submission”. 

4.  The Health and Safety Executive’s risk assessment of the two 

projects 

61.  As set out above, the HSE played an important role in the planning 

and hazardous substances consent process and carried out its own 

assessments of the projects. In this context, it conducted a preliminary 

examination of potential marine spill scenarios, including the consequences 

of a major release from a delivery ship while moored at the jetty. However, 

it ceased work on this aspect of risk before it was concluded as marine risks 

were found to fall outside its ambit. 

62.  On 2 February 2006, in a letter to the Guardian newspaper, 

Geoffrey Podger, Chief Executive of the HSE, wrote: 

“Re your report on the gas terminals at Milford Haven: I am happy to make clear 

that the HSE gave independent advice in the public interest and was not swayed by 

any external pressure ... The reason the HSE examined the shore side operation but 

not the risk of an accident at sea is simply because we have no legal competence to 

assess risks from ships while at sea or under the direction of the ship’s master. We 

made this clear to the local authorities and suggested they consult others, including the 

Maritime and Coastguard Agency, to assess these risks prior to any consent being 

granted.” 

5.  Milford Haven Port Authority’s risk assessment of the two projects 

63.  Like the HSE, it can be seen from the above summary of the two 

projects that MHPA also participated in the planning process in respect of 

the LNG terminals. 

64.  On 23 February 2004 the Chief Executive of MHPA was asked 

which body had ultimate responsibility for assessing the risks involved in 

the movements of LNG tankers in Milford Haven. He replied on 

25 February 2004, confirming that; 

“The Milford Haven Port Authority is responsible for the conservancy 

(management, regulation, provision of navigation aids and systems etc) of the 

Waterway. This includes the regulation and management of all shipping movements. 

We have a statutory responsibility to support all traffic and indeed, in common with 

all UK ports, cannot forbid a ship to enter (except in particular circumstances as laid 

down in appropriate Acts of Parliament). What we can and do lay down are the 

conditions under which movements will take place – e.g. time of entry, state of tide, 

number of pilots, number of tugs etc.” 
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65.  On 27 September 2004, in a letter to Pembrokeshire County Council, 

the Harbourmaster of MHPA clarified the extent of MHPA’s 

responsibilities: 

“[MHPA] has navigational jurisdiction over the Waterway ... 

This jurisdiction includes responsibilities (and powers) to regulate the use of the 

Haven. Our primary objectives in this regard are to maintain, improve, protect and 

regulate the navigation and in particular the deep water facilities in the Haven ... 

Whilst the HSE have said that the Maritime and Coastguard Agency are the UK 

competent authority, this is correct inasmuch as they regulate shipping at sea and 

through legislation. As a competent authority they have an overarching view UK 

wide. Indeed, they advise on primary legislation which can affect the Port Authority 

and may act as auditors for the Port Marine Safety Code to which this Authority 

wholeheartedly subscribes. Their role in regard to LNG ships specifically would be 

that of Port State Control inspectors looking into the condition and standard of 

shipboard operations of the vessels from a safety standpoint. 

Marine personnel from the [MHPA], including pilots, have participated in risk 

assessments with teams from both proposed terminals facilitated by independent risk 

consultants. The outcome has been to confirm that Milford Haven has the capability 

of handling these vessels safely 

... 

[Security] is addressed through the International Ship and Port Facility Security 

Code ... which sets out detailed security requirements for ships and port facilities 

based on risk assessments to determine the level of risk and the measures necessary to 

meet that risk. 

Port facilities throughout the Haven including Petroplus have been required to 

produce a security plan, appoint a security officer, provide additional security 

equipment, monitor and control access of people, cargo and stores as well as ensuring 

effective security communications. There will be a similar requirement for the South 

Hook terminal to prepare a security plan before they start operation.” 

66.  On 20 December 2004 the Chief Executive of MHPA responded to a 

letter from a Member of Parliament regarding the LNG terminals as 

follows: 

“As to the perception that we as a Port Authority are ‘reluctant’ to publish risk 

assessments ... this really flows from a lack of understanding of the role of the Port 

Authority. Unlike applications for the shore terminals where the process that is 

undertaken is very clearly defined and results on a go/no-go decision, our role as a 

Port Authority is different. We do not have the ability to deny access to any ship 

(other than in very specific and individual circumstances) given that the UK operates 

what can be loosely termed an ‘open ports policy’. What we do have is a 

responsibility to ensure that any shipping movements are managed in a safe and 

efficient manner. To this end we have undertaken, and continue to undertake, a wide 

range of risk assessments to determine the way in which this safe and effective 

management will be carried out. There is therefore no one single document or set of 

documents that clearly define the situation in which a ‘go/no-go decision’ can be 
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determined, but rather a continuing process of scenario setting, risk assessment, trial, 

refining scenarios and identification of mitigation and prevention measures in which a 

wide number of variables are taken into account – some of which are still being 

developed as decisions as to the type of ships and their characteristics are being 

defined by the terminal operators and their teams.” 

67.  In a report dated 13 April 2005 Lloyd’s Register Risk Assessment 

Services, on the instructions of MHPA, examined and summarised high 

level statistics for worldwide accidents involving ships. Experience of a fire 

or explosion on board a ship large enough potentially to injure people 

nearby was “as likely per year as being struck by lightning”. The report 

observed that the likelihood of an LNG incident was extremely low and that 

there had never been a recorded incident of a major release of LNG from a 

ship to external atmosphere and no member of the public had ever been 

injured by LNG from a ship. The authors explained that the report carried a 

moderate level of error in light of the high level statistics used and 

concluded that more detailed research could be carried out to address the 

specific risks at Milford Haven. 

68.  In a paper of 20 May 2005, the Chief Executive of MHPA 

summarised the position regarding the LNG terminals. On the matter of risk 

assessments, the paper noted: 

“One of the concerns constantly banded about by Safe Haven ... is the lack of 

quantified risk assessment. This is a fallacy either through genuine misunderstanding 

or a deliberate refusal to accept what has been told. 

We have undertaken a significant amount of risk assessment both ourselves with the 

terminal operators, their advisers and making use of specialist third parties. The 

terminal developers themselves have also undertaken quantified risk assessment some 

of which related to shipping movements and we have made use of these in our own 

processes. 

To assist us in this we recently commissioned a report from Lloyds Register Risk 

Assessment Services looking specifically at the risk of incidents in Milford Haven 

large enough to potentially injure people nearby. 

Their conclusion was that there is as much risk of being struck by lightning as there 

is of being injured by any explosion including fire from LNG in the Haven ...” 

69.  On 9 June 2005 a journalist contacted MHPA asking what risk 

assessments it had undertaken in relation to plans to import LNG to the 

South Hook and Waterson sites, with specific regard to the marine-based 

risk. In an email response dated 15 June 2005, the Chief Executive of 

MHPA indicated that a number of risk assessments had been undertaken as 

part of the process of determining the way in which LNG ships would be 

managed. He referred to the commissioning of “studies and reports from 

experts and consultants”. He indicated that, as a port, the MHPA had a 

statutory duty to facilitate and support any use of the waterway, noting: 
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“... as a port authority we have no say in the selection of the sites, our responsibility 

is managing the ships that will visit the sites chosen.” 

70.  Accordingly, he explained, the studies were not designed to 

determine whether MHPA would handle LNG ships, but rather how it 

would handle them. 

71.  In its summary grounds lodged with the High Court in subsequent 

judicial review proceedings (see paragraphs 80-94 below), MHPA provided 

details of the risk assessment work it had carried out. In particular, it stated: 

“The Authority has been and continues to be under the Port Marine Safety Code to 

assess safety. It has worked closely with the developers to ensure that what is 

proposed will be safe and has undertaken a series of robust risk assessments. 

In summary, the Authority has been an active participant in the process of risk 

assessment undertaken by [the developers] since Spring 2002. It has undertaken 

simulation tests and made specific recommendations about navigation and procedures 

to minimize hazards. The Authority has visited LNG tankers, other Port Authorities 

and terminals which handle LNG, trained pilots, harbour masters and managers and 

obtained and commissioned advice from consultants about potential hazards. 

... 

The Authority’s risk assessment has been open in that it has, for example, explained 

what has been happening in its annual reports. Moreover, it has taken part in a range 

of public presentations and responded to any enquiries that it has received from 

interested members of the public and other stakeholders.” 

72.  The grounds set out, in paragraph 28, some of the specific risk 

assessments undertaken, including: 

(a)  a marine traffic analysis of vessel movements through the port 

during a 25-day period in November 2002 by a marine and risk 

consultant, Marico Marine; 

(b)  a concept risk assessment by South Hook LNG Terminal 

Company Ltd, with the participation of MHPA, dated 9-10 December 

2002 identifying hazards, consequences and possible mitigation 

measures relating to potential use of Milford Haven port for the 

importation of LNG; 

(c)  a report by the Maritime Research Institute Netherlands 

(MARIN), dated 14 February 2003, on simulations to check the nautical 

consequences of future 200,000m3 LNG carriers; 

(d)  a March 2003 navigational risk assessment by Marico Marine; 

(e)  MARIN report of 19 May 2003 on fast time simulations for large 

LNG ships; 

(f)  a technical report dated 13 October 2003 by Det Norske Veritas 

(USA) Inc., a major classification society, in respect of South Hook LNG 

Terminal Company Ltd’s proposal assessing the marine risk associated 

with vessel manoeuvres in the channel and around the South Hook 

terminal for discharging cargo from LNG vessels; 

552



 HARDY AND MAILE v. THE UNITED KINGDOM JUDGMENT 17 

(g)  a report dated 20 February 2004 by ABS Consulting, an 

international consulting operation experienced in the analysis of shipping 

collisions, for South Hook LNG Terminal Company Ltd, dealing with 

potential damage to LNG tankers due to ship collisions; 

(h)  a report dated March 2005 from Burgoyne Consultants, 

international consulting engineers and risk consultants, updating a report 

on the potential consequences of fires and explosions involving ships 

carrying petroleum products (including LNG); 

(i)  a November 2003 report commissioned by South Hook LNG 

Terminal Company Ltd from HR Wallingford, the former research 

facility for the Ministry of Defence, dealing with mooring safety and the 

possibility of disturbance caused to moored vessels; 

(j)  a report by Gordon Milne, senior risk analyst at Lloyd’s Register 

of Shipping, commissioned by MHPA assessing the risk of explosion and 

gas release from LNG carriers. 

73.  MHPA refused to disclose any of these reports citing commercial 

confidentiality. 

74.  The summary grounds further indicated that: 

“6.  SIGTTO [see paragraph 160 below] has worked with [MHPA] and confirmed to 

the best of their knowledge that [MHPA] and the terminal operators have done 

precisely what they would expect to be done in undertaking risk assessments and 

planning for LNG shipping.” 

75.  This was confirmed by SIGTTO in a letter dated 14 November 2006. 

B.  The first judicial review proceedings (planning permission and 

hazardous substances consent) 

76.  Pursuant to applicable civil procedure rules, a claim for judicial 

review of a decision must be filed promptly and in any event within three 

months of the decision under challenge (see paragraphs 179-180 below). 

77.  On 4 March 2005 the applicants filed an application for leave to 

apply for judicial review in respect of the grants of planning permission and 

hazardous substances consent for the South Hook and Dragon terminals. 

They alleged a failure to carry out a comprehensive environmental impact 

assessment of the project as a whole; a failure to have regard to the risks 

arising from marine traffic and to consider alternative locations for the LNG 

terminals; and a fundamental misunderstanding as to the characteristics of 

LNG in the event of an escape. 

78.  On 3 May 2005 the High Court ordered that an oral hearing be held 

to focus primarily on the issue of the delay in lodging the claim for judicial 

review, the applicants’ reasons for it and the practical implications of the 

delay for the operators. A two-day oral hearing subsequently took place. 

79.  On 26 July 2005 leave to apply for judicial review was refused on 

the grounds that the challenge was not made sufficiently promptly; that 
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there was undue delay; and that quashing the planning and hazardous 

substances decisions would substantially prejudice the rights of 

ExxonMobil and Petroplus, would cause them substantial hardship and 

would be very detrimental to good administration. 

80.  Mr Justice Sullivan summarised the decisions being challenged in 

respect of the South Hook site as: (1) planning permission by 

Pembrokeshire Coast National Park Authority on 12 November 2003; 

(2) planning permission by Pembrokeshire County Council on 18 December 

2003; (3) hazardous substances consent by Pembrokeshire County Council 

on 2 April 2004; and (4) hazardous substances consent by Pembrokeshire 

Coast National Park Authority on 19 August 2004. The decisions being 

challenged in respect of the Dragon site were: (1) planning permission by 

Pembrokeshire County Council on 19 March 2003; (2) planning permission 

by Pembrokeshire County Council for an extension on 10 September 2004; 

(3) planning permission by Pembrokeshire County Council for an amended 

scheme on 10 September 2004; and (4) hazardous substances consent by 

Pembrokeshire County Council on 7 December 2004. 

81.  As to the reason for the delay in applying for judicial review, 

Mr Justice Sullivan rejected the applicants’ contention that the delay 

resulted from a “labyrinthine decision-making process”. He accepted that 

there was a mass of material, but considered that this was because the claim 

form had adopted a “scatter gun” approach and sought permission to 

challenge not merely the decision on 7 December 2004 in respect of the 

Dragon site, but also the earlier decisions in respect of that site going back 

some 18 months, and the decisions going back some 12 months in respect of 

the South Hook site. He noted that, in so far as the applicants complained of 

the absence of a comprehensive environmental impact assessment or its 

failure to take account of marine risks, the complaints were directed towards 

the grant of planning permission itself, rather than hazardous substances 

consent. In relation to both sites, relevant planning permissions had been 

granted more than three months before the judicial review proceedings were 

brought. Sullivan J was satisfied that the applicants had known of the 

relevant decisions they wished to challenge by August to October 2004. 

82.  Having concluded that there was no good reason why the 

three-month deadline for bringing judicial review proceedings had not been 

respected as regards all of the decisions except the 7 December 2004 

decision and that there was no good reason that the 7 December 2004 

decision was not challenged “promptly” as required by the relevant Civil 

Procedure Rules (“CPR”), Sullivan J went on to consider the extent of any 

hardship or prejudice to third party rights and detriment to good 

administration which would be occasioned if permission were nonetheless 

granted. He concluded that it was clear that the grant of relief to the 

applicants “would cause really significant damage in terms of hardship 

and/or prejudice” to the rights of the owners and operators of the South 
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Hook and Dragon terminals. He further considered that it would be 

detrimental to good administration to allow a challenge to decisions going 

back as far as March 2003. 

83.  Finally, Sullivan J considered whether the public interest required 

that the application should proceed. In this context, he considered Article 2 

of the Convention but concluded that the public interest did not merit the 

granting of permission out of time, noting: 

“81.  Although much of the claimants’ skeleton argument before me was devoted to 

the merits of the claim, I have not heard full argument on the substantive issues which 

are vigorously contested by the defendants and the interested parties. They deny that 

there was any misunderstanding as to the characteristics of LNG in the event of an 

escape .... 

82. ... It would not be possible to resolve the substantive matters in dispute without 

examining in considerable detail the decision-making processes that were employed 

by [Pembrokeshire County Council and Pembrokeshire Coast National Park 

Authority] in respect of each of the decisions under challenge. In these circumstances 

it would not be right to start from the premise that it would not be in the interests of 

good administration to maintain the decisions because they were unlawful, as on 

occasions the claimants’ submissions appeared to do.” 

84.  The judge commented: 

“83.  I do not doubt that the issues raised in the claim are of considerable local 

importance in Milford Haven and the surrounding area. Equally, I do not doubt the 

genuineness of the claimants’ concerns and that they fairly represent Safe Haven’s 

concerns. But it is also fair to say that Safe Haven’s views are very far from being 

representative of the views expressed by the very wide range of consultees, including 

such bodies as the Town Council and relevant community councils ...” 

85.  The applicants sought permission to appeal the refusal of leave. 

86.  The judge ordered that an oral hearing be held to consider whether 

leave to appeal should be granted. A one-day hearing took place on 

20 January 2006. 

87.  On 24 January 2006 the applicants indicated their intention, in the 

event that permission was granted, to apply for a disclosure order seeking 

disclosure of all the documents referred to in paragraph 28 of MHPA’s 

summary grounds (see paragraph 72 above) and any other documents 

relevant to the proceedings. The application notice specified that the 

application was made in order to “cover the situation should the Court grant 

permission to apply for Judicial Review”. They also applied for a protective 

costs order in respect of the second applicant, who had at that stage not been 

granted legal aid. 

88.  On 17 March 2006 Lord Justice Keene, with whom the other 

members of the Court of Appeal agreed, delivered the court’s judgment. He 

considered the applicants’ arguments under Article 2 of the Convention and 

explained: 
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“26.  It is obvious that public safety is potentially an issue of importance and that, if 

there is evidence that it has been overlooked or not properly considered by the 

decision-maker, then that may justify permission to seek judicial review. Public safety 

must be a material consideration in the decision-making process carried out by the 

hazardous substances authority, irrespective of Article 2 considerations ...” 

89.  However, he considered that although Sullivan J had not heard full 

argument on the substantive issues, he had been alive to the Article 2 and 

public safety issues which arose in the case. Keene LJ observed that: 

“27. ... The Milford Haven Port Authority is a statutory body required to ensure the 

safety of waters within its jurisdiction. The evidence before Sullivan J made it clear 

that the Port Authority was satisfied as to the safety of the terminal proposals, so far 

as its own sphere of responsibility was concerned, while the Health and Safety 

Executive had advised that it was content so far as the land-based activities were 

concerned. Both these bodies had advised the decision-makers, the County Council 

and the Park Authority, who were entitled to rely on the specialist advice received 

from those bodies.” 

90.  Keene LJ accordingly concluded that it was open to Sullivan J to 

find that the merits of the applicants’ claim did not outweigh the undue 

delay and the prejudice which permission to proceed would produce. 

91.  Observing that it was “strictly speaking unnecessary to scrutinise in 

greater depth” the planning decisions in light of his findings on delay, 

Keene LJ nonetheless addressed briefly the issues raised. 

92.  He noted that the essence of the applicants’ case was: 

“... that the decision-makers did not adequately consider what are called ‘marine 

risks’, namely the risks to those in the Milford Haven area from an escape of LNG 

from a ship. In particular, concern is expressed about the risk of the formation, in the 

event of such an escape, of a flammable gas cloud. It is stressed that a population of 

some 20,000 lies within a radius of just over 4 miles of the South Hook and Dragon 

sites ...” 

93.  However, Keene LJ disagreed that the risk assessment had been 

inadequate. He considered that the risk of collision “was undoubtedly dealt 

with by the Port Authority”, as counsel for the applicants conceded during 

the hearing. He pointed out that MHPA had advised both bodies responsible 

for granting planning permission and consents that it had the “capability of 

handling these vessels safely”. As to counsel for the applicants’ argument 

that an assessment of the risk of collision was insufficient and that there was 

a lacuna because of the absence of any assessment of the consequences for 

the local population of a vapour cloud, Keene LJ concluded: 

“32.  I do not accept that the evidence before us, including the evidence submitted 

on behalf of the applicants since the oral hearing, demonstrates any such arguable 

lacuna. One has to bear in mind in this connection the very extensive assessments 

carried out by the Health and Safety Executive, because these provide the context for 

the Port Authority’s assessment. The Health and Safety Executive did assessments 

which considered both the consequences and the likelihood of an escape of LNG for 

all land-based and jetty-based activities. Those included the risk of catastrophic failure 

of an LNG storage tank at the terminal; the failure of a loading arm at the jetty while 
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LNG was being transferred from ship to shore; and ‘major release from a delivery 

ship while tied up at a jetty’: see HSE responses to Park Authority, 5 March 2004, and 

the HSE Summary Grounds of Resistance, paragraphs 10 and 11. Having carried out 

these assessments, the Health and Safety Executive did not object to the proposal for 

either terminal on safety grounds. The applicants do not criticise the work done by the 

Health and Safety Executive. 

33.  That body made it clear in its response of 5 March 2004 that it was not 

responsible for advising on accidents ‘whilst the ship is not attached to the jetty’. But 

the Port Authority, which is responsible for advising on such accidents, did participate 

in an assessment process which led to a risk assessment submitted by the South Hook 

LNG Terminal Company Limited in December 2002 ‘to identify hazards, 

consequences and possible mitigation measures’ relating to the use of the port as 

proposed: see the Port Authority’s Summary Grounds of Resistance, paragraph 28(b) 

(emphasis added). It refers in those grounds to a number of other reports and exercises 

carried out, so that it could fulfil its statutory responsibilities for safety. In any event, 

once the Health and Safety Executive had concluded that there were no unacceptable 

risks to the local population arising from either a catastrophic storage tank failure on 

land or a major release of LNG from a tanker tied up at a jetty, the crucial element in 

any assessment of risk from a vessel not moored to the jetty must have been the risk 

of a collision. The risks to the population from a vapour cloud travelling over land or 

sea had already been considered by the Health and Safety Executive, since the jetties 

end far out in the Haven. What the Port Authority needed to concentrate on above all 

else was the risk of a collision, and that it seems to have done.” 

94.  Permission to appeal was refused. In a subsequent discussion of the 

application for disclosure, Keene LJ noted that it was related to the prospect 

of a substantive hearing had permission to bring judicial review proceedings 

been granted, and that permission had not been granted. Accordingly, no 

order as to disclosure was made. 

95.  Prior to the judgment being handed down, the applicants had been 

provided with a copy in draft for comment on typographical errors. The 

applicants’ legal advisers immediately recognised that the judgment 

contained an error of fact at paragraph 32, where Keene LJ had made 

reference to the HSE assessment of the consequences of a “major release 

from a delivery ship while tied up at a jetty” (see paragraph 93 above). The 

applicants’ solicitor wrote to the court on 15 March 2006 advising that no 

such assessment had in fact been carried out and requested the court to 

consider the implications of the factual error before confirming its 

conclusions in the draft judgment. In the event, no change was made to the 

relevant paragraph of the draft judgment before it was handed down in its 

final form. 

96.  On 10 April 2006, the applicants’ solicitor made an application to 

the Court of Appeal under the Civil Procedure Rules Part 52.17 to have the 

judgment of 17 March 2006 reopened (see paragraphs 181-182 below). The 

application was made on the basis, inter alia, of an obvious factual error. 

The solicitor noted in the application that although as a matter of routine 

such applications go back to the original tribunal, he would imagine that the 

members would recuse themselves in this case. 
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97.  On 27 April 2006 Treasury Solicitors on behalf of the HSE advised 

all parties involved in the proceedings as well as the Court of Appeal of a 

mistake in the HSE’s Summary Grounds. The statement to the effect that 

the HSE’s comprehensive risk analysis included risks associated with 

“major release from a delivery ship while tied up a jetty” was incorrect. The 

correct position was that: 

“Risks that may arise from the presence of other substances, or from the presence of 

LNG on a delivery ship, either when sailing or when berthed, have not been taken into 

account in the assessment.” 

98.  On 8 May 2006 the Court of Appeal ordered that there should be an 

oral hearing on the question of permission in the Part 52.17 proceedings, 

limited to the question whether the application for permission to appeal 

should be reopened in light of the information provided by the HSE. 

99.  On 19 May 2006 the applicants’ solicitor requested that the matter 

go to a freshly constituted Court of Appeal and that the scope of the hearing 

be widened to allow them to canvass all of their complaints concerning the 

judgment. On 13 June 2006 the Court of Appeal declined to vary its order of 

8 May 2006. 

100.  On 12 July 2006 the matter came before the original Court of 

Appeal. It heard and refused an application that its members recuse 

themselves. Counsel for the applicants accepted that there was no 

appearance of bias as a result of the narrow question whether the application 

for permission to appeal should be opened on the ground that the court was 

misled by the HSE’s summary of objections. However, he argued that the 

court appeared to be acting in a partisan way in circumstances in which it 

was prepared to reopen the question following receipt of a letter from the 

Treasury Solicitor confirming the true position, whereas it had not been 

prepared to reopen the matter when the applicants’ solicitor had made 

representations as to the issue of fact that was in dispute. Chadwick LJ, 

giving judgment for the court, held: 

“32.  For my part, I can see no appearance of bias arising from that fact. The 

positions changed in an important respect when the letter from the Treasury Solicitor 

was received. Until that date, there was an issue of fact: whether or not the HSE had 

carried out the tests and risk assessments which they said they had carried out. That 

issue of fact arose because the applicants asserted that those risk assessments had not 

been carried out. The HSE, in a summary of grounds – the truth of which was verified 

by its solicitor – asserted that they had been. That question of fact had been 

determined against the applicants in the judgments which this court handed down on 

17 March ... It is clear that it was determined against the applicants in reliance on 

what was said by the HSE in the summary grounds of objection. 

33.  In those circumstances, it would have been inappropriate for the court to reopen 

that question of fact in the period between making its judgments available in draft and 

the formal handing down of those judgments. The purpose of making the judgments 

available in draft is not to invite further submissions on questions of fact which have 

already been decided, but to enable the parties to draw attention to obvious errors of 
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fact, such as a mis-name or a mis-date. Nor would it have been a proper ground for 

reopening the application for permission to appeal that the claimants, through their 

solicitors, continued to assert that the court had reached the wrong conclusion of fact 

on the evidence. But a significant change occurred when it became clear that the court 

had reached the conclusion of fact which it did as a result of being misled by the HSE 

though the statement of objections.” 

101.  On 19 July 2006, the Court of Appeal refused permission to reopen 

the application. Keene LJ highlighted that the error of fact arose in the 

context of his discussion of a matter which he had indicated was not strictly 

necessary in light of his other findings. He nonetheless considered the 

implications of the factual error identified and concluded that although 

MHPA might well have concentrated on the safety of navigation, it was 

clear that in light of the work it had done it felt able to advise that it had no 

concerns regarding safety or navigation in respect of the proposed 

developments. He concluded that: 

“20. ... The significance of the error in terms of public safety has to be seen in 

context. 

21.  That context is that both the HSE and the Port Authority had undoubtedly 

carried out a number of exercises and studies before advising the planning authorities 

that there was no objection on safety grounds. The HSE for its part had assessed the 

consequences of an escape of LNG from a land-based storage tank; from the failure of 

a loading arm at the jetty; and from the guillotine rupture of a thirty inch pipeline 

between the jetty and the storage tanks ... Those assessments have not been criticised. 

It is to be observed that the HSE assessments of the failure of a storage tank on land 

included that of a catastrophic failure, which would take place at a location not 

obviously more distant from the areas of population than the proposed jetties. Yet the 

HSE was satisfied that public safety would not be jeopardised, presumably because of 

the very low likelihood of such an incident. 

22.  The Port Authority for its part had carried out a range of studies referred to in 

its summary Grounds of Resistance at paragraph 28. Those were, as one might expect, 

largely directed towards an assessment of marine risks. They included a report from a 

Senior Risk Analyst at Lloyd’s Register of Shipping, commissioned to assess the risk 

of explosion and gas release from LNG carriers ... There was also evidence before the 

judge and before this court that there had never been an incident of major release of 

LNG from a ship to the external atmosphere ... 

23.  The Port Authority has statutory responsibilities for safety within the Haven and 

it advised the decision-makers, the County Council and the Park Authority, that there 

was no such risk to public safety as to warrant refusal of the applications. It was 

principally for the Port Authority to decide on what research was necessary for it to be 

so satisfied. It is not for this court or any court to try to second guess the Authority’s 

decision on what it needs by way of research in order to advise the decision-makers, 

unless it is obvious that it has neglected its statutory duties. The evidence falls far 

short of that. In short, the factual point now seen to be mistaken was of limited 

significance even on this aspect of the case. Moreover, as Mr Straker on behalf of the 

Port Authority submits, that Authority has powers, if at any time it should appear to it 

that the risks are likely to be greater than presently seem to be the case, to prevent the 
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jetties being used for LNG unloading, and of course the planning authorities also have 

powers to revoke the consents with which these proceedings are concerned.” 

102.  Having set out the position as regards assessment of marine risk, 

Keene LJ concluded: 

“But in any event, I come back to the fundamental point, which I indicated earlier, 

namely that the mistake of fact now relied on by the applicants did not occur in an 

essential part of this court’s reasoning when it dismissed this application for 

permission to appeal.” 

103.  The applicants’ solicitor subsequently wrote to the then Head of 

Civil Justice asking for advice on what could be done. He replied that a new 

Part 52.17 application could be made, which would be considered by a 

Lord Justice who had not been on the original tribunal. The applicants’ 

solicitor duly lodged a new Part 52.17 application. 

104.  Lord Justice Wall considered the application and, concluding that 

the members of the tribunal had not erred in refusing to recuse themselves, 

dismissed the application by order of 2 October 2006. He concluded that 

there was no perception or appearance of bias in such a panel revisiting its 

earlier judgment in light of an identified error of fact. Indeed, in his view, it 

was manifestly sensible for it to do so. 

105.  The applicants sought leave to appeal to the House of Lords the 

decision of the Court of Appeal tribunal not to recuse itself. The House of 

Lords refused leave on 13 March 2007 on the grounds that it “discerned no 

error of law”. 

106.  In or around May 2007, the second applicant was advised by the 

Legal Services Commission that his application for legal aid in the judicial 

review proceedings had been granted. 

C.  The requests for information 

107.  On 23 December 2004 the applicants’ solicitor wrote to MHPA 

requesting access to environmental information. On 5 January 2005 MHPA 

answered that it did not see any benefit in responding. 

108.  On 7 January 2005, following the entry into force of the 

Environmental Information Regulations 2004 (see paragraphs 171-177 

below), the applicants’ solicitor wrote again to MHPA. On 31 January 2005, 

he wrote a third time explicitly under the Environmental Information 

Regulations. On 1 February 2005, MHPA again answered that it did not see 

any benefit in responding. 

109.  On 15 February 2005 the applicants’ solicitor asked MHPA to 

reconsider its response in accordance with Regulation 11 of the 

Environmental Information Regulations (see paragraph 172 below). By 

letter dated 18 March 2005, MHPA responded that it remained to be 

convinced that the Environmental Information Regulations were applicable. 
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110.  On 22 April 2005 the solicitor for the applicants wrote to the 

Information Commissioner asking him to confirm whether MHPA was a 

“public authority” for the purposes of the Environmental Information 

Regulations. 

111.  On 22 October 2005 a request was made to MHPA by members of 

the public under the Freedom of Information Act 2000 (see paragraph 178 

below) to see all formal, documented risk assessments which had informed 

MHPA’s decision that it could handle LNG vessels safely. MHPA replied 

on 2 November 2005 that it was not subject to the Freedom of Information 

Act. It indicated that it sought to respond to questions and concerns but that 

it did not intend to make the large amounts of information obtained through 

the planning process publicly available as raw data, although the 

information had been made available to regulatory bodies and agencies. 

112.  On 10 November 2005 the applicants’ solicitor made a further 

request to MHPA to see copies of risk assessments and reports referred to in 

their summary grounds of defence lodged in the judicial review proceedings 

(see paragraph 72 above). He also requested copies of any subsequent 

marine risk assessments undertaken in respect of the LNG terminals. 

113.  On 14 November 2005 the Information Commissioner’s Office 

confirmed that MHPA did constitute a “public authority” for the purposes of 

the Environmental Information Regulations. It further advised that MHPA 

could nonetheless continue to refuse to disclose the information sought if it 

did not constitute “environmental information” for the purposes of the 

regulations, or if any of the exceptions to the disclosure obligation applied 

(see paragraphs 173-177 below). 

114.  By letter of 26 June 2006 MHPA replied to the applicants’ 

solicitor’s requests for disclosure under the Environmental Information 

Regulations. MHPA indicated that while it had concluded that it did fall 

within the ambit of those regulations, it was not required to disclose the risk 

assessments carried out in respect of the LNG terminals at Milford Haven, 

on the basis that these constituted operational, and not environmental, 

information. MHPA did, however, provide a copy of an Environmental 

Assessment undertaken prior to the widening of the channel opposite the 

two terminals. It also offered to provide such environmental information as 

could be extracted from operational reports, on the basis that the costs of 

doing so would have to be met by the applicants. The letter concluded: 

“... we have gone to great lengths to explain and describe not only the details of 

what we are doing but why, and the outcomes in terms of the formation of our plans 

for handling LNG ships. What we have not done is make freely available large 

volumes of information, as it is our firm belief, that to do so would be irresponsible 

and confusing for the public. The information needs to be put into context of not only 

the purposes for which it was obtained, but also the explanations and conclusions 

drawn from it. We maintain that the best way to do that is through personal contact, 

presentations and explanations on given courses of action ...” 
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115.  On 29 June 2006 the applicants’ solicitor wrote to MHPA asking it 

to reconsider its decision and challenging the assertion that information 

pertaining to risk assessment did not constitute “environmental information” 

in terms of regulation 2 of the Environmental Information Regulations (see 

paragraph 177 below). 

116.  On 14 July 2006 MHPA responded. It advised that many of the risk 

assessments undertaken were not instructed in order to advise the planning 

authorities but in order to assess MHPA’s own operational requirements for 

handling LNG ships in Milford Haven. However, the assessments 

subsequently assisted MHPA in providing the necessary advice to the 

planning authorities. MHPA offered to extract relevant environmental 

information for the sum of approximately GBP 400. The solicitor for the 

applicants subsequently asked for information from two reports only, 

namely, a report by Gordon Milne, senior risk analyst at Lloyd’s Register of 

Shipping, commissioned by MHPA assessing the risk of explosion and gas 

release from LNG carriers (“the Milne report”); and (ii) relevant extracts 

containing environmental information of a report entitled “Qatargas II 

Project: Milford Haven Marine Concept Risk Assessment” (“the Qatargas 

report”). He requested a new quote on that basis. 

117.  On 28 September 2006 the Chief Executive of MHPA advised the 

applicants’ solicitor that he was unable to disclose any of the material 

requested as to do so could seriously jeopardise the fairness of the 

judicial review proceedings. He also relied on the refusal of the companies 

concerned to consent to the disclosure of material from the reports. In 

weighing up the public interest test, as required by the Environmental 

Information Regulations, he noted that notwithstanding the presumption in 

favour of disclosure, disclosure was not in the public interest in the present 

case as the information requested should not be made publicly available 

without an explanatory context and where it would cause unnecessary 

confusion or concern. The applicants’ solicitor replied on 29 September 

2006 expressing his disappointment and disputing MHPA’s reliance on the 

exceptions set out in regulation 12 of the Environmental Information 

Regulations (see paragraphs 173-176 below). He referred the matter to the 

Information Commissioner. 

118.  On 16 November 2006 the applicants’ solicitor wrote to MHPA 

advising that in light of this Court’s findings in Giacomelli v. Italy, 

no. 59909/00, ECHR 2006-XII, it would commence judicial review 

proceedings regarding the failure of MHPA to disclose documents unless 

the information was provided within twelve days. 

119.  On 12 March 2007 the Information Commissioner issued a 

Decision Notice under section 50(1) of the Freedom of Information Act 

2000 (see paragraph 178 below) ordering disclosure of the Milne report and 

the Qatargas report. As regards the public interest test, the notice advised 

that: 
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“In this particular case, the Commissioner believes that there is a very strong public 

interest in the disclosure of environmental information relating to the development of 

LNG terminals in Milford Haven. The LNG developments are locally controversial ... 

Disclosure of environmental information of the type requested in this case could add 

significantly to public knowledge of the risks posed by the development and better 

inform public debate. 

Furthermore, the Commissioner believes that there is a public interest in ensuring 

that the Port Authority is undertaking its duties effectively and that it adequately 

assesses and manages risk within the Haven. In terms of high-profile and potentially 

hazardous developments such as the LNG terminals, there is a legitimate public 

interest in demonstrating that public safety has been fully considered by all relevant 

authorities, including the Port Authority, at each stage of the development process.” 

120.  On 25 April 2007 MHPA appealed the ruling to the Information 

Tribunal. However, on 1 October 2007 it withdrew its appeal and provided 

redacted copies of the Milne Report and relevant extracts of the Qatargas 

report to the applicants. 

D.  The second judicial review proceedings (disclosure of documents) 

121.  While the MHPA appeal against the Information Commissioner’s 

ruling was outstanding, the first applicant sought leave to bring judicial 

review proceedings in respect of MHPA’s continuing refusal to disclose 

documents related to the risk assessments it claimed to have conducted with 

regard to the LNG terminals. 

122.  On 4 July 2007 permission was refused following an oral hearing. 

As regards information falling within the Environmental Information 

Regulations, Beatson J referred to the existence of an alternative remedy, 

namely an application to the Information Commissioner and the Information 

Tribunal. To allow judicial review, he said, would be duplication and would 

risk circumventing the system set out in the Regulations. 

123.  In respect of information not falling within those Regulations, 

Beatson J concluded that the applicant had failed to demonstrate an arguable 

case that there was an obligation to provide the information arising from a 

positive duty on the authority under Articles 2 and 8. He noted that MHPA 

had advised the decision-making authorities that the risks were so low as 

not to warrant the refusal of planning permission or hazardous substances 

consent and that the Court of Appeal had, in the earlier judicial review 

proceedings, found that the authorities were entitled to accept that advice. 

Accordingly, the activities in question could not be considered “dangerous” 

such as to give rise to an obligation under the Convention to allow the 

public access to the information. He further considered that insofar as the 

applicant sought disclosure of assessments required for the previous judicial 

review proceedings (see paragraph 87 above), the claim was an “improper 

use of judicial review”. He noted that the matter had been before Sullivan J 

in the original judicial review proceedings and found that had it been 
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arguable that the applicants were entitled to this information, then the matter 

would have been dealt with then. He concluded that the application was 

either out of time or an attempt to reopen a matter which had already been 

decided. 

124.  The applicant sought leave to appeal the ruling. In a judgment dated 

30 November 2007, the Court of Appeal dismissed the application. 

Toulson LJ indicated that while he did not consider that Beatson J had erred 

as regards the applicability of Articles 2 and 8, he would have allowed the 

applicant to argue the matter before the full court. However, he concluded: 

“11.  As it seems to me, the plain and obvious purpose [of the present proceedings] 

is to endeavour to elicit material which could have been, and indeed to a point was, 

asked for in the earlier proceedings, in order to present continuing argument that those 

previous consents ought not to have been granted. This is exactly the sort of 

endeavour which the court ought not to support. This appellant has had the 

opportunity to seek these documents at the time of the earlier proceedings, and it 

seems to me that the conclusion arrived at by Beatson J was entirely apposite: that this 

is indeed a reformulation of what was being sought in those proceedings. Those 

proceedings have already occupied the time of the Administrative Court for a lengthy 

leave hearing, followed by two considerations by the Court of Appeal and it would be 

wholly wrong that permission should now be granted to bring judicial review in the 

present form.” 

E.  The applicants’ expert report 

125.  The applicants submitted to the Court a copy of an expert report by 

Dr R.A. Cox dated 7 September 2008 and prepared in the context of a 

complaint to the European Commission in 2008. In his report, Dr Cox 

reviewed the approach to and use of risk assessments by MHPA. He 

considered each of the reports referred to in its summary grounds (see 

paragraph 72 above), noting that the majority of the reports were never 

released and that only two of them, the ABS Consulting and Burgoyne 

Consultants reports, looked as though they might be relevant to the kinds of 

risk assessments that MHPA should have carried out. 

126.  The report concluded: 

“For most LNG projects, the risks due to spills on the sea are the highest risks 

involved in such projects, due to the particular difficulties of controlling a spill of 

LNG on water, the size of the ships’ cargo tanks, and the relatively high likelihood of 

a marine accident compared to a similarly large spill onshore. 

... 

In particular, the risks to the onshore population, due to marine operations at 

Milford Haven, have fallen through a regulatory gap. The EU Seveso-2 Directive does 

not extend to port areas, and the authorities did not elect to use their other powers to 

evaluate this risk to an equivalent standard ...” 

564



 HARDY AND MAILE v. THE UNITED KINGDOM JUDGMENT 29 

127.  The applicants also submitted a letter from Dr Cox dated 29 April 

2010, following a review of the Government’s observations in the case. In 

his letter, Dr Cox noted: 

“In short, the modular ‘risk assessment’ that MHPA rely on is a risk assessment 

only in the sense that it is a compendium of separate pieces of work that all touch 

upon the risks in some way but which have never been pulled together into a clear and 

convincing analysis concerning the overall degree of risk which the shore populations 

will have to bear, nor has it been shown that the safeguards that are planned will be 

sufficient to offset the very large potential consequences of a spill of LNG from a 

ship’s cargo tanks into the Haven.” 

128.  Dr Cox went on to explain the gaps in the risk assessment carried 

out, including the absence of any identification of locations in the port 

where a ship might become grounded or be involved in a collision; the 

failure to calculate the annual frequency of such incidents; the failure to 

evaluate the chance of immediate ignition of an LNG cloud in various 

scenarios; the failure to calculate the rate of LNG vapour evolution and 

cloud size in different conditions and the probability of scenarios where the 

LNG vapour reached the shoreline; and the failure to compute the risk to 

individuals on the shore. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Planning permission 

1.  Granting planning permission 

129.  Pursuant to section 57 of the Town and Country Planning Act 1990 

(“the Planning Act”), planning permission is required for the carrying out of 

any development of land. 

130.  The power of the relevant local planning authorities to grant 

planning permission for development is subject to the requirements of the 

Town and Country Planning (Environmental Impact Assessment) (England 

and Wales) Regulations 1999 (“the EIA Regulations”). Regulation 3 of the 

EIA Regulations prohibits the grant of planning permission unless the 

planning authority has taken into account the relevant environmental 

information required when the project comprises environmental impact 

assessment development. 

131.  The EIA Regulations give effect to Council Directive 85/337/EEC 

on the assessment of the effects of certain public and private projects on the 

environment, as amended (“the EIA Directive”). Article 1(1) of the EIA 

Directive provides that it applies to the assessment of the environmental 

effects of public and private projects likely to have significant effects on the 

environment. Pursuant to Article 2(1), member States of the European 
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Union are required to adopt all measures necessary to ensure that, before 

consent is given, projects likely to have significant effects on the 

environment by virtue, inter alia, of their nature, size or location are made 

subject to a requirement for development consent and an assessment with 

regard to their effects. Article 3(1) provides that the environmental impact 

assessment must identify, describe and assess in an appropriate manner, in 

the light of each individual case, the direct and indirect effects of a project 

on human beings, fauna and flora; soil, water, air, climate and the 

landscape; material assets and the cultural heritage; and the interaction 

between all these factors. 

132.  Article 5(3) obliges the developer to furnish the authorities with 

information including a description of the measures envisaged in order to 

avoid, reduce and, if possible, remedy significant adverse effects; the data 

required to identify and assess the main effects which the project is likely to 

have on the environment; and an outline of the main alternatives studied by 

the developer and an indication of the main reasons for his choice, taking 

into account the environmental effects. 

133.  Article 6 provides that member States shall ensure that any request 

for development consent and any information gathered pursuant to Article 5 

are made available to the public within a reasonable time, in order to give 

them the opportunity to express an opinion before the decision on the 

request for development consent is taken. 

2.  Discontinuing or revoking planning permission 

134.  Section 97 of the Planning Act allows a local planning authority to 

revoke or modify any planning permission that it has granted before the 

permitted operations have been completed, as it considers expedient. Under 

section 100 of the Planning Act, the Welsh Ministers have the power to 

direct a local planning authority to revoke or modify a planning permission 

if they consider it expedient to do so. Section 107 provides that 

compensation may be payable where planning permission is revoked or 

modified under these sections. 

135.  Section 102 of the Planning Act empowers the local planning 

authority to require that any use of the land be discontinued, or to impose 

conditions on the use of land or require that building works be altered, after 

the permitted operations have taken place. Pursuant to section 104 of the 

Planning Act, the Welsh Ministers have the power to make such an order if 

they consider it expedient to do so.  Section 115 provides that compensation 

may be payable where planning permission is discontinued or made subject 

to conditions under these sections. 

136.  Any decision whether to exercise these powers, either by the local 

planning authority or by the Welsh Ministers, would in principle be 

susceptible to judicial review. 
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137.  In R (CPRE) v. London Borough of Hammersmith and Fulham, 

leave to apply for judicial review in respect of a decision not to revoke 

outline planning consent under section 97 of the Planning Act was granted. 

The application was subsequently dismissed on its merits but, in obiter 

dicta, the judge observed that there was substance in the respondents’ 

submission that the application based on the refusal to revoke was really a 

back-door attempt to try and achieve what the court had already refused to 

do, namely to permit a challenge to the validity of previous planning 

decisions in respect of which leave to apply for judicial review had been 

refused on grounds of delay. 

B.  Hazardous substances consent 

138.  Section 4 of the Planning (Hazardous Substances) Act 1990 (“the 

Hazardous Substances Act”) provides that consent is required for the 

presence of a hazardous substance on, over or under land. As noted above, 

an application for consent must be made to the appropriate hazardous 

substances authority. The Planning (Hazardous Substances) Regulations 

1992 specify which substances are hazardous substances and the quantity of 

such substances which require prior consent under the Hazardous 

Substances Act. 

139.  Section 9 of the Hazardous Substances Act allows the hazardous 

substances authority to impose such conditions on the grant of hazardous 

substances consent as it thinks fit. It may impose general conditions relating 

to the site and/or specific conditions relating to each substance included in 

the consent. 

140.  Section 13 of the Act gives the hazardous substances authority the 

power to vary or revoke a condition to which hazardous substances consent 

was previously subject. It provides: 

“(1)  This section applies to an application for hazardous substances consent without 

a condition subject to which a previous hazardous substances consent was granted. 

(2)  On such an application the hazardous substances authority shall consider only 

the question of the conditions subject to which hazardous substances consent should 

be granted. 

(3)  If on such an application the hazardous substances authority determine– 

(a)  that hazardous substances consent should be granted subject to conditions 

differing from those subject to which the previous consent was granted; or 

(b)  that it should be granted unconditionally, 

they shall grant hazardous substances consent accordingly. 
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(4)  If on such an application the hazardous substances authority determine that 

hazardous substances consent should be granted subject to the same conditions as 

those subject to which the previous consent was granted, they shall refuse the 

application.” 

141.  Section 14 allows the hazardous substances authority to revoke a 

hazardous substances consent or modify it to such extent as it considers 

expedient if it appears, having regard to any material consideration, that it is 

expedient to revoke or modify it. 

142.  Such decisions are, in principle, susceptible to judicial review. The 

Government did not provide details of any case in which judicial review of 

the exercise of these powers has been sought. 

C.  COMAH Regulations 

143.  The LNG terminals are subject to the COMAH Regulations as 

amended by the Control of Major Accident Hazards (Amendment) 

Regulations 2005, which implemented Council Directive 96/82/EC of 

9 December 1996 on the control of major-accident hazards involving 

dangerous substances (“the Seveso II Directive”), as amended. 

144.  Regulation 4 of the COMAH Regulations provides for a duty on 

operators of installations to which the Regulations apply to take all 

measures necessary to prevent major accidents and limit their consequences 

to persons and the environment. 

145.  Pursuant to Regulation 5, every operator must without delay and 

within a three-month deadline, prepare and thereafter keep a document 

setting out its policy with respect to the prevention of major accidents 

(“MAPP document”). The policy must be designed to guarantee a high level 

of protection for persons and the environment by appropriate means, 

structures and management systems. It must be revised as required by any 

modification of the installation, the processes carried out or the quantity of 

hazardous substances present. 

146.  In the preparation of the MAPP document, a number of principles 

must be taken into account. The document must be in writing and should 

identify and evaluate major hazards, which should include an assessment of 

their likelihood and severity. It should address the organisation of personnel 

and their roles and responsibilities; procedures and instructions for safe 

operation; and procedures for monitoring, auditing and review. It should 

also include details of planning for emergencies. 

147.  Regulation 7 requires the operator of an installation to send to the 

competent authority a safety report, within a reasonable time and prior to 

the start of construction of the installation. The safety report must include, 

as a minimum, information on the management system and on the 

organisation of the establishment with a view to major accident prevention; 

a presentation of the environment of the establishment, including a 
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description of the site, identification of installations and other activities of 

the establishment which could present a major accident hazard and a 

description of areas where a major accident could occur; a description of the 

installation, including the main activities which are important from the point 

of view of safety, sources of major accident risks and conditions under 

which a major accident could happen, together with a description of 

proposed preventive measures; an identification and accidental risks 

analysis and prevention methods, including a detailed description of the 

possible major accident scenarios and their probability or the conditions 

under which they occur including a summary of the events which may play 

a role in triggering each of these scenarios, the causes being internal or 

external to the installation and an assessment of the extent and severity of 

the consequences of identified major accidents; measures of protection and 

intervention to limit the consequences of an accident, including a 

description of the equipment installed in the plant to limit the consequences 

of major accidents, the organisation of alert and intervention; and a 

description of mobilisable resources, internal or external. The report must be 

reviewed and revised at five-yearly intervals at least. 

148.  Regulation 9 requires operators to prepare an emergency plan. 

Regulation 10 imposes a similar obligation on local authorities. The 

emergency plans must provide, inter alia, details of persons responsible for 

emergency procedures, the foreseeable conditions which could be 

significant in bringing about a major accident and how these conditions 

should be controlled and arrangements for limiting risks and providing 

warnings. 

149.  Regulation 14 addresses the provision of information to the public. 

It provides: 

“(1)  The operator of an establishment shall– 

(a)  ensure that persons who are likely to be in an area referred to in paragraph (2) 

are supplied, without their having to request it, with information on safety measures at 

the establishment and on the requisite behaviour in the event of a major accident at the 

establishment; 

(b)  make that information available to the public.” 

150.  The area to which 14(1) refers is: 

“an area notified to the operator by the competent authority as being an area in 

which, in the opinion of the competent authority, persons are liable to be affected by a 

major accident occurring at the establishment.” 

151.  The minimum content of such information includes confirmation 

that the establishment is subject to the Regulations; an explanation in simple 

terms of the activities undertaken at the establishment; general information 

relating to the nature of the major accident hazards, including their potential 

effects on the population and the environment; adequate information on how 
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the population concerned will be warned and kept informed in the event of a 

major accident; adequate information on the actions the population 

concerned should take, and on the behaviour they should adopt, in the event 

of a major accident; and details of where further relevant information can be 

obtained. The emergency plans must be reviewed and modified as required. 

152.  Regulation 18 requires the competent authority to prohibit the 

operation of any installation where the measures taken by the operator for 

the prevention and mitigation of major accidents are seriously deficient. It 

allows the competent authority to prohibit the operation of any installation 

where the operator has failed to submit the safety report within the time 

stipulated. 

D.  Milford Haven Port Authority 

153.  Milford Haven is the fourth largest port in the United Kingdom. 

Milford Haven Port Authority (“MHPA”) is a trust board which was 

established as an independent statutory body by the Milford Haven 

Conservancy Act 1958. Its powers have since been extended by the Milford 

Haven Conservancy Act 1975, the Milford Haven Conservancy Act 1983, 

the Milford Haven Port Authority Act 1986 and the Milford Haven Port 

Authority Act 2002 (“the 2002 Act”). 

154.  MHPA has the power to make byelaws to regulate the use of the 

haven, including the movement of vessels within it and the time, manner 

and condition in which vessels may enter or leave the haven. MHPA issued 

byelaws in 1984 and 1987 which apply to the sites on which the LNG 

terminals are located. Pursuant to the byelaws, the Harbourmaster of MHPA 

may give directions relating to activities covered by MHPA’s statutory 

duties. The Harbourmaster can therefore regulate the movement, speed and 

mooring of vessels as well as the loading and unloading of goods. He may 

take such reasonable steps as he thinks fit where masters of vessels fail to 

comply with his directions. Further, the byelaws include provisions 

controlling how vessels are to be navigated and manoeuvred within the 

haven. 

155.  Section 15 of the 2002 Act empowers MHPA to give directions for 

the purpose of promoting or securing conditions conducive to the ease, 

convenience or safety of navigation in the haven and its approaches. It may 

give general directions, applicable to all or to a specific class of vessels or, 

under section 17 of the 2002 Act, special directions to a particular vessel. 

As from 1 January 2006, MHPA has introduced general directions under the 

2002 Act which largely reflect the byelaws. 

156.  Vessels seeking to enter the haven must confirm that they are in 

possession of relevant certification before entry is allowed. In the case of 

vessels transporting LNG, this includes a certificate of fitness for the 

carriage of liquefied gases in bulk. Vessels carrying dangerous substances 
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are prohibited from entering the haven if visibility falls below a specified 

level. Further, before such dangerous substances may be handled within a 

harbour area, the harbour authority must prepare an effective emergency 

plan and consult with emergency services and any other appropriate body. 

157.  The Port Marine Safety Code introduces a national standard for 

every aspect of port marine safety. MHPA took the necessary steps to 

comply with the Code by 2001. The Code is based upon the principle that 

the duties in relation to marine operations in ports are discharged in 

accordance with the safety management system. The safety management 

system is informed by, and based upon, a formal risk assessment. The aim is 

to establish a system covering all marine operations to ensure that the risks 

of such operations are both tolerable and as low as reasonably practicable, 

and to identify the means of reducing such risk. Safety management plans 

include preparations for emergencies, and emergency plans need to be 

published. 

158.  The Code is supplemented by a Guide to Good Practice on Port 

Management Operations dealing with risk assessment and safety 

management. The risk assessment typically involves data gathering, 

familiarisation, hazard identification, risk analysis and assessment of 

existing measures and risk control. Risk is to be assessed in four ways, 

namely consequences to life, the environment, port authority operations and 

users. 

159.  The Dangerous Substances in Harbour Areas Regulations 1987 

cover liquid dangerous substances in bulk. Before such substances can be 

handled within a harbour area, the harbour authority must prepare an 

effective emergency plan and consult with the emergency services and any 

other body it considers appropriate. MHPA has prepared an emergency plan 

and consulted as required. The process of assessment is continuous and 

changes in the level of risk are identified and addressed. 

E.  Industry reports 

160.  SIGTTO (The Society of International Gas Tanker and Terminal 

Operators Limited) is a non-profit-making company, formed to promote 

high operating standards and best practices in gas tankers and terminals 

throughout the world. It provides technical advice and support to its 

members and represents their collective interests in technical and 

operational matters. It has published several guidance papers on matters 

related to LNG. 

1.  SIGTTO Information Paper No. 14 Site Selection and Design for 

LNG Ports and Jetties (1997) 

161.  The paper emphasises in its introduction that the level of marine 

risk is determined by the position chosen for the LNG terminal. As to jetty 
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location, section 6 of the paper advises that they be placed “in sheltered 

locations remote from other port users”. Section 7 highlights the need for 

ignition controls extending around and beyond the immediate terminal area. 

2.  SITTCO LNG Operations in Port Areas: Essential best practices for 

the Industry (2003, Witherbys Publishing) 

162.  Section 1.1 of the paper notes: 

“... the hazards arising from [LNG], should it escape to atmosphere are: the eventual 

prospect of a gas cloud, many times the volume associated LNG with an 

accompanying risk of fire or explosion ... 

... 

Release of LNG into the atmosphere of any area having within it low energy 

ignition agents carries with it a risk of fire or explosion. Such conditions will prevail 

in any port area where ignition agents are not effectively prohibited, as they are in 

installations specifically constructed for the handling of hydrocarbons.” 

163.  Section 1.3 highlights the risks occasioned upon collision between 

vessels: 

“... it is clear, their inherently robust constructions notwithstanding, that LNG 

tankers are vulnerable to penetration by collisions with heavy displacement ships at all 

but the most moderate of speeds. Such incidents ought to be treated as credible within 

any port where heavy displacement ships share an operating environment with LNG 

tankers.” 

164.  Section 1.4 of the publication observes: 

“Since there has never been a catastrophic failure of an LNG tanker’s hull and 

containment system there are no incident data upon which to construct scenarios 

following the release of large quantities of LNG into the atmosphere. However the 

behaviour of released LNG has been carefully studied in the light of certain important 

experiments involving controlled releases ... 

After a release of liquefied gas a cloud will develop and travel horizontally from the 

spill point under the influence of prevailing winds. The cloud will contain the gaseous 

components of the LNG ... and air. Mixing with air the cloud will develop flammable 

properties [through] much of its volume ... 

As it travels away from the spill point the cloud will warm, becoming progressively 

less dense. As it warms to ambient temperature it will become buoyant in air and 

disperse vertically. Pure methane is lighter than air ... but it is the temperature of the 

entire cloud, not just its gaseous component, [that] determines its behaviour. Other 

components too must warm to higher temperatures before vertical dispersal ensues. 

Meanwhile the cloud will continue to disperse in a generally horizontal direction, 

developing a shape similar to an elongated plume. 

In practice the geometry and behaviour of a gas cloud will be determined by the 

specific circumstances of the release. The single biggest determinant will always be 

the volume of LNG released. Thereafter the shape and behaviour of the cloud will be 

determined by the rate at which liquid gas is released to the atmosphere. Dispersal in 
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specific incidences will also be greatly influenced by wind conditions, atmospheric 

stability, ambient temperature and relative humidity. The topography and surface 

roughness of the terrain over which a cloud moves will greatly influence dispersal 

characteristics ... 

When the gas cloud is no longer fed by fresh volumes of gas it will disperse in the 

atmosphere until its entire volume is diluted below the lower explosive limit for 

methane. Its flammable properties will then be extinguished and no further risk will 

remain.” 

165.  On assessing the cloud behaviour in a specific situation, section 1.4 

provides the following guidance: 

“... First there must be established a realistic estimate of the maximum credible 

release, or spill. Second, the released gas cloud is modelled using realistic values for 

air temperature, wind forces and atmospheric stability at the location in question. 

From such analysis it is possible to predict with credible accuracy the likely scenario 

following a worst probable gas release into the atmosphere.” 

166.  Section 1.5 observes: 

“There has never been an incident involving the penetration or catastrophic failure 

of an LNG tanker’s containment system – indeed, the safety record for this class of 

ship is exemplary. Nevertheless, this safety record notwithstanding, the risk profile of 

LNG tankers presents a very serious residual hazard in port areas if the vital structure 

of the tanker is penetrated.” 

167.  Section 2 concludes: 

“Risk exposures entailed in an LNG port project should therefore be analysed by a 

Quantitative Risk Assessment (QRA) study. Such a study must involve the operations 

at the terminal and the transit of tankers through the port. 

Risk assessments do not of themselves improve safety, but they should be regarded 

as decision tools in order to satisfy company safety policy and the Authorities that risk 

is acceptable.” 

168.  The section specifies that QRA results should yield, as a minimum, 

a high confidence in there being a low risk of the tanker failing to maintain 

track during the transit; a high confidence of the tanker not encountering 

other vessels in situations that present risks of collision; no credible scenario 

leading to a high energy grounding that holds the prospect of the inner hull 

being penetrated; and no credible scenario that might lead to the tanker 

encountering a heavy displacement vessel in situations where the resulting 

collision impact could be sufficient to penetrate the transiting tanker’s inner 

hull. 

169.  Section 4 clarifies that: 

“The most important single determinant of risk attached to LNG operations in port 

areas is the selection of the site for the marine terminal – the location of the tanker 

berth(s).” 

170.  It provides that whatever the prevailing circumstances, no terminal 

should be sited in a position where it may be approached by heavy 
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displacement ships which have an inherent capability to penetrate the hull of 

an LNG tanker. It adds that all port traffic must be excluded from the 

environs of an LNG marine terminal, having regard to the assessment made 

of the maximum credible spill and likely dispersal of the gas. 

F.  Public access to environmental information 

171.  Aside from the provisions in the EIA Directive and the COMAH 

Regulations obliging States to ensure that certain information be made 

available to the public (see paragraphs 133 and 149-151 above), a public 

right of access to environmental information is established by the 

Environmental Information Regulations 2004. Regulation 5 sets out a duty 

to make available environmental information on request: 

“(1)  Subject to ... [the provisions of the EIA Regulations], a public authority that 

holds environmental information shall make it available on request. 

(2)  Information shall be made available under paragraph (1) as soon as possible and 

no later than 20 working days after the date of receipt of the request. 

...” 

172.  Regulation 5(4) stipulates that where the information made 

available is compiled by or on behalf of the public authority, it must be up 

to date, accurate and comparable, so far as the public authority reasonably 

believes. Regulation 9 obliges the public authority to provide advice and 

assistance to applicants, so far as it would be reasonable to expect the 

authority to do so. Regulation 11 allows an applicant to make 

representations to a public authority in relation to his request for 

environmental information if it appears to him that the authority has failed 

to comply with a requirement of these Regulations in relation to the request. 

173.  Regulation 12(1) provides that a public authority may refuse to 

disclose environmental information requested if: 

“(a)  an exception to disclosure applies under paragraphs (4) or (5); and 

(b)  in all circumstances of the case, the public interest in maintaining the exception 

outweighs the public interest in disclosing the information.” 

174.  However, Regulation 12(2) stipulates that a public authority shall 

apply a presumption in favour of disclosure. 

175.  Regulation 12(4) provides that a public authority may refuse to 

disclose information to the extent that, inter alia: 

“(b)  the request for information is manifestly unreasonable; 

(c)  the request for information is formulated in too general a manner and the public 

authority has complied with regulation 9; 
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... 

(e)  the request involves the disclosure of internal communications.” 

176.  Regulation 12(5) provides that a public authority may refuse to 

disclose information to the extent that its disclosure would adversely affect, 

inter alia: 

“(a)  international relations, defence, national security or public safety; 

... 

(e)  the confidentiality of commercial or industrial information where such 

confidentiality is provided by law to protect a legitimate economic interest; 

(f)  the interests of the person who provided the information where that person– 

(i)  was not under, and could not have been put under, any legal obligation to supply 

it to that or any other public authority; 

(ii)  did not supply it in circumstances such that that or any other public authority is 

entitled apart from the Regulations to disclose it; and 

(iii)  has not consented to its disclosure; or 

(g)  the protection of the environment to which the information relates.” 

177.  Regulation 2 defines “environmental information” as having: 

“... the same meaning as in Article 2(1) of the [EIA] Directive, namely any 

information in written, visual, aural, electronic or any other material form on– 

(a)  the state of the elements of the environment, such as air and atmosphere, water, 

soil, land, landscape and natural sites including wetlands, coastal and marine areas, 

biological diversity and its components, including genetically modified organisms, 

and the interaction among these elements; 

(b)  factors, such as substances, energy, noise, radiation or waste, including 

radioactive waste, emissions, discharges and other releases into the environment, 

affecting or likely to affect the elements of the environment referred to in (a); 

(c)  measures (including administrative measures), such as policies, legislation, 

plans, programmes, environmental agreements, and activities affecting or likely to 

affect the elements and factors referred to in (a) and (b) as well as measures or 

activities designed to protect those elements; 

(d)  reports on the implementation of environmental legislation; 

(e)  cost-benefit and other economic analyses and assumptions used within the 

framework of the measures and activities referred to in (c); and 

(f)  the state of human health and safety, including the contamination of the food 

chain, where relevant, conditions of human life, cultural sites and built structures 
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inasmuch as they are or may be affected by the state of the elements of the 

environment referred to in (a) or, through those elements, by any of the matters 

referred to in (b) and (c).” 

178.  Section 50 of the Freedom of Information Act 2000 (“FOI Act”) 

allows any person to apply to the Information Commission for a decision as 

to whether a request for information made to a public authority has been 

dealt with in accordance with the FOI Act or the Environmental Information 

Regulations. The Information Commissioner has powers of enforcement if a 

public authority does not comply with the terms of decision notice. It is 

possible to appeal the decisions of the Information Commissioner to the 

First-Tier Tribunal and a further appeal to the Upper Tribunal is available 

on points of law. 

G.  Time limits for bringing judicial review proceedings 

179.  Section 31 of the Supreme Court Act 1981 provides that the High 

Court may refuse an application for judicial review where there has been 

undue delay. The relevant subsections provide as follows: 

“(6)  Where the High Court considers that there has been undue delay in making an 

application for judicial review, the court may refuse to grant– 

(a)  leave for the making of the application; or 

(b)  any relief sought on the application, 

if it considers that the granting of the relief sought would be likely to cause 

substantial hardship to, or substantially prejudice the rights of, any person or would be 

detrimental to good administration. 

(7)  Subsection (6) is without prejudice to any enactment or rule of court which has 

the effect of limiting the time within which an application for judicial review may be 

made.” 

180.  Rule 54.5 of the Civil Procedure Rules sets out specific time limits 

for filing a claim form in judicial review proceedings: 

“(1)  The claim form must be filed– 

(a)  promptly; and 

(b)  in any event not later than 3 months after the grounds to make the claim first 

arose. 

(2)  The time limit in this rule may not be extended by agreement between the 

parties. 

(3)  This rule does not apply when any other enactment specifies a shorter time limit 

for making the claim for judicial review.” 
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H.  Re-opening of final appeals under Part 52.17 of the Civil 

Procedure Rules 

181.  CPR Part 52.17 permits the re-opening of final appeals in the Court 

of Appeal in exceptional circumstances. It provides as follows: 

“(1)  The Court of Appeal or the High Court will not reopen a final determination of 

any appeal unless– 

(a)  it is necessary to do so in order to avoid real injustice; 

(b)  the circumstances are exceptional and make it appropriate to reopen the appeal; 

and 

(c)  there is no alternative effective remedy. 

(2) ... ‘appeal’ includes an application for permission to appeal.” 

182.  There is no further appeal from the decision of the judge on the 

application for permission. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLES 2 AND 8 OF THE 

CONVENTION 

A.  Scope of the case 

183.  The applicants complained under Articles 2 and 8 of the 

Convention that the United Kingdom authorities had failed in their duties 

relating to the regulation of hazardous industrial activities because of their 

failure properly to assess the marine risks of the proposed LNG operations. 

They further complained about the lack of information disclosed regarding 

the risks associated with the LNG terminals in Milford Haven. 

184.  Being master of the characterisation to be given in law to the facts 

of the case (see Guerra and Others v. Italy, judgment of 19 February 1998, 

Reports of Judgments and Decisions 1998-I, p. 223, § 44; and Tătar and 

Tătar v. Romania (dec.), no. 67021/01, § 47, 5 July 2007), the Court 

considers that in the light of its case-law (see López Ostra v. Spain, 

9 December 1994, § 51, Series A no. 303-C; Hatton and Others v. the 

United Kingdom [GC], no. 36022/97, § 96, ECHR 2003-VIII; Guerra and 

Others, cited above, § 57; Giacomelli v. Italy, cited above, § 77) the 
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applicants’ complaints are most appropriately examined from the standpoint 

of Article 8 alone, which provides: 

“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

B.  Applicability of Article 8 

1.  The parties’ submissions 

(a)  The Government 

185.  The Government disputed that Article 8 was applicable in the 

circumstances of the case. It was clear from the Court’s case-law that 

Article 8 only applied to cases where severe environmental pollution was in 

fact occurring (citing López Ostra, cited above, § 51) or where it had been 

determined that individuals were likely to be exposed to the dangerous 

effects of an activity in such a way as to establish a sufficiently close link 

with private and family life (Taşkın and Others v. Turkey, no. 46117/99, 

§ 113, ECHR 2004-X). In the applicants’ case, no severe environmental 

pollution had actually occurred, nor was there any likelihood of exposure to 

such pollution through the operation of the terminals. Their allegations were 

confined to the potential marine risks posed by the operation of the LNG 

terminals. In such a case, in order to show that Article 8 was applicable, the 

Government contended that the applicants had to be able to assert arguably, 

and in a detailed manner, that for lack of adequate precautions taken by the 

authorities, the degree of probability of the occurrence of damage was such 

that it could be considered to constitute a violation (citing Asselbourg 

v. Luxembourg (dec.), no. 29121/95, 29 June 1999). The applicants were not 

in that situation: the degree of probability of marine risks occurring and 

resulting in adverse consequences for the applicants was inevitably 

extremely small. In the Government’s view, the mere possibility of harm 

was not sufficient for Article 8 to be applicable. 

(b)  The applicants 

186.  The applicants maintained that Article 8 was applicable in their 

case and argued that the Government had failed to put in place a scheme 

that would have allowed proper and transparent regulation of the hazardous 

activities. They emphasised that they were not able to demonstrate the level 
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of risk posed to them by an LNG leak in the haven precisely because the 

relevant authorities had failed to assess the risks properly and had failed to 

inform them of the risks. They distinguished the case of Asselbourg, to 

which the Government referred, on the ground that in that case the 

applicants complained of a continuing nuisance without providing 

convincing evidence of that nuisance. The present case, by contrast, 

concerned a continuing threat, and there was copious evidence that fears as 

to the consequences of an LNG spill were real. In particular, industry 

reports demonstrated that there was a risk arising from LNG operations. In 

the applicants’ view, Article 8 had to be applied in a precautionary way, and 

it would render that Article devoid of any purpose if it only applied after an 

accident which directly affected the applicants’ private and family lives had 

occurred. 

2.  The Court’s assessment 

187.  As the Court noted in Fadeyeva v. Russia, no. 55723/00, § 68, 

ECHR 2005-IV, Article 8 has been relied on in various cases in which 

environmental concerns are raised. However, in order to raise an issue under 

Article 8 the interference about which the applicant complains must directly 

affect his home, family or private life. 

188.  In cases concerning environmental pollution, the pollution must 

attain a certain minimum level if the complaints are to fall within the scope 

of Article 8 (see López Ostra, cited above, § 51; and Fadeyeva, cited above, 

§§ 69-70). The assessment of that minimum is relative and depends on all 

the circumstances of the case, such as the intensity and duration of the 

nuisance and its physical or mental effects. The general context of the 

environment should also be taken into account. There would be no arguable 

claim under Article 8 if the detriment complained of was negligible in 

comparison to the environmental hazards inherent to life in every modern 

city. 

189.  The Court has also found Article 8 to apply where the dangerous 

effects of an activity to which the individuals concerned are likely to be 

exposed have been determined as part of an environmental impact 

assessment procedure in such a way as to establish a sufficiently close link 

with private and family life for the purposes of Article 8 of the Convention 

(see Taşkın and Others, cited above, § 113). In the subsequent case of Tătar 

v. Romania, no. 67021/01, 27 January 2009, the Court found Article 8 to be 

applicable in a case concerning a risk posed by a mineral extraction plant. In 

that case the absence of any internal decision or other official document 

indicating, in a sufficiently clear manner, the degree of risk which the 

hazardous activities posed to human health and the environment was held 

not to be fatal to the claim, given that the applicant had attempted to pursue 

domestic remedies, and that a previous incident involving an accidental 
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spillage had resulted in a higher than usual reading of certain toxic products 

in the vicinity (at §§ 93-97 of the Court’s judgment). 

190.  In the present case, there is no suggestion that the normal operation 

of the LNG terminals poses any risk to the applicants or to the environment. 

In particular, there is no allegation of any continuing pollution caused by the 

transport of LNG in Milford Haven. The risk, according to the applicants, 

arises from the possibility of a collision in the haven, leading to the escape 

of a large quantity of LNG and the potential for an explosion or a fire as a 

result of such an accident. The applicants allege that the possibility of 

collision and the risks and consequences associated with such an event have 

not been properly assessed. 

191.  The Court notes that in order to establish and operate the LNG 

terminals, the operators were required to obtain planning permission and 

hazardous substances consent (see paragraphs 9-11, 129 and 138 above). 

The projects were of such a nature as to require, pursuant to the EIA 

Directive, that environmental impact assessments be prepared (see 

paragraphs 130-131 above). The installations were classified as “top tier” 

for the purposes of the COMAH Regulations, entailing more onerous 

conditions on the operators (see paragraph 46 above). The SIGTTO 

guidance to which the applicants referred makes recommendations 

regarding the manner of selection of a site for an LNG terminal in order to 

minimise marine risks. It also makes reference to the risk of fire and 

explosion in the event of an escape of LNG into the atmosphere (see 

paragraphs 161-170 above). A report by the HSE, following an initial 

examination of the consequences of a major release from a delivery ship 

moored at the jetty, concluded that released LNG plumes would be capable 

of engulfing Milford Haven (see paragraph 33 above), the town where both 

applicants reside. 

192.  In the circumstances, the Court is satisfied that the potential risks 

posed by the LNG terminals were such as to establish a sufficiently close 

link with the applicants’ private lives and homes for the purposes of 

Article 8. Article 8 is accordingly applicable. 
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C.  The complaint under Article 8 of the Convention regarding the 

safety of the LNG terminals 

1.  Admissibility 

(a)  The parties’ submissions 

(i)  The Government 

193.  The Government argued that the applicants had failed to bring a 

relevant challenge in the domestic courts by way of judicial review within 

the procedural time-limits. The courts had refused to grant permission to 

seek judicial review on well-established principles reflecting the importance 

of legal certainty having regard to the delay in bringing the challenge and 

the consequent prejudice and detriment to good administration that would 

have been caused by allowing their challenge to proceed so long after the 

grant of the permissions. The applicants’ allegations regarding public safety 

were not such as to override the public interest considerations, particularly 

having regard to the assessments carried out by the HSE and MHPA. Thus 

the refusal by the courts to allow the applicants to proceed out of time was 

for a legitimate public interest purpose and was proportionate. 

194.  In any event it was not appropriate to allow a late challenge to 

planning permission where the HSE and MHPA retained powers to prevent 

LNG activities taking place if any fundamental issue of public safety arose, 

and where the relevant authorities had the power to revoke consents. In this 

respect the Government emphasised that the applicants had failed to apply 

to the relevant authorities to take action in respect of the continued 

operation and regulation of the LNG terminals, notwithstanding the powers 

of those authorities to control the LNG operations and the supervisory 

jurisdiction by way of judicial review of the domestic courts over the 

exercise of those powers (see paragraphs 134-137 and 140-142 above). 

They highlighted the possibility of making representations to MHPA, as the 

port authority responsible for regulating activities at the port of Milford 

Haven, to perform further risk assessments; to the possibility of applying to 

have the planning permissions and hazardous substances consents revoked 

based on alleged interferences with their Convention rights which they 

claim were not considered at the time the permissions were granted; and to 

the possibility of monitoring the actions of the HSE and the MCA and 

challenging them in the event of any failure to act in compliance with 

applicable regulations. 
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(ii)  The applicants 

195.  The applicants accepted that powers existed to allow the authorities 

to revoke or vary consents or to curtail uses of property. However, the 

applicants could do no more than ask the authorities to revoke or vary the 

consents, a request which, according to the applicants, the authorities would 

be certain to reject. It was clear that these powers were rarely exercised in 

practice, first, because they generally required the decision-maker to 

acknowledge that a previous decision was wrongly made; and second, 

because compensation would have to be paid, and in the present case the 

level of compensation would be impossibly large. 

196.  The applicants considered the suggestion that they could judicially 

review a failure by the authorities to revoke or vary the various consents to 

be wholly unrealistic. In their view, the domestic courts had made their 

reluctance to assist in this case apparent, and the applicants referred in 

particular to the disclosure proceedings (see paragraphs 123-124 above) 

where the Court of Appeal had refused permission to proceed on the basis 

that the disclosure application was intended to assist proving a case which 

had already been rejected in the original judicial review proceedings. 

197.  The applicants accepted that, in seeking to challenge such a project, 

it was sensible to challenge the actual grant of consent allowing the project 

to go ahead. However, they contended that this did not absolve the State 

from continuing to take steps to secure compliance with the rights in 

question, particularly if all necessary steps were not taken at the site 

selection stage. 

(b)  The Court’s assessment 

198.  It is primordial that the machinery of protection established by the 

Convention is subsidiary to the national systems safeguarding human rights. 

This must not usurp the role of Contracting States whose responsibility it is 

to ensure that the fundamental rights and freedoms enshrined therein are 

respected and protected on a domestic level. The rule of exhaustion of 

domestic remedies is therefore an indispensable part of the functioning of 

this system of protection and those who wish to invoke the supervisory 

jurisdiction of the Court as concerns complaints against a State are thus 

obliged to use first the remedies provided by the national legal system (see, 

amongst many authorities, Akdivar and Others v. Turkey, 16 September 

1996, § 65, Reports 1996-IV; and Demopoulos and Others v. Turkey (dec.) 

[GC], nos. 46113/99, 3843/02, 13751/02, 13466/03, 10200/04, 14163/04, 

19993/04, 21819/04, § 69, 1 March 2010). 

199.  Article 35 § 1 requires that the complaints intended to be made 

subsequently at Strasbourg should have been made to the appropriate 

domestic body, at least in substance and in compliance with the formal 

requirements and time-limits laid down in domestic law and, further, that 

any procedural means that might prevent a breach of the Convention should 
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have been used (see Akdivar and Others, cited above, § 66; and Cardot 

v. France, 19 March 1991, § 34, Series A no. 200). It is incumbent on the 

Government claiming non-exhaustion to satisfy the Court that the remedy 

was an effective one available in theory and in practice at the relevant time, 

that is to say, that it was accessible, was one which was capable of 

providing redress in respect of the applicant’s complaints and offered 

reasonable prospects of success (see Akdivar and Others, cited above, § 68; 

Kennedy v. the United Kingdom, no. 26839/05, § 109, ECHR 2010-...). 

However, once this has been demonstrated it falls to the applicant to 

establish that the remedy was in fact exhausted or was for some reason 

inadequate and ineffective in the particular circumstances of the case or that 

there existed special circumstances absolving him or her from the 

requirement. 

200.  The Court agrees with the domestic courts that despite the way that 

their substantive judicial review claim was formulated, the applicants were 

in essence seeking to challenge the grants of planning permission in respect 

of the projects, and not the hazardous substances consents (see paragraph 81 

above). It observes that the High Court found that the applicants had known 

of the relevant decisions they wished to challenge in August to October 

2004 (see paragraph 81 above). The Court notes that, as the applicants’ 

challenges to the grants of planning permission and hazardous substances 

consent were deemed to have been lodged with undue delay, they therefore 

failed to comply with the relevant procedural requirements set out in the 

Supreme Court Act 1981 and the CPR (see paragraphs 82 and 179-180 

above). 

201.  The Court further acknowledges the existence of powers to revoke, 

discontinue or vary the consents granted in respect of the LNG terminals 

and the availability of judicial review to challenge any perceived failure to 

comply with regulatory duties (see paragraphs 134-137 and 140-142 above). 

It seems, from the parties’ observations and the judgments of the High 

Court and Court of Appeal, that rather than seeking to challenge the 

planning permissions in proceedings brought out of time, it would have 

been more appropriate for the applicants to seek to make use of the powers 

contained in the Planning Act and the Hazardous Substances Act to request 

revocation of the consents, or their variation to require that a marine risk 

assessment be carried out, failing which, to lodge judicial review 

proceedings of the authorities’ decisions to refuse those requests. The 

applicants elected instead to challenge the original consent and have 

therefore failed to pursue remedies allowing consents to be revoked or 

modified 

202.  However, the Court notes that in reviewing the decision of the High 

Court that there was no public interest such as to justify an extension of the 

time-period for bringing a claim for judicial review in respect of the 

planning permissions and hazardous substances consents, the Court of 
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Appeal considered the applicants’ complaints regarding the alleged absence 

of an appropriate risk assessment. It observed that both the HSE and the 

MHPA had expressed their satisfaction as to the safety of the proposals and 

had advised the relevant decision-makers (see paragraph 89 above). In the 

circumstances, it disagreed that the risk assessment had been inadequate 

(see paragraph 93 above). In the subsequent proceedings brought by the 

applicants to seek disclosure of documents, both the High Court and the 

Court of Appeal referred to the undesirability of allowing the applicants to 

use the proceedings as an attempt to have re-examined a complaint already 

examined in detail by the courts (see paragraphs 123-124 above). 

203.  It is therefore clear that notwithstanding the applicants’ decision to 

bring out-of-time judicial review proceedings against the initial grants of 

planning permission and hazardous substances consents instead of seeking 

to have those consents revoked or modified, the domestic courts addressed 

their arguments as to the inadequacy of the risk assessments and expressed 

themselves to be satisfied with the assessments which had been conducted. 

That being the case, the courts have examined the applicants’ complaints on 

the merits and any subsequent challenge would not, in the Court’s view, 

offer reasonable prospects of success. In the circumstances the Court is 

satisfied that the applicants have exhausted available and effective domestic 

remedies.  The Government’s objection as to non-exhaustion is accordingly 

rejected. 

204.  The Court considers that this complaint is not manifestly 

ill-founded within the meaning of Article 35 § 3 of the Convention. It 

further notes that it is not inadmissible on any other grounds. It must 

therefore be declared admissible. 

2.  Merits 

(a)  The parties’ submissions 

(i)  The applicants 

205.  The applicants emphasised at the outset that they made no 

complaint about the assessment of the risks posed by the shoreside 

operations in respect of the LNG terminals. They accepted that the HSE, an 

independent statutory authority with a duty to provide safety advice, based 

on a QRA approach, had been fully involved in the assessment of the 

shoreside risks. The applicants’ complaint concerned the assessment of the 

marine risks, in particular, the danger of a major release of LNG from a 

delivery ship. They argued that it was not obvious which body was 

responsible for assessing such risks in the context of advising the planning 

and hazardous substances authorities. Unlike the HSE, MHPA had 

commercial interests in the operation of the haven, and it was not clear if it 
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was even a statutory consultee in relation to the applications for planning 

permission and hazardous substances consent. The applicants contrasted the 

risk assessment of the land-based risks by the HSE and the EA, under the 

Hazardous Substances Regulations and the COMAH Regulations, with the 

position regarding marine-based risks, where there was no equivalent 

assessment by an independent regulator and the COMAH Regulations did 

not apply. In the applicants’ view, it could not be assumed that because a 

gas leak on the shore had been assessed as “acceptable”, a similar risk at sea 

was also acceptable, referring to the conclusions of their expert, Dr Cox (see 

paragraphs 127-128 above). 

206.  The applicants accepted that some form of risk assessment had 

been conducted in respect of the Dragon site but considered that the 

assessment of marine risks was limited and that the documents released 

indicated that the data were inadequate to reach any firm conclusions. They 

contended that no assessment at all of the marine risks had been undertaken 

in respect of the South Hook site. In respect of both sites the applicants 

insisted that MHPA had not adopted the same rigorous QRA approach as 

the HSE had done (see paragraph 55 above). They emphasised that the 

Government had failed to supply a copy of any QRA or other assessment 

which is said to have been carried out. 

207.  The applicants insisted that quantitative risk assessment, 

understood as an assessment which took the potential consequences from a 

range of scenarios and then attributed frequencies to them, was the “gold 

standard” for assessing risk. The HSE used clearly published guidelines as 

to what level of risk was acceptable in advising planners. However, there 

was no evidence that MHPA had undertaken a QRA to determine whether 

the overall level of risk posed by the LNG terminals was acceptable, and 

references to any QRA carried out should be treated with extreme caution as 

it was clear that MHPA had advised on the safe management of shipping 

within the haven in the context of LNG terminals whose locations was 

already decided (see paragraph 66 above). 

208.  The applicants noted the position of SIGTTO that MHPA had done 

precisely what SIGTTO would expect to be done in undertaking risk 

assessment and planning for LNG shipping. However, they pointed out that 

the Government had not addressed the fact that the SIGTTO guidance 

required QRA of the marine operations and set out a series of minimum 

safety requirements (see paragraphs 165 and 167-169 above). The 

Government did not explain how these requirements were complied with, or 

why they were not complied with. Although the applicants accepted that 

there was no existing regulatory requirement for any particular format of 

risk assessment or berthing arrangements, the Essential Best Practice 

Guidance from SIGTTO (see paragraphs 162-170 above) was a material 

consideration and lack of adherence required an explanation from the 

Government. The applicants further contended that SIGTTO, the HSE, 
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MCA and the relevant Government department appeared never to have had 

sight of MHPA’s risk assessment work, and were therefore in no position to 

assert that it was done correctly or at all. In particular, MHPA had entered 

into confidentiality agreement with developers which prevented it from 

releasing safety information either to the public or the planners. 

209.  As regards the Government’s contention that the technical 

assessment of the operations was within their margin of appreciation and 

more specifically within the competence of MHPA, the applicants agreed 

with the statement in so far as the carrying out of day to day operations was 

concerned. However, they disputed that the margin of appreciation and the 

competence of MHPA were relevant to the failure of the regulatory process 

to assess the underlying risks of the LNG operation as a whole. 

(ii)  The Government 

210.  The Government contended that even if Article 8 gave rise to 

positive obligations on the authorities to consider the marine risks, the 

obligation extended only to conducting appropriate investigations and 

studies so that the effects of the activities that might damage the 

environment and infringe individual rights could be predicted and evaluated 

in advance and a fair balance could accordingly be struck between the 

various interests at stake. 

211.  The Government insisted that the relevant authorities had complied 

with any duties arising under Article 8 in respect of the regulation of 

hazardous industrial activities. They explained that there were many 

processes involved in LNG transportation and storage. A comprehensive 

regulatory regime was in place in the United Kingdom. The fact that there 

was more than one regulator did not reflect confusion but the robustness of 

the regulatory regime. 

212. In the Government’s submission, Article 8 did not impose 

requirements on the authorities to conduct a marine risks assessment in any 

specific or prescribed format. It was primarily a matter for the relevant 

authorities, subject to the wide margin of appreciation applicable in this 

area, to determine what was the appropriate assessment. There was no 

requirement for the assessment to take a particular form or to be in the form 

of a specific type of QRA which the applicants sought. MHPA was entitled 

to make an assessment based on a range of reports, research and data from 

various sources. The Government insisted that there could be no doubt that 

MHPA had made an assessment, having confirmed that they were satisfied 

that the LNG operations could be conducted safely in the haven in light of 

the reports and research it had conducted. In particular, any obligation under 

Article 8 did not mean that the authorities could take a decision only if 

comparable and measurable data were available in respect of each and every 

aspect of the matter to be decided (citing Giacomelli, cited above, § 82; and 

Taşkın and Others, cited above, § 118). 
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213.  The decisions to grant planning permission and hazardous 

substances consent were made by the relevant authorities following a 

comprehensive and detailed process of application, consultation, review and 

assessment. Both developments were the subject of Environmental 

Statements submitted to the relevant local planning authorities in 

compliance with applicable Regulations and the EIA Directive. They were 

detailed and lengthy documents assessing the main effects of the proposed 

development. The applications for planning permission were properly 

advertised and the Environmental Statements were made available for 

public inspection, including by way of public exhibition (see paragraphs 17, 

29-30, 37, 43-44 and 53 above). Relevant bodies acted on the advice of 

statutory consultees, including the HSE and MHPA, as to the acceptable 

risk of the applications. The Government confirmed that MHPA was a 

statutory consultee of the hazardous substances consent process. The 

absence of an HSE risk assessment of a discharge of LNG from a ship did 

not affect the fact that the HSE had carried out a risk assessment of an LNG 

vapour cloud release from the land and from the loading arm on a jetty far 

out in the haven, or from a rupture of the pipeline on the jetties, in which 

scenario the LNG would travel over water before arriving at the land (see 

paragraphs 93, 97 and 101 above). 

214.  According to the Government, MHPA had undertaken and 

facilitated a detailed assessment of the marine risks involved in the LNG 

terminal proposals. They referred to the Code (see paragraphs 157-158 

above), the active participation of MHPA in the process of risk assessment 

undertaken by the developers in spring 2002 and the simulation tests and 

other training exercises. In particular, MHPA’s range of risk assessment 

included the reports and assessments identified in the summary grounds (see 

paragraph 72 above). SIGTTO had also worked with MHPA and confirmed 

to the best of its knowledge that the LNG terminal operators had done 

precisely what they would expect to be done in undertaking risk 

assessments and planning for LNG shipping (see paragraphs 74-75 above). 

It was logical and sensible that movements of shipping within the port 

should be subject to regulation, control and detailed assessment by MHPA. 

That body had considerable experience and knowledge of the port and these 

kinds of operations. 

215.  The Government argued that the authorities were entitled to rely on 

the advice of the consultees without requiring further environmental 

information or the detail of any of the studies. Such assessments were made 

in the context of the HSE’s detailed assessment and acceptance of the risks, 

continuing regulatory duties, MHPA’s duties and the obvious interest of the 

operators in the safe operation of the Milford Haven port. Both operators 

were under an obligation to provide safety reports pursuant to the COMAH 

Regulations, although these reports had not been made public for reasons of 

national security. The HSE reviewed the reports in respect of its regulation 
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of the shoreside risks. In deciding whether it had enough information to 

permit the LNG terminals to proceed, the relevant authorities were entitled 

to weigh all the evidence before them and were entitled to conclude that the 

grant of permissions and consents struck a fair balance and was 

proportionate, bearing in mind the overall assessment of the acceptability of 

the LNG terminals. 

216.  The Government pointed out that the applicants had been able to 

bring a challenge in the domestic courts by way of judicial review of the 

decision to grant the permissions and consents. They had failed to bring 

their challenge in time and were therefore legitimately refused permission to 

proceed with their challenge. In deciding to refuse permission, both the 

High Court and the Court of Appeal had observed in full any procedural and 

substantive rights arising under Article 8, giving careful consideration to the 

knowledge of the applicants of the relevant decisions at the time; whether 

there was any reasonable excuse for the delay; whether allowing the claim 

to proceed would cause prejudice or detriment to good administration; and 

whether the public interest justified permitting the claim to proceed. 

(b)  The Court’s assessment 

(i)  General principles 

217.  The Court reiterates that in a case involving decisions affecting 

environmental issues there are two aspects to the inquiry which it may carry 

out. First, the Court may assess the substantive merits of the national 

authorities’ decision to ensure that it is compatible with Article 8. Second, it 

may scrutinise the decision-making process to ensure that due weight has 

been accorded to the interests of the individual (see, mutatis mutandis, 

Hatton and Others, cited above, § 99; Giacomelli, cited above, § 79; and 

Taşkın and Others, cited above, § 115). 

218.  It is for the national authorities to make the initial assessment of the 

“necessity” for an interference. They are in principle better placed than an 

international court to assess the requirements relating to the transport and 

processing of LNG in a particular local context and to determine the most 

appropriate environmental policies and individual measures while taking 

into account the needs of the local community. The Court has therefore 

repeatedly stated that in cases raising environmental issues the State must be 

allowed a wide margin of appreciation (see Hatton and Others, cited above, 

§ 100; Giacomelli, cited above, § 80; Taşkın and Others, cited above, 

§ 116). 

219.  As the Court has previously indicated, although Article 8 contains 

no explicit procedural requirements, the decision-making process leading to 

measures of interference must be fair and must afford due respect to the 

interests safeguarded to the individual by Article 8 (see Giacomelli, cited 

above, § 82; and Taşkın and Others, cited above, § 118). It is therefore 
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necessary to consider all the procedural aspects, including the type of policy 

or decision involved, the extent to which the views of individuals were 

taken into account throughout the decision-making process and the 

procedural safeguards available (see Hatton and Others, cited above, § 104; 

Giacomelli, cited above, § 82; and Taşkın and Others, cited above, § 118). 

However, this does not mean that the authorities can take decisions only if 

comprehensive and measurable data are available in relation to each and 

every aspect of the matter to be decided (see Giacomelli, cited above, § 82; 

and Taşkın and Others, cited above, § 118). 

220.  A governmental decision-making process concerning complex 

issues of environmental and economic policy must in the first place involve 

appropriate investigations and studies so that the effects of activities that 

might damage the environment and infringe individuals’ rights may be 

predicted and evaluated in advance and a fair balance may accordingly be 

struck between the various conflicting interests at stake (see Hatton and 

Others, cited above, § 128; Giacomelli, cited above, § 83; Taşkın and 

Others, cited above, § 119; Dubetska and Others v. Ukraine, no. 30499/03, 

§ 143, 10 February 2011; and Grimkovskaya v. Ukraine, no. 38182/03, § 67, 

21 July 2011). 

221.  Finally, the individuals concerned must also be able to appeal to the 

courts against any decision, act or omission where they consider that their 

interests or their comments have not been given sufficient weight in the 

decision-making process (see, mutatis mutandis, Hatton and Others, cited 

above, § 128; Taşkın and Others, cited above, §§ 118-119; and Giacomelli, 

cited above, § 83). 

(ii)  Application of the general principles to the facts of the case 

222.  The Court notes that the applicants’ complaint concerns the alleged 

inadequacy of the authorities’ assessment of the marine risks associated 

with the operation of the LNG terminals at Milford Haven. Bearing in mind 

the wide margin of appreciation accorded to the State in this area, the 

Court’s starting point in assessing whether a fair balance has been struck 

between the public interest and the applicants’ interests in the case is the 

legislative and regulatory framework which governed the hazardous 

activities at issue in the present case 

223.  In the first place, legislation was in place requiring the developers 

to obtain planning permission before proceeding with the development of 

the LNG terminals (see paragraphs 9 and 129 above). The legislation 

obliges the planning authorities to take into account relevant environmental 

information and to this end, the developers were required to prepare and 

submit an environmental impact assessment of the project, identifying, inter 

alia, matters of concern in respect of public safety and the environment (see 

paragraphs 130-132 above). A process of assessment by relevant bodies and 

examination of the application by the planning authorities followed. A 
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separate application was required in respect of hazardous substances 

consent (see paragraphs 10-11 and 138-139 above), with a similarly detailed 

examination by the relevant authority and an assessment by statutory 

consultees, which included the HSE and MHPA. The COMAH Regulations 

imposed further stringent requirements on the operators of the Dragon and 

South Hook sites to take all measures necessary to prevent major accidents 

and to limit their consequences (see paragraphs 144-148 and 152 above). 

MHPA itself has powers to regulate the use of the port and to issue 

instructions and directions to users to ensure safety within the haven (see 

paragraphs 154-155 above). It has voluntarily complied with the Code, 

which provides further guidance to improve safety with port areas (see 

paragraphs 157-158 above). Vessels entering the haven are subject to a 

regime of certification to ensure that they are capable of carrying dangerous 

liquids (see paragraph 156 above). Industry reports prepared by SIGTTO 

provide additional guidelines on selecting sites for LNG terminals and 

promoting best practice in the field (see paragraphs 161-170 above). The 

Court is accordingly satisfied that an extensive legislative and regulatory 

framework is in place in the United Kingdom, and more specifically at 

Milford Haven port, to promote safety and to limit the risks posed by the 

transfer and processing of LNG in the area. 

224.  The domestic authorities’ evaluation of the assessments carried out 

by the developers, in cooperation with relevant authorities, is also of some 

importance. As the Court noted above, in refusing leave to the applicants to 

seek judicial review of the grants of planning permission and hazardous 

substances consent in respect of the Dragon and South Hook sites, the Court 

of Appeal examined the applicants’ complaint regarding the alleged 

deficiencies in the marine risks assessment. The court made it clear that if 

there was evidence that public safety had been overlooked by the 

decision-makers then that might justify granting permission to seek judicial 

review, notwithstanding the delay (see paragraph 88 above). However, it 

emphasised that MHPA was a statutory body with responsibility to ensure 

safety within its waters and that it had expressed itself to be satisfied as to 

the safety of the proposed LNG terminals. It considered that the local 

authorities were entitled to rely on the specialist advice received (see 

paragraph 89 above). 

225.  The judge went on to address the specific allegation made by the 

applicants, namely the absence of an adequate assessment of the marine 

risks (see paragraph 93 above). He considered that the risk of collision had 

undoubtedly been dealt with by MHPA, as counsel for the applicants had 

conceded in the course of the hearing. In respect of the more specific 

allegation that there had been no assessment of the consequences of a 

release of LNG for the local population, the judge did not accept that the 

evidence before the court supported the argument that there had been a 

failure in this regard. He observed that the HSE had assessed both the 
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consequences and likelihood of an escape of LNG for all land-based and 

jetty-based activities. Although he mistakenly believed at that time that this 

included a major release from a delivery ship while tied up at the jetty, he 

later explained that this error did not affect his conclusions that the risk 

assessments had been adequate. He noted that the HSE had carried out an 

assessment of the possibility of an LNG release on the shore, a location not 

obviously more distant from the areas of population then the proposed 

jetties (see paragraph 101 above). The judge also referred to the assessment 

process in which MHPA had participated and to the various reports and 

exercises carried out so that it could fulfil its statutory responsibilities for 

safety, cited in its summary grounds. He noted that MHPA had been 

required to concentrate on the risk of a collision, and that it appeared to 

have done this. Taking into account the studies undertaken by the HSE, 

together with the assessments and exercises conducted by MHPA, the judge 

was satisfied that the relevant matters had been considered by the authorities 

(see paragraph 93 above). 

226.  In the court’s subsequent decision on the re-opening application, 

the judge referred again to the range of studies carried out by MHPA, which 

he observed were largely directed towards an assessment of the marine 

risks. He noted that there was evidence before the court that there had never 

been an incident involving a major release from a ship to the external 

atmosphere. He emphasised that it was principally for MHPA to decide 

what research was necessary for it to be satisfied as to the level of risk to 

public safety from the operation of the LNG terminals, and considered that 

the evidence fell “far short” of demonstrating that MHPA had neglected its 

statutory duties. Finally, he made reference to the power of the authorities to 

revoke the consents if evidence emerged that the risks posed by the 

unloading of LNG at the jetties were greater than they then appeared (see 

paragraph 101 above). 

227.  Turning to the assessments conducted by the relevant authorities, 

the Court observes that both sites were the subject of lengthy Environmental 

Statements, which identified potential risks from the operation of the LNG 

terminals and proposed mitigating measures (see paragraphs 17-25, 30-32 

and 44-48 above). In respect of the Dragon terminal, the Statement referred 

to MHPA’s role in assisting Petroplus in planning the marine aspects of the 

project to ensure the safety of the proposal. It made reference to exercises to 

be conducted and to the need for consultation in respect of an assessment of 

the marine risks and during the design, construction and operational stages 

of the project (see paragraph 21 above). A real-time simulation exercise was 

carried out, and conclusions regarding wind conditions were drawn from it 

(see paragraph 22 above). Consideration was given to the effects of the 

increase in traffic within the haven (see paragraphs 23 and 31 above). 

Mitigation measures identified included continuing consultation and further 

simulation exercises (see paragraph 23 above). In the context of the 
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assessment for the South Hook site, reference was made to a formal marine 

hazard exercise which identified potential mitigation measures which could 

be incorporated into the design of the terminal (see paragraph 47 above). 

Specific hazards with the potential to extend beyond the boundaries of the 

site itself were also identified and safeguards were proposed (see paragraph 

48 above). In its submissions to the planning authorities and through 

correspondence and interviews in the media, MHPA explained that it was 

working with specialists to ensure the safe and effective management of 

large LNG vessels in the haven (see paragraphs 26-27, 40, 49, 55-56, 64-66 

and 68-70 above). In particular the Chief Executive of MHPA identified 

possible measures which could reduce risks and explained that MHPA had 

been working with the developers to ensure that the possibility of a shipping 

incident was extremely low (see paragraphs 55-56 above). He emphasised 

that MHPA had the power to control the passage of LNG vessels through 

the haven by laying down conditions regarding, for example, the time of 

entry, state of the tide, the number of pilots and the number of tugs (see 

paragraph 64 above). He and the Harbourmaster of the haven consistently 

referred to the risk assessment work undertaken by the developers, MHPA 

and other specialists (see paragraphs 55-56, 65-66 and 68-69 above). In its 

summary grounds in the later judicial review proceedings, reference was 

made to a number of different reports and studies which had informed 

MHPA’s view on the safety of the proposals and its strategy for managing 

the LNG vessels in the haven (see paragraphs 71-72 above). 

228.  The Court notes that the applicants have provided a copy of a report 

and a letter from an expert originally instructed in 2008 in the context of a 

complaint made to the European Commission (see paragraphs 125-128 

above). The expert expressed the view that there were a number of gaps in 

the risk assessment carried out, and that the information collated had never 

been pulled together in a clear and convincing analysis (see paragraphs 

127-128 above). However, it is clear that the report was prepared after the 

domestic proceedings had terminated, and the applicants appear to have 

lodged no expert report for consideration by the domestic courts in the 

context of their judicial review claim. If they consider that new expert 

evidence provides support for their claims regarding the assessment of the 

marine risks, then it is open to them, as the Court of Appeal itself pointed 

out (see paragraph 101 above), to apply to have the consents revoked. In 

such proceedings they could rely on any new expert evidence. In any event, 

the evidence merely expressed one view on a situation which was capable of 

multiple differing opinions, and as noted above, the courts were satisfied 

that on the basis of all the evidence before them, the assessments carried out 

were adequate. 

229.  The applicants further relied on the guidance of SIGTTO, which 

they claim was not followed by MHPA. However, the SIGTTO guidance is 

not binding and is only one factor to be taken into account in assessing the 
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sufficiency of the assessments conducted. In any case, SIGTTO itself 

indicated that to the best of its knowledge MHPA had done everything that 

was expected of it in respect of risk assessment and planning for LNG 

shipping (see paragraphs 74-75 above). 

230.  As regards the procedural aspects of the case, the Court notes that 

the applications for planning permission were publicised and that comments 

from members of the public were invited (see paragraphs 17, 29-30, 37, 

43-44 and 53 above). The applicants were able to seek judicial review of the 

impugned decisions, and even though they lodged their applications for 

judicial review late, the courts nonetheless examined their complaints and 

provided detailed factual and legal reasons for not extending the time, with 

reference to the courts’ satisfaction with the assessment by the authorities of 

the safety of the LNG terminals. They had the benefit of three oral hearings 

in the context of their application for leave to seek judicial review (see 

paragraphs 78, 86 and 98 above). 

231.  The Court reiterates that the protection afforded by Article 8 in this 

area does not mean that decisions can only be taken if comprehensive and 

measurable data are available in relation to each and every aspect of the 

matter to be decided. In the present case, there was a coherent and 

comprehensive legislative and regulatory framework governing the 

activities in question. It is clear that extensive reports and studies were 

carried out in respect of the proposed LNG terminals, by both HSE and 

MHPA, in cooperation with the developers. The planning and hazardous 

substances authorities as well as the domestic courts were satisfied with the 

advice provided by the relevant authorities. In the circumstances, it does not 

appear to the Court that there has been any manifest error of appreciation by 

the national authorities in striking a fair balance between the competing 

interests in the case (see Fadeyeva v. Russia, cited above, § 105). 

232.  The Court therefore considers that the respondent State has fulfilled 

its obligation to secure the applicants’ right to respect for their private lives 

and homes. There has accordingly been no violation of Article 8 of the 

Convention. 

D.  The complaint regarding disclosure of information 

233.  The applicants also complained about the lack of information 

disclosed regarding the risks associated with the LNG terminals in Milford 

Haven. 
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1.  Admissibility 

(a)  The parties’ submissions 

234.  The Government contended that it was open to the applicants to 

pursue their complaints regarding access to information with the relevant 

domestic authorities. There was a specific domestic procedure covering 

access to environmental information, which provided the applicants with a 

right to seek information from MHPA or from any other relevant authority 

under the Environmental Information Regulations. Indeed, they had already 

successfully invoked their rights against MHPA and obtained copies of two 

reports (see paragraphs 107-120 above). It was not clear what additional 

information the applicants still sought, if any. However, if they did require 

further information then the Environmental Information Regulations and the 

FOI Act (see paragraphs 171-178 above) provided for a route of appeal via 

the Information Commissioner and the Information Tribunal, with a 

possible appeal to the Upper Tribunal and ultimately to the Court of Appeal. 

235.  The applicants emphasised that they had pursued their requests for 

data from MHPA, via judicial review and with the Information 

Commissioner. When MHPA had finally provided some of the data sought, 

it was heavily redacted. The applicants did not see what more they could 

possibly have done by way of seeking to obtain more information. They did 

not consider that additional information requests would have resulted in 

more useful results, and it was likely that MHPA would have strongly 

resisted any further efforts. 

(b)  The Court’s assessment 

236.  The Court considers that the question whether the applicants have 

exhausted domestic remedies in respect of their complaint regarding access 

to information is closely linked to the merits of this complaint (see 

McGinley and Egan v. the United Kingdom, 9 June 1998, § 75, Reports 

1998-III). It therefore decides to join the objection to the merits. 

237.  The Court notes that this complaint is not manifestly ill-founded 

within the meaning of Article 35 § 3 of the Convention, nor is it 

inadmissible on any other grounds. It must therefore be declared admissible. 

2.  Merits 

(a)  The parties’ submissions 

(i)  The applicants 

238.  The applicants referred to Giacomelli v. Italy, cited above, § 83, 

which they considered set out the legal principle regarding the provision of 
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information. They claimed that the actions of the domestic authorities fell 

short of satisfying the requirements set out in that case, for several reasons. 

239.  First, although Giacomelli referred to “conclusions” of risk 

assessments being made available, the applicants considered that the term 

had to be seen in context. Although it clearly did not require all raw data 

and calculations to be provided, the information made public had to be 

sufficient to enable the public to understand the basis on which the 

conclusions were reached. The applicants emphasised that the underlying 

principle was that members of the public should be able to assess 

themselves the danger to which they were exposed. In their case, the only 

conclusions provided were unsubstantiated assertions that the proposed 

development was safe. They noted that the Court in McGinley and Egan, 

cited above, § 101, had said that where a State engaged in hazardous 

activities which had adverse consequences, Article 8 required that 

procedures be established to enable those potentially affected to seek all 

relevant and appropriate information. 

240.  Second, the applicants pointed out that the information eventually 

released by MHPA following the applicants’ persistence before the 

Information Commissioner was heavily redacted. In their view the 

assessments carried out were in any event wholly insufficient to allow 

members of the public to assess the dangers to which they were exposed, 

and they referred in this respect to the conclusions of Dr Cox (see 

paragraphs 125-128 above). 

241.  Third, it remained the applicants’ case that no authority, including 

MHPA, had carried out a satisfactory assessment of the risks of an LNG 

release from a ship when manoeuvring or when tied to a jetty. Without that 

assessment, it was impossible for members of the public to evaluate the 

risks to themselves or their families. 

(ii)  The Government 

242.  The Government argued that any obligation arising under Article 8 

did not extend to a right of access for the public to all studies used in the 

assessment process. The Court had referred in previous judgments to the 

importance of public access to conclusions and to information enabling 

members of the public to assess the danger to which they were exposed 

(citing Guerra, cited above, § 60; and McGinley and Egan cited above, 

§ 97). In the Government’s view, this obligation had been satisfied. 

243.  First, MHPA had made public its conclusions on the studies it had 

conducted, confirming that it considered that the LNG terminals could be 

operated safely. Second, the HSE had made public its assessments of the 

likelihood and consequences of particular incidents. Third, MHPA had 

made known the conclusions of its risk assessments, and in particular as to 

the extremely small possibility of any incident occurring in the haven itself. 

There were considerable amounts of information in the Environmental 
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Statements. Finally, the Government reiterated that the applicants had 

received access to two additional reports which they had specifically 

requested. They therefore insisted that the applicants had enjoyed access to 

a wealth of information, including the professional assessment of MHPA. 

244.  In the Government’s submission, there was no basis for requiring 

the details of the risk assessments necessarily to be disclosed where the 

conclusions had been made public; the assessments contained detailed 

information which might be commercially confidential or pose a threat to 

national security if disclosed; and there was a fully established domestic 

system for individuals to seek disclosure. 

(b)  The Court’s assessment 

(i)  General principles 

245.  In cases concerning hazardous activities, the importance of public 

access to the conclusions of studies undertaken to identify and evaluate risks 

and to essential information enabling members of the public to assess the 

danger to which they are exposed is beyond question (see, mutatis mutandis, 

Guerra and Others, cited above, § 60; McGinley and Egan, cited above, 

§ 97; Giacomelli, cited above, § 83; and Taşkın and Others, cited above, 

§ 119). 

246.  The Court has previously indicated that respect for private and 

family life under Article 8 further requires that where a Government 

engages in hazardous activities which might have hidden adverse 

consequences on the health of those involved in such activities, and where 

no considerations of national security arise, an effective and accessible 

procedure must be established which enables such persons to seek all 

relevant and appropriate information (see McGinley and Egan, cited above, 

§ 101; and Roche v. the United Kingdom [GC], no. 32555/96, § 162, ECHR 

2005-X). 

(ii)  Application of the general principles to the facts of the case 

247.  The Court observes at the outset that the planning and hazardous 

substances applications were public documents and formed the subject of 

extensive public consultation (see paragraphs 17, 29, 37, 43 and 53 above). 

The Environmental Statements accompanying the applications were also 

made available to the public and the applicants do not dispute that they had 

access to them. The MHPA responded to the consultations and in its 

response provided details of its conclusions regarding the safety of the 

proposals (see paragraphs 26-27, 49 and 55 above). MHPA also responded 

to a number of queries by letter and in response to journalists’ queries 

reiterating its conclusions on the risks posed by the terminals, and providing 

details of the simulation exercises conducted, involving MHPA pilots, under 
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different weather and wind conditions (see paragraphs 40, 56, 64-66 and 

68-70 above). 

248.  The Court further notes that the provisions of the Environmental 

Information Regulations and the FOI Act establish an extensive regime to 

promote and facilitate public access to environmental information (see 

paragraphs 171-178 above). The definition of “environmental information” 

is relatively wide and can include information pertaining to public safety 

(see paragraph 177 above). In the event that information requested is not 

provided by the relevant authority, a challenge to the Information 

Commissioner is possible, followed by an appeal to the Information Rights 

Tribunal, the Upper Tribunal and, ultimately, the Court of Appeal (see 

paragraph 178 above). Further requirements to provide specific information 

to the public are contained in the EIA Directive and the COMAH 

Regulations (see paragraphs 133 and 149-151 above). The applicants 

availed themselves of the possibilities afforded to them by this legislation, 

and obtained a favourable decision from the Information Commissioner 

ordering the release of two reports requested by them (see paragraphs 

119-120 above). In so far as they now seek to complain that the reports were 

heavily redacted, the Court observes that they have not suggested, nor have 

they provided any evidence to support the suggestion, that they made a 

complaint to the relevant domestic authorities regarding the information 

provided. It appears that section 50 of the FOI Act would have allowed the 

applicants to apply to the Information Commissioner for a ruling as to 

whether the information provided satisfied the obligations incumbent on 

MHPA pursuant to the Environmental Information Regulations (see 

paragraph 178 above). 

249.  The Court reiterates the importance of informing the public of the 

conclusions of studies undertaken and to other essential information to 

identify and evaluate risks. As the Information Commissioner explained in 

his decision notice (see paragraph 119 above), disclosure of environmental 

information of the type requested by the applicants can add significantly to 

public knowledge of the risks posed by the development and better inform 

public debate. However, the Court considers that in the present case, a great 

deal of information was voluntarily provided to the public by MHPA and 

the developers of the projects. The applicants have failed to demonstrate 

that any substantive documents were not disclosed to them. In any event, in 

respect of any information which they allege was not provided, they had 

access to a mechanism established by law to allow them specifically to seek 

particular information, a mechanism which they employed successfully. In 

the circumstances, the Court is satisfied that the authorities provided 

information as required by Article 8 and that there was an effective and 

accessible procedure by which the applicants could seek any further relevant 

and appropriate information should they so wish. 
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250.  In conclusion, having regard to the information provided during the 

planning stage of the projects, to the provisions of the Environmental 

Information Regulations allowing access to environmental information and 

to the routes of appeal available in the FOI Act, the Court finds that the 

respondent State has fulfilled its positive obligation under Article 8 in 

relation to these applicants. There has accordingly been no violation of this 

provision. In view of this conclusion, it is not necessary for the Court to rule 

on the Government’s preliminary objection (see paragraph 236 above). 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

251.  Relying on Article 6 § 1 of the Convention, the applicants 

complained about the Court of Appeal panel’s failure to recuse itself in the 

proceedings on whether to re-open its judgment in light of an error of fact. 

252.  The Court observes at the outset that the judgment of the Court of 

Appeal of 17 March 2006 was final as no further appeal was possible. The 

Court recalls that the Convention does not oblige States to allow individuals 

the opportunity to have their cases re-opened once a judgment has become 

final (see, most recently, Vainio v. Finland (dec.), no. 62123/09, 3 May 

2011; and Kolu v. Finland (dec.), no. 56463/10, 3 May 2011). Moreover, 

Article 6 § 1 of the Convention is not applicable to proceedings concerning 

an application for the re-opening of civil proceedings which have been 

terminated by a final decision (see, inter alia, Surmont and De Meurechy 

v. Belgium, nos. 13601/88 and 13602/88, Commission decision of 6 July 

1989, Decisions and Reports 62 p. 288; Helmers v. Sweden, no. 27522/95, 

Commission decision of 1 July 1998, unreported; and Vainio and Kolu, both 

cited above). 

253.  The applicants’ complaint under Article 6 § 1 is accordingly 

incompatible ratione materiae with the provisions of the Convention and 

must be declared inadmissible pursuant to Article 35 §§ 3 and 4 of the 

Convention. 

III.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION 

254.  Lastly, the applicants complained under Article 6 § 1 of the 

Convention that the domestic courts’ failure to make a disclosure order in 

the judicial review proceedings concerning the grant of planning permission 

and hazardous substances consent and that the Court of Appeal’s failure to 

hear arguments relating to an application for a protective costs order 

violated their right to a fair trial; and under Article 13 that the 

implementation by the Court of Appeal of the procedure under Part 52.17 

CPR had denied them an effective remedy in respect of their Convention 

complaints. 
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255.  In the light of all the material in its possession, and in so far as the 

matters complained of are within its competence, the Court finds no 

appearance of a violation of the rights and freedoms set out in the 

Convention or its Protocols arising from these complaints. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Joins to the merits the Government’s non-exhaustion objection regarding 

the alleged denial of access to information and declares the applicants’ 

complaint under Article 8 of the Convention admissible and the 

remainder of the application inadmissible; 

 

2.  Holds that there has been no violation of Article 8 of the Convention; 

 

3.  Holds that it is not necessary to rule on the Government’s 

above-mentioned objection. 

Done in English, and notified in writing on 14 February 2012, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Lawrence Early Lech Garlicki  

 Registrar President 
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 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 1 

In the case of Kolyadenko and Others v. Russia, 

The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 

 Nina Vajić, President, 

 Anatoly Kovler, 

 Peer Lorenzen, 

 Elisabeth Steiner, 

 Khanlar Hajiyev, 

 Linos-Alexandre Sicilianos, 

 Erik Møse, judges, 

and Søren Nielsen, Section Registrar, 

Having deliberated in private on 7 February 2012, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in six applications (nos. 17423/05, 20534/05, 

20678/05, 23263/05, 24283/05 and 35673/05) against the Russian 

Federation lodged with the Court under Article 34 of the Convention for the 

Protection of Human Rights and Fundamental Freedoms (“the Convention”) 

by six Russian nationals, Ms Raisa Grigoryevna Kolyadenko on 21 April 

2005, Ms Svetlana Vasilyevna Tkachuk on 11 May 2005, Ms Svetlana 

Anatolyevna Kulikova on 12 May 2005, Ms Valentina Yakovlevna 

Kulikova on 12 May 2005, Mr Anatoliy Veniaminovich Bolsunovskiy on 

3 June 2005 and Ms Valentina Vasilyevna Zaretskaya on 2 September 2005 

(“the applicants”). 

2.  The first to fifth applicants were represented by Mr S. Kruglov, a 

lawyer practising in Vladivostok. The Russian Government (“the 

Government”) were represented by Mr G. Matyushkin, the Representative 

of the Russian Federation at the European Court of Human Rights. 

3.  The applicants alleged that the State was responsible for having put 

their lives at risk and for damage done to their homes and property as a 

result of a sudden large-scale evacuation of water from the Pionerskoye 

reservoir and the ensuing flooding in the area around the reservoir on 

7 August 2001. The applicants also complained that they had no effective 

remedies in that regard. They relied on Articles 2 and 8 of the Convention 

and Article 1 of Protocol No. 1. 

4.  On 2 July and 8 September 2009 and 26 January 2010 respectively the 

applications were granted priority under Rule 41 of the Rules of Court. 

5.  On 2 July 2009 the Court decided to join the proceedings in the first 

four applications (Rule 42 § 1) and to give notice of them to the 

Government. It also decided to rule on their admissibility and merits at the 
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same time (Article 29 § 1). On 8 September 2009 and 26 January 2010 

respectively the President of the First Section decided to give notice of the 

last two applications to the Government. It was also decided to rule on the 

admissibility and merits of the applications at the same time (Article 29 

§ 1). 

6.  On 7 February 2012 the Court decided to join the proceedings in all 

six applications (Rule 42 § 1). 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

7.  The applicants were born in 1938, 1941, 1973, 1945, 1942 and 1946 

respectively and live in Vladivostok. 

A.  Background to the case 

8.  The city of Vladivostok, an administrative centre of the Primorskiy 

Region, is in the south-east of Russia on the Pacific coast. Its location 

explains the city’s monsoon-influenced humid continental climate with 

warm but humid summers when the annual precipitation reaches its 

maximum. More specifically, the first half of the summer season (June-

July) is rainy and foggy, August and September can be marked by typhoons 

and August is the rainiest month. 

9.  The area where the applicants live is located in the Sovetskiy District 

of Vladivostok close to the Pionerskoye (Sedankinskoye) water reservoir 

(Пионерское водохранилище) near the Pionerskaya (Sedanka) river. The 

reservoir, constructed in 1936, contains supplies of drinking water for the 

city of Vladivostok. In the Government’s submission, on the basis of long-

term observations, the floodplain of the Pionerskaya river was an area 

subject to periodic flooding during heavy rains when water was released 

from the Pionerskoye reservoir to avoid structural damage to the reservoir. 

10.  The first applicant lives in a flat which she owns in a low-rise 

building at 12/3 Semiradskiy Street. 

11.  The second applicant is a social tenant of a flat in a low-rise building 

at 20 Semiradskiy Street. 

12.  The third and fourth applicants, who are relatives, live in a flat 

owned by the fourth applicant in a low-rise building at 18 Semiradskiy 

Street. 

13.  The fifth applicant lives in a house he owns at 14 Semiradskiy 

Street. 
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14.  The sixth applicant is a social tenant of a flat in a low-rise building at 

18/3 Semiradskiy Street. 

15.  In a letter of 7 June 1999 Mr L., the head of the authority in charge 

of the Pionerskoye reservoir – the State-owned enterprise “South 

Primorskiy Region Water-and-sewage Authority” (государственное 

унитарное предприятие «Водопроводно-канализационное хозяйство 

юга Приморья», “the Water Company”) – warned the acting head of the 

Vladivostok Administration that the channel of the Pionerskaya river was 

cluttered with debris and household waste and overgrown with small trees 

and bushes and that this could have grave consequences given the adverse 

weather forecast for summer/autumn 1999. In particular, in the event of 

heavy rain the Water Company would have to release water from the 

reservoir and, in view of the poor state of the river channel, this might cause 

flooding over an area with a population of over 5,000 people, as well as a 

railway, a highway and manufacturing plants. Mr L. requested that 

appropriate measures be taken to clear the channel. 

16.  On 6 September 1999 the Vladivostok Commission for Emergency 

Situations (Комиссия по чрезвычайным ситуациям г. Владивостока, 

“the Vladivostok Emergency Commission”) took a decision concerning, 

among other things, flood prevention work in the floodplain of the 

Pionerskaya river. The decision stated that although the question of cleaning 

up the course of the Pionerskaya river was repeatedly raised every year, no 

actual measures had yet been taken. It went on to say that outlet channels 

and the river channel itself were abundantly overgrown with small trees and 

bushes, cluttered with debris and household waste and blocked by 

unlawfully built dams and various structures which all created a threat of 

flooding over an area of 15 square kilometres, with a population of over 

5,000 people, in the event of the urgent release of a large quantity of water 

from the Pionerskoye reservoir. The decision called on the Vladivostok 

Administration, along with the Administration of the Sovetskiy District, to 

take measures to clean up and deepen the channel of the Pionerskaya river 

to ensure that its throughput capacity (пропускная способность) was no 

less than 30-40 cubic metres per second. The decision also ordered that the 

local population be apprised via the media of the possibility of the 

inundation of the floodplain adjacent to the Pionerskaya river in the event of 

urgent large-scale evacuation of water from the reservoir, and that the 

authority in charge of the Pionerskoye reservoir – the Water Company – 

restore the local early warning system to raise the alarm if there was a risk 

of a flood. 

17.  According to the Government, the authorities had taken a number of 

measures to implement the decision of 6 September 1999. In particular, in a 

letter of 14 September 1999 the Administration of the Sovetskiy District 

instructed the head of the Vladivostok bridge construction crew 

immediately to clean the Pionerskaya river channel in the area where one of 
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the bridges was being built and the river channel was full of debris. In the 

Government’s submission, in the absence of information concerning the 

clogged-up river channel in subsequent reports, it was reasonable to assume 

that the Vladivostok bridge construction crew had cleaned it in compliance 

with the letter of 14 September 1999. 

18.  Also, in a letter of 16 September 1999 the Administration of the 

Sovetskiy District urged the head of the council of horticultural cooperatives 

to instruct the cooperatives’ members to engage in an effort to clean up the 

Pionerskaya river channel and avoid littering the land around the river. The 

Government further referred to relevant reports attesting that in September-

November 1999 and July and October 2000 work had been done to clean up 

the river channel. They were unable to say whether those measures helped 

to increase the river’s throughput capacity to 30-40 cubic metres per second 

as prescribed by the decision of 6 September 1999. 

19.  In a letter of 29 May 2000 the Vladivostok Administration informed 

the Administration of the Sovetskiy District that the water level in the 

Pionerskoye reservoir was close to critical and that some of it would have to 

be evacuated. However, the Pionerskaya river channel was densely 

overgrown with small trees and bushes and cluttered with debris and 

household waste, creating a threat of flooding over a large populated area in 

the event of the urgent evacuation of water from the dam. The letter went on 

to say that, in accordance with the decision of the Vladivostok Emergency 

Commission dated 6 September 1999, it was necessary for the 

Administration of the Sovetskiy District to take urgent steps to clean up the 

Pionerskaya river channel. 

20.  In a letter of 16 June 2000 the Administration of the Sovetskiy 

District notified the Vladivostok Emergency Commission that, in 

accordance with the latter’s decision of 6 September 1999, work had been 

carried out to clean up the river channel. In particular, from September to 

November 1999 the bodies of thirty old cars and sundry household waste 

had been evacuated from the river, and the population living in its 

floodplain had been told what to do in the event of serious flooding. The 

letter also stated that work to cut down trees and bushes along the river was 

scheduled for June-July 2000. 

21.  On 3 April 2001 the Vladivostok Administration requested the 

Administration of the Primorskiy Region to earmark a certain amount from 

the regional budget for clean-up work on the Pionerskaya river, stating that 

the work would reduce the area in danger of flooding in the event of the 

sudden evacuation of water from the reservoir. It does not appear that this 

request was heeded. 

22.  On 4 July 2001 a committee of officials from the Vladivostok 

Administration drew up a report presenting the results of the examination of 

the Pionerskaya river bed. The report stated that the part of the river that fell 

within the 300-metre zone under the responsibility of the Water Company 
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was being kept clear, whereas the river channel and floodplain outside that 

zone were overgrown with bushes and trees and littered with household 

waste and bodies of old cars. The report also noted that owners of private 

houses on the river banks had narrowed the channel by piling earth into the 

river in an attempt to enlarge the size of their plots of land. Moreover, earth 

was regularly excavated and removed from the river banks, with the result 

that the banks crumbled and were washed away. The committee 

recommended that the municipal authorities clear the bushes and trees from 

the floodplain, deepen the channel, clear the river bed and banks of 

household waste and car bodies and restore the banks to their natural state. 

23.  In a decision of 27 July 2001 the Vladivostok Emergency 

Commission instructed the city authorities to take a number of measures to 

prevent emergency situations in connection with the possible flooding of 

rivers during the summer period. It indicated, in particular, that it was 

necessary to verify the condition of water evacuation systems, bridges and 

river beds and channels, to check and activate the early warning system, to 

check whether rescue services were prepared for flood situations and to 

equip them with means of communication. It is unclear whether any such 

measures were taken. 

B.  Events in August 2001 

1.  Weather forecast for 7 August 2001 

24.  On 6 August 2001 at 1.45 p.m. a regional meteorological service 

forwarded a storm warning for 7 August 2001 to the Primorskiy regional 

and the Vladivostok city authorities. It stated that heavy rainfall of 

100-120 millimetres was expected in the Primorskiy Region and the city of 

Vladivostok. In particular, for 7 August 2001 the service forecast heavy 

precipitation of 15-49 millimetres within 12 hours, which would continue 

throughout the day on 8 August 2001 and through the night. The warning 

also stated that there was a risk of floods on rivers in the south of the region. 

In the Government’s submission, the population had been duly forewarned 

about the heavy rain by the media. 

25.  On the same date, on the basis of the aforementioned warning, the 

Water Company calculated that the water inflow to the Pionerskoye 

reservoir, which had a maximum storage capacity of 7 million cubic metres 

and which on 6 August 2001 contained 5.3 million cubic metres, would be 

1.65 million cubic metres. Having regard to these calculations, the Water 

Company started releasing 12 cubic metres of water per second from the 

reservoir. 
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2.  Meteorological conditions on 7 August 2001 and the situation at the 

Pionerskoye reservoir 

26.  On 7 August 2001 it started raining early in the morning. The 

intensity of the rain proved to be much higher than forecast by the 

meteorological service the previous day. The amount of rain that fell on that 

day was the equivalent of a full month’s rainfall. In particular, within a 

12-hour period the amount of rain that fell in the area of the Pionerskoye 

reservoir totalled 236 to 276 millimetres. The rain was heaviest between 

10 a.m. and 12 noon, when 189 millimetres fell. 

27.  Until 9 a.m. on 7 August 2001, water was released from the 

Pionerskoye reservoir at the rate of 12 cubic metres per second. 

28.  At 9 a.m. the Water Company increased the rate to 22.8 cubic metres 

per second. 

29.  At 9.30 a.m. the Water Company increased the release of water to 

44.6 cubic metres per second and kept increasing it every half an hour. By 

11.30 the evacuation rate was 122 cubic metres per second. 

30.  Between 12 noon and 2 p.m. the evacuation of water remained at its 

maximum rate of 167 cubic metres per second. 

31.  At 2 p.m. the Water Company decreased the release rate to 119 cubic 

metres per second, then at 3 p.m. to 109 cubic metres per second, and at 

6.30 p.m. down to 90 cubic metres per second. 

3.  Flood of 7 August 2001 

32.  According to the applicants, because of the urgent release of a large 

quantity of water from the Pionerskoye reservoir on 7 August 2001, a large 

area around the reservoir was instantly flooded, including the area where the 

applicants resided. In the applicants’ submission, the water arrived and rose 

very quickly at some point between 11 a.m. and 12 noon. 

33.  According to the applicants, no emergency warning had been given 

before the flood. The Government referred to a letter of the Main 

Department of the Russian Ministry for Emergency Situations in the 

Primorskiy Region, dated 11 September 2009, to the effect that at the 

relevant time there had been no local emergency warning system in place at 

the Pionerskoye reservoir. 

34.  According to the first applicant, a disabled person, on the date in 

question she was at home and found out about the flood from her daughter 

and granddaughter, who came running to her flat to help her out to a safe 

place. Just as they reached her home, the water started rising rapidly, and by 

the time her relatives had helped her out onto the roof of the building, the 

water had reached waist level in the flat and was much deeper in the 

courtyard. In the first applicant’s submission, her home and belongings, 

land, outhouses and two cars were flooded. 
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35.  The second applicant was not at home that day as she was at work. 

Her disabled brother, who was at home during the flood, apparently later 

told her that at about 12 noon water started rising from the cellar and within 

15-20 minutes the house was flooded. According to the second applicant, 

some of her belongings were washed out of the house and some damaged by 

the water, which remained in the house for some time. 

36.  The third applicant was at home with her 21-month-old son when the 

flat was instantly flooded. She managed to dress the boy and to escape, 

wading breast-deep to a nearby motorway, which at that point had not yet 

been flooded; from there she took a bus to a safe place. Soon after the third 

applicant had left, all motorways in the vicinity were submerged and the 

public transport lines disrupted. In the third applicant’s submission, her 

property was severely damaged by the flood. 

37.  The fourth applicant, the third applicant’s mother-in-law, was at 

work when the flood occurred. She returned home in the evening and, 

according to her, suffered severe distress when she found her daughter-in-

law and grandson missing and her home and possessions ruined. 

38.  The fifth applicant was at work when the flood occurred. His son, 

A. B., who had been at home at the time, told him what had happened. 

According to A. B., at around 11.30 a.m. he heard the sound of seething 

water in the cellar and then saw water running from the street into the cellar. 

He looked out into the courtyard and realised that the water level was rising 

fast. He tried to leave but was unable to open the front door because the 

water in the street was already about 1.30 metres high. A. B. then jumped 

through a window into the flooded street, where the water was above 

shoulder level. He swam to a nearby shed, through seething water among 

household belongings, planks, logs and other litter. He managed to climb 

onto the roof of the shed and saw the surging water destroy sheds and 

fences, while people screaming in panic swam to any elevated places they 

could reach. According to the fifth applicant, when he returned home in the 

evening the water had already subsided. In his submission, his house and its 

contents and his land, outhouses and car were all damaged by the water. 

39.  The sixth applicant and her 19-year-old son were at home when the 

flood began. They opened the door to the street and their home was instantly 

flooded with water. They rushed out into the street, where within 

15 minutes the water had risen to breast height. According to the sixth 

applicant, she was in a state of shock, as she could not swim. Her son swam 

away and brought a ladder, which enabled them to climb onto the roof of a 

garage. In the sixth applicant’s submission, her house and belongings, land 

and outhouses were all flooded. 

40.  As far as can be ascertained from the parties’ submissions, the water 

in the first four applicants’ flats reached a height of 1.20 metres; in the fifth 

applicant’s home the level was between 1.30 and 1.80 metres and in the 
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sixth applicant’s flat, 1.50 metres. According to the applicants, the water 

remained at those levels for approximately a day. 

4.  Rescue operation 

41.  According to the applicants, no evacuation of the population from 

the flooded area had been organised following the flood of 7 August 2001. 

In their submission, they had had to find their own way to safety, and 

subsequently to cope with the consequences of the flooding on their own. 

42.  The documents submitted by the Government indicate that by a 

decision of 7 August 2001 the Vladivostok Emergency Commission ordered 

that a number of rescue measures be carried out. A similar decision was 

taken on 8 August 2001 by the Emergency Commission of the Primorskiy 

Region. 

43.  According to the Government, those affected by the flood had been 

evacuated and provided with food and accommodation at temporary 

accommodation centres. Also, staff from various rescue services had been 

sent to the flooded area. 

44.  In a letter of 14 August 2001 the Vladivostok Department for 

Commerce and Domestic Services reported to the Vladivostok Emergency 

Commission on the measures taken in the period from 7 to 13 August 2001 

to provide those affected by the flood and the personnel engaged in the 

rescue operation with food and drinking water. 

C.  Criminal investigation into the incident of 7 August 2001 

1.  Investigation in case no. 916725 

45.  On 9 August 2001 the Vladivostok prosecutor’s office opened a 

criminal investigation in connection with the flood of 7 August 2001. At 

some point criminal proceedings were brought against Mr L., the director of 

the Water Company, on suspicion of his having committed an offence 

punishable under Article 293 (1) of the Russian Criminal Code 

(professional negligence). The case was assigned the number 916725. 

46.  By two decisions of 21 September 2001 the investigator in charge 

declared the first applicant both victim and civil claimant in the case. It 

appears that at some point the second, fourth, fifth and sixth applicants were 

also granted victim status. The sixth and fifth applicants were informed of 

the relevant decisions in letters from the Vladivostok Department of the 

Interior dated 2 July and 27 September 2002 respectively. 

47.  On 21 September 2001 the investigator in charge inspected the scene 

of the incident at the first applicant’s domicile and questioned her. The first 

applicant stated that she had spent the day of 7 August 2001 at home. It had 

been raining but at first there had been no water in the courtyard. At about 
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11 a.m. a wave of water had swept in from the direction of the Pionerskoye 

reservoir and within 15-20 minutes the water level had risen to two metres. 

The first applicant said that there had been no prior warning of any 

evacuation of water from the Pionerskoye reservoir. She further stated that 

she had been living in her flat for 41 years and had never been warned that 

the flat was located in a flood zone. This was the first time that such large-

scale flooding had happened. She also listed the property lost in the flood 

and indicated its value. 

48.  On the same date the investigator in charge inspected the scene of 

the flooding at the fifth applicant’s domicile. The ensuing report attested, in 

particular, to the presence of traces on the walls at a height of 1.8 metres, 

left by water which had remained in the premises for a prolonged period. 

The investigator also questioned the fifth applicant, who stated that he had 

been away from home when the flooding had occurred and had been 

informed of the event by his son. That day he had returned home at 6 p.m. 

and the water had already subsided. The fifth applicant also said that there 

had been no prior warning of any evacuation of water from the Pionerskoye 

reservoir. He had lived in the house for 41 years and had never been warned 

that it was located in a flood zone. The fifth applicant also listed the 

property lost in the flood and indicated its value. 

49.  At some point the investigating authorities questioned the second 

applicant, who stated that she had been living in her flat for 60 years and 

that it was only during the last decade that the building in which she lived 

had been regularly flooded, which she explained by the absence of proper 

drains along the roads and the fact that the Pionerskaya river was littered 

and obstructed by unauthorised structures. She explained that on 7 August 

2001, at about 12 noon, water had started rising from the cellar of the 

building in which she lived and filled her flat within 15-20 minutes. There 

had been no prior warning concerning any evacuation of water from the 

Pionerskoye reservoir and she had not seen any officials from the district or 

city authorities on 7 or 8 August 2001. She indicated the amount of the 

pecuniary damage she had suffered as a result of the flood. 

50.  The fourth applicant was also questioned as a witness and made oral 

statements similar to those of the second applicant. 

51.  On 25 January 2003 the investigating authorities ordered that the 

criminal proceedings against Mr L. be discontinued owing to the absence of 

the constituent elements of a criminal offence in his actions. According to 

the decision, the preliminary investigation had established that because of 

exceptionally heavy rains on 7 August 2001 the water level in the 

Pionerskoye reservoir had been close to critical, with the result that there 

was a real risk of a dam breaking, which could have claimed numerous lives 

and caused extensive pecuniary damage, and that in ordering the evacuation 

of water from the reservoir Mr L. had acted within his competence and in 

full compliance with the relevant regulations and had thus prevented more 
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extensive damage to the residents of Vladivostok. At the same time, 

according to an expert report of 24 January 2003 (see paragraphs 72-80 

below), the main reason for the flood of 7 August 2001 had been the poor 

state of the channel of the Pionerskaya river, and in particular the fact that it 

had been overgrown with trees and bushes and obstructed by various 

structures. On 24 January 2003 the investigating authorities accordingly 

ordered that separate criminal proceedings be brought under Article 286 (1) 

of the Russian Criminal Code (abuse of power) against officials of the 

Vladivostok municipal and the Primorskiy regional authorities in that 

connection. 

2.  Investigation in case no. 292025 

(a)  Investigation in 2003-2004 

52.  On 28 January 2003 the district prosecutor’s office of the Leninskiy 

District of Vladivostok (“the district prosecutor’s office”) brought criminal 

proceedings in case no. 292025 against officials of the Vladivostok 

municipal and Primorskiy regional authorities under Article 286 (1) of the 

Russian Criminal Code (abuse of power) on suspicion on them having, in 

excess of their power, allocated plots of land for individual housing 

construction within a water protection zone of the Pionerskaya river. The 

case file was given the number 292025. 

53.  In letters of 11 June and 9 August 2004 respectively the prosecutor’s 

office of the Primorskiy Region (“the regional prosecutor’s office”) 

informed the second and fourth applicants that the investigation in case 

no. 292025 had been repeatedly suspended owing to the lack of any 

evidence of a crime and then reopened, and that on the two most recent 

occasions it had been suspended and resumed on 5 March and 11 June 2004 

respectively. 

(b)  Decision of 20 July 2004 

54.  On 20 July 2004 the investigating authorities discontinued the 

proceedings in case no. 292025, referring to the absence of evidence that a 

crime had been committed. 

55.  The decision stated that, in accordance with an applicable 

governmental regulation, a water protection zone should be delimited in a 

city’s general development plan or, in the absence of such a plan, should be 

established by a regional administrative authority. Moreover, in accordance 

with the relevant construction rules and regulations, construction of 

residential and non-residential buildings and, in particular, the allocation of 

plots of land for individual house building, was prohibited in water 

protection zones (водоохранные зоны) as well as in catastrophic flood 

hazard zones (зоны возможного катастрофического затопления). 
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These latter zones were defined as areas where water levels during a flood 

could reach 1.5 metres and where flooding could cause death, destroy 

residential and non-residential buildings and disable industrial equipment. 

56.  The decision noted, with reference to the findings of the 

investigation, that when the Pionerskoye reservoir had been built in 1936, 

no severe flood hazard zone had been delimited in the adjacent area as no 

methods existed in Russia for identifying such zones until the 1990s. It was 

stated in the decision that an attempt to identify such zones in the city of 

Vladivostok had been made at some point in the 1990s, when an expert 

agency was commissioned to prepare a feasibility study on the “Protection 

of the City of Vladivostok from Floods”, in the context of the federal 

programme for the protection of territories from typhoons and floods. 

However, the resulting document had not been duly registered with the 

competent State authority and had thus remained ineffective and could not 

be taken into account in elaborating town planning restrictions. As a result, 

no potential flood zones or catastrophic flood hazard zones, including the 

Pionerskaya river valley, had ever been delimited in the city of 

Vladivostok’s general development plan. 

57.  The decision also stated that no water protection zones had ever been 

marked in the city’s general development plan either. The Administration of 

the Primorskiy Region, which by virtue of the aforementioned 

governmental regulation (see paragraph 55 above) had been under 

obligation to establish such zones, had repeatedly failed to do so despite 

requests from the competent State agencies, with the result that regulations 

imposing town planning restrictions, particularly those restricting 

construction of individual houses within such zones, had remained 

inoperative. Not until 4 September 2000 had the Governor of the Primorskiy 

Region finally adopted a decree establishing a water protection zone that 

included the Pionerskaya river valley. The decree required the Vladivostok 

authorities to delimit water protection zones in the city’s general 

development plan, but the instruction was not followed as it would have 

meant updating that plan, which in turn would have meant conducting an 

ecological impact assessment of the plan. According to the decision of 

20 July 2004, the Vladivostok Administration had not yet submitted the 

city’s general development plan with water protection zones marked on it to 

the Administration of the Primorskiy Region for impact assessment. 

58.  In the light of the above findings, the decision concluded that prior 

to 4 September 2000, when no water protection zones had been established 

by the Primorskiy regional authorities, any town planning restrictions 

concerning construction activities in such zones had been inoperative, 

officials of the Vladivostok Adminsitration could not be said to have 

exceeded their powers when allocating plots of land on the banks of the 

Pionerskaya river at that time. After that date, no plots of land had been 

allocated within that zone. The decision thus confirmed that all the 
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properties on the banks of the Pionerskaya river that had been flooded on 

7 August 2001, including the buildings in which the applicants lived, had 

been built before 4 September 2000, that is, lawfully. 

59.  It also stated that construction activities along the Pionerskaya river 

in the area downstream of the reservoir at present were allowed within the 

limits of the site where buildings already existed, that no zones where new 

construction was prohibited were delimited in the city of Vladivostok’s 

general development plan, that no demolition or transfer of previously 

constructed buildings was planned, and that the owners and leaseholders of 

those buildings and plots of land were entitled to use and dispose of them, 

and in particular to construct new buildings in the place of old ones. 

60.  The decision also stated that there were no legal instruments or 

documents governing clean-up operations in the downstream area of the 

Pionerskaya river channel. Also, according to the decision, since 2001 the 

Main Department for the Administration of Natural Resources and 

Environmental Protection in the Primorskiy Region (“the Natural Resources 

Authority”) had been making yearly inspections of the Pionerskaya river 

channel. The results revealed that the Water Company had cleared the part 

of the river channel near the Pionerskoye reservoir; but the area downstream 

of that zone was only cleared sporadically by the people living there. The 

decision further stated that in view of the need to keep the channel of the 

Pionerskaya river clear the Natural Resources Authority had submitted 

suggestions to the Administration of the Primorskiy Region concerning 

measures to be taken with respect to the Pionerskaya river in 2002, 2003 

and 2004, including clean-up work. It did not indicate whether those 

suggestions had been accepted and implemented. 

61.  The decision went on to note that the Pionerskoye reservoir belonged 

to the regional authorities and was operated by the Water Company. Under 

domestic law, the owner of the reservoir and the body operating it were 

responsible for ensuring its safe exploitation. Accordingly, the authorities of 

the Primorskiy Region and the Water Company were under obligation to 

secure the safe evacuation of water from the reservoir, which meant 

ensuring the necessary throughput capacity of the river channel below the 

dam. The decision further stated that, according to the relevant 

governmental decree, the proper technical and sanitary maintenance of 

reservoirs and use of water resources obeyed rules of exploitation of 

reservoirs to be elaborated by the owners of the reservoirs or the bodies 

operating them. It was the owner of the Pionerskoye reservoir and the body 

operating it who were responsible for planning and carrying out measures to 

ensure its proper functioning. 

(c)  Investigation in 2009-2010 

62.  Following the decision of 20 July 2004, the investigation remained 

suspended until late 2009. 

612



 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 13 

63.  By a decision of 23 September 2009 the regional prosecutor’s office 

ordered that the materials of criminal case no. 292025 be sent to the 

investigation department of the Leninskiy District of Vladivostok (“the 

district investigation department”) for examination, with a view to setting 

aside the decision of 20 July 2004 by which the criminal proceedings in the 

case had been discontinued. The decision of 23 September 2009 stated, in 

particular, that the decision of 20 July 2004 had been unfounded, as the 

investigation had not made any assessment of the Vladivostok authorities’ 

failure to clear and clean up the Pionerskaya river channel, or the failure of 

the Vladivostok city and the Primorskiy regional authorities to delimit water 

protection and riverside zones in the city of Vladivostok’s general 

development plan, to determine the legal status of the land adjacent to the 

Pionerskaya river, to comply with the regulations governing the exploitation 

of that land and to make the necessary changes to the feasibility study on the 

“Protection of the City of Vladivostok from Floods” so that it finally 

became operative. 

64.  In a decision of 5 October 2009 the district investigation department 

refused to set aside the decision of 20 July 2004. 

65.  On 28 October 2009 the regional prosecutor’s office sent a similar 

request to the investigation department of the Primorskiy Region. It appears 

that the latter instructed the district investigation department to re-open the 

investigation in case no. 292025. 

66.  On 2 December 2009 the district investigation department resumed 

the proceedings in the case. 

67.  By a decision of 9 February 2010 the district investigation 

department discontinued the proceedings owing to the absence of evidence 

of a crime. A copy of this decision has not been submitted to the Court. 

68.  On 12 March 2010 the district prosecutor’s office invited the district 

investigation department to set aside the decision of 9 February 2010 as 

unlawful. On the date of the submission by the Government of their latest 

observations in the present case in October 2010, the request of 12 March 

2010 seems to have still been pending. 

69.  The Government did not submit a copy of the investigation file in 

case no. 292025 despite the Court’s specific request for them to do so. They 

stated that the case in question was in the hands of the regional prosecutor’s 

office and the Prosecutor General’s Office. 

D.  Expert inquiries 

70.  It appears that at least three expert examinations were carried out in 

the context of the investigation in case no. 916725. The results were 

reflected in reports dated 15 May and 29 September 2002 and 24 January 

2003 respectively. The Court has not been provided with a copy of the 

report of 15 May 2002 and is unaware of its contents. Nor has the Court 
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received a copy of the report of 29 September 2002, although the 

Government largely relied on that report in their submissions. The 

applicants have submitted a copy of the report of 24 January 2003. 

1.  Expert report of 29 September 2002 

71.  In the Government’s submission, this report stated that because of 

the exceptional meteorological conditions on 7 August 2001, when the 

actual rainfall exceeded several times the amount forecast, it had not been 

possible to avoid a sudden large-scale evacuation of water from the 

Pionerskoye reservoir. According to the Government, the report further 

stated that the actions of the Water Company on the date in question had 

been in compliance with relevant regulations and correct, and in particular 

the water release regime chosen by the Water Company on that day had 

been close to optimal. According to the report, on 7 August 2001 between 

12 noon and 2 p.m. the evacuation of water remained at its maximum rate of 

167 cubic metres per second. In the Government’s submission, if the 

Pionerskoye reservoir had not existed, rainwater would have flooded to the 

mouth of the Pionerskaya river at a maximum rate of 440 cubic metres per 

second. 

2.  Expert report of 24 January 2003 

72.  An expert examination of the area flooded on 7 August 2001 was 

carried out between 21 May 2002 and 24 January 2003. 

73.  The resulting report, dated 24 January 2003, was entitled “On the 

flooding of non-residential and residential objects in the area downstream of 

[the Pionerskoye reservoir] ... as a result of the evacuation of rainwater by 

the reservoir on [7 August 2001]”. It described the system for evacuating 

excess water from the Pionerskoye reservoir as comprising an open spillway 

with a floodgate situated below the normal water level, and a siphon 

spillway. The maximum throughput capacity of each of the two spillways 

was equal to 200 cubic metres per second. According to the technical 

documentation of the Pionerskoye reservoir, excess water should normally 

be evacuated through the open spillway by operating the floodgate. The 

siphon spillway was to be activated automatically only if the water level 

was still rising when the floodgate was fully open. 

74.  The report explained the sudden increase in the water level in the 

reservoir on 7 August 2001 by the exceptionally heavy rain on that day, 

which had been much heavier than forecast, making it necessary to evacuate 

water. It confirmed that the type of flooding that occurred on that day was 

thought to occur only once a century. 

75.  The report also noted the extensive damage caused by the flood, 

listing in particular the residential buildings which had been flooded near 

the Pionerskaya river, including those in which the applicants lived, and 
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indicated that over much of the flooded area the water had been 1.5 to 

2 metres deep. 

76.  The report further confirmed that the river bed was overgrown with 

vegetation and littered with household waste, that its course had been 

significantly altered by human activity and that a number of unauthorised 

constructions, including road bridges and footbridges, had been built, 

reducing its throughput capacity. 

77.  The report concluded that the staff of the Water Company had done 

well in evacuating the water from the Pionerskoye reservoir on 7 August 

2001. In particular, after partially opening the floodgate of the open 

spillway for a short time, the staff had then opened the gate completely. 

However, the water evacuated had flowed down the river in the form of a 

wave, which had magnified its destructive effect, and the presence of debris 

and constructions in the floodplain had considerably contributed to raising 

the water level during the flood. In particular, the presence of bridges and 

service pipelines at some points on the Pionerskaya river had increased the 

water level by up to 1.5 metres, which had been the main reason for the 

destruction of a road and railway bridges at the mouth of the river. 

78.  The report also stated that under the relevant planning and 

development rules and regulations governing urban and rural settlements, 

territories where residential and non-residential buildings had been 

constructed or were to be constructed should be protected from floods of 

once-a-century proportions like the one on 7 August 2001. The same 

regulations prohibited the construction of various buildings in catastrophic 

flood hazard zones. 

79.  The report went on to note that the instruction for the exploitation of 

the Pionerskoye reservoir made it clear that no constructions should be 

allowed in the area downstream of the reservoir without measures being 

taken to protect that area from floods. According to the city of 

Vladivostok’s general development plan, there should be no building 

development in the area downstream of the Pionerskoye reservoir; any 

individual housing as well as recreational and industrial facilities located in 

that area should therefore be demolished or transferred. 

80.  The report further concluded that all building development in the 

area downstream of the reservoir from its very beginning had been, and was 

being, carried out in breach of the relevant technical standards and the city 

of Vladivostok’s general development plan. It added that the constant 

increase in the density of constructions in the area downstream of the 

reservoir in the absence of any measures to protect the area from floods led 

to increased losses when floods occurred. 
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E.  Administrative bodies’ replies to the applicants’ complaints 

81.  It appears that on 11 August 2001 a commission of officials from the 

Vladivostok Administration drew up a report presenting the results of the 

inspection of the flat where the third and fourth applicants lived. The report 

listed in detail the damaged possessions and stated that the resulting damage 

amounted to 486,000 Russian roubles (“RUB”, approximately 11,500 euros, 

“EUR”). 

82.  On 14 August 2001 a similar report was drawn up following the 

inspection by the same authority of the fifth applicant’s home. The report 

confirmed that the fifth applicant’s house, its contents, the outhouses and 

land and two cars had been damaged as a result of the flood, and indicated 

that the damage amounted to RUB 200,000 (approximately EUR 4,700). It 

also mentioned that during the flood the water in the fifth applicant’s house 

had reached a level of 1.3 metres. 

83.  In their reply of 19 September 2001 to the third and fourth 

applicants’ complaint, the Vladivostok Administration stated that according 

to the information at their disposal, the human factor had played a role in 

the flood of 7 August 2007, as the water had not been released from the 

reservoir until a critical situation had emerged where a large volume of 

water had to be evacuated urgently to save the dam. The letter further stated 

that the work done by the city authorities to clear the river channel had not 

helped to prevent the houses and other structures from being flooded 

because the evacuation of water by the Water Company had been sudden 

and massive, with the result that even special concrete waterfronts of the 

dam outlet channel had been broken. The letter went on to say that the 

reservoir was the property of the regional authorities and therefore the 

Vladivostok city authorities had no power to reprimand staff of the Water 

Company. However, criminal proceedings had been brought in connection 

with the pecuniary damage suffered by residents of Vladivostok and the 

disruption of transport lines during the heavy rains and the evacuation of 

water from the Pionerskoye reservoir which should lead to the punishment 

of those responsible. Also, the Administration of the Sovetskiy District had 

filed a civil claim requesting that the actions of the Water Company be 

found unlawful. Lastly, the letter stated that compensation for pecuniary 

damage would only be possible from the federal budget (a request to that 

effect had already been sent to the Russian Government) and from insurance 

companies. 

84.  On 4 April 2002 the Russian Government ordered that funds be 

allocated for restoration work in the area flooded on 7 August 2001 and 

financial support to the victims of the flood. By a decree of 29 April 2002 

the Governor of the Primorskiy Region ordered the distribution of the funds 

allocated by the Government. According to the Government, the first 

applicant received a lump sum of RUB 14,000 (approximately EUR 350) 
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and the remaining applicants each received RUB 1,000 (approximately 

EUR 25) in financial support. Also, according to the Government, the 

victims of the flood could each have received three tons of coal with a 50% 

discount. 

85.  By a letter of 20 May 2002 the Main Department for Civil Defence 

and Emergency Situations of the Primorskiy Region informed the second 

applicant that so far no work had been carried out to repair the 

consequences of the flood. 

86.  On 8 August 2002 the regional prosecutor’s office sent a request 

(представление) to the head of the Vladivostok Administration. An inquiry 

by the prosecutor’s office had established that over the past year the city 

authorities had not taken any measures to remedy the consequences of the 

flood of 7 August 2001 and, in particular, that the Pionerskaya river 

remained abundantly littered with household and other debris, including 

large fragments of concrete structures destroyed during the flood, as well as 

wood and silt. The prosecutor’s office went on to say that the city 

authorities’ inactivity was putting the lives of the people living along the 

river in danger, since in view of the heavy rainfall in July-August 2002 and 

the need to evacuate water from the Pionerskoye reservoir, there was a real 

risk of a flood similar to that of 7 August 2001. The prosecutor’s office thus 

urged the city authorities to carry out clean-up work and to inform it of the 

results within a month. 

87.  In similar letters of 11 June and 9 August 2004 respectively, the 

regional prosecutor’s office notified the fourth and second applicants of the 

status of the proceedings in cases nos. 916725 and 292025 and stated that, 

following its requests of 2002, work had been carried out to clean up the 

Pionerskaya river, financed by the regional budget. Also, further funds 

would be allocated for flood protection work in the area close to the 

Pionerskaya river. The fourth applicant was also informed of her right to be 

declared a civil claimant in criminal case no. 292025, and sought 

compensation for the pecuniary damage she had suffered as a result of the 

flood of 7 August 2001. 

88.  On 7 July 2004 the regional prosecutor’s office further replied to the 

fourth applicant that an expert inquiry had confirmed that the building in 

which she lived was in an unsound state following the flood and that repair 

work was necessary. According to the letter, the Vladivostok 

Administration had been asked to do the work. 

89.  In a working report of 23 November 2004 the head of the 

Vladivostok Department for Civil Defence and Emergency Situations 

informed the deputy head of the Vladivostok Emergency Commission that 

the residential quarters near the Pionerskaya river were regularly flooded 

during heavy storms because the river was full of litter and obstructed by 

earth dumped into it for construction work, as well as the absence or poor 

state of drainage along the streets in the affected area, including 
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Semiradskiy Street. A series of measures were needed to protect the city of 

Vladivostok from floods and, in particular, to clear the Pionerskaya river 

and equip the streets in the area near the river with a proper drainage 

system. 

90.  In a letter of 7 February 2005 the Main Department for Civil 

Defence and Emergency Situations of the Primorskiy Region notified the 

second applicant of the allocation in 2004 of funds for work to repair the 

consequences of the flood of 7 August 2001. According to the letter, the 

work was scheduled for May-June 2005. 

91.  On 11 May 2005, in reply to a complaint from the second applicant, 

the regional prosecutor’s office confirmed that the Vladivostok 

Administration had failed thus far to take any measures to prevent 

Semiradskiy Street from being flooded and, in particular, to carry out the 

work indicated in the working report of 23 November 2004, and that no 

budgetary funds had been or were being allocated for such work. 

92.  In a letter of 6 June 2005 the regional prosecutor’s office further 

informed the second applicant that the authorities were currently working on 

a fortification project to protect Vladivostok, including the area near the 

Pionerskaya river, from floods, that funds for the work had been assigned 

from the federal budget and that the work would be completed on schedule. 

93.  On 11 July 2006 the Vladivostok Administration informed the 

second applicant that no funds had been appropriated for clean-up work in 

the Pionerskaya river in the 2006 budget. 

F.  Civil proceedings 

94.  The applicants brought five separate sets of civil proceedings against 

the Primorskiy Region and Vladivostok City authorities and – save for the 

second and fifth applicants – the Water Company, seeking damages for their 

lost property as well as compensation for the anguish and distress they had 

suffered during the flood of 7 August 2001. They claimed that the flood had 

had such devastating effects mainly because of the poor state of the channel 

of the Pionerskaya river and the drainage system and the authorities’ failure 

to check and clear them. The first and second applicants reported that during 

the flood the water in their flats had risen to a height of 1.2 metres and 

remained at that level for a long time. The fifth applicant reported that 

during the flood the water in his house had risen to a height of 1.3 metres 

and remained at that level for about six hours. The sixth applicant reported 

that she had been at home during the flood and that the water in her flat had 

risen instantaneously to above head level and remained at that level for a 

long time. 
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1.  Court decisions in the first, second, fifth and sixth applicants’ cases 

95.  In two judgments of 27 October 2004, a judgment of 28 October 

2004 and a judgment of 14 December 2004, all very similar, the Sovetskiy 

District Court of Vladivostok (“the District Court”) dismissed the claims 

brought respectively by the first, second, fifth and sixth applicants. It noted, 

in particular, that according to the expert report of 24 January 2003 the 

action taken by the Water Company in a situation of extremely heavy 

rainfall had been correct. The court further referred to an expert report of 

29 September 2002 which had found that the flood had been caused by the 

fact that the river channel had been narrowed by various structures and 

overgrown with vegetation, whereas the action taken by the Water 

Company in the circumstances had been correct. The court concluded that 

both expert reports suggested that the heavy rainfall had been the main 

cause of the flood. 

96.  The court also referred to the investigating authorities’ decision of 

25 January 2003 to discontinue criminal proceedings against Mr L., the 

director of the Water Company, owing to the absence of any constituent 

elements of a crime in his actions, and the decision of 5 March 2004 to 

discontinue criminal proceedings against officials of the city of Vladivostok 

and the Primorskiy Region for lack of evidence of a crime. 

97.  It further noted that under the relevant legislation waterways like the 

Pionerskaya river could not be municipally owned, so there had been no 

obligation on the Vladivostok Administration to assign funds from the local 

budget for clean-up work on the river. The Vladivostok authorities had 

requested the Administration of the Primorskiy Region to assign money for 

the work from the regional budget. 

98.  The court thus concluded that no fault could be attached to any of 

the defendants for the damage sustained by the relevant applicants, which 

had been the result of force majeur. In the court’s opinion that conclusion 

was corroborated by the fact that following the flood, in the period between 

7 and 11 August 2001, the authorities had declared an emergency situation 

throughout the city of Vladivostok and not only in the flooded area near the 

Pionerskaya river. 

99.  On 29 November 2004 the Primorskiy Regional Court (“the 

Regional Court”) upheld on appeal the judgment delivered in the second 

applicant’s case. It confirmed that the Vladivostok city authorities had had 

no obligation to clear the Pionerskaya river as it was not municipal property, 

and that any clean-up work should have been carried out by the Water 

Company. The court went on to say that it followed from the two expert 

reports relied on by the first-instance court that even if the Pionerskaya river 

channel and floodplain had been cleared it could not be excluded that the 

residential buildings near the river, including the one in which the second 

applicant lived, would nevertheless have been flooded, taking into account 

the exceptional intensity of the rains on the date in question. The court also 
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noted that the defendants had offered welfare aid to the victims of the flood, 

including the second applicant, within the amount assigned for that purpose, 

and that her claim regarding pecuniary damage had not been supported by 

any documentary evidence and was therefore unsubstantiated. 

100.  On 16 December 2004 and 9 March 2005 the Regional Court also 

upheld on appeal the judgments given in the first, fifth and sixth applicants’ 

cases, adhering to the reasoning of the first-instance court. 

2.  Court decisions in the third and fourth applicants’ case 

(a)  First round of proceedings 

101.  On 25 February 2003 the District Court delivered a judgment in the 

case brought by the third and fourth applicants. It based its findings on 

expert reports of 15 May and 29 September 2002 and 24 January 2003 

produced in the context of the investigation in criminal case no. 916725 and 

on other materials in that criminal case. 

102.  The court established that the Pionerskoye reservoir was run by the 

Water Company and was the property of the regional authorities. It also 

noted that since 1995 a special-purpose federal programme on protection of 

the Primorskiy Region from floods had been in progress, and that it was the 

Primorskiy regional authorities who had requested that programme and 

controlled the receipt and use of the funds earmarked for that purpose. The 

court went on to say that the programme had envisaged extensive work to 

reconstruct and build flood-protection facilities in inhabited areas, including 

the Pionerskaya river channel, and the construction of a water evacuation 

channel. 

103.  The judgment further stated that all three aforementioned expert 

reports had established that no measures to implement the federal 

programme in question had been taken. It then described in detail the poor 

state of the Pionerskaya river channel. 

104.  The court also referred to the decision of 6 September 1999 in 

which the Vladivostok Emergency Commission had urged the city 

authorities to clear the Pionerskaya river channel (see paragraph 16 above), 

and to a report by a committee of officials from the Vladivostok 

Administration dated 4 July 2001, which reflected on the poor state of the 

Pionerskaya river channel and invited the city authorities to have it cleared 

(see paragraph 22 above). The court noted that the city authorities had not 

adduced any evidence that any such measures had been taken, or that the 

authorities had ever complied with their own decisions. 

105.  The court further noted that the defendants had not adduced any 

evidence confirming that the Pionerskaya river was regional property and 

that there was any separation of powers between the regional and municipal 

authorities concerning the maintenance of the Pionerskaya river, which, in 

the court’s opinion, had led to the inactivity and shifting of responsibility by 
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officials at various levels. The court stressed that proper, reasonable 

maintenance and exploitation of the river by the authorities would have 

helped avoid such drastic consequences. 

106.  As regards the action taken by the Water Company, the court found 

it established that the third and fourth applicants’ flat had remained intact 

until the large-scale evacuation of water by the Water Company on 

7 August 2001, following which the flat had been instantly flooded. The 

court concluded that on the day in question the Water Company had 

evacuated a large quantity of water which had overflowed the river banks 

and flooded the residential area. The court rejected an argument of the 

Water Company’s representative that if the water had not been evacuated 

the reservoir would have burst its banks, which might have caused more 

serious damage. The court noted in this connection that in view of the 

weather conditions the Water Company should have evacuated water in 

smaller quantities over a longer period of time. 

107.  The court thus attributed responsibility for the events of 7 August 

2001 to all three defendants, stating that they should have foreseen the 

adverse consequences and prevented them, but failed to do so. It stated that 

the defendants’ fault in the damage caused by the flooding of residential 

buildings situated in the vicinity of the Pionerskoye reservoir was 

established by the expert reports of 29 September 2002 and 24 January 

2003. 

108.  As regards the third and fourth applicants’ claims, the court 

established, on the basis of the available evidence, that the fourth applicant 

was the owner of the damaged flat, where she was living with her husband, 

her son and daughter-in-law (the third applicant) and a grandchild. The 

court further examined an evaluation report drawn up in the fourth 

applicant’s presence by a competent State authority (see paragraph 81 

above). The court noted that the report was signed by the fourth applicant, 

who had never disputed the amount of the damage indicated therein. 

Moreover, she confirmed to the court that as a civil claimant in the criminal 

proceedings instituted in connection with the incident of 7 August 2001, she 

had claimed the same amount. The court therefore granted the fourth 

applicant’s claim for pecuniary damage in the amount reflected in the 

evaluation report and found the remainder of that claim, as well as the third 

applicant’s claim for pecuniary damage, unsubstantiated, given in particular 

the fact that the third applicant lived in the fourth applicant’s flat, and all the 

damaged possessions in the flat had already been listed and the resulting 

damage assessed in the aforementioned evaluation report. 

109.  On 20 April 2004 the Regional Court quashed the first-instance 

judgment and remitted the case for fresh examination. It noted, in particular, 

that in stating that the Administration of the Primorskiy Region had funds at 

its disposal in the context of the federal programme to protect the region 

from floods, the first-instance court had not checked whether any funds 
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from the federal budget had ever been allocated to the Primorskiy regional 

authorities and, if so, how they had been used. Therefore, in the Regional 

Court’s opinion the lower court’s finding concerning the regional 

authorities’ failure to have work carried out in the Pionerskaya river had not 

been based on the materials of the case. 

110.  The appellate court also noted that the fact that the Water Company 

was regionally owned, in itself, could not be regarded as engaging the 

responsibility of the Administration of the Primorskiy Region, as the Water 

Company was a legal entity, and the responsibility of an owner of an entity 

such as the Water Company could be limited by relevant civil law 

provisions or that entity’s constituent documents. The Regional Court 

further stated that in the first-instance judgment no distinction had been 

made between the consequences of the exceptionally heavy rain on 

7 August 2001 and those of the authorities’ alleged failure to take measures 

to prevent flooding. 

(b)  Second round of proceedings 

111.  By a judgment of 6 December 2004 the District Court dismissed 

the third and fourth applicants’ claims in their entirety as unsubstantiated. 

The judgment was based essentially on the same reasoning as the judgments 

given in the cases brought by the first, second, fifth and sixth applicants. 

112.  On 25 January 2005 the Regional Court upheld the judgment of 

6 December 2004 on appeal. It stated that when rejecting the third and 

fourth applicants’ claims, the first-instance court concluded that the flood of 

7 August 2001 had been caused by a natural disaster whose extent could not 

have been foreseen by the defendants or avoided as a result of any 

purposeful action on their part. 

113.  The Regional Court also noted that the first-instance court had duly 

examined and rightly dismissed the claimants’ arguments to the effect that 

the defendants should be held liable for the destructive consequences of the 

evacuation of water from the reservoir. The appellate court referred to the 

expert report of 24 January 2003, which stated that the actions of the Water 

Company on 7 August 2001 had been correct and explained the flood on 

that date by the presence downstream of the Pionerskoye reservoir of 

unauthorised constructions built in breach of the city of Vladivostok’s 

general development plan, and the presence of debris and constructions in 

the floodplain of the Pionerskaya river. 

114.  The Regional Court further noted that the expert report of 

29 September 2002 stated that the cause of the flood had been the fact that 

the river channel was narrowed by constructions and overgrown with 

vegetation, and that the water evacuation strategy used by the Pionerskoye 

reservoir on the date in question had been optimal. 

115.  The court also quoted the expert report of 15 May 2002 (see 

paragraph 70 above), which had established that the vegetation obstructing 
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the river channel had helped to reduce the force of the wave following the 

evacuation of water from the reservoir, and that if the water had been 

evacuated “in accordance with the relevant instruction”, the area would 

have been flooded regardless, but the level of water would have been 1.82 

times lower. The report also noted that the Water Company had not taken 

measures to alert the population with a view to minimising the damage 

caused by the flood. 

116.  The Regional Court then concluded that all three expert reports 

singled out the exceptionally heavy rain as the main reason for the flood on 

7 August 2001, and that they considered it likely that flooding would have 

occurred irrespective of the evacuation of water by the Water Company. 

117.  The appellate court accordingly found that the District Court had 

correctly concluded, on the basis of the available materials, that in view of 

the exceptionally heavy rainfall, the Pionerskaya river would have 

overflowed its banks irrespective of the state of the river channel. It also 

noted that since it was impossible in the circumstances of the case to draw a 

distinction between the consequences of the flooding due to the weather 

conditions and those due to the poor state of the river channel, there was 

insufficient evidence to attach responsibility for the events of 7 August 2001 

to the defendants. 

II.  RELEVANT DOMESTIC LAW 

A.  Russian Civil Code 

118.  Article 1064 provides for damage caused to the property of an 

individual or of a legal entity to be compensated for in full by the person 

responsible for the damage. The latter may be released from the obligation 

to make compensation if he or she can prove that the damage was not 

caused through his or her fault; however, the law may provide for 

compensation in respect of damage even in the absence of fault on the part 

of the person who caused it. Damage inflicted by lawful actions must be 

compensated for in the cases prescribed by law. 

119.  Article 1069 stipulates that a State agency or a State official will be 

liable towards a citizen for damage caused by their unlawful actions or 

failure to act. Compensation for such damage is awarded at the expense of 

the federal or regional treasury. 

120.  Articles 151 and 1099-1101 provide for compensation for non-

pecuniary damage. Article 1099 states, in particular, that compensation shall 

be made for non-pecuniary damage irrespective of any award for pecuniary 

damage. 
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B.  Russian Water Code of 1995 

121.  The Russian Water Code, as in force at the relevant time, provided 

in its Article 37 that bodies of water located entirely within the territory of a 

particular region of Russia which were not classified as federal property 

could be the property of that region. Such bodies of water could be 

classified as regional property by the executive authorities of the region 

concerned, with the approval of the federal executive authorities. Regional 

property was managed by the regional authorities, who were entitled to 

transfer some of their corresponding powers to competent federal 

authorities. 

122.  Under Article 66 regional authorities were entitled to own, use, 

govern and manage bodies of water in their region. 

123.  Article 108 stipulated that construction, channel dredging and 

blasting operations in bodies of water and their water protection zones 

should be carried out with the approval of the State agency responsible for 

the administration and protection of water resources. 

124.  Article 117 imposed an obligation on federal and regional 

executive authorities and water users to take measures aimed at preventing 

and repairing the consequences of damage to water as a result of flooding, 

impoundment, dam- and dyke-breaking, soil erosion, mudslide and the like. 

C.  Protection from Emergencies Act 

125.   The Federal Law of 21 December 1994 No. 68-FZ “On Protection 

of Civilians and Terrains from Emergencies of Natural and Industrial 

Origin” (Федеральный закон от 21 декабря 1994 г. № 68-ФЗ «О защите 

населения и территорий от чрезвычайных ситуаций природного и 

техногенного характера», “the Protection from Emergencies Act”), in its 

section 6, imposes an obligation on the federal, regional and local 

authorities to promptly and accurately inform civilians through the mass 

media and other channels of information about any emergency situations 

and the safety measures taken to protect the population and about any 

impending disasters and means of protection against them. The same section 

provides for the liability of State officials in the event of their failure to 

make such information public. 

126.  Under section 7 the prevention of emergencies and the mitigation, 

as far as possible, of any damage and losses is a fundamental principle of 

emergency relief and requires that all preventive measures be taken suitably 

in advance. 
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D.  Hydraulic Structures Safety Act 

127.  The Federal Law of 21 July 1997 No. 117-FZ “On the Safety of 

Hydraulic Engineering Structures” (Федеральный закон от 21 июля 

1997 г. № 117-ФЗ «О безопасности гидротехнических сооружений», 

“the Hydraulic Structures Safety Act”) stipulates in its section 5 that, where 

the safety of hydraulic engineering structures is concerned, the regional 

executive authorities: are responsible for resolving questions of safety of 

hydraulic engineering structures in territories under their control; participate 

in the implementation of State policies in that sphere; develop and 

implement regional programmes on the safety of hydraulic engineering 

structures; ensure the safety of hydraulic engineering structures used in 

connection with water resources and environmental protection measures; 

take decisions on locating hydraulic engineering structures and limiting 

their exploitation in the event of a breach of the legislation on the safety of 

such structures; help to repair the consequences of accidents at hydraulic 

engineering structures; and inform the population of any accident hazard at 

hydraulic engineering structures that might trigger an emergency situation. 

128.  Section 8 lists various requirements to ensure the safety of 

hydraulic engineering structures, including State control in the matter; 

establishing safety criteria in respect of hydraulic engineering structures and 

equipping them with appropriate technical means for permanent monitoring 

of their condition; taking every possible step, in good time, to keep the risk 

of emergencies at hydraulic engineering structures to a minimum; 

earmarking sufficient funding for measures aimed at ensuring the safety of 

hydraulic engineering structures; and liability for actions (or omissions) that 

reduce the safety of hydraulic engineering structures to unacceptable levels. 

129.  Section 9 lays down the obligations of owners of, and bodies 

operating hydraulic engineering structures. It states, in particular, that they 

must: ensure the observance of safety rules and standards during the 

construction, exploitation, repair, reconstruction, conservation, dismantling, 

and so on, of hydraulic engineering structures; monitor the condition of 

such structures; evaluate natural and industrial threats to them and, on the 

basis of the data thus obtained, regularly assess the safety of hydraulic 

engineering structures, including analysis of the reasons for any decrease in 

safety, taking into account harmful natural and industrial impacts, results of 

industrial and other activities and the presence of objects in river channels 

and adjacent areas, upstream and downstream; develop systems for 

monitoring the condition of hydraulic engineering structures and take timely 

measures to ensure their proper functioning and prevent accidents; maintain 

local emergency warning systems in a state of constant readiness to raise the 

alarm in the event of an accident at a hydraulic engineering structure; 

inform the local population on questions concerning the safety of, and 

accidents at, hydraulic engineering structures; finance measures on the 
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exploitation of hydraulic engineering structures and preventing accidents 

and repairing their consequences, and so on. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION 

130.  The applicants complained that the authorities had put their lives at 

risk on 7 August 2001 by releasing a large amount of water, without any 

prior warning, from the Pionerskoye reservoir into a river which for years 

they had failed to maintain in a proper state of repair, causing a flash flood 

in the area around the reservoir where the applicants lived. They also 

complained that they had no judicial response in respect of those events. 

The applicants relied on Article 2 of the Convention, which, in so far as 

relevant, reads as follows: 

“1.  Everyone’s right to life shall be protected by law. No one shall be deprived of 

his life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this penalty is provided by law. 

...” 

A.  Submissions by the parties 

1.  The applicants 

131.  The applicants insisted that responsibility for the flood damage on 

7 August 2001 lay with the State-owned Water Company and the 

Primorskiy regional and the Vladivostok city authorities. 

132.  The applicants pointed out that the authorities had already been 

aware of the poor state of the channel of the Pionerskaya river two years 

prior to the events of 7 August 2001, and of the increased risk of large-scale 

flooding of the area in the event of evacuation of water from the 

Pionerskoye reservoir. They argued that the authorities at various levels – 

district, municipal or regional – had consistently ignored warnings, 

applications and complaints, whether from individual residents of the area 

in question or from State bodies. They referred to the results of an 

inspection of the channel of the Pionerskaya river carried out shortly before 

the flood of 7 August 2001 (see paragraph 22 above) which indicated that 

the river channel was still in an unsatisfactory condition despite numerous 

decisions by various authorities that it should be cleaned up. 
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133.  The applicants submitted that the authorities should have been 

under an obligation to carry out the necessary clean-up work in the river 

channel to ensure that its throughput capacity could cope with the maximum 

possible release of water from the Pionerskoye reservoir, which, according 

to the report of 24 January 2003, was 200 cubic metres per second if an 

open spillway was used and could be increased by 200 cubic metres per 

second if a siphon spillway was also opened (see paragraph 73 above). 

134.  The applicants argued that the Water Company had neglected its 

duty, imposed on it by section 9 of the Hydraulic Structures Safety Act (see 

paragraph 129 above), to ensure the safety of the Pionerskoye reservoir, 

including monitoring the state of the Pionerskaya river channel and keeping 

it in a proper condition. Moreover, in breach of section 6 of the Protection 

from Emergencies Act (see paragraph 125 above), the Water Company had 

failed to set in place an emergency warning system and to give to the 

residents of the area along the Pionerskaya river an emergency warning of 

the sudden evacuation of water on 7 August 2001. 

135.  The applicants further argued that, as established in relevant expert 

reports, the presence of various constructions in the floodplain of the 

Pionerskaya river had contributed significantly to raising the water level 

during the flood, which had magnified its destructive effect. They argued 

that under national law town planning, and in particular the regulation of 

construction activities in Vladivostok, was the responsibility of the 

Vladivostok Administration. However, for many years the city authorities 

had turned a blind eye to spontaneous and unauthorised building around the 

Pionerskaya river and were therefore responsible for the dramatic 

consequences of the flood. 

136.  The applicants added that at the material time the Pionerskaya river 

was the property of the Primorskiy Region, and that under section 5 of the 

Hydraulic Structures Safety Act (see paragraph 127 above) the regional 

authorities had been under an obligation to ensure the safety of the 

Pionerskoye reservoir and to inform the population of any risk of accidents 

at such constructions which could create emergency situations. The 

allocation of funds for clean-up work in river channels and measures aimed 

at securing the safety of reservoirs also fell within the competence of the 

Primorskiy Region, but the authorities had failed to earmark the necessary 

amounts for that purpose. 

137.  The applicants thus argued that the authorities’ negligent attitude 

towards their responsibilities, the lack of monitoring and the failure to 

comply with their own decisions had significantly increased the risk to the 

lives of residents in the area round the Pionerskaya river, including the 

applicants. 

138.  The applicants further argued that during and after the flood they 

had been left to their own devices, that no evacuation had been organised 
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and that they had had to make their way to safety and to deal with the 

consequences of the flood on their own. 

139.  They pointed out that even today the authorities had not taken any 

measures to eliminate the danger of a flood – the state of the Pionerskaya 

river channel remained unsatisfactory and the area where they lived was 

regularly flooded. In support of their assertions they referred to a working 

report of 23 November 2004 (see paragraph 89 above). 

140.  Lastly, the applicants contended that none of the two sets of 

criminal proceedings instituted in connection with the events of 7 August 

2001 had brought any tangible results, and that they had therefore received 

no adequate judicial response in respect of the alleged infringement of their 

right to life. 

141.  The applicants accordingly insisted that there had been a breach of 

Article 2 of the Convention in their case. 

2.  The Government 

142.  The Government contended that Article 2 of the Convention was 

inapplicable in the present case. They pointed out, first of all, that the 

second, fourth and fifth applicants had not been at home during the flood 

and that there was no evidence that their lives had been put at risk at any 

time. The Government then argued that the first, third and sixth applicants, 

who had been at home when the flood had occurred, had never claimed in 

the civil proceedings brought by them that their lives had been in danger. In 

particular, the third applicant had been able to leave home with her child 

and make her way to a safe place. The Government contended that the 

circumstances of the present case were different from those in Budayeva 

and Others v. Russia (nos. 15339/02, 21166/02, 20058/02, 11673/02 and 

15343/02, 20 March 2008) or Murillo Saldias and Others v. Spain ((dec.), 

no. 76973/01, 28 November 2006), where the applicants’ relatives had died 

and a number of the applicants had been injured as a result of the natural 

disasters concerned – a mudslide and a flood respectively – whereas in the 

present case none of the applicants had lost any relatives or sustained any 

injuries during the flood of 7 August 2001. 

143.  As to the merits of the applicants’ relevant complaint, and in so far 

as the Court’s question about the legislative and administrative framework 

for dealing with floods in the area where the applicants lived, and its 

implementation at the material time was concerned, the Government 

referred to a large number of federal laws and legal acts and other 

instruments adopted by various authorities in the Primorskiy Region, 

without, however, explaining how they were relevant in the circumstances, 

or referring to any particular relevant provisions. 

144.  The Government further submitted that the authorities had taken a 

number of measures to comply with the decision of the Vladivostok 

Emergency Commission of 6 September 1999 (see paragraph 16 above), 
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including clean-up work in the channel of the Pionerskaya river. In the 

Government’s submission, they had no information as to whether those 

measures had ensured that the overall throughput capacity of the 

Pionerskaya river channel was no less than 30-40 cubic metres per second 

as prescribed by the aforementioned decision. The Government argued, 

however, that even if such a throughput capacity had been ensured, it would 

have been impossible to avoid the flood, or even to mitigate its 

consequences, given that in the period between 12 noon and 2 p.m. the 

release of water from the Pionerskoye reservoir had been at its maximum of 

167 cubic metres per second. 

145.  The Government also argued that the amount of rain that fell on 

7 August 2007 in the vicinity of Vladivostok had exceeded several times the 

amount forecast. In fact, such heavy rain had never been seen in the region 

before. Therefore, according to the Government, there was no way the 

authorities could have foreseen the drastic consequences of that rain. In 

particular, with reference to the relevant expert reports (see 

paragraphs 71 80 above), the Government argued that it had been 

impossible to avoid the urgent large-scale evacuation of water from the 

Pionerskoye reservoir, and that the rate of the release of water from the 

reservoir on 7 August 2001 had been close to optimal. If the Pionerskoye 

reservoir had not existed, on the date in question the rain flooding to the 

mouth of the Pionerskaya river would have reached a maximum volume of 

440 cubic metres per second. The Government also contended that prior to 

the heavy rain on 7 August 2001 the Pionerskoye reservoir had had 

sufficient water storage capacity to hold the rainwater if the amount that fell 

had corresponded to the amount forecast, and therefore before 7 August 

2001 there had been no need to evacuate water in smaller quantities over a 

longer period in an attempt to avoid the flood. Indeed, as pointed out by the 

Government, the Pionerskoye reservoir, which supplied drinking water to 

the city of Vladivostok, was usually only refilled over a limited period 

during the rainy season. 

146.  The Government admitted that at the time of the flood of 7 August 

2001 there had been no operational emergency warning system in the 

Pionerskoye reservoir to raise the alarm in the event of a sudden large-scale 

evacuation of water, as prescribed by the decision of the Vladivostok 

Emergency Commission of 6 September 1999. They insisted, however, that 

the population of Vladivostok had been informed about forthcoming heavy 

rain by the media. They also stated that the lack of an emergency warning 

system had not prevented the third applicant from leaving her apartment 

when the water began to rise and going to a safe place. 

147.  They further argued that immediately after the flood the evacuation 

of the affected population had been organised in accordance with the 

decision of the Vladivostok Emergency Commission of 7 August 2001. In 

particular, those residents who found themselves in a flooded area had been 
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moved to temporary accommodation centres and provided with meals and 

drinking water. 

148.  Lastly, the Government submitted that on 9 August 2001 a criminal 

investigation in case no. 916725 had been opened in connection with the 

incident of 7 August 2001, and the applicants had been granted the status of 

victims and civil claimants. The proceedings were discontinued on 

25 January 2003 owing to the absence of the constituent elements of a 

criminal offence in the actions of Mr L., the director of the Water Company. 

The Government said they had been unable to submit the materials of that 

investigation to the Court because, as stated in a letter of 4 September 2009 

from a representative of the Department of the Interior of the Primorskiy 

Region, the materials had been destroyed upon expiry of the period for their 

storage. Also, on 24 January 2003 a separate set of criminal proceedings had 

been disjoined from the aforementioned investigation. The Government 

refused to submit the materials from this latter investigation, stating that 

they were being studied by the Prosecutor General’s Office. 

149.  Overall, the Government insisted that, apart from setting in place an 

emergency warning system at the Pionerskoye reservoir, they had taken all 

possible measures to prevent the risk to the applicants’ lives. However, the 

rain on 7 August 2001 had been of such intensity that the authorities could 

not possibly have foreseen and prevented the flood and its consequences. 

B.  The Court’s assessment 

1.  Admissibility 

150.  The Court notes at the outset that the Government contested the 

applicability of Article 2 of the Convention in the present case, stating that 

the second, fourth and fifth applicants had been absent from their flats when 

they were flooded, and that the first, third and sixth applicants, although 

they had been at home during the flood, had not sustained any injuries, or 

lost any of their relatives as a result of the flood. According to the 

Government, therefore, at no moment had there been any risk to the 

physical integrity of any of the applicants. 

151.  The Court reiterates in the above connection that Article 2 of the 

Convention does not solely concern deaths resulting from the use of force 

by agents of the State but also, in the first sentence of its first paragraph, 

lays down a positive obligation on States to take appropriate steps to 

safeguard the lives of those within their jurisdiction (see, among other 

authorities, Öneryıldız v. Turkey [GC], no. 48939/99, § 71, ECHR 2004-XII, 

and Budayeva and Others, cited above, § 128). Moreover, this Article, read 

as a whole, covers not only situations where certain action or omission on 

the part of the State led to a death complained of, but also situations where, 

although an applicant survived, there clearly existed a risk to his or her life 
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(see, mutatis mutandis, Makaratzis v. Greece [GC], no. 50385/99, §§ 49-55, 

ECHR 2004-XI, and Budayeva and Others, cited above, § 146). It is 

therefore essential to determine in the present case whether the applicants’ 

lives were endangered as a result of the events complained of. 

152.  The Court observes that, as the parties agreed, the second, fourth 

and fifth applicants were away from their homes during the flood on 

7 August 2001. Moreover, it appears that by the time they returned home in 

the evening there was already no water left in their flats (see 

paragraphs 37-38 above). Also, the aforementioned applicants never alleged 

that they had been caught by the flood in the places where they had spent 

the day in question. In such circumstances, the Court accepts the 

Government’s argument that there was no evidence that any threat to the 

lives of the second, fourth and fifth applicants had ever existed as a result of 

the flood of 7 August 2001. Article 2 of the Convention is therefore 

inapplicable. It follows that the complaint brought by the second, fourth and 

fifth applicants under that Article is incompatible ratione personae with the 

provisions of the Convention within the meaning of Article 35 § 3 (a), and 

must be rejected in accordance with Article 35 § 4 thereof. 

153.  On the other hand, the Court is unable to reach the same conclusion 

as regards the relevant complaint lodged by the first, third and sixth 

applicants. It notes in this connection that, as the parties agreed, these 

applicants were at home during the flood. The Court further takes into 

account these applicants’ submission – undisputed by the Government – 

that the water arrived and rose very quickly (see paragraphs 32, 34, 36 

and 39 above). Nor is it in dispute between the parties that the water reached 

a level of 1.20 metres in the first and third applicants’ flats, and up to 

1.50 metres in the sixth applicant’s dwelling (see paragraph 40 above). In 

the Court’s opinion, even a level of 1.20 metres can be regarded as 

sufficiently high to have put these applicants’ lives at risk, given, in 

particular, that the first applicant was a disabled 63-year-old at the time, and 

the then 55-year-old sixth applicant, in her own submission, could not 

swim. 

154.  As regards the third applicant, the Court is unable to agree with the 

Government that her life was not endangered because she managed to leave 

the flooded area on her own. The Court considers a situation where the third 

applicant had to wade, with her 21-month-old child in her arms, in seething, 

breast-deep, turbid water full of floating debris, as being dangerous to her 

life. The Court also takes into account the applicants’ submission that the 

level of water in the street was even higher than inside their homes (see 

paragraphs 34 and 38 above), which matches the finding of the expert report 

of 24 January 2003 that over much of the flooded area the water had been 

1.5-2 metres deep (see paragraph 75 above). 

155.  Overall, in the Court’s opinion, these circumstances leave no doubt 

as to the existence of an imminent risk to the lives of the first, third and 
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sixth applicants, which brings their complaint on that account within the 

scope of Article 2 of the Convention. The fact that they survived and 

sustained no injuries has no bearing on this conclusion. 

156.  The Court notes therefore that this part of the application, in so far 

as it was brought by the first, third and sixth applicants (“the relevant 

applicants”), is not manifestly ill-founded within the meaning of Article 35 

§ 3 (a) of the Convention. It further notes that it is not inadmissible on any 

other grounds. It must therefore be declared admissible. 

2.  Merits 

(a)  Substantive aspect of Article 2 of the Convention 

i.  General principles 

157.  The Court reiterates that the positive obligation to take all 

appropriate steps to safeguard life for the purposes of Article 2 (see 

paragraph 151 above) entails above all a primary duty on the State to put in 

place a legislative and administrative framework designed to provide 

effective deterrence against threats to the right to life (see Öneryıldız, cited 

above, § 89, and Budayeva and Others, cited above, § 129). 

158.  The Court considers that this obligation must be construed as 

applying in the context of any activity, whether public or not, in which the 

right to life may be at stake, and a fortiori in the case of industrial activities, 

which by their very nature are dangerous. In the particular context of 

dangerous activities special emphasis must be placed on regulations geared 

to the special features of the activity in question, particularly with regard to 

the level of the potential risk to human lives. They must govern the 

licensing, setting up, operation, security and supervision of the activity and 

must make it compulsory for all those concerned to take practical measures 

to ensure the effective protection of citizens whose lives might be 

endangered by the inherent risks (see Öneryıldız, cited above, §§ 71 

and 90). 

159.  Among these preventive measures particular emphasis should be 

placed on the public’s right to information, as established in the case-law of 

the Convention institutions. The relevant regulations must also provide for 

appropriate procedures, taking into account the technical aspects of the 

activity in question, for identifying shortcomings in the processes concerned 

and any errors committed by those responsible at different levels (see 

Öneryıldız, cited above, §§ 89- 90, and Budayeva and Others, cited above, 

§ 132 ). 

160.  As to the choice of particular practical measures, the Court has 

consistently held that where the State is required to take positive measures, 

the choice of means is in principle a matter that falls within the Contracting 
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State’s margin of appreciation. There are different avenues to ensure 

Convention rights, and even if the State has failed to apply one particular 

measure provided by domestic law, it may still fulfil its positive duty by 

other means. In this respect an impossible or disproportionate burden must 

not be imposed on the authorities without consideration being given, in 

particular, to the operational choices which they must make in terms of 

priorities and resources; this results from the wide margin of appreciation 

States enjoy, as the Court has previously held, in difficult social and 

technical spheres (see Budayeva and Others, cited above, §§ 134-35). 

161.  In assessing whether the respondent State complied with its 

positive obligation, the Court must consider the particular circumstances of 

the case, regard being had, among other elements, to the domestic legality 

of the authorities’ acts or omissions, the domestic decision-making process, 

including the appropriate investigations and studies, and the complexity of 

the issue, especially where conflicting Convention interests are involved. 

The scope of the positive obligations imputable to the State in the particular 

circumstances would depend on the origin of the threat and the extent to 

which one or the other risk is susceptible to mitigation (see Budayeva and 

Others, cited above, §§ 136-37). 

ii.  Application of the general principles in the present case 

162.  The Court notes at the outset that it does not seem to be in dispute 

between the parties that the area where the relevant applicants lived was 

flooded on 7 August 2001 after an urgent massive evacuation of water from 

the Pionerskoye reservoir. The Government, however, denied their 

responsibility for the incident in question, stating that the evacuation of 

water on 7 August 2001 had been rendered necessary by the exceptionally 

heavy rain which had proved to be several times heavier than forecast and 

which they could not have foreseen. Therefore, in the Government’s 

submission, they could not have prevented or avoided the release of water 

and the ensuing flood and were not responsible for its consequences. 

163.  Having regard to the materials in its possession, the Court is 

prepared to accept that the evacuation of water on 7 August 2001 could not 

have been avoided given the exceptional weather conditions on that day and 

the risk of the dam breaking, which could have entailed serious 

consequences (see paragraphs 51, 71 and 77 above). It will, furthermore, not 

speculate as to whether the flood on the aforementioned date could have 

been prevented if the Water Company had released water in smaller 

quantities over a longer period, as some of the national authorities appear to 

have suggested (see paragraphs 83 and 106 above). 

164.  At the same time, the Court is not convinced that the events of 

7 August 2001 could be explained merely by adverse meteorological 

conditions on that date which were beyond the Government’s control, as 

they seem to have suggested. In this regard, the Court notes that the 
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Pionerskoye reservoir is a man-made industrial facility containing millions 

of cubic metres of water (see paragraph 25 above) and situated in an area 

prone to heavy rains and typhoons during the summer season (see 

paragraphs 8-9 above). In the Court’s opinion, the operation of such a 

reservoir undoubtedly falls into the category of dangerous industrial 

activities (see paragraph 158 above), particularly given its location. 

165.  Moreover, in so far as the Government may be understood as 

having asserted that they could not have foreseen that it would be necessary 

to evacuate such a large quantity of water from the Pionerskoye reservoir on 

7 August 2001, because such heavy rainfall as on that day had never 

occurred in that region before, the Court finds this argument unconvincing. 

Indeed, it is clear from the adduced materials that in the years preceding the 

flood, the authorities knew that it might be necessary urgently to release 

water from the reservoir. In particular, in his letter of 7 June 1999 the head 

of the Water Company informed the Vladivostok Administration that it 

might be necessary to evacuate water urgently from the reservoir in the 

event of heavy rain (see paragraph 15 above); and in a letter of 29 May 

2000 the Vladivostok Administration admitted that the water level in the 

reservoir was close to critical and some of it would have to be evacuated 

(see paragraph 19 above). Against this background, even if it is prepared to 

accept that the rain on 7 August 2001 was of an exceptional intensity, the 

Court is not persuaded that the authorities could claim to have been taken 

unaware by the rain in so far as the operation of the Pionerskoye reservoir 

was concerned. It considers that, irrespective of the weather conditions, they 

should have foreseen the likelihood as well as the potential consequences of 

releases of water from the reservoir. 

166.  Overall, the Court finds that the authorities had positive obligations 

under Article 2 of the Convention to assess all the potential risks inherent in 

the operation of the reservoir, and to take practical measures to ensure the 

effective protection of those whose lives might be endangered by those 

risks. 

167.  The Court notes first of all, in this connection, that in listing various 

legal acts and other legal instruments adopted by both the federal and the 

regional authorities, the Government provided no explanation as to how 

they were relevant in the circumstances of the present case, and whether 

they were effectively implemented at the relevant time (see paragraph 143 

above). In the absence of any such explanation, the Court will make its 

assessment of the legislative and administrative framework in place at the 

material time on the basis of the available evidence. 

168.  The Court takes note of the existence of technical requirements 

which made it clear that the area along the Pionerskaya reservoir should not 

be inhabited unless certain preventive measures were taken. In particular, as 

stated in the expert report of 24 January 2003, which is the only report made 

available to the Court (see paragraph 70 above), the instruction for the 

634



 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 35 

exploitation of the Pionerskoye reservoir clearly prohibited any urban 

development in the area downstream of the reservoir without measures 

being taken to protect that area from floods (see paragraph 79 above). The 

authorities were therefore expected either to apply town planning 

restrictions and to prevent the area in question from being inhabited, or to 

take effective measures to protect the area from floods before allowing any 

development there. 

169.  The Court notes that, in practice, neither was done. Indeed, as is 

clear from the expert report of 24 January 2004, urban development in the 

area downstream of the Pionerskoye reservoir went on despite the relevant 

technical requirements and in the absence of any measures aimed at 

protecting the area from floods (see paragraph 80 above). Moreover, as can 

be ascertained from the decision of 20 July 2004, by which criminal 

proceedings against officials of the Vladivostok city and the Primorskiy 

regional authorities in connection with the alleged breach of town planning 

restrictions were discontinued, the urban development in the 

aforementioned area was lawful given the absence of any legal framework 

banning such development in the area in question (see paragraph 58 above). 

170.  In other words, it appears that the authorities disregarded technical 

and safety requirements and, therefore, potential risks, including risk to 

human lives, by failing to reflect them in legal acts and regulations and 

allowing urban development in the area downstream from the Pionerskoye 

reservoir. The Court considers that the authorities’ failure to regulate 

settlements on that territory is an element to be taken into account when 

considering the Government’s responsibility in the context of their positive 

obligations under Article 2 of the Convention. The Court is aware that it 

cannot be excluded that construction has gone on in the area downstream of 

the reservoir ever since the facility went into operation in 1936. The Court is 

also mindful of the fact that it has no temporal jurisdiction to assess this 

situation as it may have existed prior to 5 May 1998, the date of the entry 

into force of the Convention in respect of Russia. 

171.  However, the facts as they stand make it clear that the situation also 

obtained after the crucial date. Indeed, it is clear from the materials at the 

Court’s disposal that, in the period following the ratification, the authorities 

remained inactive and failed to apply any town planning restrictions or to 

take other necessary steps to protect those individuals who, on the date of 

the entry into force of the Convention in respect of Russia, were living in 

the area downstream of the Pionerskoye reservoir. 

172.  First of all, there was a deficiency in the legislative and 

administrative framework as regards town planning policy in the area below 

the Pionerskoye reservoir. Indeed, whereas the expert report of 24 January 

2003 stated that all residential buildings and recreational and industrial 

facilities in the downstream area had been constructed in breach of relevant 

technical requirements and should be removed or transferred (see 
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paragraph 79 above), the decision of 20 July 2004 made it clear that 

construction activities in the downstream part of the Pionerskaya river were 

allowed within the limits of the site with already existing buildings, that no 

zones where new construction was prohibited were delimited in the general 

development plan for Vladivostok, that no demolition or transfer of 

previously constructed buildings was planned, and that the owners and 

leaseholders of those buildings and plots of land were entitled to use and 

dispose of them, and in particular to construct new buildings in the place of 

old ones (see paragraph 59 above). 

173.  The Court also notes the authorities’ continuous failure, in breach 

of the relevant regulations, to establish flood zones, catastrophic flood 

hazard zones and water protection zones in the city of Vladivostok and to 

determine whether the land below the Pionerskoye reservoir belongs to any 

such zones (see paragraphs 55-57 above), without any rational explanation. 

As a result, it appears that no assessments have been made to date as regards 

the risk of floods potentially dangerous to individuals living in that area, and 

no measures have been taken to prevent such a risk, so the danger to those 

individuals’ lives is ever present. In the absence of any explanation by the 

Government, the Court can see no justification for the aforementioned 

failings by the authorities. 

174.  The Court further considers that the authorities’ responsibility 

under Article 2 of the Convention is also engaged on account of their failure 

to keep the Pionerskaya river channel free of obstruction, and in particular 

to ensure that its throughput capacity met the relevant technical 

requirements of the Pionerskoye reservoir, and to set an emergency warning 

system in place at the reservoir. 

175.  In this regard the Court refers first of all to the findings of the 

expert report of 24 January 2003 to the effect that the water evacuated from 

the reservoir on 7 August 2001 had flowed down the river in the form of a 

wave, and that the presence of debris and unauthorised constructions in the 

flood plane of the Pionerskaya river had contributed significantly to raising 

the water level during the flood. In particular, the report reveals that the 

presence of bridges and service pipelines in some parts of the river had 

raised the water level by up to 1.5 metres (see paragraph 77 above). It 

appears that similar findings were made in the report of 29 September 2002 

(see paragraphs 95 and 114 above). 

176.  The Court further notes that at least two years before the flood of 

7 August 2001 the authorities were made aware of the poor state of the 

Pionerskaya river channel and of the risk, as well as the possible extent and 

consequences, of a flood in the area around the Pionerskoye reservoir in the 

event of urgent evacuation of water from the reservoir. In particular, in a 

letter of 7 June 1999 addressed to the Vladivostok city authorities, the head 

of the Water Company stated that in view of the adverse weather forecast 

for the summer/autumn 1999, and in particular in the event of heavy rain, 
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the Water Company might have to evacuate water from the reservoir, which 

might cause flooding over an extensive area given the poor state of the river 

channel (see paragraph 15 above). 

177.  Furthermore, as can be ascertained from the decision of the 

Vladivostok Emergency Commission of 6 September 1999, the authorities’ 

attention was drawn to the problem of proper maintenance of the 

Pionerskaya river channel even before 1999. In particular, the said decision 

stated that the question of cleaning up the course of the Pionerskaya river 

was regularly raised every year, and yet no measures had been taken. The 

decision attested to the poor condition of the river channel, confirming, in 

particular, that the river channel as well as its outlet channels were 

abundantly overgrown with vegetation, cluttered with debris and household 

waste, and blocked by unauthorised dams and other structures which created 

a threat of flooding over an area of 15 square kilometres, with a population 

of over 5,000 people, in the event of the urgent large-scale release of water 

from the Pionerskoye reservoir. The decision urged the authorities at the 

municipal and district levels to take the necessary measures, including 

cleaning and deepening the river channel to ensure that its throughput 

capacity was no less than 30-40 cubic metres per second. It was also 

prescribed that the local population be duly informed that the floodplain of 

the Pionerskaya river might be inundated in the event of the urgent large-

scale evacuation of water from the Pionerskoye reservoir. The decision also 

ordered the restoration of the local early warning system to raise the alarm if 

there was a threat of flooding (see paragraph 16 above). 

178.  In so far as the decision of 6 September 1999 urged the authorities 

to ensure the throughput capacity of the river channel of at least 30 to 40 

cubic metres per second, the Court notes that the expert report of 24 January 

2003 indicated that the throughput capacity of the two spillways of the 

Pionerskoye reservoir totalled 400 cubic metres per second (see paragraph 

73 above), which is ten times higher. Thus, the Court cannot but accept the 

relevant applicants’ argument that the Vladivostok Emergency 

Commission’s reference to the minimum throughput capacity of 30 to 40 

cubic metres per second remains unclear. 

179.  In any event it does not appear that, even as it stood, the decision of 

6 September 1999 was duly implemented. Although, according to the 

Government’s submissions, certain measures were taken (see paragraphs 17, 

18 and 20 above), they were obviously insufficient, the poor state of the 

Pionerskaya river channel being regularly attested by various authorities in 

the subsequent period. Indeed, a letter from the Vladivostok Administration 

dated 29 May 2000 made it clear that the river channel remained overgrown 

with vegetation and cluttered with debris, that the risk of flooding persisted 

and that urgent steps should be taken in that connection (see paragraph 19 

above). A report by the Vladivostok Administration drawn-up on 4 July 

2001, that is shortly before the events under examination, reflected in detail 
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the poor state of the river channel and recommended a number of measures, 

similar to those already prescribed on several occasions (see paragraph 22 

above). 

180.  It is therefore clear that, for years, the authorities failed to make any 

meaningful effort to ensure that the throughput capacity of the Pionerskaya 

river channel was sufficient in view of the technical characteristics of the 

Pionerskoye reservoir (see paragraph 73 above), or at least to keep the river 

channel clear with a view to mitigating, if not preventing, the risk and 

consequences of flooding in the event of the urgent evacuation of water 

from the reservoir. 

181.  Under the circumstances, the authorities could reasonably have 

been expected to acknowledge the increased risk of grave consequences in 

the event of flooding following the urgent evacuation of water from the 

Pionerskoye reservoir, and to show all possible diligence in alerting the 

residents of the area downstream of the reservoir. In any event, informing 

the public of the inherent risks was one of the essential practical measures 

needed to ensure effective protection of the citizens concerned (cf. 

Budayeva and Others, cited above, § 152). In this connection, the Court 

notes that in a letter of 16 June 2000 the Administration of the Sovetskiy 

District of Vladivostok stated that the population living in the floodplain of 

the Pionerskaya river had been told what to do in the event of serious 

inundation (see paragraph 20 above). However, the Court is sceptical about 

that statement, given that the letter provided no further details, for example, 

as to the form in which the information concerned had been provided to the 

population, or what the contents of that information were. At the same time, 

the Court notes that the applicants consistently maintained that, even though 

by 7 August 2001, when the flood occurred, they had been living near the 

Pionerskoye reservoir for many years, they had never been warned by the 

authorities that they lived in a flood-prone area (see paragraphs 47-49 

above). 

182.  Moreover, the Court notes the authorities’ continued failure to 

restore and maintain an operational emergency warning system to raise the 

alarm in the event of the massive release of water from the Pionerskoye 

reservoir, in spite of various requests to that effect (see paragraphs 16 

and 23 above). The Court further notes that, even after the flood of 7 August 

2001, the authorities remained passive and failed to take any practical 

measures to clear the river channel. Their manifest inactivity, putting the 

lives of people living along the Pionerskaya river in danger, was 

acknowledged by prosecutors and other State agencies (see paragraphs 85, 

86, 89, 91 and 93 above). 

183.  The Court does not overlook the authorities’ wide margin of 

appreciation in matters where the State is required to take positive action 

(see paragraph 160 above). It is convinced, however, that no impossible or 

disproportionate burden would have been imposed on the authorities in the 
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circumstances of the present case if they had complied with their own 

decisions and, in particular, taken the action indicated therein to clean up the 

Pionerskaya river to increase its throughput capacity and to restore the 

emergency warning system at the Pionerskoye reservoir. 

184.  The Court also notes that the Government did not indicate whether 

any other solutions were envisaged to ensure the safety of the local 

population, and in particular whether any town planning policies or specific 

safety measures were in application at the material time in the area where 

the relevant applicants lived. The information they submitted related 

exclusively to certain measures taken in an attempt to clear the Pionerskaya 

river channel, which, as the Court has established in paragraph 179 above, 

were inadequate and insufficient. Moreover, the Government failed to 

indicate the relevant legislative and administrative framework, merely 

referring to various legal acts and instruments (see paragraph 167 above). 

Nor did they clearly indicate which authority was responsible for the proper 

maintenance of the Pionerskaya river at the relevant time. From the facts as 

they stand, it appears that, as was pointed out by the Sovetskiy District 

Court of Vladivostok in its judgment of 25 February 2003, there was no 

separation of responsibilities between the authorities at various levels 

concerning the maintenance of the Pionerskaya river, which led to inactivity 

and the shifting of responsibility by officials, and, as a result, to the drastic 

consequences of the flood of 7 August 2001 (see paragraph 105 above). 

185.  In the light of the foregoing, the Court finds that the Government’s 

responsibility was engaged for the following reasons. Firstly, the authorities 

failed to establish a clear legislative and administrative framework to enable 

them effectively to assess the risks inherent in the operation of the 

Pionerskoye reservoir and to implement town planning policies in the 

vicinity of the reservoir in compliance with the relevant technical standards. 

Secondly, there was no coherent supervisory system to encourage those 

responsible to take steps to ensure adequate protection of the population 

living in the area, and in particular to keep the Pionerskaya river channel 

clear enough to cope with urgent releases of water from the reservoir, to set 

in place an emergency warning system there, and to inform the local 

population of the potential risks linked to the operation of the reservoir. 

Lastly, it has not been established that there was sufficient coordination and 

cooperation between the various administrative authorities to ensure that the 

risks brought to their attention did not become so serious as to endanger 

human lives. Moreover, the authorities remained inactive even after the 

flood of 7 August 2001, with the result that the risk to the lives of those 

living near the Pionerskoye reservoir appears to persist to this day. 

186.  The aforementioned findings are sufficient to enable the Court to 

conclude that the Government failed in its positive obligation to protect the 

relevant applicants’ lives. In such circumstances, it does not consider it 
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necessary further to examine whether the rescue operation was duly 

organised. 

187.  There has accordingly been a violation of Article 2 of the 

Convention in its substantive aspect. 

(b)  Procedural aspect of Article 2 of the Convention 

i.  General principles 

188.  The Court reiterates that where lives have been lost in 

circumstances potentially engaging the responsibility of the State, Article 2 

of the Convention entails a duty for the State to ensure, by all means at its 

disposal, an adequate response – judicial or otherwise – so that the 

legislative and administrative framework set up to protect the right to life is 

properly implemented and any breaches of that right are repressed and 

punished (see Öneryıldız, cited above, § 91, and Budayeva and Others, cited 

above, § 138). 

189.  In this connection, the Court has held that if the infringement of the 

right to life or to physical integrity is not caused intentionally, the positive 

obligation to set up an “effective judicial system” does not necessarily 

require criminal proceedings to be brought in every case and may be 

satisfied if civil, administrative or even disciplinary remedies were available 

to the victims (see, for example, Vo v. France [GC], no. 53924/00, § 90, 

ECHR 2004-VIII; Calvelli and Ciglio v. Italy [GC], no. 32967/96, § 51, 

ECHR 2002-I; and Mastromatteo v. Italy [GC], no. 37703/97, §§ 90 and 

94-95, ECHR 2002-VIII). 

190.  However, in the particular context of dangerous activities, the 

Court has considered that an official criminal investigation is indispensable 

given that public authorities are often the only entities to have sufficient 

relevant knowledge to identify and establish the complex phenomena that 

might have caused an incident. It has held that where the authorities in 

question, fully realising the likely consequences and disregarding the 

powers vested in them, failed to take measures that were necessary and 

sufficient to avert the risks inherent in a dangerous activity, the fact that 

those responsible for endangering life were not charged with a criminal 

offence or prosecuted may amount to a violation of Article 2, irrespective of 

any other types of remedy which individuals may exercise on their own 

initiative (see Öneryıldız, cited above, § 93, and Budayeva and Others, cited 

above, § 140). 

191.  To sum up, the judicial system required by Article 2 must make 

provision for an independent and impartial official investigation procedure 

that satisfies certain minimum standards as to effectiveness and is capable 

of ensuring that criminal penalties are applied where lives are lost, or put at 

mortal risk, as a result of a dangerous activity if and to the extent that this is 

justified by the findings of the investigation. In such cases, the competent 
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authorities must act with exemplary diligence and promptness and must of 

their own motion initiate investigations capable of, firstly, ascertaining the 

circumstances in which the incident took place and any shortcomings in the 

operation of the regulatory system and, secondly, identifying the State 

officials or authorities involved in whatever capacity in the chain of events 

in issue (see, mutatis mutandis, Öneryıldız, cited above, § 94, and Budayeva 

and Others, cited above, § 142). 

192.  It should in no way be inferred from the foregoing that Article 2 

may entail the right for an applicant to have third parties prosecuted or 

sentenced for a criminal offence or an absolute obligation for all 

prosecutions to result in conviction, or indeed in a particular sentence (see, 

mutatis mutandis, Perez v. France [GC], no. 47287/99, § 70, ECHR 

2004-I). On the other hand, the national authorities should not under any 

circumstances be prepared to allow life-endangering offences to go 

unpunished. This is essential for maintaining public confidence and 

ensuring adherence to the rule of law and for preventing any appearance of 

tolerance of or collusion in unlawful acts (see, Öneryıldız, cited above, 

§ 96). 

193.  The Court’s task therefore consists in reviewing whether and to 

what extent the national authorities, in reaching their conclusion, may be 

deemed to have submitted the case to the careful scrutiny required by 

Article 2 of the Convention, so that the deterrent effect of the judicial 

system in place and the significance of the role it is required to play in 

preventing violations of the right to life are not undermined (see, Öneryıldız, 

cited above, § 96, and Budayeva and Others, cited above, § 145). 

ii.  Application of the general principles in the present case 

194.  The Court observes at the outset that some degree of investigation 

was carried out into the events of 7 August 2001. It has to assess whether 

this investigation can be regarded as an adequate judicial response in the 

light of the aforementioned principles. 

195.  In this connection, the Court notes that the investigation into the 

flood of 7 August 2001 was commenced on 9 August 2001, that is two days 

later, which can be regarded as being in compliance with the requirement of 

promptness. It further appears that on 21 September 2001 the investigator in 

charge acknowledged the first applicant as a victim and civil claimant in the 

case, interviewed her and inspected the scene of the incident at her domicile 

(see paragraphs 46-47 above). The sixth applicant was also granted victim 

status and informed thereof in a letter of 2 July 2002, that is almost eleven 

months after the proceedings were instituted. It is unclear whether she was 

ever interviewed and whether the scene of the incident at her domicile was 

ever inspected. It is also unclear whether any procedural steps were taken 

with respect to the third applicant. 

641



42 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 

196.  However, the Court does not consider it necessary to establish 

whether the aforementioned investigative measures were taken and, if so, 

whether they were taken promptly, and if not, whether this affected the 

effectiveness of the investigation in the present case. The Court considers 

that rather than examining whether the preliminary investigation was fully 

compatible with all the procedural requirements established in such matters, 

it is essential to determine whether the competent authorities were 

determined to establish the circumstances of the events of 7 August 2001 

and to identify and bring to justice those responsible (see paragraph 191 

above). 

197.  With this in mind, the Court notes that originally criminal 

proceedings in connection with the flood of 7 August 2001 were brought 

against Mr L., the head of the Water Company, who ordered the evacuation 

of water from the Pionerskoye reservoir on the date in question. It appears 

that in the context of that investigation in case no. 916725, efforts were 

made to establish the circumstances of the incident of 7 August 2001. In 

particular, several expert examinations were carried out (see paragraph 70 

above). The resulting reports appear to have confirmed that the actions of 

the personnel of the Water Company, including Mr L., were correct in the 

circumstances (see paragraphs 71 and 77 above), which prompted the 

investigating authorities to discontinue the criminal proceedings against 

Mr L. At the same time, as is clear from the decision of 25 January 2003, by 

which the criminal proceedings against Mr L. were terminated, the 

investigation established that the main reason for the flood of 7 August 

2001 had been the poor state of the channel of the Pionerskaya river, and in 

particular the fact that it had been overgrown with trees and bushes and 

obstructed by various structures (see paragraph 51 above). As a result, 

separate criminal proceedings were ordered against officials from the 

Vladivostok municipal and Primorskiy regional authorities, presumably in 

that connection. 

198.  In practice, however, rather than in connection with the poor 

maintenance of the Pionerskaya river channel which, as was established by 

the investigation in case no. 916725, had as its consequence the flood of 

7 August 2001, on 28 January 2003 a prosecutor’s office of the Leninskiy 

District of Vladivostok brought criminal proceedings in case no. 292025 

against officials of the municipal and regional authorities on suspicion of 

them having abused their power when allocating plots of land for individual 

housing construction within a water protection zone in the Pionerskaya river 

basin (see paragraph 52 above). 

199.  The Court notes that despite its request the Government did not 

submit a copy of the file of the investigation in case no. 292025, and 

therefore its ability to assess the effectiveness of that investigation is 

limited. The Court further has doubts that this latter investigation, as such, 

can be regarded as an adequate judicial response to the events of 7 August 
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2001, given that its main purpose appears to have been to establish whether 

there were any abuses in town planning policies in the Pionerskaya river 

valley, rather than to pursue any further the relevant findings previously 

made by the investigation in case no. 916725, and to identify those 

responsible for the poor maintenance of the Pionerskaya river channel, 

which, as established by the investigation in case no. 916725, had been the 

main reason for the flood of 7 August 2001. 

200.  Indeed, according to the decision of 20 July 2004 (see 

paragraphs 54-61 above), while establishing, with reference to the relevant 

laws and by-laws, that it was the authorities of the Primorskiy Region and 

the Water Company who were in charge of securing the safe operation of 

the Pionerskoye reservoir, including ensuring that the river channel 

downstream of the reservoir had an adequate throughput capacity (see 

paragraph 61 above), the investigation made no apparent attempts to find 

out whether any responsibility should be attached to those authorities – let 

alone to establish the identity of the particular officials responsible – for the 

poor state of the Pionerskaya river, and in particular its obviously 

inadequate throughput capacity during the flood of 7 August 2001. 

201.  Moreover, concerning town planning policy in the city of 

Vladivostok, including the area near the Pionerskoye reservoir, the decision 

of 20 July 2004 listed a number of failings by both the municipal and the 

regional authorities, in particular their continuous failure to identify flood-

prone areas so that suitable planning restrictions could be applied (see 

paragraphs 55-57 above). The Court is struck by the fact that, having 

detected all those shortcomings, the investigating authorities decided to 

close the investigation, referring to the absence of evidence of a crime. It 

also notes that, while the decision of 20 July 2004 stated that the reason why 

the investigating authorities discontinued the proceedings against the 

officials of the Vladivostok Administration was that they had not exceeded 

their powers when allocating plots of land near the Pionerskaya river in the 

absence of any town planning restrictions at the time (see paragraph 58 

above), the reason why the proceedings against the authorities of the 

Primorskiy Region were also discontinued eludes the Court, as the 

aforementioned decision remained silent in that regard. 

202.  In view of the foregoing, the Court is not persuaded that the manner 

in which the competent Russian authorities acted in response to the events 

of 7 August 2001 secured the full accountability of the State officials or the 

authorities concerned for their role in those events and the effective 

implementation of the relevant provisions of domestic criminal law 

guaranteeing respect for the right to life (see, in a somewhat similar context, 

Öneryıldız, cited above, § 117). In the light of this finding and its general 

principles mentioned above (see paragraph 190 above), the Court further 

does not consider that any other remedy, in particular the civil proceedings 

to which the relevant applicants had recourse to claim damages in 

643



44 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 

connection with the flood of 7 August 2001, could have provided an 

adequate judicial response in respect of their complaint under Article 2 of 

the Convention. 

203.  Accordingly, the Court concludes that there has been a violation of 

Article 2 of the Convention in its procedural aspect on account of the lack of 

an adequate judicial response by the authorities to the events of 7 August 

2001. 

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

AND ARTICLE 1 OF PROTOCOL NO. 1 TO THE CONVENTION 

204.  The applicants also complained that the authorities’ failure to 

maintain the channel of the Pionerskaya river in a proper state of repair and 

to take appropriate measures to mitigate the risk of floods resulted in the 

damage done to their homes and property, and that no compensation had 

been awarded to them for their losses. They referred to Article 8 of the 

Convention and Article 1 of Protocol No. 1 to the Convention, which, in so 

far as relevant provide as follows: 

Article 8 

“Everyone has the right to respect for ... his home ... 

There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

Article 1 of Protocol No. 1 

“Every natural or legal person is entitled to the peaceful enjoyment of his 

possessions. No one shall be deprived of his possessions except in the public interest 

and subject to the conditions provided for by law and by the general principles of 

international law. 

The preceding provisions shall not, however, in any way impair the right of a State 

to enforce such laws as it deems necessary to control the use of property in 

accordance with the general interest or to secure the payment of taxes or other 

contributions or penalties.” 

A.  Submissions by the parties 

205.  The applicants submitted that their homes and property had been 

severely damaged by the flood caused by the sudden large-scale evacuation 

of water from the Pionerskoye reservoir. According to them, their lives had 
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not yet returned to normal, and they had not received proper compensation 

for their damaged property. They considered the extra-judicial 

compensation that had been paid to them humiliating. Moreover, in view of 

the authorities’ continued failure to take any measures to clean up and 

deepen the Pionerskaya river channel, there was no guarantee that the events 

of 7 August 2001 would not re-occur. 

206.  The Government insisted that there had been no breach of the 

applicants’ rights secured by Article 8 of the Convention and Article 1 of 

Protocol No. 1. They argued that there was no evidence that the damage to 

the applicants’ homes and possessions could have been avoided if the 

Pionerskaya river channel had been cleaned up or an emergency warning 

system at the Pionerskoye reservoir had been in place. They referred to 

court decisions taken in the applicants’ civil cases at the domestic level, 

stating that the alleged losses had been suffered as a result of a natural 

disaster, in the form of exceptionally heavy rain. The Government also 

stated that the relevant domestic legislation imposed no obligation on the 

State to refund the market value of damaged property, and that given the 

large number of residents affected by the flood of 7 August 2001, the 

financial aid accorded by the State could scarcely have been more generous; 

however, the authorities had distributed what financial support they could to 

all those affected by the flood, directly, automatically and irrespective of 

whether they produced proof of any actual pecuniary damage. 

B.  The Court’s assessment 

1.  Admissibility 

207.  The Court reiterates at the outset that whilst at times there may be a 

significant overlap between the concept of “home” under Article 8 of the 

Convention and that of “property” under Article 1 of Protocol No. 1, a home 

may be found to exist even where the applicant has no right or interest in 

real property (see, mutatis mutandis, Prokopovich v. Russia, no. 58255/00, 

§§ 35-39, 18 November 2004, and Khamidov v. Russia, no. 72118/01, 

§ 128, 15 November 2007). Conversely, an individual may have a property 

right in a particular building or land, within the meaning of Article 1 of 

Protocol No. 1, without having sufficient ties with it for it to constitute a 

home under Article 8 (see Loizidou v. Turkey (merits), 18 December 1996, 

§ 66, Reports of Judgments and Decisions 1996-VI). In the present case, the 

applicants’ complaints concerned damage done by the flood to their homes 

– of which the first, fourth and fifth applicants were owners and the second 

and sixth applicants were social tenants, and which the third applicant 

shared with the fourth applicant, her relative (see paragraphs 10-14 above) – 

and to their possessions in and around those homes. The Court considers it 
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appropriate to examine the applicants’ relevant complaints under both 

Article 8 of the Convention and Article 1 of Protocol No. 1. 

208.  The Court further observes that the applicants received certain 

extra-judicial compensation in respect of pecuniary losses they sustained as 

a result of the flood of 7 August 2001. In particular, the first applicant 

received a lump sum of RUB 14,000 (approximately EUR 350) and the 

remaining applicants each received RUB 1,000 (approximately EUR 25) in 

financial support. The question therefore arises whether, for the purposes of 

Article 34 of the Convention, the applicants can still claim to be “victims” 

of the alleged violation of their rights secured by Article 8 of the 

Convention and Article 1 of Protocol No. 1. In this connection, the Court 

reiterates that an applicant is deprived of his or her status as a victim if the 

national authorities have acknowledged, either expressly or in substance, 

and then afforded appropriate and sufficient redress for, a breach of the 

Convention (see, for example, Scordino v. Italy (no. 1) [GC], no. 36813/97, 

§§ 178-93, ECHR 2006-V). 

209.  In the present case, there is no evidence that the authorities at any 

point acknowledged the violations alleged by the applicants. Indeed, it is 

clear from the Government’s submissions on the issue that the 

compensation in question was accorded to all the victims of the flood of 

7 August 2001 as financial aid and not in acknowledgment of the 

authorities’ responsibility for the events in question. Moreover, no such 

acknowledgement was made in the criminal proceedings instituted in 

connection with the events of 7 August 2001, or in the civil proceedings 

which the applicants brought seeking compensation for their pecuniary 

losses. Also, even if the Court were prepared to regard the compensation in 

the amount of RUB 14,000 paid to the first applicant as an appropriate and 

sufficient redress, it clearly could not reach the same conclusion as regards 

the compensation in the amount of RUB 1,000 paid to the remaining 

applicants. 

210.  The Court is therefore satisfied that the applicants retain their 

victim status, within the meaning of Article 34 of the Convention, in so far 

as their complaints under Article 8 of the Convention and Article 1 of 

Protocol No. 1 are concerned. 

211.  The Court notes that this part of the application is not manifestly 

ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It 

further notes that it is not inadmissible on any other grounds. It must 

therefore be declared admissible. 

2.  Merits 

212.  The Court has held on many occasions that the State has a positive 

duty to take reasonable and appropriate measures to secure an applicant’s 

rights under Article 8 of the Convention (see López Ostra v. Spain, 

9 December 1994, § 51, Series A no. 303-C, Powell and Rayner v. the 
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United Kingdom, 21 February 1990, § 41, Series A no. 172, and many other 

authorities). It has also recognised that in the context of dangerous activities 

the scope of the positive obligations under Articles 2 and 8 of the 

Convention largely overlap (see Budayeva and Others, cited above, § 133). 

213.  The Court also reiterates that genuine, effective exercise of the 

right protected by Article 1 of Protocol No. 1 to the Convention does not 

depend merely on the State’s duty not to interfere, but may require positive 

measures of protection, particularly where there is a direct link between the 

measures an applicant may legitimately expect from the authorities and his 

effective enjoyment of his possessions (see Bielectric S.r.l. v. Italy (dec.), 

no. 36811/97, 4 May 2000, and Öneryıldız, cited above, § 134). Allegations 

of a failure on the part of the State to take positive action in order to protect 

private property should be examined in the light of the general rule in the 

first sentence of the first paragraph of Article 1 of Protocol No. 1 to the 

Convention, which lays down the right to the peaceful enjoyment of 

possessions (see Beyeler v. Italy [GC], no. 33202/96, § 98, ECHR 2000-I; 

Öneryıldız, cited above, § 133; and Budayeva and Others, cited above, 

§ 172). 

214.  Turning to the present case, the Court observes first of all that the 

Government did not dispute that the dwellings to which each of the 

applicants’ referred were their “homes” within the meaning of Article 8. 

Nor did they dispute the existence of the applicants’ “possessions” within 

the meaning of Article 1 of Protocol No. 1, or that the above homes and 

possessions were damaged as a result of the flood of 7 August 2001. The 

Court will therefore proceed to examine to what extent the authorities were 

under obligation to take measures to protect the applicants’ homes and 

possessions, and whether this obligation was complied with in the present 

case. 

215.  The Court further notes that the Government seem to have argued, 

with reference to the findings of the domestic courts in the applicants’ civil 

cases, that the alleged infringements of their rights under Article 8 and 

Article 1 of Protocol No. 1 were the result of a natural disaster, in the form 

of exceptionally heavy rain, which could not have been foreseen, and could 

therefore not be imputed to the State. The Court cannot accept this 

argument. It reiterates in this connection that, being sensitive to the 

subsidiary nature of its role and cautious about taking on the role of a first-

instance tribunal of fact, the Court nevertheless is not bound by the findings 

of domestic courts and may depart from them where this is rendered 

unavoidable by the circumstances of a particular case (see, for example, 

Matyar v. Turkey, no. 23423/94, § 108, 21 February 2002). In the present 

case, the Court has established in paragraphs 162-165 above that the 

flooding of 7 August 2001 occurred after the urgent large-scale evacuation 

of water from the Pionerskoye reservoir, the likelihood and potential 

consequences of which the authorities should have foreseen. The Court has 
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furthermore established that the main reason for the flood, as confirmed by 

the expert reports, was the poor state of repair of the Pionerskaya river 

channel because of the authorities’ manifest failure to take measures to keep 

it clear and in particular to make sure its throughput capacity was adequate 

in the event of the release of water from the Pionerskoye reservoir. The 

Court has concluded that this failure as well as the authorities’ failure to 

apply town planning restrictions corresponding to the technical 

requirements of the exploitation of the reservoir put the lives of those living 

near it at risk (see paragraphs 168-180 and 185 above). 

216.  The Court has no doubt that the causal link established between the 

negligence attributable to the State and the endangering of the lives of those 

living in the vicinity of the Pionerskoye reservoir also applies to the damage 

caused to the applicants’ homes and property by the flood. Similarly, the 

resulting infringement amounts not to “interference” but to the breach of a 

positive obligation, since the State officials and authorities failed to do 

everything in their power to protect the applicants’ rights secured by Article 

8 of the Convention and Article 1 of Protocol No. 1 (see Öneryıldız, cited 

above, § 135). Indeed, the positive obligation under Article 8 and Article 1 

of Protocol No. 1 required the national authorities to take the same practical 

measures as those expected of them in the context of their positive 

obligation under Article 2 of the Convention (see, mutatis mutandis, 

Öneryıldız, cited above, § 136). Since it is clear that no such measures were 

taken, the Court concludes that the Russian authorities failed in their 

positive obligation to protect the applicants’ homes and property. 

217.  There has, accordingly, been a violation of Article 8 of the 

Convention and Article 1 of Protocol No. 1 to the Convention in the present 

case. 

III.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

218.  Lastly, the applicants complained that they had had no effective 

domestic remedies in respect of their aforementioned complaints. This 

complaint falls to be examined under Article 13 of the Convention, which 

reads as follows: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity.” 

A.  Submissions by the parties 

219.  The applicants maintained their complaint, stating that they had 

been unable to obtain adequate judicial response to the alleged 

infringements of their rights either in criminal proceedings – two sets of 
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criminal proceedings instituted in connection with the flood of 7 August 

2001 having brought no tangible results – or in civil proceedings, the 

domestic courts at two level of jurisdiction having rejected their claims for 

compensation. 

220.  The Government contended that the applicants had had effective 

domestic remedies at their disposal as criminal proceedings had been 

instituted in respect of the events of 7 August 2001. Also, in the 

Government’s submission, the applicants had been able to bring civil 

proceedings in an attempt to obtain compensation for damages, and had 

availed themselves of that opportunity, even though the outcome of those 

proceedings had been unfavourable to them. 

B.  The Court’s assessment 

1.  Admissibility 

221.  The Court reiterates that, according to its case-law, Article 13 

applies only where an individual has an “arguable claim” to be the victim of 

a violation of a Convention right (see Boyle and Rice v. the United 

Kingdom, 27 April 1988, § 52, Series A no. 131). In the present case, the 

Court has found a violation on account of the State’s failure to take 

measures to protect the right to life of the first, third and sixth applicants as 

well as all the applicants’ homes and property. On the other hand, the Court 

has held that the complaints lodged under Article 2 of the Convention by the 

second, fourth and fifth applicants, are incompatible ratione personae with 

the provisions of the Convention. 

222.  Against this background, the Court is satisfied that the first, third 

and sixth applicants have an arguable claim under Articles 2 and 8 of the 

Convention and Article 1 of Protocol No. 1 for the purpose of Article 13, 

and that the remaining applicants have an arguable claim under Article 8 of 

the Convention and Article 1 of Protocol No. 1 for the purpose of 

Article 13, but no such claim under Article 2 to bring Article 13 of the 

Convention into play. 

223.  Accordingly, the Court finds that the first, third and sixth 

applicants’ complaints under Article 13, in conjunction with Articles 2 

and 8 of the Convention and Article 1 of Protocol No. 1, and the remaining 

applicants’ complaints under Article 13, in conjunction with Article 8 of the 

Convention and Article 1 of Protocol No. 1, are not manifestly ill-founded 

within the meaning of Article 35 § 3 (a) of the Convention. It further notes 

that they are not inadmissible on any other grounds. They must therefore be 

declared admissible. 

224.  The Court further finds that the second, fourth and fifth applicants’ 

complaint under Article 13 in conjunction with Article 2 of the Convention 

is inadmissible as being incompatible ratione personae with the provisions 
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of the Convention, and must be rejected in accordance with Article 35 

§§ 3 (a) and 4 of the Convention. 

2.  Merits 

225.  The Court reiterates that Article 13 of the Convention guarantees 

the availability at national level of a remedy to enforce the substance of the 

Convention rights and freedoms in whatever form they might happen to be 

secured in the domestic legal order. The effect of Article 13 is thus to 

require the provision of a domestic remedy to deal with the substance of an 

“arguable complaint” under the Convention and to grant appropriate relief, 

although Contracting States are afforded some discretion as to the manner in 

which they comply with their Convention obligations under this provision. 

Nevertheless, the remedy required by Article 13 must be “effective” in 

practice as well as in law, in particular in the sense that its exercise must not 

be unjustifiably hindered by acts or omissions of the authorities of the 

respondent State (see, among recent authorities, Esmukhambetov and Others 

v. Russia, no. 23445/03, § 158, 29 March 2011). 

226.  In the present case, the Government argued that the applicants had 

been able to bring civil proceedings seeking compensation for damage to 

their homes and property as well as compensation for non-pecuniary 

damage for the anguish and distress they suffered during the flood of 

7 August 2001 (see paragraph 94 above). The Court will proceed, in the 

light of the aforementioned principles, to assess the effectiveness of this 

remedy for the purpose of Article 13, taken in conjunction with Article 2 as 

well as in conjunction with Article 8 and Article 1 of Protocol No. 1 in 

respect of those complaints which the Court has found admissible (see 

paragraph 223 above). 

(a)  Article 13 in conjunction with Article 2 

227.  The Court has found in paragraph 202 above that the first, third and 

sixth applicants’ right to life was inadequately protected by the proceedings 

brought by the public authorities under the criminal law, and that any other 

remedy, in particular the civil proceedings to which these applicants had 

recourse, could not have provided an adequate judicial response in respect 

of their complaint under Article 2 of the Convention. 

228.  In the light of this finding, the Court does not consider it necessary 

to examine these applicants’ complaint under Article 13, taken in 

conjunction with Article 2 of the Convention, since it raises no separate 

issue in the circumstances of the present case. 

(b)  Article 13 in conjunction with Article 8 and Article 1 of Protocol No. 1 

229.  The Court observes that Russian law provided the applicants with 

the possibility of bringing civil proceedings to claim compensation for 
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damage done to their homes and property as a result of the flood of 7 

August 2001. 

230.  It notes in this connection that, as it has observed in paragraph 197 

above, some efforts were made to establish the circumstances of the incident 

of 7 August 2001 during an investigation in case no. 916725, and, in 

particular, at least three expert examinations were carried out. The resulting 

reports, and in particular those of 29 September 2002 and 24 January 2003, 

seem to have provided a rather detailed account of the flood of 7 August 

2001, including its main cause and its scale and destructive effects. The 

domestic courts therefore had at their disposal the necessary materials to be 

able, in principle, in the civil proceedings to address the issue of the State’s 

liability on the basis of the facts as established in the criminal proceedings, 

irrespective of the outcome of the latter proceedings (see, by contrast, 

Budayeva and Others, cited above, §§ 162-63). In particular, they were, in 

principle, empowered to assess the facts established in the criminal 

proceedings, to attribute responsibility for the events in question and to 

deliver enforceable decisions (see Öneryıldız, cited above, § 151). 

231.  It is furthermore clear that the domestic courts examined the 

applicants’ claims on the basis of the available evidence. In particular, they 

addressed the applicants’ arguments and gave reasons for their decisions. It 

is true that the outcome of the proceedings in question was unfavourable to 

the applicants, as their claims were finally rejected. However, in the Court’s 

view this fact alone cannot be said to have demonstrated that the remedy 

under examination did not meet the requirements of Article 13 as regards 

the applicants’ claims concerning the damage inflicted on their homes and 

property. In this respect, the Court reiterates that the “effectiveness” of a 

“remedy” within the meaning of Article 13 does not depend on the certainty 

of a favourable outcome for the applicant (see Čonka v. Belgium, 

no. 51564/99, § 75, ECHR 2002-I). 

232.  In the light of the foregoing the Court therefore finds that there has 

been no violation of Article 13 in conjunction with Article 8 and Article 1 

of Protocol No. 1 in the present case. 

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

233.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 
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A.  Damage 

1. Pecuniary damage 

(a)  The applicants 

234.  The applicants sought compensation for pecuniary losses they had 

sustained as a result of the damage done to their possessions by the flood of 

7 August 2001. 

235.  In particular, the first applicant claimed 417,000 Russian roubles 

(“RUB”, approximately 10,000 euros, “EUR”) for her lost possessions. In 

support of this claim, she referred to a transcript of her witness interview of 

21 September 2001, where she listed her lost property in detail and 

indicated its value as RUB 417,000. She also enclosed an estimate 

indicating that the cost of the work necessary to repair her home amounted 

to RUB 63,114.97 (approximately EUR 1,500). 

236.  The second applicant claimed RUB 3,375,301 (approximately 

EUR 80,000), representing the costs of repair work on her flat and 

outhouses. She did not submit any supporting evidence in respect of this 

claim. 

237.  The third applicant claimed RUB 311,543 (approximately 

EUR 7,400) for the property lost during the flood. She did not submit any 

supporting evidence in respect of this claim. 

238.  The fourth applicant sought RUB 483,731 (approximately 

EUR 11,400) representing the cost of replacing her lost belongings with 

new ones, and of repair work on her flat. She submitted numerous 

documents, including receipts confirming the purchase of various household 

and other items, estimates of repair costs and a report confirming that repair 

work had been carried out. 

239.  The fifth applicant claimed RUB 400,000 (approximately 

EUR 9,500) representing the cost of the property he lost adjusted for 

inflation. In support of his claim, the fifth applicant referred to the 

evaluation report of 14 August 2001 (see paragraph 82 above). He 

submitted a certificate of a State statistics agency indicating the inflation 

rate in the Murmansk Region in the period between 2001 and 2009. 

240.  The sixth applicant claimed RUB 52,000 (approximately 

EUR 1,200) for her lost possessions. According to her, documents 

corroborating her claim could be found in the materials of her civil case 

examined by the Russian courts. 

(b)  The Government 

241.  The Government disputed the applicants’ claims in respect of 

pecuniary damage. They argued that no award should be made to any of the 

applicants under this head as they had failed to corroborate their respective 
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claims with documentary evidence. They also pointed out that the domestic 

courts had refused to grant the applicants’ similar claims in the domestic 

proceedings, and argued that the Court could not substitute its view for that 

of the domestic courts on this issue. 

242.  The Government also argued that since the third and fourth 

applicants lived together in the same flat, they were not justified in lodging 

separate claims for compensation in respect of pecuniary damage. 

243.  The Government further contested the documents submitted by the 

fourth applicant in support of her claim. They pointed out, in particular, that 

the receipts mostly pertained to the period between May and September 

2009, that the estimates for and the report on the repair work were not 

corroborated by appropriate documents and evidence, and that, overall, the 

fourth applicant had failed to prove that the expenses attested by the 

documents she submitted to the Court had been incurred to erase the 

consequences of the flood of 7 August 2001, rather than in some other 

connection. 

244.  The Government contested the claim submitted by the fifth 

applicant, stating that the pecuniary damage sustained by him as reflected in 

the evaluation report of 14 August 2001 amounted to RUB 200,000 

(approximately EUR 4,700), and that the certificate indicating the inflation 

rate could not be taken into account as it concerned inflation in the 

Murmansk Region, whereas the applicant lived in the Primorskiy Region. 

(c)  The Court’s assessment 

245.  The Court reiterates that there must be a clear causal connection 

between the pecuniary damage claimed by an applicant and the violation of 

the Convention (see, among other authorities, Çakıcı v. Turkey [GC], 

no. 23657/94, § 127, ECHR 1999-IV). In the present case, the Court has 

found a violation of Article 1 of Protocol No. 1 on account of the 

authorities’ failure to take measures to protect the applicants’ property. It 

has no doubt that there is a direct link between that violation and the 

pecuniary losses alleged by the applicants. 

246.  The Court notes that the first applicant submitted a transcript of her 

witness interview during which she had listed her damaged property and 

stated that the pecuniary damage totalled RUB 417,000. The Court cannot, 

however, regard this document as proof that the damage sustained actually 

amounted to the sum indicated therein, as it is clear that the transcript was 

only a formal record of the first applicant’s submissions, not a document 

confirming their accuracy. On the other hand, the Court takes note of the 

estimate indicating that the cost of repair work on the first applicant’s house 

would amount to RUB 63,114.97 (approximately EUR 1,500). It therefore 

awards the first applicant EUR 1,500 in respect of pecuniary damage, plus 

any tax that may be chargeable on that amount. 
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247.  As regards the third and fourth applicants, the Court considers it 

appropriate to examine their relevant claims jointly, given that, as pointed 

out by the Government, they lived in the same flat, and therefore 

presumably the pecuniary losses they incurred related to the same 

possessions. The Court further considers it unnecessary to assess the 

relevance and reliability of the documentary evidence submitted by the 

fourth applicant to corroborate her claim for pecuniary damage, and to 

address the Government’s arguments in this respect (see paragraph 254 

above). It notes that an evaluation report drawn up by a competent State 

authority, as referred to by the Sovetskiy District Court of Vladivostok in its 

judgment of 25 February 2003, attested that the damage done to the 

possessions in the flat where the third and fourth applicants lived amounted 

to RUB 486,000 (approximately EUR 11,500). It further notes that the said 

court accepted that document as reliable proof of the actual damage 

sustained, and the Court has no reason to question that court’s reasoning 

(see paragraph 108 above). It therefore awards EUR 11,500 to the third and 

fourth applicants jointly in respect of pecuniary damage, plus any tax that 

may be chargeable on that amount. 

248.  The Court further accepts the Government’s argument with regard 

to the claim in respect of pecuniary damage submitted by the fifth applicant 

that this claim was corroborated only in so far as the damage in the amount 

of RUB 200,000 (approximately EUR 4,700) was concerned, as it was this 

sum that was indicated in the evaluation report of 14 August 2001 attesting 

to the damage done to the fifth applicant’s property as a result of the flood 

of 7 August 2001 (see paragraph 82 above). The Court agrees with the 

Government that it cannot take into account the certificate submitted by the 

fifth applicant to substantiate his claim for the inflation-adjusted amount of 

the pecuniary damage he sustained, as the document in question refers to the 

price index in a region other than the one where the fifth applicant lives. 

Accordingly, the Court awards the fifth applicant EUR 4,700 under this 

head, plus any tax that may be chargeable on that amount. 

249.  Lastly, the Court observes that the second and sixth applicants 

failed to substantiate their claim with any documentary evidence. In 

particular, it is unclear whether the second applicant ever attempted, like the 

fourth and fifth applicants, for example, to have the alleged pecuniary losses 

duly assessed, and whether there are any documents at all which could 

confirm her claim. The sixth applicant, on the other hand, alleged that such 

documents could be found in the materials of her civil case examined by the 

national courts; however, she failed to explain why she did not submit those 

documents to the Court. Against this background, the Court considers that 

there is no call to make any award to the second and sixth applicants under 

this head. 

654



 KOLYADENKO AND OTHERS v. RUSSIA  JUDGMENT 55 

2.  Non-pecuniary damage 

250.  The third, fourth and sixth applicants each claimed RUB 5,000,000 

(approximately EUR 120,000), and the first and fifth applicants each 

claimed RUB 500,000 (approximately EUR 12,000) in respect of non-

pecuniary damage they sustained as a result of the events of 7 August 2001. 

The second applicant submitted no claim under this head. 

251.  The Government contested these claims as wholly excessive and 

unreasonable. They also argued that no award should be made to the second 

applicant in the absence of any claim on her part under this head. 

252.  The Court accepts the Government’s argument that no award in 

respect of non-pecuniary damage should be made to the second applicant, as 

she did not submit any claim under this head. 

253.  As regards the remaining applicants, the Court observes that it has 

found a violation of Article 2, in its substantive and procedural aspects, on 

account of the State’s failure in its positive obligation to protect the right to 

life of the first, third and sixth applicants and to provide adequate judicial 

response in connection with the events which put their lives at risk. It has 

also found a violation of Article 8 and Article 1 of Protocol No. 1 on 

account of the State’s failure to take steps to protect the applicants’ homes 

and property. The applicants must have suffered anguish and distress as a 

result of all these circumstances. Having regard to these considerations, the 

Court awards, on an equitable basis, EUR 20,000 each to the first, third and 

sixth applicants, and EUR 10,000 each to the fourth and fifth applicants, 

plus any tax that may be chargeable on these amounts. 

B.  Costs and expenses 

254.  The applicants having submitted no claim for costs and expenses, 

the Court considers there is no call to award them any sum under this head. 

C.  Default interest 

255.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 

which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the complaints under Article 2 and Article 13 in conjunction 

with Article 2, in so far as they were lodged by the first, third and sixth 

applicants, as well as the complaints under Article 8 and Article 1 of 

Protocol No. 1 and Article 13 in conjunction with Article 8 and Article 1 
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of Protocol No. 1 admissible and the remainder of the applications 

inadmissible; 

 

2.  Holds that there has been a violation of Article 2 of the Convention, in 

its substantive aspect, on account of the State’s failure to discharge its 

positive obligation to protect the first, third and sixth applicants’ right to 

life; 

 

3.  Holds that there has been a violation of Article 2 of the Convention, in 

its procedural aspect, on account of the lack of an adequate judicial 

response as required in the event of the alleged infringement of the right 

to life, in so far as the first, third and sixth applicants are concerned; 

 

4.  Holds that there has been a violation of Article 8 of the Convention and 

Article 1 of Protocol No. 1 to the Convention; 

 

5.  Holds that there is no need to examine separately a complaint under 

Article 13 in conjunction with Article 2, in so far as the first, third and 

sixth applicants are concerned; 

 

6.  Holds that there has been no violation of Article 13 in conjunction with 

Article 8 of the Convention and Article 1 of Protocol No. 1 to the 

Convention; 

 

7.  Holds 

(a)  that the respondent State is to pay the applicants, within three 

months from the date on which the judgment becomes final in 

accordance with Article 44 § 2 of the Convention, the following 

amounts, to be converted into Russian roubles at the rate applicable at 

the date of settlement: 

(i)  EUR 1,500 (one thousand five hundred euros) to the first 

applicant, EUR 11,500 (eleven thousand five hundred euros) to the 

third and fourth applicants jointly, and EUR 4,700 (four thousand 

seven hundred euros) to the fifth applicant in respect of pecuniary 

damage; 

(ii)  EUR 20,000 (twenty thousand euros) each to the first, third and 

sixth applicants, and EUR 10,000 (ten thousand euros) each to the 

fourth and fifth applicants in respect of non-pecuniary damage; 

(iii)  any tax, including value-added tax, that may be chargeable on 

the above amounts; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 
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8.  Dismisses the remainder of the applicants’ claim for just satisfaction. 

Done in English, and notified in writing on 28 February 2012, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren Nielsen Nina Vajić

 Registrar President 
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In the case of Dzemyuk v. Ukraine, 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Mark Villiger, President, 

 Angelika Nußberger, 

 Boštjan M. Zupančič, 

 Ann Power-Forde, 

 Ganna Yudkivska, 

 Helena Jäderblom, 

 Aleš Pejchal, judges, 

and Claudia Westerdiek, Section Registrar, 

Having deliberated in private on 1 July 2014, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 42488/02) against Ukraine 

lodged with the Court under Article 34 of the Convention for the Protection 

of Human Rights and Fundamental Freedoms (“the Convention”) by a 

Ukrainian national, Mr Sergiy Mykhaylovych Dzemyuk (“the applicant”), 

on 16 October 2002. 

2.  The Ukrainian Government (“the Government”) were represented by 

their then Agent, Mr N. Kulchytskyy. 

3.  The applicant complained under Articles 6 and 8 of the Convention of 

a breach of his right to respect for his home and private life on account of 

the construction of a cemetery near his home, and of the authorities’ failure 

to enforce a judgment by which the construction of the cemetery in the 

vicinity of his house had been prohibited. 

4.  On 24 March 2005 the President of the Second Section decided to 

give notice of the application to the Government. 

5.  On 1 April 2006 the case was assigned to the newly composed Fifth 

Section (Rule 25 § 1 and Rule 52 § 1 of the Rules of Court). 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant was born in 1961 and lives in the village of Tatariv, 

which forms part of Yaremche, a resort town in the Ivano-Frankivsk Region 

of Ukraine. 
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A.  Background to the case 

7.  The applicant owns a house and an adjacent plot of land in Tatariv. 

The village of Tatariv is situated in a mountainous region and because of its 

location holds the status of mountainous residential area. It is also known as 

a resort for “green tourism” in Carpathy region. It is situated on the banks of 

Prut river. 

8.  On 10 February 2000 Tatariv Village Council (“Tatariv Council”), 

having considered four sites on which to construct a new cemetery, chose 

the land previously occupied by garages belonging to a company called 

Vorokhtya Lisokombinat (“the VL plot”) as it was not occupied, it was 

located in the village and the cemetery could be constructed at low cost. 

9.  The VL plot is located near the applicant’s house (for further details 

see paragraphs 14 and 33 below), in which he was residing with his family 

at the time. Two rivers flow at a distance of 30 and 70 metres from the VL 

plot. Drinking water for Tatariv comes from wells fed by groundwater; there 

is no centralised water supply system and the wells are not protected. 

10.  On 24 May 2000 the All-Ukrainian Bureau of Environmental 

Investigations informed the Chairman of Yaremche Town Council 

(“Yaremche Council”) that the construction of the cemetery on the VL plot 

might cause contamination of the river and the wells situated on adjacent 

plots of land by ptomaine carried by the groundwater flow. 

11.  The cemetery was opened for use by the Yaremche Council in 

August 2000. It is being administered by the Yaremche Council. 

12.  On 6 February 2001 the Yaremche Environmental Health 

Inspectorate (санітарно-епідеміологічна станція) concluded that the 

cemetery should not have been constructed on the VL plot in view of its 

proximity to residential buildings and the risk of contamination of the 

surrounding environment by ptomaine. 

13.  On 20 August 2002 the Regional Environmental Health Inspectorate 

of the Ministry of Health refused to approve the construction plan. In 

particular, it stated that the cemetery should not be situated in the proposed 

area as its distance from private housing did not comply with the norms and 

standards of a health protection zone (санітарно-захисна зона). 

14.  On 30 August 2002 and 20 January 2003 the Marzeyev Institute of 

Hygiene and Medical Ecology, part of the Academy of Medical Sciences, 

informed the applicant and Yaremche Council that another location would 

have to be found for the cemetery. It was of the view that constructing the 

cemetery on the VL plot would breach environmental health laws and 

regulations and would worsen the living conditions of the residents of 

adjacent houses. In particular, it would be located less than 300 metres from 

the nearest residential buildings, which are 38 metres away from the edge of 

the cemetery (which would not allow for the establishment of the necessary 

health protection zone). It could lead to contamination of the groundwater 

reservoir used by the residents of adjacent households for drinking water 
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and of the nearby rivers with by-products of human decomposition. It 

further stated that a health protection zone was also intended to reduce 

psychological pressure on the residents of adjacent houses. 

15.  The applicant alleges that from 2002 to the present moment he has 

been receiving treatment for hypertension and various cardio-related 

diseases. He supplied in this respect sick leave certificates and medical 

certificates from 2002 and 2006, relating to him and his wife. He has also 

provided the Court with death certificates for two of his neighbours Mr R.G. 

and Mr D.B., who also resided in the vicinity of the prohibited cemetery and 

died at the age of 68 and 43, respectively. 

16.  On 17 September 2002 the Ivano-Frankivsk Regional Prosecutor’s 

Office informed the applicant that it could not intervene in respect of 

unauthorised burials taking place on the VL plot: the issue was in the 

competence of local authorities, including the Yaremche Council, which 

was responsible for management and maintenance of the cemetery. 

17.  On 22 April 2003 the Executive Board of Yaremche Council 

informed the Regional State Administration that Tatariv Council was 

considering resettling the applicant. He had twice been invited to discuss a 

proposal for resettlement of his family to another part of the village but no 

response had been received. 

18.  On 5 May 2003 the Regional Urban Development and Architecture 

Department (“the Urban Development Department”) informed Yaremche 

and Tatariv Councils that the area near the applicant’s house was not 

suitable for construction of the cemetery as it did not respect a 300-metre 

wide health protection zone that would protect the residential buildings and 

a 50-metre wide water protection zone to protect the Prutets river. 

19.  On 18 May 2003 the Tatariv Council resolved inter alia that the 

relevant local authorities were prepared to consider the purchase of a house 

or apartment for the applicant, or to pay him compensation if he refused to 

reside in the cemetery’s vicinity. 

20.  On 21 April 2004 the issue of the site of the cemetery was examined 

by officials from the Urban Development Department, the Municipal 

Housing Department, the environmental health inspectorate and the Land 

Management Department. They recommended to the Chairman of Tatariv 

Council that another plot on the outskirts of the village of “Ventarivka” be 

used as a cemetery. 

21.  On 22 June 2005 the Regional State Administration informed the 

applicant that the only way to resolve the issue was to resettle him. They 

asked him to agree to such a resettlement. They also confirmed that 

Yaremche Council was willing either to buy a house for the applicant or to 

provide him with an equivalent plot of land and the funds necessary to 

construct another house 

22.  On 18 July 2005 the Chairman of Yaremche Council invited the 

applicant to inform the authorities whether his family was willing to resettle 

and, if so, on what conditions. 
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23.  In reply, the applicant sought more information on the proposal, such 

as, details of the specific land plot, house and facilities to be provided. 

24.  By letter of 27 July 2005 the Chairman of Yaremche Council, in 

reply to the applicant’s request for specific proposals, invited the applicant 

to discuss the proposal in person with a view to a possible compromise. 

25.  On 15 August 2005 the Chairman of Tatariv Council asked the 

Ukrainian State Urban Planning Institute (Дніпромісто – “the Institute”) to 

develop proposals for the site of a cemetery in the village. 

26.  On 21 December 2005 the Institute informed the applicant that it 

was not within its competence to decide matters such as the question of 

where to situate the cemetery. It also mentioned that the local development 

plan for Tatariv proposed a plot in the Chertizh area for the cemetery. 

However, this was subject to approval by the local council and 

environmental health inspectorate. It also informed the applicant that no 

letter of 15 August 2005 with proposals to investigate possible site of the 

cemetery (see paragraph 25 above) had been received from Tatariv Council. 

27.  By letter of 6 March 2006 addressed to the applicant and the 

Chairman of Tatariv Council, the Urban Development Department stated 

that it had repeatedly proposed to Tatariv Council that it use an area called 

Venterivka for the site of the cemetery. However, the council had not taken 

up that suggestion for unspecified reasons. It also informed the applicant 

that it was within Tatariv Council’s competence to decide on the allocation 

of a plot of land for a cemetery. 

28.  On several occasions between August 2006 and June 2008 the 

applicant and members of his family, who resided together, asked Tatariv 

Council to grant each of them a plot of land on which to construct a house 

because they felt that living in the cemetery’s vicinity was intolerable. 

Tatariv Council rejected the requests because of a lack of available plots of 

land. 

29.  According to the results of examinations of drinking water from the 

applicant’s well conducted by the Yaremche Environmental Health 

Inspectorate dated 21 August 2008 and 7 July 2009, the toxicological, 

chemical and organoleptic indices of the water complied with national 

standards (no E. coli index examination had been made). A conclusion was 

reached that water could be used for household needs. 

30.  On 23 August 2008 and 6 July 2009 the Yaremche Environmental 

Health Inspectorate carried out a bacteriological analysis of the water from 

the same well. It established, contrary to the results of the examinations held 

on 21 August 2008 and 7 July 2009 (see paragraph 29 above) that the E. coli 

bacteria index in the water gave a reading of 2,380, whereas the normal 

reading was 10 (see paragraph 72 below), and concluded that the water 

could not be used for household needs. It also recommended disinfecting the 

water supply. The cause of water pollution was not established and would 

require an additional expert report. 
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31.  On 14 December 2009 in response to a request from the 

Government, the Yaremche Environmental Health Inspectorate concluded 

that the reading obtained from the bacteriological analysis which had 

indicated water contamination did not have any connection to the location 

of the cemetery, but could also have been caused by other sources. 

32.  On 15 December 2009 the Regional Environmental Health 

Inspectorate informed the applicant that the reasons for the bacterial 

contamination of the water supply could be established on the basis of a 

hydrogeological assessment as to whether there were any connections 

between the drinking water reservoirs and possible sources of 

contamination. It further stated that according to an analysis of water taken 

from different parts of the village, the E. coli index exceeded the allowed 

reading established by law, which provided that drinking water should not 

contain any index of E. coli or be less than 1 in that index per 100 cm3 (see 

paragraph 72 in relation to the domestic drinking water standards), 

nevertheless the E. coli index ranged from 23 to 2,380. 

33.  The applicant’s house and well are some 38 metres from the nearest 

boundary of the cemetery. 

34.  By letters of 10, 15 and 16 December 2009 from the Tarariv 

Council, Yaremche Executive Committee and the Ivano-Frankivsk Regional 

State Administration, the authorities informed the Government’s agent that 

the applicant had failed to manifest any interest in being resettled. 

B.  Proceedings against Tatariv Council 

35.  On 10 August 2000 the Verkhovyna Court, following the applicant’s 

claim in proceedings against the Tatariv Council, held that the Council’s 

decision to situate the cemetery on the VL plot had been unlawful. 

36.  At the end of August 2000 residents of Tatariv carried out the first 

burial at the cemetery. 

37.  On 1 December 2000 the Yaremche Court, in another set of new 

proceedings, found that Tatariv Council had failed to follow the proper 

procedure for the allocation of a plot of land for a cemetery, namely 

obtaining an environmental health assessment, and ordered it to prohibit 

burials on the VL plot. 

38.  On 24 December 2000 the residents of Tatariv were informed of the 

court’s decision to stop the use of the VL plot as a cemetery. Nevertheless, 

burials continued at the site. 

39.  On 29 December 2000 Tatariv Council prohibited burials on the VL 

plot. On 2 February 2001 the State Bailiffs’ Service terminated enforcement 

proceedings in the case, considering that the judgment had been fully 

complied with by the Tatariv Council. 

40.  On 2 March 2001 Tatariv Council again decided that the VL plot 

could be used for the new village cemetery. On 26 March 2001 the applicant 

lodged a new claim against that decision with the Yaremche Court. 
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41.  In the meantime, on 22 August 2001 the Regional Environmental 

Health Inspectorate informed the relevant judge of the Yaremche Court, 

which assumed jurisdiction over the claims lodged on 26 March 2001 (see 

paragraph 40 above), that the site of the cemetery did not comply with 

national environmental health laws and regulations on the planning and 

construction of urban areas. In particular, the location did not comply with 

the requirement of a health protection zone between the cemetery and the 

nearest residential buildings. 

42. On 16 October 2001 the Yaremche Court declared Tatariv Council’s 

decision of 2 March 2001 unlawful. On 17 April 2002 the Supreme Court 

upheld that judgment. 

43.  On 25 December 2001 Tatariv Council cancelled its decision of 

2 March 2001 in pursuance of the judgment of 16 October 2001. 

44.  On 3 July 2003 Tatariv Council approved a new development plan 

for the village. The plan again authorised the use of the VL plot as a 

cemetery. 

45.  On 22 July 2003 the applicant again instituted proceedings against 

Tatariv Council, seeking to have the approval of the new development plan 

for the village, insofar as it concerned the location of the cemetery, declared 

unlawful. He also sought compensation for non-pecuniary damage, court 

fees and legal expenses. 

46.  On 22 August 2003 the Verkhovyna Court ordered Tatariv Council 

to inform the residents of the village that burials at the unauthorised 

cemetery near the applicant’s house were prohibited. 

47.  By that time, up to seventy burials had been carried out on the VL 

plot. The distance between the applicant’s house and some of the graves 

was less than 120 metres. 

48.  The Chairman of Tatariv Council argued before the court that there 

was no other suitable area for a cemetery in the village. She further 

submitted that the applicant’s allegation of possible contamination of the 

water supply was unfounded, as the groundwater flowed away from his 

property. 

49.  On 26 December 2003 the Verkhovyna Court allowed the 

applicant’s claims and held that the new construction plan was unlawful as 

regards the location of the cemetery. It found that the VL plot was not 

suitable for use as a cemetery. In particular, constructing the cemetery on 

the VL plot had breached the environmental health laws and regulations 

requiring the establishment of: (a) a health protection zone 300 metres wide 

separating residential areas from a risk factor; and (b) a water protection 

zone 50 metres wide separating water supply sources from a risk factor. It 

observed that those distances could not be reduced. It ordered Tatariv 

Council to close the cemetery and to pay the applicant 25,000 hryvnias 
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(UAH)1 in compensation for non-pecuniary damage and UAH 609.452 for 

costs and expenses. 

50.  On 28 May 2004 the Ivano-Frankivsk Regional Court of Appeal 

(“Court of Appeal”) upheld the judgment of 26 December 2003 in part. In 

particular, it decided that no award of non-pecuniary damage should be 

made to the applicant, and it reduced the award for costs and expenses to 

UAH 1513. 

51.  On 9 October 2006 the Supreme Court upheld the ruling of 28 May 

2004. 

C.  Enforcement proceedings 

52.  On 18 June 2004 the Verkhovyna Court issued two writs of 

execution ordering Tatariv Council to adopt a decision declaring the new 

development plan unlawful and to close the cemetery. 

53.  On 7 July 2004 the State Bailiffs’ Service instituted enforcement 

proceedings in the case. 

54.  Between July 2004 and February 2005 the State Bailiffs’ Service 

imposed fines on Tatariv Council several times for its refusal to comply 

with the judgment of 26 December 2003. 

55.  On 3 March 2005 the Bailiffs terminated the enforcement 

proceedings, stating that it had been impossible to enforce the decision 

without the involvement of Tatariv Council, whose members had failed to 

adopt a decision in pursuance of the judgment of 26 December 2003. 

56.  In March 2005 the applicant requested the Verkhovyna Court to 

change the terms of the enforcement of the judgment of 26 December 2003. 

In particular, he sought to have the Chairman of Tatariv Council ordered to 

execute the judgment. 

57.  On 17 October 2005 the Verkhovyna Court rejected the applicant’s 

request. It held that the Chairman had acted only as a representative of 

Tatariv Council, the respondent in the case. The Chairman had not been 

involved as a party to the proceedings. On 6 December 2005 the Court of 

Appeal upheld the ruling of 17 October 2005. 

58.  In August 2005 the applicant challenged the alleged omissions and 

inactivity of the Chairman of Tatariv Council as regards the enforcement of 

the judgment of 26 December 2003 before the Verkhovyna Court. 

59.  On 8 November 2005 the Verkhovyna Court found no fault on the 

part of the Chairman and rejected the applicant’s claim. On 12 January 2006 

the Court of Appeal upheld that decision. 

                                                 

 
1. EUR 3,869 

2. EUR 94  

3. EUR 24 
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60.  On 16 August 2006 Tatariv Council again refused to declare the new 

development plan unlawful and to close the cemetery. 

61.  On 28 August 2006 the State Bailiffs’ Service informed the applicant 

that the enforcement proceedings were not subject to renewal. 

62.  The applicant also unsuccessfully sought to institute criminal 

proceedings against the Chairman of Tatariv Council for her alleged failure 

to enforce the judgment of 26 December 2003. 

D.  Proceedings against private individuals 

63.  On 7 May 2002 the Yaremche Court, acting upon the applicant’s 

request, refused to institute criminal proceedings against a private 

individual, K.M., for using the VL plot for a burial. On 16 July 2002 and 

21 January 2003 the Court of Appeal and the Supreme Court, respectively, 

upheld this decision. 

64.  On 3 October 2002 the Yaremche Court in two separate judgments 

rejected as unsubstantiated damages claims brought by the applicant and his 

neighbour, D.B., against K.M. and F.G. (private individuals) concerning the 

unlawful use of the land near their houses for burial purposes. It found no 

breach of applicant’s rights by the respondents. 

65.  The judgments were upheld on 24 December 2002 (in two separate 

rulings) by the Court of Appeal and subsequently on 15 September 2005 

and 15 February 2006 by the Supreme Court. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Constitution of Ukraine, 26 June 1996 

66.  The relevant provisions of the Constitution read as follows: 

Article 16 

“To ensure ecological safety and to maintain the ecological balance on the territory 

of Ukraine, to overcome the consequences of the Chernobyl catastrophe — a 

catastrophe of global scale, and to preserve the gene pool of the Ukrainian people, is 

the duty of the State.” 

Article 50 

“Everyone has the right to an environment that is safe for life and health, and to 

compensation for damages inflicted through the violation of this right ...” 

B.  Law of Ukraine “On Ensuring the Environmental Health of the 

Public” of 24 February 1994 

67.  The relevant extracts from the Law provide as follows: 
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Article 15.  Requirements as to urban planning and construction, development, 

manufacture and use of new technologies and means of production 

“Enterprises, institutions, organisations and citizens shall comply with the 

requirements of environmental health legislation during ... construction and in urban 

planning development ... 

Building and urban development ... should first and foremost aim at creating the 

most prosperous conditions for life and maintaining and improving the health of 

citizens.” 

Article 18.  Requirements concerning the domestic drinking water supply and water 

consumption areas 

“The Government and local self-government authorities shall provide the residents 

of cities and other residential areas with drinking water, whose quantity and quality 

must comply with the requirements of environmental health legislation and [with] 

national standards... 

... 

Special health protection zones shall be established for domestic water supply 

systems and their sources.” 

C.  Law of Ukraine “On Burials and Burial Service” of 10 July 2003 

68.  According to the relevant provisions of that law the State standards 

relating to planning and construction of burial vicinities shall include the 

State construction and environmental standards (Article 5 of the Law). 

Under Article 8 of the Law the local self-government bodies shall be 

responsible for allocation of land, construction, operation and administration 

of the cemeteries. Burial, pursuant to Article 12 of the Law, may be 

effectuated on the basis of a request lodged with the head of the village 

council or a relevant burial service. According to Article 23 of the Law, the 

executive bodies of village, town and city councils shall be responsible for 

planning and organisation of the territories of the burial vicinities, according 

to the general construction plans of the relevant residential areas and taking 

into account town planning, environmental and sanitary and hygiene 

requirements. 

D.  Law of Ukraine “On Drinking Water and the Drinking Water 

Supply” of 10 January 2002 

69.  The Drinking Water and Water Supply Act of 10 January 2002 (see 

relevant extracts from the Act below) establishes framework regulations for 

sanitary and hygiene standards of drinking water and water supply. In 

particular, Sections 27 – 30 of that Act establish obligatory standards for 

drinking water and its supply, obligatory for compliance by the State 

authorities. These standards, according to Section 28 of the Act shall be 

established by the Cabinet of Ministers and shall be monitored by the Chief 
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Sanitary Doctor of Ukraine, administering the State Sanitary and Epidemic 

Service of Ukraine. The relevant extracts from the Law provide as follows: 

Article 13.  Powers of local self-government bodies concerning drinking water and the 

drinking water supply 

“Local self-government bodies shall be authorised: 

to approve urban development projects and other documents relating to town 

planning, taking into account the requirements of [this Act]; 

...” 

Article 22.  Rights and duties of consumers of drinking water 

“Consumers of drinking water shall be entitled: 

to be provided with drinking water of a quality that complies with national 

standards...” 

Article 36.  Limitations on economic and other activities within health protection 

zones 

“... 

It is prohibited to place, construct, operate or reconstruct enterprises, installations 

and other objects for which full compliance with the requirements of the health 

protection zones [applicable to] projects, building and reconstruction and other 

projects cannot be guaranteed. 

... 

Within the second belt of the health protection zone: 

it is prohibited to place a cemetery...or other object that [may] create a threat of 

microbial contamination of water...” 

E.  The National Environmental Health Regulations establishing 

“Environmental Health Requirements Concerning the 

Construction and Maintenance of Cemeteries in Residential 

Areas of Ukraine” of 1 July 1999 

70.  The relevant extracts from the Law provide as follows: 

1.  General Provisions 

“... 

1.2.  The National Environmental Health Regulations are statutory and binding on 

public officials and citizens. ...” 

3.  Environmental Health Rules as to the Construction of Cemeteries 

“3.2.  The location of a cemetery and its size shall be envisaged by the general 

construction plan of a residential area; the allocation of a plot of land for a cemetery, 

new cemetery construction plans, and the expansion and reconstruction of operating 

cemeteries are subject to approval by the local offices of the State Environmental 

Health Inspectorate. 
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... 

3.5.  ... [A] health protection zone between a cemetery for traditional burials or a 

crematorium and residential or public buildings, recreational areas and allotments 

shall not be less than 300 metres wide. ... 

[The following] cannot be located within a health protection zone: 

- residential houses with a household plot, dormitories, hotels, guest houses.” 

F.  The Relevant Domestic Standards Relating to Drinking Water, 

Construction of Cemeteries and Water Protection Zones 

71.  According to the Resolution of the Cabinet of Ministers No. 2024 of 

18 December 1998 “On the Legal Regime of Sanitary Protection Zones for 

Water Objects”, it is prohibited to place cemeteries and other objects which 

create a danger of microbic water pollution within the second belt of water 

protection zone. 

72.  According to the Appendix No. 1 to the State Sanitary Norms and 

Rules on Hygiene of Drinking Water for Human Consumption, approved by 

the Ministry of Health (ДСанПіН 2.2.4.-171-10) on 12 May 2010, drinking 

water should not contain any traces of E. coli to be considered safe for 

human consumption. These regulations replaced the State Sanitary Rules 

and Norms “On Placement and maintenance of wells and underground 

captation of water sources used for decentralised household drinking water 

supply”, as approved by the Order No. 384 of the Ministry of Health of 

Ukraine on 23 December 1996. The 1996 State Sanitary Rules and Norms 

established that the index of E. coli bacteria per 1 cubic dm (вміст 

бактерій групи кишкової палички в 1 куб.дм або “Індекс ВГКП”) should 

not exceed 10. According to that standard a coliphage content, i.e. a 

bacteriophage that infects E. coli, should equal to “zero”. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

73.  The applicant complained of a violation of Article 8 of the 

Convention. In particular, he submitted that the construction of a cemetery 

near his house had led to the contamination of his supply of drinking water 

and water used for private gardening purposes, preventing him from making 

normal use of his home and its amenities, including the soil of his own plot 

of land, and negatively affecting his and his family’s physical and mental 

health. 

The text of Article 8 reads as follows:   

“1.  Everyone has the right to respect for his private and family life, his home .... 
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2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

74.  The Government raised no objection as to the admissibility of this 

complaint. The Court notes that this complaint is not manifestly ill-founded 

within the meaning of Article 35 § 3 (a) of the Convention. It further notes 

that it is not inadmissible on any other grounds. It must therefore be 

declared admissible. 

B.  Applicability of Article 8 

1.  The parties’ submissions 

75.  The Government submitted that there was no evidence of any 

adverse effects on the applicant’s health which had resulted from the 

construction and use of the cemetery in issue. Nevertheless, they agreed that 

the applicant could have sustained some suffering as a result of the 

construction of the cemetery in the land plot adjacent to his house. 

76.  The applicant maintained his complaints, stating that the continued 

use of the cemetery had rendered his home virtually uninhabitable and his 

land unsuitable for use. He submitted that he could not use his plot of land 

for gardening nor the well on his land for drinking water for fear of being 

poisoned. The applicant further submitted that he and his family had been 

disturbed by the burial ceremonies carried out near their house. 

2.  The Court’s assessment 

77.  As the Court has noted in a number of its judgments, Article 8 has 

been relied on in various cases in which environmental concerns are raised 

(see, among many other authorities, Fadeyeva v. Russia, no. 55723/00, § 68, 

ECHR 2005-IV). However, in order to raise an issue under Article 8 the 

interference about which the applicant complains must directly affect his 

home, family or private life and must attain a certain minimum level if the 

complaints are to fall within the scope of Article 8 (see López Ostra 

v. Spain, 9 December 1994, § 51, Series A no. 303-C; and Fadeyeva, cited 

above, § 69-70). Therefore, the first point for decision is whether the 

environmental pollution of which the applicant complains can be regarded 

as affecting adversely, to a sufficient extent, the enjoyment of the amenities 

of his home and the quality of his private and family life (see Ivan Atanasov 

v. Bulgaria, no. 12853/03, § 66, 2 December 2010). In this respect, the 

Court recalls that water pollution was one of the factors which was found to 

affect the applicants’ health and hence their ability to enjoy their home, 
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private and family life in the case of Dubetska and Others v. Ukraine 

(no. 30499/03, §§ 110 and 113, 10 February 2011). 

78.  The assessment of the minimum level is relative and depends on all 

the circumstances of the case, such as, the intensity and duration of the 

nuisance and its physical or mental effects. The general context of the 

environment should also be taken into account. The Court recently recalled 

that there could be no arguable claim under Article 8 if the detriment 

complained of was negligible when compared to the environmental hazards 

inherent in life in every modern city (see Hardy and Maile v. the United 

Kingdom, no. 31965/07, § 188, 14 February 2012). 

79.  As regards health impairment, it is hard to distinguish the effect of 

environmental hazards from the effects of other relevant factors, such as, 

age, profession or personal lifestyle. Also, as regards the general context of 

the environment, there is no doubt that severe water and soil pollution may 

negatively affect public health in general and worsen the quality of an 

individual’s life, but it may be impossible to quantify its actual effects in 

each individual case, “quality of life” itself being a subjective characteristic 

which does not lend itself to a precise definition (see, mutatis mutandis, 

Ledyayeva and Others v. Russia, nos. 53157/99, 53247/99, 53695/00 and 

56850/00, § 90, 26 October 2006). 

80.  Taking into consideration the evidentiary difficulties involved, the 

Court will primarily give regard to the findings of the domestic courts and 

other competent authorities in establishing the factual circumstances of the 

case. As a basis for the analysis it may use, for instance, domestic legal 

provisions determining unsafe levels of pollution and environmental studies 

commissioned by the authorities. Special attention will be paid by the Court 

to individual decisions taken by the authorities with respect to an applicant’s 

particular situation, such as an undertaking to revoke a polluter’s operating 

licence or to resettle a resident away from a polluted area. However, the 

Court cannot rely blindly on the decisions of the domestic authorities, 

especially when they are obviously inconsistent or contradict each other. In 

such a situation it has to assess the evidence in its entirety. Further sources 

of evidence for consideration in addition to the applicant’s personal 

accounts of events, will include, for instance, his medical certificates as well 

as relevant reports, statements or studies made by private entities (see 

Dubetska and Others v. Ukraine, § 107, cited above, with further 

references). 

81.  The Court recalls that Article 8 has been found to apply where the 

dangerous effects of an activity to which the individuals concerned were 

likely to be exposed established a sufficiently close link with private and 

family life for the purposes of Article 8 of the Convention (see Hardy and 

Maile v. the United Kingdom, § 189, cited above). In that case, the Court 

recognised that the potential risks to the environment caused by the 

construction and operation of two liquefied natural gas (“LNG”) terminals 

established a sufficiently close link with the applicant’s private live and 

671



14 DZEMYUK v. UKRAINE JUDGMENT 

 

home for the purposes of Article 8 and thereby triggered the application of 

that provision (see Hardy and Maile v. the United Kingdom, § 192, cited 

above). 

82.  As to the present case, the Court accepts that the applicant and his 

family may have been affected by the water pollution at issue. However, the 

Court must establish, in the absence of direct evidence of actual damage to 

the applicant’s health, whether the potential risks to the environment caused 

by the cemetery’s location established a close link with the applicant’s 

private life and home sufficient to affect his “quality of life” and to trigger 

the application of the requirements of Article 8 of the Convention (see 

paragraphs 78 – 81 above). 

83.  The Court notes that the domestic environmental health and sanitary 

regulations clearly prohibited placing the cemetery in close proximity to 

residential buildings and water sources (see paragraphs 67 to 72 above). It 

appears that the nearest boundary of the cemetery is situated 38 metres away 

from the applicant’s house (see paragraph 33 above). This cannot be 

regarded as a minor irregularity but as a rather serious breach of domestic 

regulations given that the actual distance is just over one tenth of the 

minimum distance permissible by those rules. Furthermore, the cemetery is 

a continuous source of possible health hazards and the potential damage 

caused by such is not easily reversible or preventable. Such environmental 

dangers have been acknowledged by the authorities on numerous occasions, 

including, by prohibiting the use of the illegal cemetery for burials and by 

the offer to resettle the applicant (see paragraphs 20 – 25 and 49 above). It 

further notes that the domestic authorities established that the construction 

of a cemetery at the said location placed the applicant at risk of 

contamination of the soil and of the drinking and irrigation water sources 

because of emanations from decomposing bodies like ptomaine (see 

paragraph 10 above). The Court has particular regard to the fact that there 

was no centralised water supply in the Tatariv village and villagers used 

their own wells (see paragraph 9 above). It also appears that the high level 

of E. coli found in the drinking water of the applicant’s well was far in 

excess of permitted levels and may have emanated from the cemetery (see 

paragraphs 12, 18 and 30 above), although the technical reports came to no 

definitive or unanimous conclusion as to the true source of E. coli 

contamination (see paragraph 31 above). In any event, the high level of 

E. coli, regardless of its origin, coupled with clear and blatant violation of 

environmental health safety regulations confirmed the existence of 

environmental risks, in particular, of serious water pollution, to which the 

applicant was exposed. 

84.  Under such circumstances, the Court concludes that the construction 

and use of the cemetery so close to the applicant’s house with the 

consequent impact on the environment and the applicant’s “quality of life” 

reached the minimum level required by Article 8 and constituted an 

interference with the applicant’s right to respect for his home and private 
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and family life. It also considers that the interference, being potentially 

harmful, attained a sufficient degree of seriousness to trigger the application 

of Article 8 of the Convention. 

C.  Compliance with Article 8 

1.  Submissions by the parties 

85.  The Government maintained that the cemetery had been built in the 

interests of the villagers of Tatariv, as there had been absolutely no other 

place in the mountainous region near the village that could be used for a 

cemetery. They further stated that while it was true that the cemetery had 

been built in breach of environmental health laws and regulations as it had 

lacked the health protection zone required by law, the authorities had done 

all they could to prohibit burials and to provide the applicant with an 

opportunity to be re-housed, even though such an obligation to resettle had 

not existed in law. According to them, he had continuously rejected such 

proposals. In this respect they supplied letters of 10, 15 and 16 December 

2009 from Tarariv Council and the Ivano-Frankivsk Regional State 

Administration, in which the municipal authorities stated that the applicant 

was not interested in resettlement (see paragraph 34 above). The 

Government accepted that the fact that the cemetery was placed on the VL 

plot engaged State’s positive obligations under Article 8 of the Convention. 

86.  The applicant maintained his complaints and submitted that the 

decision to construct the cemetery in the vicinity of his house had been 

taken in breach of domestic regulations and that the Ukrainian authorities’ 

measures to remedy the situation had been insufficient and inadequate. In 

particular, he stated that the authorities had done nothing to close the illegal 

cemetery, had failed to discontinue burials or to redress the situation by 

providing him with an alternative. The applicant submitted that he did not 

have anywhere to move to and he did not have enough money to build a 

new house. He mentioned that, despite his requests, no detailed and specific 

resettlement proposal had ever been made by the authorities. 

2.  The Court’s assessment 

87.  Although the object of Article 8 is essentially that of protecting the 

individual against arbitrary interference by the public authorities, it may 

involve the authorities’ adopting measures designed to secure respect for 

private life and home (see, with further references, Moreno Gómez v. Spain, 

no. 4143/02, § 55, ECHR 2004-X). 

88.  Environmental pollution may affect individuals’ well-being and 

prevent them from enjoying their homes in such a way as to affect their 

private and family life adversely, without, however, seriously endangering 

their health. The Court notes that the allegations of environmental harm in 

the instant case do not, as such, relate to the State’s involvement in 
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industrial pollution (see, in the context of serious industrial pollution, 

Dubetska and Others v. Ukraine, § 73, cited above). However, they concern 

allegations of health hazards arising from the local authority’s decision to 

locate a cemetery just 38 meters from the applicant’s home in breach of 

domestic regulations plus the State’s failure to act in securing compliance 

with the domestic environmental standards. The allegations also concern the 

State’s failure to regulate the activities of the municipality in line with such 

standards. The Court’s task in such a situation is to assess whether the State 

took all reasonable measures to secure the protection of the applicant’s 

rights under Article 8 of the Convention. In making such an assessment 

factors, including compliance with the domestic environmental regulations 

and judicial decisions, must be analysed in the context of a given case (see, 

mutatis mutandis, Dubetska and Others v. Ukraine, cited above, § 141). In 

particular, where domestic environmental regulations exist, a breach of 

Article 8 may be established where there is a failure to comply with such 

regulations (see Moreno Gómez v. Spain, cited above, §§ 56 and 61). 

89.  Moreover, the principles applicable to an assessment of the State’s 

responsibility under Article 8 of the Convention in environmental cases are 

broadly similar, regardless of whether the case is to be analysed in terms of 

a positive duty on the State to take reasonable and appropriate measures to 

secure the applicants’ rights under Article 8 § 1 of the Convention or in 

terms of an “interference by a public authority” to be justified in accordance 

with Article 8 § 2. Furthermore, the procedural safeguards available to the 

applicant under Article 8 may be rendered inoperative and the State may be 

found liable under the Convention where a judicial decision, prescribing 

certain conduct to the authorities on environmental issues, is ignored by the 

authorities or remains unenforced for an important period of time (see, 

mutatis mutandis, Taşkın and Others v. Turkey, no. 46117/99, §§ 124-25, 

ECHR 2004-X). 

90.  Given that the applicant complains about direct Government 

responsibility for the placement of the cemetery in close proximity to his 

home and the pollution flowing therefrom, the Court will consider the case 

as one of direct interference with the applicant’s rights under Article 8 (see 

paragraph 84 above). 

91.  As to the assessment of compliance with the requirement of 

lawfulness under Article 8 of the Convention, combined with the 

requirements of compliance with the domestic regulations, the Court notes 

the following: 

(i)  Tatariv Council’s decision to situate the cemetery on the VL plot was 

taken in breach of the National Environmental Health Regulations and in 

particular the 300 metres “health protection zone” requirement (see 

paragraph 71 and 72 above). There was no lawfully approved construction 

plan, in contravention of the Laws of Ukraine “On Burials and Burial 

Service” (see paragraph 68 above) and “On Drinking Water and the 

Drinking Water Supply”. In particular, the latter Act in its Sections 27 – 30 
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established obligatory sanitary and hygiene standards of drinking water and 

water supply, envisaging no E. coli content in drinking water (see paragraph 

72 above); 

(ii)  The unlawfulness of the placement of the cemetery and the non-

compliance with health and water protection zones were signalled on 

numerous occasions by the environmental health authorities and were 

acknowledged in the decisions of the domestic courts on at least six 

occasions (see paragraphs 12 - 14, 18, 35, 37, 42, 46 and 49 - 51 above); 

(iii)  The domestic authorities, responsible for the administration and 

maintenance of the cemetery under the law, failed to respect and to give full 

effect to the final and binding judgment of 26 December 2003 given by the 

Verkhovyna Court, confirmed by the appeal court and the Supreme Court, 

by which Tatariv Council was obliged to close the cemetery (see paragraph 

49 above). This judgment remains unenforced to this day (see paragraph 61 

above) and members of Tatariv Council, on several occasions, have refused 

to adopt a decision in compliance with that judgment; 

(iv).  The domestic authorities continued to disrespect the domestic 

environmental regulations as well as the final and binding judicial decisions 

confirming that they acted illegally and the decision of 26 December 2003 

confirming that the cemetery should have been closed. 

92.  The Court notes that the Government have not disputed that the 

cemetery was built and used in breach of the domestic regulations (see 

paragraph 85 above). It further appreciates the difficulties and possible costs 

in tackling environmental concerns associated with water pollution in 

mountainous regions. At the same time, it notes that the siting and use of the 

cemetery were illegal in a number of ways: environmental regulations were 

breached; the conclusions of the environmental authorities were 

disregarded; final and binding judicial decisions were never enforced and 

the health and environment dangers inherent in water pollution were not 

acted upon (see paragraph 91 above). The Court finds that the interference 

with the applicant’s right to respect for his home and private and family life 

was not “in accordance with the law” within the meaning of Article 8 of the 

Convention. There has consequently been a violation of that provision in the 

present case. The Court considers, in view of its findings of illegality of the 

authorities’ actions, that it is unnecessary to rule on the remaining aspects of 

the alleged breach of Article 8 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

93.  The applicant complained that the failure of the domestic authorities 

and private individuals to comply with the final judgment prohibiting the 

use of the VL plot situated near his house for burial purposes had amounted 

to a breach of Article 6 § 1 of the Convention. 

94.  The Government contested that argument. 
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95.  The Court finds that this complaint is linked to those examined 

above and must therefore likewise be declared admissible. Having regard to 

the finding relating to Article 8 (see paragraph 92 above), the Court 

considers that it is not necessary to examine the issue separately under 

Article 6 § 1 (see, mutatis mutandis, W. v. the United Kingdom, 8 July 1987, 

§ 84, Series A no. 121, and Mihailova v. Bulgaria, no. 35978/02, § 107, 

12 January 2006). 

III.  OTHER COMPLAINTS 

96.  The applicant complained under Article 6 § 1 that the proceedings 

concerning his dispute with Tatariv Council had been unfair and excessively 

lengthy. 

97.  In the light of the materials in its possession, the Court finds that the 

applicant’s complaints do not disclose any appearance of a violation of the 

rights and freedoms set out in the Convention or its Protocols. 

98.  It follows that this part of the application must be declared 

inadmissible as manifestly ill-founded, pursuant to Article 35 §§ 3 (a) and 4 

of the Convention. 

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

99.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

100.  The applicant claimed UAH 1,000,000 (EUR 163,125) in respect of 

non-pecuniary damage. 

101.  The Government contested this claim. 

102.  The Court notes that the applicant must have sustained non-

pecuniary damage as the result of the violation found. Making its 

assessment on an equitable basis, as required by Article 41 of the 

Convention, the Court awards the applicant EUR 6,000 in respect of non-

pecuniary damage. 

B.  Costs and expenses 

103.  The applicant did not submit any claim for costs and expenses. 

Accordingly, the Court makes no award under this head. 
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C.  Default interest 

104.  The Court considers it appropriate that the default interest rate 

should be based on the marginal lending rate of the European Central Bank, 

to which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the complaints of a violation of Article 6 § 1 on account of the 

lengthy non-enforcement of the judgment of 26 December 2003 and of a 

violation of Article 8 admissible and the remainder of the application 

inadmissible; 

 

2.  Holds that there has been a violation of Article 8 of the Convention; 

 

3.  Holds that there is no need to examine the complaint under Article 6 § 1 

of the Convention; 

 

4.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 

from the date on which the judgment becomes final in accordance with 

Article 44 § 2 of the Convention, EUR 6,000 (six thousand euros), plus 

any tax that may be chargeable, in respect of non-pecuniary damage, to 

be converted into national currency of the respondent State at the rate 

applicable at the date of settlement; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amount at a rate 

equal to the marginal lending rate of the European Central Bank during 

the default period plus three percentage points; 

 

5.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 4 September 2014, pursuant 

to Rule 77 §§ 2 and 3 of the Rules of Court. 

Claudia Westerdiek Mark Villiger 

 Registrar President 
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In the case of Brincat and Others v. Malta, 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Mark Villiger, President, 

 Angelika Nußberger, 

 Boštjan M. Zupančič, 

 Ann Power-Forde, 

 Vincent A. De Gaetano, 

 André Potocki, 

 Helena Jäderblom, judges, 

and Stephen Phillips, Deputy Section Registrar, 

Having deliberated in private on 8 July 2014, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in five applications (see Annex for details) against 

the Republic of Malta lodged with the Court under Article 34 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(“the Convention”) by twenty-one Maltese nationals (“the applicants”) on 

23 September 2011. 

2.  The applicants were represented by Dr J. Galea, a lawyer practising in 

Valletta. The Maltese Government (“the Government”) were represented by 

their Agent, Dr P. Grech, Attorney General. 

3.  The applicants alleged that the State had failed to protect them from 

the risks related to exposure to asbestos. 

4.  On 9 July 2012 the applications were communicated to the 

Government. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

5.  The applicants’ names, dates of birth and places of residence may be 

found in the Annex. 
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A.  Background to the case 

6.  From the 1950s/60s to early 2000, the applicants in applications 

nos. 60908/11, 62110/11, 62129/11 and 62312/11 were full-time employees 

at the Malta Drydocks Corporation (the MDC), a state-owned enterprise 

(1968-2003). The applicants in application no. 62338/11 are the wife and 

children of Mr Attard, who also worked at Malta Drydocks during the same 

period (having started in 1959) but left in 1974 to take up managerial duties 

with the Malta Trade Fair Corporation, where he was no longer exposed to 

asbestos. 

7.  According to the applicants, the applicants in applications 

nos. 60908/11, 62110/11, 62129/11 and 62312/11 and Mr Attard had been 

constantly and intensively exposed to asbestos during their employment. 

Asbestos in its various forms was one of the substances kept in stock in 

Malta Drydocks’ storerooms and ships incorporating asbestos as part of 

their structure regularly entered the docks (or ship repair yard) and were 

repaired there by workers. Repairs included breaking apart the asbestos 

casing that was used for insulation purposes, thereby releasing the particles 

into the surrounding air. Once a machine was repaired, it had to be 

reinsulated using asbestos retrieved from the store-rooms. Such repairs were 

carried out both on the ships themselves and in the MDC’s workshops. 

8.  The applicants contended that asbestos particles would settle on the 

workers’ clothing and be carried around in this way, with the result that it 

could also affect the lives of their family members, creating further anguish 

and affecting their private and family life. 

9.  In the 1960s, Malta became a member of the International Labour 

Organisation (“ILO”) (see “Relevant domestic law and international 

standards” below) and of the World Health Organisation (“WHO”), both 

organisations having been raising awareness regarding the dangers of 

asbestos since the 1950s. At the time, however, the employees of MDC had 

been neither informed about nor protected from the dangers of asbestos in 

any way. The Government disagreed with the applicants’ assertion that 

international organisations had raised awareness of the dangers of asbestos 

in the 1960s, noting that the ILO Asbestos Convention had been concluded 

in 1986 and that the WHO had issued its guidelines much later than the 

1960s. 

10.  The first publicly available – though not publicly disseminated – 

information concerning the fatal consequences of asbestos at MDC appears 

to be the judicial acts and judgment relating to a lawsuit brought in the 

names of Mary Pellicano proprio et nomine vs Francis Spiteri nomine, 

concerning the deceased Paul Pellicano (erroneously referred to by the 

parties as Joseph Pellicano) who died from asbestosis in 1979. In that case, 

in a judgment of 30 August 1989, the then Commercial Court established 

MDC’s responsibility for the death of Paul Pellicano and awarded (in a 
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separate decision of 27 June 1990) damages under Maltese law consisting of 

lucrum cessans and damnum emergens (see also “Relevant domestic law” 

below). 

11.  No action was taken following that judgment save that employees 

were assured that adequate ventilation and the wearing of fabric masks 

would protect them from asbestos. 

12.  Mr Attard died in 2006, aged sixty-one, as a result of a malignant 

cancer linked to exposure to asbestos (mesothelioma).  Following the death 

of a number of their colleagues, the applicants in applications 

nos. 60908/11, 62110/11, 62129/11 and 62312/11 underwent medical tests, 

which were performed again in 2012 in the context of proceedings before 

the Court. With the exception of the case of Mr Dyer, most of the X-rays 

revealed bilateral pleural plaques (extensive in some cases) compatible with 

asbestos exposure. The X-rays of some of the applicants also revealed 

pleural thickening, reticulo-nodular interstitial parenchymal texture in the 

lungs, and in some cases also pulmonary fibrosis, all of which are consistent 

with asbestosis. The results suggested that there was a strong probability of 

the presence of asbestos fibres in their stomach lining, as well as in other 

digestive organs. Moreover, apart from the physical difficulties such as 

exercise intolerance that were mainly related to respiratory problems, the 

presence of asbestos in their bodies made them prone to malignant 

mesothelioma, as was the case with Mr Attard, abovementioned. From the 

medical data it was also apparent that the applicants had no pleural effusions 

and that their lungs were clear, with no filtrates or nodules, and their hearts, 

hila and upper mediastina were also normal. Most of the applicants are 

non-smokers. 

13.  In particular, Mr John Mary Abela has been confined to bed for 

years as a result of his acute respiratory problems and can only breathe via 

oxygen cylinders that further reduce his mobility. Mr Dyer’s medical results 

did not show evidence of asbestos-related disease. 

B.  Constitutional redress proceedings 

1.  The applicants in applications nos. 60908/11, 62110/11, 62129/11 

and 62312/11 

14.  On 7 May 2009 these applicants instituted separate constitutional 

redress proceedings, complaining of a violation of Articles 2, 3 and 8 of the 

Convention in that the State had failed to protect them from unnecessary 

risks to their health, which also constituted inhuman treatment and an 

interference with their private and family life. They asked the court to 

quantify a fair amount of compensation for the breach of the 

aforementioned rights, to liquidate that amount, and to order that this 

pecuniary redress be paid individually to the applicants (“Tikwantifika 
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kumpens xieraq bħala rimedju għal ksur tad-drittijiet fuq indikati jew mil-

liema minnhom, tillikwida dan l-ammont, u tordna li dan ir-rimedju 

pekunjarju jithallas individwalment lir-rikorenti”). 

15.  In reply to the Government’s objection of non-exhaustion of 

ordinary domestic remedies in the domestic proceedings the applicants in 

question maintained that under Maltese law the ordinary civil remedies 

available did not apply to non-pecuniary damage (known in the domestic 

system as “moral damage”), but solely to pecuniary damage; they claimed 

that these types of damage were independent of each other. 

16.  In four separate but almost identical judgments of 30 November 

2010 the first-instance constitutional jurisdiction – namely, the Civil Court 

(First Hall) in its constitutional jurisdiction – declined to exercise its powers 

under the Constitution and under the European Convention Act and 

discharged the defendants ab observantia iudicii thereby in effect 

dismissing the applications on the grounds of non-exhaustion of ordinary 

domestic remedies. That court held that the applicants should have instituted 

a civil action for damages arising out of tort or contractual liability. It 

considered that according to the Court’s case-law, namely Zavoloka 

v. Latvia (no. 58447/00, § 40, 7 July 2009), there was no general or absolute 

obligation on States to pay compensation for non-pecuniary damage in such 

cases. 

17.  By four judgments of 11 April 2011 the Constitutional Court upheld 

the first-instance decisions. It considered that the Government, as an 

employer, could be sued under civil law for their failings. It held in effect 

that the fact that such failings were also of a constitutional nature did not in 

itself mean that they could not be pursued through ordinary civil 

proceedings. It also held that a person could not allow the time within which 

to bring an ordinary civil action to expire and then resort to constitutional 

proceedings as a remedy in extremis. The court considered that 

constitutional redress proceedings could be instituted only after the 

applicants had instituted civil proceedings and if, after a final judgment, 

they still felt that the breaches of their rights had not been adequately 

redressed. It held that given that neither the Convention nor national law 

provided for compensation for non-pecuniary damage in such cases, the 

ordinary remedy would have been effective. In any event, according to the 

court, in their constitutional application, the applicants made no specific 

mention of non-pecuniary or moral damage, having claimed compensation 

for pecuniary damage only. 

2.  The applicants in application no. 62388/11 

18.  On 19 April 2010 these applicants, who are the heirs of the deceased 

Mr Attard, also instituted proceedings, complaining of a violation of 

Articles 2, 3 and 8 of the Convention. 
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19.  In reply to the Government’s objection of non-exhaustion of 

ordinary domestic remedies in the domestic proceedings, the applicants 

submitted that under Maltese law the ordinary civil remedies available did 

not provide for non-pecuniary damage but only for pecuniary damage; they 

claimed that these types of damage were independent of each other. 

20.  By a judgment of 30 September 2010 the Civil Court (First Hall) in 

its constitutional jurisdiction declined to exercise its powers under the 

Constitution and under the European Convention Act and discharged the 

defendants ab observantia iudicii, thereby in effect dismissing the claims of 

the applicants on the grounds of non-exhaustion of ordinary remedies. In its 

analysis of the principles governing the exercise of the above-mentioned 

powers under the Constitution and the European Convention Act, the court 

noted, inter alia, that the failure to pursue ordinary remedies by an applicant 

was not in itself a sufficient reason for a court of constitutional jurisdiction 

to decline to exercise its powers if it could be shown that the ordinary means 

could not provide a complete remedy. It also held that the decision to 

decline or otherwise to exercise such powers was to be exercised with 

prudence, so that where it appears that there is a serious violation of 

fundamental human rights or even where there is likely to be the violation 

of such rights, then the court should lean towards exercising its powers. 

Nevertheless, it considered that what the applicants were ultimately 

requesting was a sum of money by way of damages. Given that ordinary 

remedies under the Civil Code could have resulted in an award of monetary 

compensation, the applicants should have pursued those remedies before 

instituting constitutional redress proceedings. 

21.  In a judgment of 11 April 2011 the Constitutional Court upheld the 

first-instance decision for substantially the same reason indicated in 

paragraph 17 above. 

II.  RELEVANT DOMESTIC LAW AND INTERNATIONAL 

STANDARDS 

A.  Domestic law and practice relating to civil and constitutional 

remedies 

1.  Civil remedies 

22.  The relevant provisions of the Civil Code, Chapter 16 of the Laws of 

Malta, in respect of actions for damages, read: 

Article 1031 

“Every person, however, shall be liable for the damage which occurs through his 

fault.” 
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Article 1032 

“(1) A person shall be deemed to be in fault if, in his own acts, he does not use the 

prudence, diligence, and attention of a bonus paterfamilias. 

(2) No person shall, in the absence of an express provision of the law, be liable for 

any damage caused by want of prudence, diligence, or attention in a higher degree.” 

Article 1033 

“Any person who, with or without intent to injure, voluntarily or through 

negligence, imprudence, or want of attention, is guilty of any act or omission 

constituting a breach of the duty imposed by law, shall be liable for any damage 

resulting therefrom.” 

Article 1045 

“(1) The damage which is to be made good by the person responsible in accordance 

with the foregoing provisions shall consist in the actual loss which the act shall have 

directly caused to the injured party, in the expenses which the latter may have been 

compelled to incur in consequence of the damage, in the loss of actual wages or other 

earnings, and in the loss of future earnings arising from any permanent incapacity, 

total or partial, which the act may have caused. 

(2) The sum to be awarded in respect of such incapacity shall be assessed by the 

court, having regard to the circumstances of the case, and, particularly, to the nature 

and degree of incapacity caused, and to the condition of the injured party.” 

Article 1046 

“Where in consequence of the act giving rise to damages death ensues, the court 

may, in addition to any actual loss and expenses incurred, award to the heirs of the 

deceased person damages, as in the case of permanent total incapacity, in accordance 

with the provisions of the last preceding article.” 

2.  Constitutional remedies 

23.  Article 46 of the Constitution of Malta, in so far as relevant, reads: 

“ (1) ... any person who alleges that any of the provisions of articles 33 to 45 

(inclusive) of this Constitution has been, is being or is likely to be contravened in 

relation to him, or such other person as the Civil Court, First Hall, in Malta may 

appoint at the instance of any person who so alleges, may, without prejudice to any 

other action with respect to the same matter that is lawfully available, apply to the 

Civil Court, First Hall, for redress. 

(2) The Civil Court, First Hall, shall have original jurisdiction to hear and determine 

any application made by any person in pursuance of sub-article (1) of this article, and 

may make such orders, issue such writs and give such directions as it may consider 

appropriate for the purpose of enforcing, or securing the enforcement of, any of the 

provisions of the said articles 33 to 45 (inclusive) to the protection of which the 

person concerned is entitled: 

Provided that the Court may, if it considers it desirable so to do, decline to exercise 

its powers under this sub-article in any case where it is satisfied that adequate means 

of redress for the contravention alleged are or have been available to the person 

concerned under any other law. 
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 (4) Any party to proceedings brought in the Civil Court, First Hall, in pursuance of 

this article shall have a right of appeal to the Constitutional Court.” 

24.  Similarly, Article 4 of the European Convention Act, Chapter 319 of 

the laws of Malta, provides: 

“(1) Any person who alleges that any of the Human Rights and Fundamental 

Freedoms, has been, is being or is likely to be contravened in relation to him, or such 

other person as the Civil Court, First Hall, in Malta may appoint at the instance of any 

person who so alleges, may, without prejudice to any other action with respect to the 

same matter that is lawfully available, apply to the Civil Court, First Hall, for redress. 

(2) The Civil Court, First Hall, shall have original jurisdiction to hear and determine 

any application made by any person in pursuance of subarticle (1), and may make 

such orders, issue such writs and give such directions as it may consider appropriate 

for the purpose of enforcing, or securing the enforcement, of the Human Rights and 

Fundamental Freedoms to the enjoyment of which the person concerned is entitled: 

Provided that the court may, if it considers it desirable so to do, decline to exercise 

its powers under this subarticle in any case where it is satisfied that adequate means of 

redress for the contravention alleged are or have been available to the person 

concerned under any other ordinary law. 

(4) Any party to proceedings brought in the Civil Court, First Hall, in pursuance of 

this article shall have a right of appeal to the Constitutional Court.” 

25.  Maltese case-law relating to the examination of a case by the 

constitutional jurisdictions was summarised in the case of Dr Mario Vella 

vs Joseph Bannister nomine, Constitutional Court judgment of 7 March 

1994. These guiding principles were reiterated in several other judgments 

including Mourad Mabrouk vs the Minister for Justice and Home Affairs 

and the Principal Immigration Officer, judgment of the Civil Court (First 

Hall) in its constitutional jurisdiction of 4 February 2009. The relevant 

guiding principles read as follows: 

“a. As a general principle, when it is clear that there are available ordinary remedies 

enabling an applicant to obtain redress for the damage complained of, such ordinary 

remedies must be undertaken and constitutional proceedings should be instituted only 

after such ordinary remedies are exhausted or if they were not available. 

b. Unless there are grave and serious reasons related to unlawfulness, justice or 

manifest error, the Constitutional Court will not disturb the exercise of discretion 

made by the first-instance court, as conferred on it by Article 46 (2) of the 

Constitution. 

c. Each case has its own particular circumstances. 

d. The fact that an applicant has failed to pursue an available remedy does not mean 

that the court [of constitutional jurisdiction] must decline to exercise its jurisdiction if 

that possible remedy could redress the applicant’s complaint only in part. 

e. Where an applicant has failed to exhaust an ordinary remedy, if the interference of 

another person has contributed to this non exhaustion, then it would not be desirable 

for the court [with constitutional jurisdiction] to refrain from hearing the case. 

f. When the first-instance court exercises its discretion and refuses to take 

cognisance of a case without having examined the relevant subject matter in respect of 
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which that discretion had to be exercised, the court of second instance should put 

aside that discretion.” 

26.  In the judgment of the Constitutional Court in the names Philip 

Spiteri vs Sammy Meilaq nomine of 8 March 1995 it was further held that: 

“When the object of the action is complex - and concerns issues which have a 

remedy under some other law, and other issues that can only be redressed by the 

Constitutional Court – the latter action should prevail.” 

The same was reiterated in the more recent judgment of the Civil Court 

(First Hall) in its constitutional jurisdiction of 5 June 2014 - still subject to 

appeal - in the name of Judge Carmelo Sive Lino Farrugia Sacco vs The 

Honourable Prime Minister, the Attorney General and the Commission for 

the Administration of Justice. In that same judgment the court also held that: 

“From an accurate examination of the proviso [to Article 46 (2) of the Constitution], 

it does not result that the legislator intended to establish as an absolute principle of 

Maltese constitutional law that before an individual seeks redress before the 

constitutional jurisdictions, he or she must always, peremptorily, exhaust all the 

available ordinary remedies, including those which are not reasonably expected to be 

effective and accessible.” 

B.  Domestic law and case-law relating to asbestos 

1.  Legislation 

27.  The Dock Safety Regulations (Subsidiary Legislation 424.03), were 

enacted in 1953 and amended in 1965, 1966, 1977, 1991, 1999 and 2009. 

The regulations make no mention of asbestos or occupational hazards 

caused by carcinogenic substances and agents. 

28.  The Work Places (Health, Safety and Welfare) Regulations 

(Subsidiary Legislation 424.09) entered into force on 9 February 1987. Part 

III concerns the prevention and control of occupational diseases and reads 

as follows: 

Regulation 16 

“(1) No person may import or sell any chemical or material which is toxic, and no 

employer may use or suffer to be used any such chemical or material in any work 

place under his charge, without in either case the approval of the Superintendent [of 

Public Health]. 

(2) In granting such approval as referred to in sub regulation (1), the Superintendent 

may impose any conditions as he may deem fit in the interest of public health.” 

Regulation 17 

“(1) It shall be the duty of the employer in so far as is reasonably practicable or 

possible, or when so directed by the Sanitary Authority, to substitute a harmful 

substance, process or technique at a place of work by a less harmful substance, 

process or technique.” 
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(2) Without prejudice to the generality of subregulation (1), the following rules shall 

apply: 

(a) sandstone grinding wheels shall be substituted by carbonrundum grinding 

wheels; 

(b) benzene, unless authorised by the Superintendent, shall be substituted by a less 

toxic solvent; 

(c) paints, varnishes, mastics, glues, adhesives and inks shall not contain benzene; 

(d) white lead and sulphate of lead and products containing these pigments or other 

lead compounds shall not be used in the internal paintings of buildings or of articles in 

buildings, if the dry film of the resulting paint will contain more than 2500 parts per 

one million parts of metallic lead; 

(e) white or yellow phosphorus shall not be used in the manufacture of matches; 

(f) sand in sand-blasting shall be substituted by steel-shot or grit; 

(g) polychlorinated biphenyls shall not be used or added to any oil, fluid or 

material.” 

Regulation 18 

 “(1) It shall be the duty of the employer to make arrangements when so considered 

necessary by the Sanitary Authority and to the satisfaction of the said Authority, so 

that the atmosphere of work-rooms in which potentially dangerous or obnoxious 

substances are manufactured, handled or used, is tested periodically. 

(2) Such tests are to be carried out at sufficiently frequent intervals to ensure that 

toxic or irritating dusts, fumes, gases, fibres, mists or vapours are not present in 

quantities which, in the opinion of the Sanitary Authority, are liable to injure health, 

and to ensure that an atmosphere which is fit for respiration is maintained. 

(3) Work in, or entry into any place where there is reason to suspect that the 

atmosphere is toxic, poisonous, asphyxiating or otherwise dangerous to health, shall 

not be carried out until the atmosphere is suitably tested and found free from any 

danger to health. 

(4) The employer shall likewise ensure periodical testing of the working 

environment where a potential hazard exists for heat, noise and other physical agents. 

(5) All tests referred to in this regulation shall be conducted by trained personnel 

and, where possible, supervised by qualified personnel who possess experience in 

occupational health or hygiene.” 

Regulation 19 

“(1) It shall be the duty of the employer to ensure that provisions are made for the 

storage under safe conditions of substances dangerous to health. 

(2) Without prejudice to the generality of this regulation such provisions should 

include the use of receptacles adequate to the storage of the dangerous substance, the 

safe storage of receptacles, their proper labelling with a danger symbol, their proper 

handling and where necessary an indication of the nature of the risk, the name of the 

substance or an indication to identify it and, as far as practicable, the essential 

instructions giving details of the first aid that should be administered if the substance 

should cause bodily harm or injury. 
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(3) Where any risk from gases exists, cylinders containing such gases should be 

stored in well ventilated places as far as possible from the place of work.” 

Regulation 20 

“It shall be the duty of the employer to inform forthwith the Superintendent of the 

occurrence in any of his employees of any occupational disease or incidence as are 

required to be notified by a medical practitioner under the Health Care Professions 

Act.” 

29. The same regulations provided for notification of accidents 

connected to the place of work, and in so far as relevant the relevant 

provisions read as follows: 

Regulation 22 

“(1) For the purposes of these regulations any accident arising out of or in 

connection with work which results either - 

(a) in the death of or a major injury to any person; 

... 

shall be a notifiable accident and as such shall be reported to the Director [of 

Labour]. 

(2) (a) Where the notifiable accident results in the death or a major injury to a 

person, the employer shall - 

(i) notify forthwith the Director or his representative by the quickest practicable 

means; and 

(ii) within seven days from the date of the accident send written notice of the 

accident to the Director; and 

(b) where the notifiable accident falls under subregulation (1)(b), the employer shall 

inform the Director in writing or by other suitable means, within seven days from the 

date of the accident. 

Regulations 23 

“There shall be kept in every work place or in such place outside the work place as 

may be approved by the Director and Superintendent a register, called the general 

register, and there shall be entered in or attached to that register: 

(a) the prescribed particulars as to every case of industrial accident and industrial 

disease occurring at the work place of which notice is required to be sent to the 

Director and the Superintendent;” 

Regulation 24 

“The general register and every other register or record kept in pursuance of these 

regulations shall be preserved and shall be kept available for inspection by any officer 

for two years after the date of the last entry in the register or record.” 

30.  These regulations also provided for their enforcement and for 

penalties in the event that they were not complied with. 
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31.  Further emphasis was placed on the duties of employers in the 

Factories (Health Safety and Welfare) Regulations 1986 which entered into 

force in 1987 and eventually became part of the General Provisions for 

Health and Safety at Work Places Regulations, which were amended in 

1996, 2002 and 2003. Article 49 of the 1986 text, in its most relevant part 

read as follows: 

“ (1) Saving any other provisions of these regulations every employer shall 

take all practicable steps to ensure, so far as is reasonably practicable, the 

health, safety and welfare at work of all his employees. 

(2) Every employer shall take all practicable steps to ascertain the hazards, if 

any, connected with a trade process or substance.” 

32.  In 1994, a prohibition on the importation of asbestos fibres came into 

effect by means of subsidiary legislation (S.L. 37.11) to the Customs 

Ordinance. 

33.  On 28 June 2002 the Prevention and Reduction of Environmental 

Pollution by Asbestos Regulations (S.L 504.30, subsidiary legislation to the 

Environment and Developing Planning Act) came into force, containing in 

substance the provisions of the Council Directive 87/217/EEC of 19 March 

1987 on the prevention and reduction of environmental pollution by 

asbestos. 

34.  Finally, Legal Notices 122 and 123 of 2003 enacted, respectively, 

the Protection of Workers from the Risks related to Exposure to 

Carcinogens or Mutagens at Work Regulations and the Protection of 

Workers from the Risks related to Exposure to Asbestos at Work 

Regulations which, like the regulations mentioned in paragraph 31 above, 

constitute subsidiary legislation under the Occupational Health and Safety 

Authority Act, Chapter 424 of the Laws of Malta. 

2.  Case-law 

35.  In the case Mary Pellicano proprio et nomine vs Francis Spiteri 

nomine, Commercial Court judgments of 30 August 1989 and 27 June 1990 

(see paragraph 10 above), the court established the responsibility of Malta 

Drydocks for the death of Paul Pellicano and awarded damages consisting 

of lucrum cessans and damnum emergens as provided by Maltese law. It 

found that the applicant had worked at the dock yard for decades until his 

death as a result of asbestosis. The applicant had been employed at the time 

when blue asbestos was still used at the ship repair yard and where the only 

precautionary measure taken was the use of masks, which in any case were 

considered of inadequate quality by the court-appointed experts. The court 

shared the conclusions of the experts who took the view that certain 

precautions had been implemented but they did not take sufficient account 

of the state of scientific knowledge about the subject matter at the relevant 

time. More specifically, the use of dangerous asbestos had remained the 
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norm, the ventilation system was old and inadequate, the masks were 

inefficient, and other shortcomings had been apparent. 

36.  In Godfrey Buhagiar vs Malta Shipbuilding Company Limited 

(another state-owned enterprise which in 2003 merged with the MDC to 

become Malta Shipyards Ltd.), judgment of the First Hall (Civil Court) of 

11 October 2001, it was held that the fact that an employee had consented to 

work in a dangerous environment did not imply acceptance of responsibility 

for any harm which he might suffer. Therefore, if an employee continues to 

work despite the fact that the employer has failed to provide a safe working 

environment, the employer cannot plead the employee’s consent as a 

defence. 

C.  International standards 

37.  Malta became a member of the International Labour Organisation 

(“ILO”) on 4 January 1965 and of the World Health Organisation (“WHO”) 

on 1 February 1965. 

38.  According to the WHO website, all forms of asbestos are 

carcinogenic to humans and may cause mesothelioma and cancers of the 

lung, larynx and ovary. Asbestos exposure is also responsible for other 

diseases, such as asbestosis (fibrosis of the lungs), pleural plaques, 

thickening and effusions. According to the most recent WHO estimates, 

more than 107,000 people die each year from asbestos-related lung cancer, 

mesothelioma and asbestosis resulting from exposure at work. 

39.  In 1974 the General Conference of the International Labour 

Organisation adopted the Occupational Cancer Recommendation (1974 - 

R147), concerning the prevention and control of occupational hazards 

caused by carcinogenic substances and agents, and in 1986 it adopted the 

Asbestos Recommendation, R172, concerning safety in the use of asbestos. 

40.  The ensuing conventions, namely the ILO Convention concerning 

Safety in the Use of Asbestos (C 162 - the 1986 Asbestos Convention) and 

the ILO Convention concerning Prevention and Control of Occupational 

Hazards caused by Carcinogenic Substances and Agents (C 139 - 

Occupational Cancer Convention, 1974), have not been ratified by Malta. 

41.  Most European Union (“EU”) Directives on the matter such as the 

EU Directive on the protection of workers from the risks related to exposure 

to asbestos at work (83/477/EEC, amended in March 2003), became 

applicable to Malta only when it joined the EU in 2004 (see also paragraph 

33 above). 
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D.  Other relevant legislation 

42.  The relevant provisions of the Department of Health (Constitution) 

Ordinance) Chapter 94 of the Laws of Malta, as at the time of the present 

case (and prior to its repeal in 2013) read as follows: 

“4. The Head of the Department of Health shall be the Chief Government Medical 

Officer who shall also be ex officio Superintendent of Public Health. 

16. The Chief Government Medical Officer shall be the chief adviser to the 

Government on any matter relating to the public health or relating to or in connection 

with the health services. 

17. (1) It shall be the duty of the Principal Medical Officers to assist the Chief 

Government Medical Officer and the Minister in planning, direction, development and 

administration of the health services 

(2) The Principal Medical Officers shall moreover – 

(a) deal with international health matters and relative commitments; 

(b) propose and formulate any such legislative measures as may be necessary in 

relation to health services.” 

THE LAW 

I.  JOINDER OF THE APPLICATIONS 

43.  In accordance with Rule 42 § 1 of the Rules of Court, the Court 

decides to join the applications, given their similar factual and legal 

background. 

II.  THE GOVERNMENT’S OBJECTION OF NON-EXHAUSTION OF 

DOMESTIC REMEDIES 

A.  The parties’ submissions 

1.  The Government 

44.  The Government submitted that the applicants had not exhausted 

domestic remedies in respect of the substantive complaints under Articles 2, 

3 and 8 of the Convention, concerning the Government’s failure to protect 

the applicants rights’ under those provisions. They had failed to institute an 

ordinary civil action, opting instead to attempt constitutional redress 

proceedings at the conclusion of which their claims had been dismissed for 

non-exhaustion of ordinary remedies. The Government noted that in their 

application the applicants had themselves cited the Pellicano case – which 
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had been successful at the ordinary level – and the compensation award 

granted in that case by the Commercial Court. 

45.  The Government further relied on Aytekin v. Turkey (23 September 

1998, § 84, Reports of Judgments and Decisions 1998-VII) in which, having 

taken into account the combination of the criminal, civil and administrative 

law remedies available, and in particular the prospects offered by the 

criminal proceedings for obtaining redress in respect of the death of the 

applicant’s husband, the Court had not exempted the applicant in that case 

from the requirement to exhaust such remedies. The Government also made 

reference to the case of John Sammut and Visa Investments Limited v. Malta 

((dec.), no. 27023/03, 28 June 2005), in which the Court had held that an 

action in tort could have resulted in an award of civil damages and that the 

aggregate of remedies could have redressed the applicants’ second 

grievance. 

46.  Referring to Articles 1030-1033 of the Civil Code concerning an 

action in tort, the Government submitted that, like any other person, they 

could, through their representatives, be held liable for damages. Indeed the 

State had on numerous occasions been held liable for the payment of 

damages by the domestic courts (various examples were submitted to the 

Court). The Government referred in particular to the case of Carmena 

Fenech et vs Chairmen of the Malta Drydocks noe et (Court of Appeal, 

3 December 2010), which concerned asbestos exposure and where the 

Government had been ordered to pay approximately EUR 103,000 in 

damages. 

47.  The Government conceded that – like any employer – they were 

obliged to provide a safe working environment and noted that they had been 

sued at various times for allegedly failing to provide such an environment. 

They cited Francis Busuttil vs Sammy Meilaq nomine (First Hall, Civil 

Court, 9 December 2002) and Gatt vs Chairman Malta Drydocks (sic.) 

(First Hall, Civil Court, 9 December 2002), in which the courts had found 

Malta Drydocks liable for damages because it had failed to provide a safe 

working environment and had been negligent in the maintenance of tools, 

thereby causing an accident that had resulted in the claimants’ permanent 

disability. Similarly, in a comparable case, the State-owned airline, Air 

Malta, had been held liable for damages. Indeed, domestic courts had found 

the Government liable for damages when the governmental act complained 

of constituted a breach of duty which was classified either as a negligent act 

or as a failure to carry out duties properly. Moreover, in Godfrey Buhagiar 

vs Malta Shipbuilding Company Limited (11 October 2011) the domestic 

courts had held that the fact that an employee consented to work in a 

dangerous environment did not mean that the employee accepted 

responsibility for any harm which he might suffer, with the result that the 

employer could therefore not raise the plea that the employee accepted such 

working conditions. 
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48.  As to the applicants’ claim that compensation for non-pecuniary 

damage could not be awarded in an ordinary action, referring to Zavoloka 

v. Latvia (cited above) the Government noted that in that case the Court had 

found that there was no absolute obligation to award such damages in 

circumstances such as those in that case. Moreover, while it was true that 

the law did not provide for compensation for non-pecuniary damage, known 

as “moral damage” in the domestic context (except for a few specific 

circumstances), and that such damages were not awarded in actions for tort, 

the way compensation was calculated allowed for the inclusion of 

non-pecuniary damage, although this was not mentioned. One such example 

was awarding loss of future earnings, based on a loss of opportunities, 

which in the Government’s view was a veiled type of “moral damage”, that 

is to say, non-pecuniary damage as understood in the Convention case-law. 

Moreover, the Government considered that civil law did not prohibit such 

damage and cited two examples (Dr J Pace noe vs The Prime Minister, 

Civil Court (First Hall), 1 June 2012, and Mario Gerada vs The Prime 

Minister, Civil Court (First Hall), 14 November 2012) in which the 

applicants had been awarded compensation for “moral damage” in cases 

involving breach of contract and unfair dismissal respectively. 

2.  The applicants 

49.   The applicants contended that an ordinary civil action against the 

Government as employer for material damage would not have been capable 

of addressing the multiple issues arising from the breaches of Articles 2, 3 

and 8. Accepting that the Government could, like private individuals, be 

found liable in a tort action, the applicants submitted that an ordinary action 

of that nature could not have established the State’s responsibility in line 

with Convention standards reflected in the Constitution. It followed that 

their complaints could therefore only be raised before the courts with 

constitutional jurisdiction as established by Article 46 of the Constitution 

(see “Relevant domestic law” above). 

50.  Moreover, they noted that according to domestic case-law, in 

instances where the merits of a case were complex and had aspects which 

fell under both ordinary and constitutional law, the constitutional action was 

to prevail (Anthony Mifsud vs Superintendent Carmelo Bonello et, 

Constitutional Court, 18 September 2009). 

51.  The applicants noted that they were seeking damages arising from 

death and grievous bodily harm which were not the result of normal torts 

such as a traffic accidents but which were a result of the Government’s 

failure to fulfil their positive obligations under the Convention, namely to 

safeguard a person’s life, to investigate properly any death or harm for 

which the State was responsible, to provide information about any risk to 

life or health, and to identify the persons responsible for the violation. It 
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followed that they were also entitled to compensation for non-pecuniary 

damage. 

52.  An ordinary civil action in tort could only provide for compensation 

for pecuniary damage, namely damnum emergens and lucrum cessans, the 

expressly limited heads of damage provided for by Maltese law. In fact, 

compensation for non-pecuniary damage was not provided for in law, as 

shown by decades of case-law where judges had repeatedly held that no 

compensation for non-pecuniary damage could be awarded. Moreover, 

proposals had recently been made in Parliament to make provision for 

compensation for non-pecuniary damage in certain cases – proposals which 

would be pointless if the Government’s contention that such damage were 

not precluded were true. Moreover, an occasional lapse by a good-hearted 

judge extending the scope of pecuniary damage could hardly be considered 

the right way of dealing with human rights violations. In the applicants’ 

view the only available remedy was constitutional redress proceedings, 

which they had unsuccessfully instituted. 

53.  Furthermore, the ineffectiveness of such an ordinary remedy was 

evident in so far as the law (Article 1032 of the Civil Code) provided that no 

one was to be found liable in the absence of any express legal provision. 

Indeed, ordinary law did not provide for actions dealing with activities that 

breached Article 8 of the Convention – a provision which the applicants had 

also relied on and which, moreover, did not correspond to any 

constitutionally protected right in Malta. 

54.  The applicants argued that the Constitutional Court had dismissed 

their claims on the grounds of failure to use a remedy that was ineffective. It 

had, moreover, found that only if the applicants still felt that the breaches of 

their rights had not been redressed by that remedy could they opt for 

constitutional redress proceedings. The applicants contended that, although 

part of their claim could have been addressed by the ordinary courts, the 

courts with constitutional jurisdiction were not precluded from addressing 

the case to its full extent. They submitted that in Carmena Fenech 

vs Chairman of the Malta Drydocks, (cited above) one of the cases relied on 

by the Government, the claimant (who was the widow of a dry-docks 

employee who had succumbed to malignant mesothelioma) had been 

awarded out-of-pocket damages and compensation for loss of future 

earnings in respect of her husband. Thus, if she had wished to claim any 

compensation for non-pecuniary damage, she would still have had to lodge 

another claim with the courts with constitutional jurisdiction. It followed 

that the applicants had rightly brought their claim before the only court that 

could have found that there had been a breach of their human rights and 

awarded the compensation for non-pecuniary damage sought. 
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B.  The Court’s assessment 

1.  General principles 

55.  The Court reiterates that the rule on exhaustion of domestic remedies 

referred to in Article 35 of the Convention obliges those seeking to bring 

their case against the State before the Court to use first the remedies 

provided by the national legal system. Consequently, States are dispensed 

from answering for their acts before an international body until they have 

had an opportunity to put matters right through their own legal system. The 

rule is based on the assumption – reflected in Article 13 of the Convention, 

with which it has close affinity – that there is an effective remedy available 

to deal with the substance of an “arguable complaint” under the Convention 

and to grant appropriate relief. It thus represents an important aspect of the 

principle that the machinery of protection established by the Convention is 

subsidiary to the national systems safeguarding human rights (see Kudła 

v. Poland [GC], no. 30210/96, § 152, ECHR 2000-XI, and Handyside 

v the United Kingdom, 7 December 1976, § 48, Series A no. 24). 

56.   The only remedies which Article 35 § 1 requires to be exhausted are 

those which relate to the alleged breach and which are available and 

sufficient (see McFarlane v. Ireland [GC], no. 31333/06, § 107, 

10 September 2010), that is to say a remedy that offers the chance of 

redressing the alleged breach and is not a pure repetition of a remedy 

already exhausted (see Dreiblats v. Latvia (dec.), no. 8283/07, 4 June 2013). 

There is no requirement to use another remedy which has essentially the 

same objective (see T.W. v. Malta [GC], no. 25644/94, § 34, 29 April 1999). 

However, noting the strong affinity between Article 35 § 1 and Article 13, 

the Court has ruled that if a single remedy does not by itself entirely satisfy 

the requirements of Article 13, the aggregate of remedies provided for under 

domestic law may do so (see Čonka v. Belgium, no. 51564/99, § 75, 

ECHR 2002-I; Kudła, cited above, § 157; T.P. and K.M. v. the United 

Kingdom [GC], no. 28945/95, § 107, ECHR 2001-V; and Rotaru 

v. Romania [GC], no. 28341/95 § 69, ECHR 2000-V). 

57.  It is incumbent on the Government claiming non-exhaustion to 

satisfy the Court that the remedy was an effective one available both in 

theory and in practice at the relevant time, that is to say, that it was 

accessible, was capable of providing redress in respect of the applicants’ 

complaints, and offered reasonable prospects of success. However, once this 

burden of proof has been satisfied, it falls to the applicant to establish that 

the remedy advanced by the Government had in fact been used or was for 

some reason inadequate and ineffective in the particular circumstances of 

the case or that there existed special circumstances absolving him or her 

from the requirement (see Ananyev and Others v. Russia, nos. 42525/07 and 

60800/08, § 94, 10 January 2012). 
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58.  The Court emphasises that the application of the rule must, however, 

make due allowance for the fact that it is being applied in the context of 

machinery for the protection of human rights that the Contracting Parties 

have agreed to set up. Accordingly, it has recognised that the rule on 

exhaustion of domestic remedies must be applied with some degree of 

flexibility and without excessive formalism (see Cardot v. France, 

19 March 1991, § 34, Series A no. 200). It has further recognised that the 

rule on exhaustion is neither absolute nor capable of being applied 

automatically; in reviewing whether it has been observed, it is essential to 

have regard to the particular circumstances of each individual case (see 

Van Oosterwijck v. Belgium, 6 November 1980, § 35, Series A no. 40). This 

means – amongst other things – that it must take realistic account not only 

of the existence of formal remedies in the legal system of the Contracting 

Party concerned but also of the general legal and political context in which 

they operate as well as the personal circumstances of the applicants (see 

Akdivar and Others v. Turkey, 16 September 1996, §§ 65-68, 

Reports 1996-IV). 

59.  According to the Court’s case-law, in the event of a breach of 

Articles 2 and 3, which rank as the most fundamental provisions of the 

Convention, compensation for the non-pecuniary damage flowing from the 

breach should in principle be available as part of the range of possible 

remedies (see Z and Others v. the United Kingdom [GC], no. 29392/95, 

§ 109, ECHR 2001-V; Keenan v. the United Kingdom, no. 27229/95, § 130, 

ECHR 2001-III; Paul and Audrey Edwards v. the United Kingdom, 

no. 46477/99, §§ 97-98, ECHR 2002-II and Ciorap v. Moldova (no. 2), 

no. 7481/06, §§ 24-25, 20 July 2010). The principle applies also where the 

violation arises from the alleged failure by the authorities to protect persons 

from the acts of others (see Z and Others, cited above, § 109; and Kontrová 

v. Slovakia, no. 7510/04, §§ 63-65, 31 May 2007). 

60.  In appropriate cases, also when the violation relates solely to Article 

8, the Court may still consider under Article 13 that, compensation for the 

pecuniary and non-pecuniary damage flowing from the breach should in 

principle be available as part of the range of redress (see T.P. and K.M. 

v. the United Kingdom [GC], cited above, § 107). 

2.  Application to the present case 

61. The Government appear to raise this objection on the basis of three 

arguments: firstly that the Convention did not provide for a right to 

compensation for non-pecuniary damage and that therefore an ordinary 

action in tort would have sufficed, but the applicants failed to pursue it; 

secondly, even assuming that there was a right to compensation for 

non-pecuniary damage, the applicants could still have had a chance of 

obtaining it – subject to the good will of the judge – in ordinary tort 

proceedings, which the applicants did not institute; and thirdly, they appear 
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to invoke the effectiveness of an aggregate of remedies, which the Court 

understands as comprising an ordinary action in tort which could have 

awarded compensation for pecuniary damage plus a subsequent 

constitutional redress action which could have awarded compensation for 

non-pecuniary damage. 

62.  As transpires from the general principles and the case-law of the 

Court already cited, in the circumstances of the present case concerning, 

inter alia, complaints under Articles 2 and 3, compensation for the 

pecuniary and non-pecuniary damage flowing from the breach should in 

principle be available as part of the range of redress accessible to the 

applicants. The same must be held in respect of the complaint under 

Article 8 which in this specific case is closely connected to the said 

provisions. 

63.  As to the ordinary civil proceedings in the form of an action in tort, 

the Court has no doubts about the possibility of bringing such an action 

against the Government and about the prospects of success of such an action 

as also transpires from the case-law submitted. Nevertheless, the Court 

notes that an action in tort which is perfectly capable of awarding 

material/pecuniary damage does not in general provide for an award of 

non-pecuniary damage (“moral damage” as understood in the Maltese 

context). While it is true that the Government submitted two recent 

examples of such damages being awarded, they were unable to identify a 

legal provision for awards of such non-pecuniary damage. Moreover, 

against a background of decades during which the domestic courts have 

consistently interpreted Article 1045 of the Civil Code (see paragraph 22 

above) as excluding non-pecuniary damage, and in the light of the fact that 

one of these two judgments (delivered by the same judge) has been appealed 

against by the Government and is still pending before the Court of Appeal, 

an ordinary civil claim for damages in tort cannot be considered to be a 

sufficiently certain remedy for the purposes of providing any non-pecuniary 

damage which may be due for such breaches (see, mutatis mutandis, Aden 

Ahmed v. Malta, no. 55352/12, § 59, 23 July 2013). The Court further notes 

that loss of opportunity, to which the Government referred, is a type of 

pecuniary, and not non-pecuniary, damage. Lastly, it does not appear that 

the ordinary court in such an action would have had the competence or 

authority to give any other form of redress relevant to their complaints. 

64. In so far as the Government pleaded that there existed an aggregate 

of remedies which the applicants did not exhaust, it is true that the Court has 

sometimes found under certain conditions that an aggregate of remedies 

sufficed for the purposes of Article 13 in conjunction with Articles 2 and 3 

(see, for example, Giuliani and Gaggio v. Italy [GC], no. 23458/02, § 338, 

ECHR 2011 (extracts)). This concept generally refers to a number of 

remedies which can be taken up one after the other or in parallel and which 

cater for different aspects of redress, such as a civil remedy providing for 
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compensation and a criminal action for the purposes of satisfying the 

procedural aspect of Articles 2 and 3 (ibid., § 337). The Court has also 

encountered the notion or system of applying for different heads of damages 

through different procedures and found no particular problem with such a 

system (see Dreiblats, cited above), both being available options. 

65.  Turning to the present case, the Court acknowledges that an action in 

tort could appropriately address the issue of pecuniary damage (see 

paragraphs 22 and 63 above). The Court also considers that the remedy 

provided by the courts exercising constitutional jurisdiction provides a 

forum guaranteeing due process of law and effective participation for the 

aggrieved individual. In such proceedings, courts exercising constitutional 

jurisdiction can take cognisance of the merits of the complaint, make 

findings of fact and order redress that is tailored to the nature and gravity of 

the violation. These courts can also make an award of compensation for 

non-pecuniary damage and there is no limit as to the amount which can be 

awarded to an applicant for such a violation (see, mutatis mutandis, Gera de 

Petri Testaferrata Bonici Ghaxaq v. Malta, no. 26771/07, § 69, 5 April 

2011, in relation to Article 1 of Protocol No. 1, and Zarb v. Malta, 

no. 16631/04, § 51, 4 July 2006, in relation to Article 6). The ensuing 

judicial decision will be binding on the defaulting authority and enforceable 

against it. The Court is therefore satisfied that the existing legal framework 

renders the constitutional remedy capable, in theory at least, of affording, 

inter alia, appropriate compensatory redress concerning both pecuniary and 

non-pecuniary damage. 

66.  The domestic system thus offers one legal avenue which would have 

provided solely for pecuniary damage and another one which allowed for a 

finding of a violation, provided for all heads of damage, and, moreover, 

could have afforded any other means of redress relevant to the complaints at 

issue. The Court observes that it does not transpire that in such cases 

national law necessarily requires that ordinary civil proceedings be 

undertaken as a sine qua non before the institution of constitutional redress 

proceedings, and neither has this been claimed by the Government. The 

same was in fact held recently by the Civil Court (First Hall) in its 

constitutional jurisdiction (see paragraph 26, in fine, above). The 

Constitutional Court’s decision, and, before that, the similar decision of the 

Civil Court (First Hall) in its constitutional jurisdiction, declining the 

exercise of its jurisdiction was therefore not mandatory under procedural 

rules, or in accordance with any well-established case-law to that effect, but 

rather was a matter of discretion, that is to say it was based on the judgment 

of the judges sitting on that bench, as provided for in the Constitution (see 

relevant domestic law). It follows that there is nothing legally incorrect 

about the rulings of the constitutional organs, and the use of an ordinary 

remedy before the constitutional redress proceedings is not only customary 

but also desirable in order to avoid burdening the constitutional jurisdictions 
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unnecessarily with cases. It may be that such an aim would be better 

achieved if the ordinary courts had the power to award also non-pecuniary 

(“moral”) damage. However, even though in the Maltese legal system the 

ordinary remedy was limited in scope, it cannot be considered ineffective if 

followed by constitutional redress proceedings, and therefore the existence 

of an effective aggregate of remedies cannot be denied. 

67.  Nevertheless, in the present case the Court notes that the 

Constitutional Court’s decision seems to have been based on a very broad 

reading of the Court’s case-law. The Court notes that, in Zavoloka it held, 

solely, that there was no right to non-pecuniary damage in circumstances 

such as those of that specific case, where the applicant’s daughter had died 

as a result of a traffic accident due to the negligence of a third party and 

where no responsibility, whether direct or indirect, could be attributed to the 

authorities. 

68.  Furthermore, in connection with the specific circumstances of the 

present case, the Court notes that the applicants (apart from the family of 

Mr Attard and Mr Dyer) were found to have pleural plaques in their lungs, 

were experiencing physical difficulties and were prone to malignant 

mesothelioma (as occurred in the case of the deceased Mr Attard) and they 

were challenging the Government for having failed to protect them against 

such negative consequences. Mr Dyer although not affected to date was at 

risk of suffering the same fate. For the purpose of seeking redress, they were 

confronted with the two possibilities available under the Maltese legal 

order, namely (i) instituting an ordinary civil action which could only partly 

redress their grievances (and which could have taken years to decide – in 

the Pellicano case the action was commenced in 1980 and was only finally 

determined ten years later) followed by constitutional redress proceedings 

which could redress the remaining unsatisfied claims or (ii) instituting 

constitutional redress proceedings which could deal with the entirety of their 

requests for redress. It has not been submitted that their applications before 

the courts with constitutional jurisdiction had no prospects of success; these 

courts could have chosen to exercise otherwise their discretion and take 

cognisance of the case, instead of declining to do so. Indeed, the latter 

course of action would appear to have been the most appropriate approach 

even from the perspective of domestic case-law (see paragraphs 25-26 and 

47 above) and probably the only approach possible in the case of Mr Dyer. 

69.  Consequently, in the circumstances of the present case and 

particularly in the absence of any pre-existing mandatory legal requirements 

ensuing from law or well-established case-law requiring the institution of 

civil tort actions before recourse to the constitutional organs (in 

circumstances such as those of the present case), the Court considers that 

the applicants cannot be held to blame for pursuing one remedy instead of 

two. Moreover, such an action would have also served the interests of 

economy of proceedings given that – in any event – the applicants would 
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have been bound to go before the constitutional organs to obtain the full 

range of redress which they claimed. 

70. The Court also notes that in their applications before the 

constitutional jurisdictions the applicants concerned requested the court to 

quantify a fair amount of compensation for the breach of their rights, to 

liquidate such amount and to order that this pecuniary redress be paid 

individually to each applicant (see paragraph 14 above). The Court 

considers that this general wording used by the applicants does not 

specifically exclude, as the Constitutional Court seems to have held (see 

paragraph 17, in fine, above) non-pecuniary damage as understood in the 

Court’s case-law. On the contrary it must be taken as including both 

pecuniary (“material” damage, consisting under domestic law of damnum 

emergens and lucrum cessans) and non-pecuniary (“moral”) damage, the 

term ‘pecuniary’ used by the applicants meaning simply ‘monetary’ and 

therefore before the domestic courts the relevant applicants’ request cannot 

be said to have been deficient. 

71.  In the specific circumstances of the case, the Court is therefore 

satisfied that the national judicial authorities were provided with the 

opportunity to remedy the alleged violations of the Convention but failed to 

do so. Consequently, from the Court’s perspective, the applicants’ 

institution of constitutional proceedings sufficed in the present case for the 

purpose of exhaustion of domestic remedies in respect of the substantive 

complaints under Articles 2, 3 and 8. 

72.  The Government’s objection is therefore dismissed. 

III.  ALLEGED VIOLATION OF ARTICLES 2 AND 8 OF THE 

CONVENTION 

73.  The applicants complained under Articles 2 and 8 of the Convention 

in respect of their exposure to asbestos (or that of their deceased relative in 

the case of application no. 62338/11) and of the Government’s failings in 

that respect. The relevant provisions read: 

Article 2 

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of 

his life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this 

Article when it results from the use of force which is no more than absolutely 

necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 

detained; 
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(c) in action lawfully taken for the purpose of quelling a riot or insurrection.” 

Article 8 

“1. Everyone has the right to respect for his private and family life, his home and his 

correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

74.  The Government contested that argument. 

A.  The substantive complaints 

1.  Admissibility 

(a)  The parties’ submissions as to the applicability of the provisions 

75.  The Government submitted that the medical certificates produced by 

the applicants did not establish a direct link between their medical 

complaints and the fact that they were employed in the shipbuilding or ship 

repair industry. The medical certificate in the case of Mr Attard stated that 

his death was “likely to be a result of asbestos exposure”. The same 

comment appeared on the other certificates. The Government further 

submitted that although chest X-rays were the most common tool for 

detecting asbestos-related diseases, they could not detect asbestos fibres in 

the lungs. 

76.  The Government contended that everyone was exposed to asbestos 

at some time during their life as low levels of asbestos are present in the air, 

water and soil. Relying on a factsheet of 5 January 2009 issued by the 

National Cancer Institute entitled “Asbestos Exposure and Cancer Risk”, the 

Government noted that the risks of developing an asbestos-related disease 

depended on various factors, including how much asbestos one was exposed 

to, the length of the exposure, the size, shape and chemical composition of 

the asbestos fibres, the source of the exposure, and individual risk factors 

such as smoking and pre-existing lung disease. Indeed the combination of 

smoking and asbestos exposure was particularly hazardous. However, 

exposure did not necessarily lead subsequently to lung disease. 

77.  They explained that if products containing asbestos were disturbed, 

tiny asbestos fibres were released into the air. When these were breathed in, 

they became trapped in the lungs and over time could accumulate and cause 

scarring and inflammation, which could affect breathing. It was rare for a 

cancer of the thin membranes that lined the chest and abdomen to develop 

from asbestos exposure and the more likely consequence was an increased 
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risk of asbestosis, an inflammatory condition affecting the lungs and 

causing shortness of breath, coughing and lung damage, and other non-

malignant lung and pleural disorders including pleural plaques (changes in 

the membrane surrounding the lung), pleural thickening and benign pleural 

effusions (abnormal collections of fluid between the thin layers of tissue 

lining the lungs and the wall of the chest cavity). According to the 

Government, it was well known in the medical community that pleural 

plaques were not precursors to lung cancer. 

78. The applicants considered that through negligence, recklessness and 

lack of commitment on the part of the authorities they were robbed of their 

life expectancy through an irrevocable process of pain and lethal illness. 

The Government’s responsibility was even more evident considering that 

those actions and/or omissions had taken place at MDC, a 

Government-controlled entity – that is to say, at the applicants’ place of 

work. 

(b)  The Court’s assessment 

79.  The Court reiterates that Article 2 does not solely concern deaths 

resulting from the use of unjustified force by agents of the State but also, in 

the first sentence of its first paragraph, lays down a positive obligation on 

States to take appropriate steps to safeguard the lives of those within their 

jurisdiction (see, for example, L.C.B. v. the United Kingdom, 9 June 1998, 

§ 36, Reports 1998-III, and Paul and Audrey Edwards, cited above, § 54). 

80.  This obligation is construed as applying in the context of any 

activity, whether public or not, in which the right to life may be at stake, and 

a fortiori in the case of industrial activities which by their very nature are 

dangerous, such as the operation of waste-collection sites (see Öneryıldız 

v. Turkey [GC], no. 48939/99, §71, ECHR 2004-XII) or nuclear testing (see 

L.C.B. cited above, § 36) or cases concerning toxic emissions from a 

fertiliser factory (see Guerra and Others v. Italy, 19 February 1998, §§ 60 

and 62, Reports 1998-I, although in this case the Court found that it was not 

necessary to examine the issue under Article 2, it having been examined 

under Article 8). 

81.  The Court considers that the same obligations may apply in cases, 

such as the present one, dealing with exposure to asbestos at a workplace 

which was run by a public corporation owned and controlled by the 

Government. 

82.  The Court reiterates that it has applied Article 2 both where an 

individual has died (see, for example, Öneryıldız, cited above) and where 

there was a serious risk of an ensuing death, even if the applicant was alive 

at the time of the application. Examples include cases where the physical 

integrity of an applicant was threatened by the action of a third party (see 

Osman v. the United Kingdom, 28 October 1998, §§ 115-122, Reports 

1998-VIII) or as a result of a natural catastrophe which left no doubt as to 
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the existence of a threat to the applicants’ physical integrity (see Budayeva 

and Others v. Russia, nos. 15339/02, 21166/02, 20058/02, 11673/02 and 

15343/02, § 146, ECHR 2008 (extracts)). More particularly, the Court has 

repeatedly examined complaints under Article 2 from persons suffering 

from serious illnesses. Such cases include G.N. and Others v. Italy 

(no. 43134/05, 1 December 2009) in which the applicants suffered from the 

potentially life-threatening disease hepatitis C; L.C.B. v. the United 

Kingdom (cited above), where the applicant suffered from leukaemia 

diminishing her chances of survival, Hristozov and Others v. Bulgaria, 

nos. 47039/11 and 358/12, ECHR 2012 (extracts), concerning applicants 

suffering from different types of terminal cancer; Karchen and Others 

v. France ((dec.), no. 5722/04, 4 March 2008) and Oyal v. Turkey 

(no. 4864/05, 23 March 2010), in which the applicants had been infected 

with the HIV virus, which endangered their life; Nitecki v. Poland ((dec.), 

no. 65653/01, 21 March 2002), in which the applicant suffered from 

amyotrophic lateral sclerosis; Gheorghe v. Romania ((dec.), no. 19215/04, 

22 September 2005), in which the applicant suffered from haemophilia; and 

De Santis and Olanda v. Italy ((dec.), 35887/11, 9 July 2013) in which the 

applicant – who was severely disabled – suffered a cerebral haemorrhage as 

a consequence of an infection acquired in hospital. 

83.   The medical certification indicated that Mr Attard’s death was likely 

to be a result of asbestos exposure; malignant mesothelioma is known to be 

a rare cancer associated with asbestos exposure. The Court observes that it 

has not been contested or denied that Mr Attard worked at Malta Drydocks 

for more than a decade (1959-1974), during which time he was repeatedly 

exposed to asbestos. Neither has it been shown that Mr Attard could have 

been contaminated elsewhere or that he was affected by other factors that 

could have led to the disease. In these circumstances, and given that 

Mr Attard has died as a result of his cancer, the Court considers that 

Article 2 is applicable to the complaint brought by the applicants in 

application no. 62338/11 relating to the death of the said Mr Attard. 

84.  As to the remaining applicants who also worked at MDC, the 

documentation presented indicates that all but one applicant (Mr Dyer) have 

respiratory problems and plaques in their lungs, together with some other 

complications related to exposure to asbestos, but have not to date been 

diagnosed with malignant mesothelioma. It can neither be said that their 

conditions constitute an inevitable precursor to the diagnosis of that disease, 

nor that their current conditions are of a life-threatening nature. It follows 

that Article 2 does not apply in their case and the complaint brought by the 

remaining applicants under the Article under examination is incompatible 

ratione personae with the provisions of the Convention within the meaning 

of Article 35 § 3 (a), and must be rejected in accordance with Article 35 § 4. 

85.  However, in the context of dangerous activities, the scope of the 

positive obligations under Article 2 of the Convention largely overlaps with 
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that of those under Article 8 (see Öneryıldız, cited above, §§ 90 and 160). 

The latter provision has allowed complaints of this nature to be examined 

where the circumstances were not such as to engage Article 2, but clearly 

affected a person’s family and private life under Article 8 (see Lόpez Ostra 

v. Spain, 9 December 1994, Series A no. 303-C and Guerra and Others, 

cited above). The Court therefore considers it appropriate to examine the 

complaints in respect of the remaining applicants under Article 8, which is 

applicable in the present case (see also Roche v. the United Kingdom [GC], 

no. 32555/96, §§ 155-156, ECHR 2005-X). 

(c)  Other admissibility issues 

86. The Court notes that it has jurisdiction ratione temporis to deal with 

the complaints in so far as they relate to the period after 23 January 1967, 

when the Convention entered into force in respect of Malta. 

87.  The Court further notes that it has previously recognised the standing 

of the victim’s next-of-kin to submit an application where the victim had 

died or disappeared in circumstances which were alleged to engage the 

responsibility of the State giving rise to issues under Article 2 (see Çakıcı 

v. Turkey [GC], no. 23657/94, § 92, ECHR 1999-IV, and Bazorkina 

v. Russia (dec.), no. 69481/01, 15 September 2005), it follows that the 

applicants in application no. 62338/11 have victim status in respect of the 

complaint under Article 2. 

88.  Lastly, the Court notes that the relevant complaints are not 

manifestly ill-founded within the meaning of Article 35 § 3 (a) of the 

Convention. It further notes that they are not inadmissible on any other 

grounds. 

89.  It follows that the substantive complaint under Article 2 in respect of 

the applicants in application no. 62338/11 and that under Article 8 in respect 

of the applicants in applications nos. 60908/11, 62110/11, 62129/11 and 

62312/11 must be declared admissible. 

90.  Given that the tests to be carried out under Articles 2 and 8 are 

similar (see Budayeva and Others, cited above, § 133), the Court will carry 

out its examination of the complaints under these Articles together. 

2.  Merits 

(a)  The parties’ submissions 

(i)  The applicants 

91.  The applicants complained that the Government had failed to fulfil 

their positive obligations under the relevant Convention provisions. 

92.  The applicants submitted that the causal link between asbestos and 

respiratory disease had been documented as early as 1938 and that the 

causal link between mesothelioma and asbestos exposure had been 
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conclusively established in the early 1960s. Information on the dangers of 

asbestos had been available since the 1950s and – given that it was members 

of the ILO who had raised awareness of the issue – the authorities should 

have known of the risks it posed to the health of employees, even more so 

following 1979 when the Government had been one of the parties to a 

lawsuit involving the subject matter (see paragraph 10 above). Nevertheless, 

the MDC employees had been neither informed about nor protected from 

the dangers of asbestos in any way and they had been assured that adequate 

ventilation and the wearing of cloth masks would protect them from it. The 

applicants claimed that these masks, made of flimsy disposable material, 

had provided insufficient protection, them being totally inadequate for use 

at their place of work or for the purposes of protection from asbestos. 

According to the applicants, the “adequate ventilation” could not be 

considered to have been sufficient either, as was clearly apparent from their 

medical tests, which had shown that they were suffering from 

asbestos-related diseases. 

93.  The applicants pointed out that the Government had admitted that 

nothing had been done apart from the enactment of specific legislation in 

2006. Neither had the Government demonstrated that they had a clear policy 

for removing asbestos, as had been shown by the fact that asbestos was 

currently still to be found at a site at their former place of work, in a disused 

tunnel which had been walled up. Furthermore, the applicants highlighted 

the fact that the Government’s refusal to ratify the Asbestos Convention 

only showed their lack of sensitivity to the grave dangers of asbestos. 

94.  In the applicants’ view, the enactment of legislation without proper 

implementation, precautions and dissemination of information was not 

sufficient to exempt the State from its obligations. Moreover, there was no 

justification for the tardy legislative response. The applicants submitted a 

list (twenty-four pages long) containing the titles of publications produced 

between 1912 and 1997 concerning the hazardous effects of asbestos. They 

claimed that most of these publications had been routinely available, as 

from the 1940s, to Maltese medical students (who had often also studied in 

Britain), let alone doctors and the Government. Nevertheless, legislative 

action only came to pass over fifty years later. Moreover, until the end of 

the century, asbestos-laden ships had freely entered the ship repair facilities 

and workers had been instructed to work on them. 

(ii)  The Government 

95. The Government pointed out that until a few decades ago asbestos 

had been one of nature’s best raw materials, being widely used in the 

building, construction and shipbuilding industries to insulate boilers, steam 

pipes and hot water pipes. After it was established that it probably caused 

latent effects on the lungs of those who came into contact with it, there was 

initially a slow reaction worldwide, but that had since gathered momentum. 
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The Government argued that the dangers associated with asbestos had only 

come to the fore in the late 1970s at international level, and at that time the 

means of communication and disseminating information were not as prolific 

as they were today. They pointed out that the applicants had failed to prove 

that the publications they referred to had been available to the Government, 

medical practitioners and medical students. 

96.  Nonetheless, once the Government had become aware of the dangers 

associated with asbestos, they had embarked on an exercise to phase out the 

material, and legislation had been enacted to terminate the importation of 

asbestos into Malta. Laws were passed in order to protect employees from 

the dangers of asbestos exposure as early as 1987 (and not 2006 as claimed 

by the applicants) in the form of the Work Place (Health, Safety and 

Welfare) Regulations, which had entered into force on 9 February 1987, the 

Protection of Workers from the Risks related to Exposure to Carcinogens or 

Mutagens at Work Regulations, which had entered into force on 16 May 

2003, and the Protection of Workers from the Risks related to Exposure to 

Asbestos at Work Regulations, which had entered into force on 

15 December 2006 (see “Relevant domestic law” above). Furthermore, 

according to the Government, the Occupational Health and Safety Authority 

provided preventive information and guidelines concerning the management 

and use of asbestos material. In particular, they highlighted the fact that in 

the late 1990s a sophisticated asbestos removal operation had been carried 

out at MDC on vessels undergoing repairs. The Government denied that the 

employees had been made to work on asbestos-laden ships, noting that after 

the Government had become aware of the hazardous nature of the material, 

employees who chose to work on such ships had been given an allowance as 

compensation. However, the Government pointed out that it was impossible 

for a country to be totally asbestos-free and for a worker never to come in 

contact with the material, particularly a worker in the shipbuilding or ship 

repair sector. They contended that anyone employed in such a work 

environment would be fully aware of the hazards involved. 

97.  The Government noted that Malta had not ratified all the ILO 

conventions, and of the sixty-one it had ratified, only fifty-four were in 

force. In particular, Malta had not ratified the ILO 1986 Asbestos 

Convention (which had come into force in 1989, having been ratified by 

thirty-five States at the time) and consequently it had not been bound to 

implement its measures or recommendations. Nevertheless, the subsidiary 

legislation (mentioned above), enacted for the purposes, had been in line 

with the WHO guidelines. 

98.  The Government accepted that the applicants had been employed at 

the dockyard in the 1950s and had continued their career there, but noted 

that the MDC was now in liquidation. Consequently it was difficult for the 

Government to provide any information about the extent of any information 

material given to the applicants at the time, since those persons 
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administering the company at the time had by now retired or died. In any 

event the Government considered that they had not been responsible for not 

having disseminated information before the dangers of asbestos were known 

and generally accepted as correctly ascertained. Distinguishing the instant 

case from Guerra and Others (cited above), they pointed out that no reports 

existed in this case. Moreover, the Government contended that the 

legislative enactments contained sufficient information and warnings to 

employees. 

99. In the Government’s view, while a State was required to take 

preventive measures to protect individuals from risks to their life, there was 

a margin of appreciation left to the State in balancing the competing 

interests involved. In their view the legislative enactments, coupled with 

protective clothing (implying the provision of information), namely a mask 

similar to those used by workers exposed to volatile material - which 

admittedly could not be compared to modern equipment but which the 

Government had considered adequate for those days – had satisfied their 

obligations under Article 2. Moreover, the applicants had not proved that 

there had been any better equipment available at the time to protect 

employees. 

100.  Similarly, the Government submitted that they had fulfilled their 

positive obligations under Article 8 since, as soon as awareness of the 

harmful effects of asbestos exposure had been raised, legislation had been 

put in place to regulate its use in the workplace, to ban its importation, and 

to remove it from the shipbuilding process. Moreover, the employees had 

been given masks to minimise damage and had been paid an allowance by 

the ship owners to compensate for the risk they were exposed to. 

(b)  The Court’s assessment 

(i)  General principles 

101.  The Court makes reference to its general principles as stated in 

Öneryıldız and further elaborated on in Budayeva and Others (both cited 

above), as summarised in Kolyadenko and Others v. Russia, nos. 17423/05, 

20534/05, 20678/05, 23263/05, 24283/05 and 35673/05, §§ 157-161, 

28 February 2012, and as reiterated in Vilnes and Others v. Norway, 

nos. 52806/09 and 22703/10, § 220, 5 December 2013: 

 “The Court reiterates that the positive obligation to take all appropriate steps to 

safeguard life for the purposes of Article 2 (see paragraph 151 above) entails above all 

a primary duty on the State to put in place a legislative and administrative framework 

designed to provide effective deterrence against threats to the right to life (see 

Öneryıldız, cited above, § 89, and Budayeva and Others, cited above, § 129). 

The Court considers that this obligation must be construed as applying in the context 

of any activity, whether public or not, in which the right to life may be at stake, and a 

fortiori in the case of industrial activities, which by their very nature are dangerous. In 

the particular context of dangerous activities special emphasis must be placed on 
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regulations geared to the special features of the activity in question, particularly with 

regard to the level of the potential risk to human lives. They must govern the 

licensing, setting up, operation, security and supervision of the activity and must make 

it compulsory for all those concerned to take practical measures to ensure the effective 

protection of citizens whose lives might be endangered by the inherent risks (see 

Öneryıldız, cited above, §§ 71 and 90). 

Among these preventive measures particular emphasis should be placed on the 

public’s right to information, as established in the case-law of the Convention 

institutions. The relevant regulations must also provide for appropriate procedures, 

taking into account the technical aspects of the activity in question, for identifying 

shortcomings in the processes concerned and any errors committed by those 

responsible at different levels (see Öneryıldız, cited above, §§ 89-90, and 

Budayeva and Others, cited above, § 132 ). 

As to the choice of particular practical measures, the Court has consistently held that 

where the State is required to take positive measures, the choice of means is in 

principle a matter that falls within the Contracting State’s margin of appreciation. 

There are different avenues to ensure Convention rights, and even if the State has 

failed to apply one particular measure provided by domestic law, it may still fulfil its 

positive duty by other means. In this respect an impossible or disproportionate burden 

must not be imposed on the authorities without consideration being given, in 

particular, to the operational choices which they must make in terms of priorities and 

resources; this results from the wide margin of appreciation States enjoy, as the Court 

has previously held, in difficult social and technical spheres (see 

Budayeva and Others, cited above, §§ 134-35). 

 In assessing whether the respondent State complied with its positive obligation, the 

Court must consider the particular circumstances of the case, regard being had, among 

other elements, to the domestic legality of the authorities’ acts or omissions, the 

domestic decision-making process, including the appropriate investigations and 

studies, and the complexity of the issue, especially where conflicting Convention 

interests are involved. The scope of the positive obligations imputable to the State in 

the particular circumstances would depend on the origin of the threat and the extent to 

which one or the other risk is susceptible to mitigation (see Budayeva and Others, 

cited above, §§ 136-37).” 

102.  The Court has also held on many occasions that the State has a 

positive duty to take reasonable and appropriate measures to secure an 

applicant’s rights under Article 8 of the Convention (see, among many other 

authorities, López Ostra, cited above, § 51, Series A no. 303-C; Powell and 

Rayner v. the United Kingdom, 21 February 1990, § 41, Series A no. 172; 

and, more recently, Di Sarno and Others v. Italy, no. 30765/08, § 96, 

10 January 2012). In particular, the Court has affirmed a positive obligation 

of States, in relation to Article 8, to provide access to essential information 

enabling individuals to assess risks to their health and lives (see, by 

implication, Guerra and Others, cited above, §§ 57-60; López Ostra, cited 

above, § 55; McGinley and Egan, cited above, §§ 98-104; and Roche, cited 

above, §§ 157-69). In the Court’s view, this obligation may in certain 

circumstances also encompass a duty to provide such information (see, by 

implication, Guerra and Others, cited above, §§ 57-60; and Vilnes and 

Others, cited above § 235). It has also recognised that in the context of 
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dangerous activities, the scopes of the positive obligations under Articles 2 

and 8 of the Convention largely overlap (see Budayeva and Others, cited 

above, § 133). Indeed, the positive obligation under Article 8 requires the 

national authorities to take the same practical measures as those expected of 

them in the context of their positive obligation under Article 2 of the 

Convention (see Kolyadenko and Others, cited above, § 216). 

(ii)  Application to the present case 

103.  In the absence of more detail in the Government’s submissions, the 

Court will assess the case on the basis of the material available to it. 

104.  On the basis of the material in its possession, the Court considers it 

established that the applicants in applications nos. 60908/11, 62110/11, 

62129/11 and 62312/11 and Mr Attard (hereinafter “the applicants” for ease 

of reference) were exposed to asbestos during their careers as employees at 

the ship repair yard run by the MDC. Indeed, while admitting that all 

workers were exposed to some extent, the Government contended that after 

they had become aware of the relevant dangers, they had ensured that the 

applicants were not made to work on asbestos-laden ships, without 

submitting what other possible functions or work they had been assigned at 

their place of work or any details regarding the dates when they had ceased 

to work with such material. Given the information and documents available, 

the Court finds no reason to doubt the applicants’ assertions as to their 

working history. 

105. The Court must also consider whether the Government knew or 

ought to have known of the dangers arising from exposure to asbestos at the 

relevant time (from the entry into force of the Convention for Malta in 1967 

onwards) (see, in a different context, O’Keeffe v. Ireland [GC] 

no. 35810/09, 28 January 2014, §§ 152 and 168). In this connection the 

Court notes that the Government implicitly admitted to have known of these 

dangers in or around 1987, as they stated that as soon as they had become 

aware of the dangers associated with asbestos, laws were enacted to protect 

employees from these dangers as early as 1987. Nevertheless, given that 

Mr Attard had left the dry docks in 1974, the Court must examine whether 

at the time while he was exposed, that is, at least in the early 1970s, the 

Government knew or ought to have known of the relevant dangers. 

The Court acknowledges that the ILO Asbestos Recommendation and 

subsequent Convention which contained the minimum standards applicable 

concerning the use of asbestos were adopted in 1986. Nevertheless, as in 

many cases, the adoption of such texts comes after considerable preparatory 

work which may take significant time, and in the ambit of the ILO after 

having undertaken meetings with representatives of governments, and 

employers’ and workers’ organisations of all member countries of the 

organisation. They are usually preceded by a number of guidelines, and 

before concrete proposals can be made there is a thorough search for a 
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consensus between the stake holders, namely public authorities as well as 

employers and workers. It is also common knowledge that the issues 

surrounding asbestos have been greatly debated amongst stakeholders all 

over the world, and that given the interests involved, particularly economic 

and commercial ones, acknowledging its harmful effects has not been easy. 

In this connection the Court observes that up to this date a number of 

countries have not yet banned the substance and only thirty-five countries 

out of the one hundred and ninety-eight United Nations Member States have 

ratified the Asbestos Convention. It appears logical, that this cannot be 

taken to mean that the dangers of asbestos are today still unknown. 

106.  Thus, as to whether the Maltese Government knew or ought to have 

known in the early seventies, the Court must rely on other factors, most 

evident amongst them being objective scientific research, particularly in the 

light of the domestic context. The Court takes account of the list, submitted 

by the applicants, which contains references to hundreds of articles or other 

publications concerning the subject at issue published from 1930 onwards - 

many of them taken from reputable British medical journals. The Court 

observes that medical studies at the then Royal University of Malta were 

modelled on, and followed closely upon, the corresponding United 

Kingdom system, with many graduates in medicine continuing their studies 

in England and Scotland. Particularly in view of this situation, even 

accepting the Government’s argument - that is, that information was at the 

time not as readily available as it is today - it is inconceivable that there was 

no access to any such sources of information, at least, if by no one else, by 

the highest medical authorities in the country, notably the Chief 

Government Medical Officer and Superintendent of Public Health (as 

provided for in the, now repealed, Department of Health (Constitution) 

Ordinance, Chapter 94 of the Laws of Malta, see paragraph 42 above). In 

fact, according to Maltese law it was precisely the duty of the 

Superintendent of Public Health to remain abreast of such developments and 

advise the Government accordingly. The Court, further, observes that it has 

not been submitted that there had been any specific impediment to access 

the necessary information. Furthermore, the Government failed to rebut the 

applicants’ assertion with any signed statement by a medical expert or 

authority, who could have attested that the medical professionals in the 

country were, in or around the 1970s, unaware of these worrying medically 

related findings at the time. 

Moreover, the Pellicano judgment by the Commercial Court (see 

paragraph 35 above) is in itself an implicit acknowledgement by a domestic 

court that in the years preceding Mr Pellicano’s death in 1979 the authorities 

knew or ought to have known of the dangers of working with asbestos and 

that they had failed to provide adequate health and safety measures in that 

respect. 
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Against this background, the Court concludes that for the purposes of the 

present case, it suffices to consider that the Maltese Government knew or 

ought to have known of the dangers arising from exposure to asbestos at 

least as from the early 1970s. 

107. As to the fulfillment of the ensuing obligations, as stated above, the 

respondent Government claimed that as soon as they had become aware of 

the dangers associated with asbestos, laws were enacted to protect 

employees from these dangers and this as early as 1987 by means of the 

Work Place (Health, Safety and Welfare) Regulations. It follows that, by 

Government’s admission, up until 1987 no positive action was taken in the 

nearly two decades (four years in the case of Mr. Attard who left the MDC 

in 1974) during which the applicants had been exposed to asbestos. 

108.  As to the steps taken after 1987, the Court firstly notes that the 

mentioned regulations make no reference to asbestos, unlike the later 

legislation which was enacted for that precise purpose. Consequently, it is 

difficult to accept the Government’s argument that the Work Place (Health, 

Safety and Welfare) Regulations were the first proactive attempt to 

safeguard the applicants against these dangers by means of legislation. 

109.  However, even assuming that the Work Places (Health, Safety and 

Welfare) Regulations were indeed a legislative reaction to the dangers of 

asbestos exposure and that, therefore, the Government treated asbestos as 

falling into the category of a “toxic material” or “dangerous substance” for 

the purposes of that legislation, the Court notes the following. 

In accordance with Regulation 16, no employer may use or suffer to be 

used any chemical or material which is toxic without the approval of the 

Superintendent of Public Health. The Government did not find it expedient 

to explain whether such approval had been sought or given for asbestos and, 

if so, on what grounds. Even if approval was given, by the Government’s 

implicit admission, asbestos continued to be used and employees continued 

to work on it. 

Pursuant to Regulation 18, it was the duty of the employer to ensure that 

the atmosphere in workrooms in which potentially dangerous or obnoxious 

substances were handled or used was tested periodically to ensure that, inter 

alia, toxic or irritating fibres were not present in quantities that could injure 

health, and to maintain an atmosphere fit for respiration. Moreover, no work 

should have been carried out unless such tests had been done. Again, the 

Government have not indicated that any such tests had ever been carried out 

in the workrooms (or elsewhere) where the applicants, like the other 

employees, had been exposed to asbestos. 

Apart from the above-mentioned regulations (16 and 18), the Work 

Places (Health, Safety and Welfare) Regulations made no provision for any 

other practical measures which could or should have been taken in order to 

protect the applicants, nor were there any provisions concerning the right to 

access information. It was only the legislation enacted in 2003 and 2006 
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which introduced such measures, including (but not limited to) the duty to 

provide the applicants and people in their situation with information about 

the risks to health and safety which they were facing. 

110.  The Court considers that enacting specific legislation fifteen years 

after the time in the mid-1980s when the Government accept that they were 

aware of the risks can hardly be seen as an adequate response in terms of 

fulfilling a State’s positive obligations. Furthermore, by the time the 2002, 

2003 and 2006 legislation had been enacted and came into force (see 

paragraphs 33 and 34 above), the applicants had little if anything to gain 

since the timing coincided with the end of their careers, when they were 

leaving or had already left Malta Drydocks (see paragraph 6 above). 

111.  Consequently, from the information provided, it is apparent that 

from the mid-1980s to the early 2000s, when the applicants (except for 

Mr Attard) left the MDC, the legislation was deficient in so far as it neither 

adequately regulated the operation of the asbestos-related activities nor 

provided any practical measures to ensure the effective protection of the 

employees whose lives might have been endangered by the inherent risk of 

exposure to asbestos. Moreover, even the limited protection afforded by that 

legislation had no impact on the applicants since it appears to have remained 

unenforced. 

112. The Court considers that, while there is a primary duty to put in 

place a legislative and administrative framework, it cannot rule out the 

possibility, a priori, that in certain specific circumstances, in the absence of 

the relevant legal provisions, positive obligations may nonetheless be 

fulfilled in practice. In the present case, however, the only practical measure 

that appears to have been taken by the State, as the employer, was to 

distribute masks, on unspecified dates and at unspecified intervals (if 

distributed repeatedly at all). The Court notes in this connection that the 

apparently disposable masks (which were shown to the Court) were 

considered by experts in the Pellicano case to be of “inadequate quality” 

and “did not take sufficient account of the state of scientific knowledge 

about the subject matter at the relevant time” (see paragraph 33 above). 

These findings are sufficient for the Court to conclude that such practical 

attempts left much to be desired. 

113. As to the duty to provide access to essential information enabling 

individuals to assess risks to their health and lives and the duty to provide 

such information, the Court notes that the Government submitted that no 

information reports were in fact available and that it was difficult for them 

to provide any information about the extent of any informative material 

given to the applicants. They noted, however, that the Occupational Health 

and Safety Authority (OHSA) provided preventive information and 

guidelines concerning the management and use of asbestos. 

114.  It would therefore appear that no information was ever collected or 

studies undertaken or reports compiled specifically about the asbestos 
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situation at the applicants’ place of work. Furthermore, the Government did 

not even argue that any general information was, in fact, accessible or made 

available to the applicants. Instead the Government, seemingly oblivious to 

the obligations arising from the Convention, opted to consider that it was 

not their responsibility to provide information at the outset and that anyone 

in such a work environment would in any case be fully aware of the hazards 

involved. The Court considers the latter statement to be in stark contrast to 

the Government’s repeated argument that they (despite being employers and 

therefore well acquainted with such an environment) were for long unaware 

of the dangers. The Court further finds inappropriate the Government’s 

contention that the distribution of the above-mentioned masks was an 

implicit source of information. Additionally, in relation to the Government’s 

reference to the information available at the OHSA, the Court notes that this 

authority was only created after the year 2000 and it could therefore not 

have been a source of information before that date. It follows that in practice 

no adequate information was in fact provided or made accessible to the 

applicants during the relevant period of their careers at the MDC. 

115.  Lastly, the Court notes that the Government submitted a general 

statement to the effect that employees who had worked on asbestos (after its 

dangers became known to the Government) were offered compensation or a 

special allowance to perform such work. The Court firstly draws attention to 

the domestic case-law on the matter (see paragraph 34 above). But more 

importantly, it notes that the Government have not provided any relevant 

information specific to the instant case. They did not submit whether the 

applicants in the present case had been entitled to such compensation and if 

so whether they had accepted it or received it. Neither has it been submitted 

or shown that, because they were not working on asbestos from a specific 

date onwards, they were not entitled to compensation. Nor did the 

Government submit any information as to when such compensation had in 

fact become available. In that light, such an abstract affirmation can have no 

bearing on the Court’s conclusion. 

116.  The above considerations lead the Court to conclude that in view of 

the seriousness of the threat at issue, despite the State’s margin of 

appreciation as to the choice of means, the Government have failed to 

satisfy their positive obligations, to legislate or take other practical 

measures, under Articles 2 and 8 in the circumstances of the present case. 

117.  It follows that there has been a violation of Article 2 in respect of 

the applicants in application no. 62338/11 relating to the death of Mr Attard 

and a violation of Article 8 in respect of the remaining applicants. 

B.  The procedural complaint under Article 2 

118.  In their applications, the applicants also appeared to complain – 

albeit in unclear terms – that the Government had failed to investigate the 
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circumstances of the case and prosecute those responsible, in violation of 

their procedural obligations under Article 2 of the Convention. 

They contended that the very knowledge that people were dying of 

malignant mesothelioma (as shown from death certificates which were 

publicly available) should have prompted the authorities to take the 

necessary steps and comply with their duty to investigate and institute some 

sort of proceedings against those responsible. The State’s inability to point 

to any such action was tantamount to an admission of their failure to comply 

with their procedural obligations under Article 2. 

119.  The Government argued that it was incumbent on the victims or 

their heirs to institute proceedings before the ordinary domestic courts and 

to prove the link between asbestos exposure and the damage claimed. 

Moreover, the Government had been aware of only two deaths connected 

with the subject matter, namely those of Mr Pellicano and Mr Attard, which 

had occurred after the dry docks had ceased operating. 

120.  The Court reiterates that the provision is applicable only in respect 

of the applicants in application no. 62338/11 relating to the death of 

Mr Attard. 

121.  The Court observes that –  unlike in medical negligence cases, 

where a civil remedy may suffice (see Calvelli and Ciglio v. Italy [GC], 

no. 32967/96, § 51, ECHR 2002-I) – in cases concerning incidents resulting 

from dangerous activities under Article 2, the competent authorities must 

act with exemplary diligence and promptness and must of their own motion 

initiate investigations capable of, firstly, ascertaining the circumstances in 

which the incident took place and any shortcomings in the operation of the 

regulatory system and, secondly, identifying the State officials or authorities 

involved in any capacity whatsoever in the chain of events concerned (see 

Öneryıldız, cited above, § 94 and Budayeva, cited above, § 142). 

122.  In Öneryıldız (deaths resulting from a landslide caused by a 

methane explosion) the Court in fact adopted that approach after it had 

found the following § 93: 

“It should be pointed out that in cases of homicide the interpretation of Article 2 as 

entailing an obligation to conduct an official investigation is justified not only because 

any allegations of such an offence normally give rise to criminal liability (see Caraher 

v. the United Kingdom (dec.), no. 24520/94, ECHR 2000-I), but also because often, in 

practice, the true circumstances of the death are, or may be, largely confined within 

the knowledge of State officials or authorities (see McCann and Others v. the United 

Kingdom, judgment of 27 September 1995, Series A no. 324, pp. 47-49, §§ 157-64, 

and İlhan, cited above, § 91). 

In the Court’s view, such considerations are indisputably valid in the context of 

dangerous activities, when lives have been lost as a result of events occurring under 

the responsibility of the public authorities, which are often the only entities to have 

sufficient relevant knowledge to identify and establish the complex phenomena that 

might have caused such incidents.” 
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123.  It follows that, although in most cases requiring an investigation a 

complaint is generally lodged with the authorities in order to obtain such an 

investigation, it is not mandatory in cases where the authorities are better 

placed to know about the original cause of the claim. 

124.  The Court notes that the present case concerns a death that did not 

result from one particular instance but rather from circumstances which 

were spread over a number of decades, and which did not ensue from 

uncertain conditions - indeed, the State’s responsibility has been established 

by the domestic courts in similar circumstances even where there was no 

investigation. In fact the Pellicano case was decided, in so far as 

responsibility in concerned, in 1989 and Mr Attard died in 2006. There is no 

doubt that during that period information about asbestos related 

consequences was publicly available. 

125.  It follows that it cannot be said that the circumstances of 

Mr Attard’s death were confined within the knowledge of state officials and 

therefore that the Government should have conducted an investigation ex 

officio. 

126.  The Court further notes that there was nothing preventing the 

applicants from lodging a complaint in order to bring their concerns to the 

Government’s attention. In these circumstances, the applicants in 

application no. 62338/11 should have at least lodged a complaint with the 

relevant authorities concerning the death of Mr Attard and requested an 

investigation and the prosecution of those responsible. However, no such 

action was undertaken by the applicants. 

127.  It follows that this part of the complaint must be rejected under 

Article 35 §§ 1 and 4 of the Convention for non-exhaustion of domestic 

remedies. 

IV.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

128.  The applicants complained that the Government had failed to 

protect them from suffering inhuman and degrading treatment within the 

meaning of Article 3 of the Convention, which reads: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.” 

129.  The Government argued that it was evident that they had fulfilled 

their positive obligations under Article 3 but they in any event submitted 

that no evidence had been produced by the applicants to prove that they had 

been ill-treated or tortured or subjected to any degrading treatment. 

130.  Having examined the medical reports submitted by the applicants 

in applications nos. 60908/11, 62110/11, 62129/11 and 62312/11, the Court 

considers that while the conditions in which those applicants have lived in 

recent years – which were even more severe in the case of Mr John Mary 
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Abela – have undoubtedly caused some difficulties and discomfort, they 

cannot be considered to amount to degrading treatment within the meaning 

of Article 3 (see, mutatis mutandis, López Ostra, cited above, § 60) and 

cannot therefore trigger the state’s positive obligations under that provision 

(see Fadeyeva v. Russia (dec.), no. 55723/00, 16 October 2003). 

131.  It follows that this complaint must be rejected as manifestly 

ill-founded pursuant to Article 35 §§ 3 (a) and 4 of the Convention. 

132.  In respect of the applicants in application no. 62338/11, namely the 

relatives of the deceased Mr Attard, the Court considers that – even 

assuming that the suffering of Mr Attard can be considered to have reached 

the relevant threshold for the purposes of this provision – bearing in mind 

the findings in paragraph 113 above and the strictly personal nature of 

Article 3 and the complaint at issue, the circumstances of the present case 

do not lead to the conclusion that the Article 3 claim is transferrable to the 

heirs on the grounds of either general interest or strong moral interest (see 

Kaburov v. Bulgaria (dec.) §§ 56-57, 19 June 2012). For these reasons, the 

applicants in application no. 62338/11 cannot be considered to have victim 

status in respect of this complaint. 

133.  The Court considers that their complaint is therefore incompatible 

ratione personae with the provisions of the Convention for the purposes of 

Article 35 § 3 (a) and must be rejected pursuant to Article 35 § 4. 

V.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

134.  The applicants complained of a violation of Article 13 in so far as 

the Constitutional Court judgment in their cases deprived them of an 

effective remedy under Article 13 in conjunction with Articles 2, 3 and 8 of 

the Convention. Article 13 reads: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the 

violation has been committed by persons acting in an official capacity.” 

135.  The Government contested that argument. They argued that if the 

applicants were complaining about the judgment of the Constitutional 

Court, they should have instituted a fresh set of constitutional redress 

proceedings to complain about the matter, and the Constitutional Court 

would have had the competence and necessary impartiality to examine it. 

Furthermore, they contended that the applicants had in fact had an effective 

remedy for the purposes of Articles 2 and 3 of the Convention, namely an 

action in tort. They referred to their observations for the purposes of their 

plea of non-exhaustion of domestic remedies. 

136.  The Court firstly notes that it has already established in the context 

of Maltese cases before it that even though Maltese domestic law provides 

for a remedy against a final judgment of the Constitutional Court, the length 
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of the proceedings detracts from the effectiveness of that remedy and, in 

view of the specific situation of the Constitutional Court in the domestic 

legal order, this is not a remedy which needs to be used in order to fulfil the 

exhaustion requirement (see Saliba and Others v. Malta, no. 20287/10, 

§ 78, 22 November 2011 and Bellizzi v. Malta, no. 46575/09, § 44, 21 June 

2011). Thus, contrary to the Government’s arguments, the applicants are 

entitled to raise their complaint before the Court at this stage. 

137.  The Court reiterates that Article 13 guarantees the availability at 

national level of a remedy to enforce the substance of the Convention rights 

and freedoms in whatever form they might happen to be secured in the 

domestic legal order. The remedy required by Article 13 must be “effective” 

in practice as well as in law. In particular, its exercise must not be 

unjustifiably hindered by the acts or omissions of the authorities of the 

respondent State (see Aksoy v. Turkey, 18 December 1996, § 95, Reports 

1996-VI, and Aydın v. Turkey, 25 September 1997, § 103, 

Reports 1997-VI). However, the effectiveness of a remedy within the 

meaning of Article 13 does not depend on the certainty of a favourable 

outcome for the applicant (see Sürmeli v. Germany [GC], no. 75529/01, 

§ 98, ECHR 2006-VII), and the mere fact that an applicant’s claim fails is 

not in itself sufficient to render the remedy ineffective (Amann 

v. Switzerland, [GC], no. 27798/95, §§ 88-89, ECHR 2002-II). 

138.  In relation to the complaint in conjunction with Articles 2 and 8, 

the Court has already explained in paragraph 63 above that an effective 

remedy existed (contrast Di Sarno, cited above, § 118). The fact that the use 

of that remedy did not lead to a finding in favour of the applicants or 

remained unused in the particular circumstances does not render it 

ineffective. 

139  In relation to the complaint in conjunction with Article 3, the Court 

reiterates that Article 13 does not apply if there is no arguable claim. As it 

has found above, the complaints under that Article were either manifestly 

ill-founded or inadmissible ratione personae. Consequently there was no 

such claim. It follows, that Article 13 is not applicable in conjunction with 

Article 3. 

140.  In conclusion, the entirety of the complaint under Article 13 is 

manifestly ill-founded within the meaning of Article 35 § 3 of the 

Convention and must be rejected pursuant to Article 35 § 4. 

VI.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION 

141.  Lastly, the applicants also appear to be complaining that their 

families were equally victims of the above-mentioned provisions in so far as 

they were affected by the third-party transfer of asbestos particles. 

142.  The Court notes that only the relatives of the deceased Mr Attard 

have applied to it. The relatives of the other applicants have not lodged any 
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complaints with the Court. It follows that any complaint lodged by the other 

applicants on behalf of their families – who have not themselves applied to 

be parties to the proceedings – must be rejected as incompatible ratione 

personae with the provisions of the Convention within the meaning of 

Article 35 § 3 and must be rejected in accordance with Article 35 § 4. 

143.  Thus, the complaint of which the Court takes cognisance can 

concern only the family of Mr Attard, namely the applicants in application 

no. 62338/11. 

144.  The Court reiterates that severe environmental pollution may affect 

individuals’ well-being and prevent them from enjoying their homes in such 

a way that their private and family life are adversely affected even without 

seriously endangering their health (see Lόpez Ostra, cited above, § 51). 

However, in the present case, in so far as the complaint goes beyond that 

examined under Article 2 of the Convention, the Court considers that the 

complaint concerning the applicants in person does not appear to have been 

sufficiently developed before the domestic courts with constitutional 

jurisdiction. The same applies in respect of the applications lodged with the 

Court. 

145.  The complaint is therefore manifestly ill-founded within the 

meaning of Article 35 § 3 of the Convention and must be rejected pursuant 

to Article 35 § 4. 

VII.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

146.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

147.  The applicants in applications nos. 60908/11, 62110/11, 62129/11 

and 62312/11 claimed 40,000 euros (EUR) per applicant (except for 

Mr John Mary Abela who claimed EUR 70,000 given his specific 

condition) in respect of pecuniary damage in the form of biological damage 

to their lungs, loss of independence as a result of their impaired lung 

function and the need for regular visits to a lung specialist. In the case of 

Mr John Mary Abela this also covered fees incurred in relation to mobility 

assistance. They also claimed EUR 100,000 per applicant in respect of 

non-pecuniary damage for the four alleged violations. 

148.  The first applicant in application no. 62338/11 claimed 

EUR 94,500 in respect of pecuniary damage. That sum included 

EUR 74,500 covering the pay Mr Attard would have received over the four 
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years up to retirement had he not passed away at the age of sixty-one as a 

result of his asbestos-related disease (based on his annual pay in 2004 of 

approximately EUR 18,635, submitted to the Court) and an additional 

EUR 20,000 for maintaining a home until his wife reached eighty years of 

age. The applicants in application no. 62338/11 claimed EUR 120,000 each 

in respect of non-pecuniary damage. 

149.  The Government submitted that the computation of pecuniary 

damage in the applicants’ cases was a matter for the domestic courts in 

ordinary civil proceedings and could not be based on data from an insurance 

website, which was what the applicants had utilised. The Government 

submitted that the applicants had, moreover, not provided proof of any such 

pecuniary damage. Furthermore, there was no causal link between the 

quantum of damages and the alleged hazard. As to the claims in respect of 

non-pecuniary damage, the Government submitted that the mere finding of 

a violation would suffice – the underlying principle of human rights being 

to provide standards – and that if the Court considered that an award should 

be made in respect of non-pecuniary damage, it should not exceed 

EUR 1,000 per applicant. 

150.  The Court has accepted the link between the medical conditions 

affecting the relevant applicants and their exposure to asbestos during the 

time they worked at MDC, and it thus discerns a causal link between the 

violation found and some of their claims in respect of pecuniary damage. 

However, none of the applicants in applications nos. 60908/11, 62110/11, 

62129/11 and 62312/11 has substantiated these claims, which are therefore 

dismissed. In respect of the claims of the first applicant in application 

no. 62338/11, the Court notes that the retirement age in Malta is in fact 

sixty-one years of age and that there was therefore no guarantee that 

Mr Attard would have worked any longer had he not passed away. 

Moreover, the Court sees no causal link between his wife’s claim for 

household maintenance and the violations alleged. It follows that these 

claims are also dismissed. 

151.  On the other hand, given the violations of either Article 2 or 8 of 

the Convention in the present case – which the mere finding of a violation 

in this judgment is not sufficient to remedy – the Court awards the 

applicants the following amounts in respect of non-pecuniary damage: 

The applicants in application no. 62338/11, EUR 30,000 in total; 

Mr John Mary Abela EUR 12,000; Mr Dyer, EUR 1,000; and the remaining 

applicants in applications nos. 60908/11, 62110/11, 62129/11 and 62312/11, 

EUR 9,000 each. 

B.  Costs and expenses 

152.  The applicants also claimed the following costs and expenses 

incurred before the domestic courts and the Court: 
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Application no. 60908/11: EUR 15,112 (comprising EUR 4,302 as per 

the attached bill of costs plus an additional EUR 780 in VAT for legal 

counsel and interest at 8%, together with extrajudicial fees towards payment 

for legal counsel of EUR 7,080 (inclusive of VAT) in conjunction with the 

domestic proceedings, and EUR 2,950 – amounting to EUR 600 per 

applicant, plus VAT – for proceedings before the Court). 

Application no. 62110/11: EUR 13,467 (comprising EUR 4,177 as per 

the attached bill of costs, plus an additional EUR 794 in VAT for legal 

counsel and interest at 8%, together with extrajudicial fees towards payment 

for legal counsel of EUR 5,664 (inclusive of VAT) in conjunction with the 

domestic proceedings, and EUR 2,832 – amounting to EUR 600 per 

applicant, plus VAT – for proceedings before the Court). 

Application no. 62129/11: EUR 15,525 (comprising EUR 4,163 as per 

the attached bill of costs, plus an additional EUR 742 in VAT for legal 

counsel and interest at 8%, together with extrajudicial fees towards payment 

for legal counsel of EUR 7,080 (inclusive of VAT) in conjunction with the 

domestic proceedings, and EUR 3,540 – amounting to EUR 600 per 

applicant, plus VAT – for proceedings before the Court). 

Application no. 62312/11: EUR 13,499 (comprising EUR 4,328 as per 

the attached bill of costs, plus an additional EUR 782 in VAT for legal 

counsel and interest at 8%, together with extrajudicial fees towards payment 

for legal counsel of EUR 5,664 (inclusive of VAT) in conjunction with the 

domestic proceedings, and EUR 2,724 – amounting to EUR 600 per 

applicant, plus VAT – for proceedings before the Court). 

Application no. 62338/11: EUR 14,915 (comprising EUR 7,154 as per 

the attached bill of costs, plus an additional EUR 1,388 in VAT for legal 

counsel and interest at 8%, together with extrajudicial fees towards payment 

for legal counsel of EUR 4,248 (inclusive of VAT) in conjunction with the 

domestic proceedings, and EUR 2,124 – amounting to EUR 600 per 

applicant, plus VAT – for proceedings before the Court). 

153.  The Government did not contest the part of the claims concerning 

the costs incurred by the applicants before the domestic courts (as per the 

taxed bill) but they contested the part concerning the expenses payable in 

respect of the opposing parties (the Occupational Health and Safety 

Authority and the Government) since the applicants had not shown that 

those payments had actually been made. They further contended that no 

interest was due on the judicial bill of costs. The Government further noted 

that all costs related to the domestic proceedings were included in the taxed 

bill of costs (including the lawyer’s fees) and therefore no extrajudicial legal 

fees were due. Lastly, the Government noted that the applicants had claimed 

EUR 14,170 in total for the proceedings before the Court, but argued that, 

given that the applications had been dealt with together and that the 

applications and submissions were identical, the Court should not award 

more than EUR 2,500 for proceedings before it. 
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154.  According to the Court’s case-law, an applicant is entitled to the 

reimbursement of costs and expenses only in so far as it has been shown 

that these have been actually and necessarily incurred and are reasonable as 

to quantum. The Court firstly notes that if any dues relating to the domestic 

proceedings are still unpaid, they remain payable to the relevant parties in 

accordance with domestic law. In the present case, taking into account the 

documents in its possession and the above criteria, and in particular the fact 

that, as argued by the Government, legal fees are already included in the 

taxed bill of costs and the applications before the Court were treated jointly, 

the Court considers it reasonable to award the sum of EUR 6,000 per 

application covering costs under all heads. 

C.  Default interest 

155.  The Court considers it appropriate that the default interest rate 

should be based on the marginal lending rate of the European Central Bank, 

to which should be added three percentage points. 

FOR THESE REASONS, THE COURT, UNANIMOUSLY, 

1.  Decides to join the applications; 

 

2.  Declares the substantive complaint under Article 2 in respect of the 

applicants in application no. 62338/11 and that under Article 8 in respect 

of the applicants in applications nos. 60908/11, 62110/11, 62129/11 and 

62312/11 admissible and the remainder of the applications inadmissible; 

 

3.  Holds that there has been a violation of Article 2 of the Convention 

under its substantive head in respect of the applicants in application 

no. 62338/11 concerning the death of Mr Attard; 

 

4.  Holds that there has been a violation of Article 8 of the Convention in 

respect of the applicants in applications nos. 60908/11, 62110/11, 

62129/11 and 62312/11; 

 

5.  Holds 

(a)  that the respondent State is to pay the applicants, within three 

months from the date on which the judgment becomes final in 

accordance with Article 44 § 2 of the Convention, the following 

amounts: 
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(i)  EUR 30,000 (thirty thousand euros) jointly to the applicants in 

application no. 62338/11, plus any tax that may be chargeable, in 

respect of non-pecuniary damage; 

(ii)  EUR 12,000 (twelve thousand euros) to Mr John Mary Abela, 

plus any tax that may be chargeable in respect of non-pecuniary 

damage; 

(iii)  EUR 1,000 (one thousand euros) to Mr Dyer, plus any tax that 

may be chargeable in respect of non-pecuniary damage; 

(iv)  EUR 9,000 (nine thousand euros) to each of the remaining 

applicants, plus any tax that may be chargeable in respect of 

non-pecuniary damage; 

(v)  EUR 6,000 (six thousand euros) jointly to the group of 

applicants in each one of the applications, plus any tax that may be 

chargeable to the applicants, in respect of costs and expenses; 

(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

 

6.  Dismisses the remainder of the applicants’ claim for just satisfaction. 

Done in English, and notified in writing on 24 July 2014, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

 Stephen Phillips Mark Villiger 

 Deputy Registrar President 
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ANNEX 

 

No. Application no. Lodged on  Applicant’s name 

date of birth 

place of residence 

1.  60908/11 23/09/2011 Joseph BRINCAT 

15/03/1942 

Luqa 

 

Emmanuel MARTIN 

15/01/1935 

Birkirkara 

 

Carmelo CAMILLERI 

22/11/1936 

St Julians 

 

Carmelo FARRUGIA 

22/01/1948 

Mosta 

 

Joseph SPITERI 

19/01/1941 

Hamrun 

 

2.  62110/11 23/09/2011 Carmel CACHIA 

28/12/1935 

Isla 

 

Anthony CASSAR 

06/01/1936 

Luqa 

 

Carmelo CASSAR 

19/07/1934 

Luqa 

 

Nazzareno ZAMMIT 

21/08/1931 

Tarxien 
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3.  62129/11 23/09/2011 Joseph ATTARD 

15/06/1948 

Tarxien 

 

Louis CASTAGNA 

07/04/1949 

Santa Lucija 

 

John GALEA 

10/09/1940 

Rabat 

 

Joseph Mary GALEA 

30/04/1948 

Naxxar 

 

Joseph SARGENT 

10/04/1950 

Birkiruara 

 

4.  62312/11 23/09/2011 John Mary ABELA 

30/07/1941 

Zejtun 

 

Francis John DYER 

01/10/1949 

Qrendi 

 

William John HENDY 

24/07/1943 

Santa Lucia 

 

Joseph MANARA 

29/11/1938 

Birzebbuga 

 

5.  62338/11 23/09/2011 Marthese ATTARD 

25/06/1950 

Iklin 

 

Claudine ATTARD 

10/05/1976 

Balzan 

 

Anthony ATTARD 

18/09/1981 

Iklin 
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In the case of Identoba and Others v. Georgia, 

The European Court of Human Rights (Fourth Section), sitting as a 

Chamber composed of: 

 Päivi Hirvelä, President, 

 George Nicolaou, 

 Ledi Bianku, 

 Nona Tsotsoria, 

 Paul Mahoney, 

 Krzysztof Wojtyczek, 

 Faris Vehabović, judges, 

and Françoise Elens-Passos, Section Registrar, 

Having deliberated in private on 14 April 2015, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 73235/12) against Georgia 

lodged with the Court under Article 34 of the Convention for the Protection 

of Human Rights and Fundamental Freedoms (“the Convention”) by 

Identoba, a non-governmental organisation, and fourteen Georgian nationals 

on 17 November 2012. The applicants are listed in the attached annex. 

2.  The applicants were represented by Mr L. Asatiani and 

Mrs N. Bolkvadze, lawyers practising in Tbilisi. The Georgian Government 

(“the Government”) were represented by their Agent, Mr L. Meskhoradze, 

of the Ministry of Justice. 

3.  The applicants alleged, in particular, that the violence perpetrated 

against them by private individuals and the lack of police protection during 

the peaceful demonstration of 17 May 2012 had constituted a breach of their 

various rights under Articles 3, 10, 11 and 14 of the Convention. 

4.  On 18 December 2013 notice of the application was given to the 

Government. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

5.  With the exception of the first applicant, a legal entity registered 

under Georgian law on 8 November 2010, the remaining fourteen applicants 

live in Tbilisi. Their dates of birth are indicated in the attached annex. 
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A.  Peaceful demonstration of 17 May 2012 

1.  Prior arrangements 

6.  The first applicant, a Georgian non-governmental organisation set up 

to promote and protect the rights of lesbian, gay, bisexual and transgender 

(LGBT) people in Georgia, planned to organise a peaceful march on 

17 May 2012 in the centre of the capital city to mark the International Day 

Against Homophobia. 

7.  In advance of the march, on 8 May 2012 the first applicant gave the 

Tbilisi City Hall and the Ministry of the Interior prior notice of its intention 

to hold a peaceful demonstration on the above-mentioned date. It informed 

the authorities of the planned route of the march, which would start from the 

grounds of the Tbilisi Concert Hall and proceed to Orbeliani Square, and the 

approximate number of participants. In addition, in the light of a foreseeable 

protest from those opposed to the LGBT community in Georgia, given the 

general background of hostility towards the sexual minorities, the applicant 

organisation specifically requested that the authorities provide sufficient 

protection from possible violence. 

8.  On 14 May 2012 the Tbilisi City Hall acknowledged receipt of the 

first applicant’s request and explained, in reply, the rights and 

responsibilities of demonstrators, as provided for by the relevant law. 

9.  On 15 May 2012 the applicant organisation was contacted by a senior 

officer of the Ministry of the Interior, who clarified the details of the 

planned march and confirmed to the organiser that police forces would be 

deployed to ensure that the procession took place peacefully. 

2.  Clashes with counter-demonstrators 

10.  The second to fourteenth applicants submitted written statements 

describing the exact circumstances surrounding the incident. At around 

1 p.m. on 17 May 2012, members of the LGBT community, staff members 

of Identoba and other LGBT activists, including the thirteen 

above-mentioned applicants – approximately thirty people in total (“the 

LGBT marchers”) – gathered in the grounds adjacent to the Tbilisi Concert 

Hall. They were holding banners with slogans such as “I am gay”, “I love 

my gay friend”, “Love is love” and “Get colourful”, as well as rainbow 

flags and umbrellas. A police patrol was present, as agreed, near the Tbilisi 

Concert Hall. 

11.  Shortly before the beginning of the demonstration, members of two 

religious groups, the Orthodox Parents’ Union and the Saint King Vakhtang 

Gorgasali’s Brotherhood, arrived in the Tbilisi Concert Hall area. 

Journalists were also present, recording interviews with the LGBT 

marchers. 

728



 IDENTOBA AND OTHERS v. GEORGIA JUDGMENT 3 

12.  Approximately 200 metres from the starting point of the march, 

members of the two above-mentioned religious groups (“the 

counter-demonstrators”) stopped some of the LGBT marchers and started 

arguing with them. The counter-demonstrators claimed that nobody was 

entitled to hold a Gay Pride Parade or to promote “perversion”, as it was 

against moral values and Georgian traditions. In reply, the marchers tried 

calmly to explain that it was not a Gay Pride Parade but a public event 

dedicated to supporting the fight against homophobia, and continued to 

walk. 

13.  When the LGBT marchers reached Rustaveli Avenue, they were met 

there by a hundred or more counter-demonstrators, who were particularly 

aggressive and verbally offensive. The counter-demonstrators blocked the 

marchers’ way, made a human chain and encircled the marchers in such a 

way as to make it impossible for them to pass. The marchers were subjected 

to threats of physical assault and to insults, accused of being “sick” and 

“immoral” people and “perverts”. Further pejorative name-calling such as 

“fagots” and “sinners” was also repeated. At that moment, the police patrol 

cars which had been escorting the marchers from the Tbilisi City Hall 

suddenly distanced themselves from the scene. 

14.  The LGBT marchers, feeling threatened, immediately telephoned the 

police, alerting them to the danger and requesting the immediate dispatch of 

additional forces. While waiting for the arrival of the requested police 

support, the marchers noticed a few police officers present at the scene. 

However, when they approached them and asked for help, the officers 

replied that they were not part of the police patrol and it was not their duty 

to intervene. 

15.  The aggression towards the LGBT marchers continued to escalate 

and after approximately twenty to thirty minutes, the counter-demonstrators 

grabbed the banners from the hands of several activists and tore them apart. 

The counter-demonstrators then resorted to physical attack by pushing and 

punching the marchers in the front row. As a result of that assault, the sixth 

applicant (Mr G. Demetrashvili), who was in the front line of the march, 

was knocked down, beaten and kicked. Shortly afterwards, several police 

patrol cars arrived at the scene. Some of the law-enforcement officers 

intervened by stopping the beating of the sixth applicant. The police officers 

then separated the opposing parties by standing between them. At that time, 

the aggressive and agitated counter-demonstrators were still making 

particularly vitriolic threats, including that the marchers “should be burnt to 

death” and “crushed”. 

16.  The third applicant (Mr L. Berianidze), who was standing on the 

pavement with other LGBT marchers, asked the police to take more active 

measures to protect the demonstration. The police responded by forcing him 

into a patrol car and driving him to the Old Tbilisi Police Department of the 

Ministry of the Interior, where he was detained for some twenty minutes. He 
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was given no official explanation for his arrest at that time. However, as 

subsequently explained by the Government, the police had simply sought to 

distance him from the scene in order to protect him from the angry counter-

demonstrators. 

17.  Three other employees of Identoba – the sixth, seventh and tenth 

applicants (Mr G. Demetrashvili, Ms G. Dzerkorashvili and 

Ms M  Kalandadze) – were also arrested by the police when they moved 

from the pavement to the road. They were forced into police patrol cars and 

driven around the city for some twenty minutes before being returned to 

Rustaveli Avenue. As subsequently explained by the Government, the aim 

of the applicants’ short-term retention was twofold: to prevent them from 

committing an administrative offence – impeding road traffic – and to 

protect them from the counter-demonstrators’ assault. 

18.  Later on 17 May 2012, the third and sixth applicants 

(Mr L. Berianidze and Mr G. Demetrashvili) sought medical help for their 

injuries. The third applicant had a bruised left knee, grazes on his left palm 

and fingers, a haemorrhagic forearm and a haematoma on the right eyebrow. 

The sixth applicant had a closed head trauma, cerebral contusions, and 

bruises on the left side of his chest. Two days later, on 19 May 2012, the 

fourteenth applicant (Ms M. Tsutskiridze) also visited a doctor. She was 

diagnosed with a contusion of the left wrist. 

19.  The clashes between the marchers and counter-demonstrators were 

recorded by journalists present at the scene and broadcast in the evening of 

17 May 2012 by a number of national television channels. The faces of the 

applicants who had been attacked and the assailing counter-demonstrators 

were clearly recognisable. 

B.  Subsequent investigation 

20.  On 18 May 2012 members of the board of the applicant organisation 

filed several complaints with the Ministry of the Interior and the Chief 

Public Prosecutor’s Office concerning the violent acts committed during the 

march of 17 May 2012 by representatives of the two religious groups. The 

complaints were mostly based on the account of the circumstances as 

described in the thirteen individual applicants’ written statements (see 

paragraphs 10-19 above). 

21.  On 19 May 2012 a criminal investigation was launched into the 

infliction of light bodily harm on the fourteenth applicant 

(Ms M. Tsutskiridze) by unidentified persons. When questioned as a 

witness the same day, she stated that unidentified men had grabbed her 

poster and hit her with the handle of the poster. On 23 May 2012 the eighth 

applicant (Ms E. Glakhashvili) was also questioned about the fourteenth 

applicant’s injury to her hand. Subsequently, on 21 June 2012 a forensic 

medical examination was commissioned by the investigation, the results of 

730



 IDENTOBA AND OTHERS v. GEORGIA JUDGMENT 5 

which suggested that the bruising and excoriation the fourteenth applicant 

had sustained on her wrist represented light bodily injuries. The fourteenth 

applicant was not granted victim status within the framework of that 

criminal investigation at that time. 

22.  On 26 June 2012 the first applicant received a letter from the deputy 

director of the police patrol department of the Ministry of the Interior in 

response to the board members’ complaints of 18 May 2012. The response 

stated that, as there were no signs of illegality in the actions of the police 

during the demonstration, there was no need to launch an investigation 

against them for abuse of power. As to the counter-demonstrators’ actions, 

two of them had indeed been arrested for transgression under Article 166 of 

the Code of Administrative Offences – minor breach of public order – and 

fined 100 Georgian laris (some 45 euros (EUR)) each. 

23.  On 3 and 5 July 2012 the first applicant and thirteen individual 

applicants in the present case (from the second to the fourteenth) filed 

additional criminal complaints with the Chief Public Prosecutor and the 

Minister of the Interior. The applicants specifically requested that criminal 

investigations be launched on account of two factual situations: firstly, the 

verbal and physical attacks perpetrated against them by the counter-

demonstrators with clear discriminatory intent; and, secondly, the acts 

and/or omissions of the police officers who had failed to protect them from 

the assaults. The applicants emphasised that criminal inquiries should be 

conducted with due regard to Article 53 of the Criminal Code, which 

provided that the existence of homophobic intent was an aggravating 

circumstance in the commission of a criminal offence. 

24.  The criminal complaints of the third, sixth, seventh and tenth 

applicants focussed on the attacks against them by the 

counter-demonstrators and the lack of police protection. Those applicants 

did not request an inquiry into the alleged restriction of their liberty by the 

police during the incident of 17 May 2012 (Article 147 of the Criminal 

Code, see paragraph 33 below). 

25.  By a letter of 17 July 2012, the Ministry of the Interior replied to the 

first applicant and the relevant thirteen individual applicants that during the 

incident of 17 May 2012 the police had called upon both the LGBT 

marchers and the counter-demonstrators to exercise their right to 

demonstrate in a peaceful manner. The Ministry’s letter then reiterated the 

information concerning the imposition of administrative sanctions on two of 

the counter-demonstrators (see paragraph 22 above). 

26.  On 24 October 2012 a criminal investigation was opened into the 

alleged beating of the sixth applicant (Mr G. Demetrashvili) by unidentified 

persons on 17 May 2012. On the same day that applicant was interviewed as 

a witness. He stated that he had been encircled and insulted by five or six 

counter-demonstrators. The attackers then started kicking and hitting him. 

The ill-treatment lasted for a few minutes, until a police officer finally 
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intervened and removed him from the scene. On 6 November 2012 a 

forensic medical expert issued an opinion confirming that the sixth applicant 

had sustained a contusion and closed head trauma. He was not granted 

victim status at that time. 

27.  In September 2014 the two counter-demonstrators who had 

previously been fined for administrative misconduct were examined as 

witnesses in relation to the beating of the sixth applicant. The latter, 

questioned again in September 2014 about the incident of 17 May 2012, 

stated that he could no longer remember certain circumstances due to the 

significant lapse of time. Nevertheless, he confirmed that he would still be 

able to recognise the faces of those individuals who had assaulted him. 

28.  According to the latest information available in the case file, the two 

criminal investigations opened on 19 May and 24 October 2012 into the 

light bodily injuries sustained by the sixth and fourteenth applicants are still 

pending, and the two applicants have never been granted victim status. 

II.  RELEVANT DOMESTIC LAW. INTERNATIONAL DOCUMENTS 

AND OTHER MATERIALS 

A.  Criminal Code, as in force at the material time 

29.  On 27 March 2012 an amendment to Article 53 of the Criminal Code 

of Georgia was adopted, pursuant to which discrimination on the grounds of 

sexual orientation and gender identity was recognised as a bias motive and 

an aggravating circumstance in the commission of a criminal offence. The 

provision read as follows: 

Article 53 § 3(1) 

“The commission of any offence listed in the present Code on the grounds of any 

type of discrimination, such as, for instance and not exclusively, that linked to race, 

skin colour, language, sex, sexual orientation and gender identity, age, religion, 

political and other views, disabilities, citizenship, national, ethnic or social 

background, origin, economic status or societal position or place of residence shall be 

an aggravating circumstance.” 

30.  Articles 117, 118 and 120 of the Criminal Code proscribed the 

offences of intentional infliction of, respectively, severe, less serious and 

light physical injuries. 

31.  Article 125 of the Criminal Code provided for punishment for the 

offence of battery or other physical assault entailing physical pain of a lower 

intensity, not amounting to the level of injury associated with the offence 

prosecuted under Article 120 (intentional infliction of light physical 

injuries). 

32.  Article 126 of the Criminal Code proscribed the act of regular 

battery or any other violence entailing the victim’s physical or mental 
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suffering of a level not amounting to that associated with the offences under 

Articles 117 and 118 (intentional infliction of severe or less serious physical 

injuries). 

33.  Article 147 made the intentionally abusive restriction of a person’s 

physical liberty by a State agent – “premeditated false arrest” – a criminally 

punishable offence. 

34.  Article 151 of the Criminal Code provides that an act of making 

threats of death or damage to health or destroying property was criminally 

punishable. A qualifying condition for the offence was that the victim, the 

addressee of the threat, must have perceived, from his or her subjective 

standpoint, the threat as real. 

35.  Pursuant to Article 161 of the Criminal Code, illicit obstruction, 

perpetrated with recourse to violence, threat of violence or abuse of official 

capacity, of the exercise of the right to peaceful demonstration was a 

criminally punishable offence. 

B.  Recommendation CM/Rec(2010)5 of the Committee of Ministers 

of the Council of Europe to member States on measures to 

combat discrimination on grounds of sexual orientation or gender 

identity 

36.  The relevant excerpts from Recommendation CM/Rec (2010)5 

adopted by the Committee of Ministers on 31 March 2010 read as follows: 

“1. Member states should ensure effective, prompt and impartial investigations into 

alleged cases of crimes and other incidents, where the sexual orientation or gender 

identity of the victim is reasonably suspected to have constituted a motive for the 

perpetrator; they should further ensure that particular attention is paid to the 

investigation of such crimes and incidents when allegedly committed by law 

enforcement officials or by other persons acting in an official capacity, and that those 

responsible for such acts are effectively brought to justice and, where appropriate, 

punished in order to avoid impunity. 

2. Member states should ensure that when determining sanctions, a bias motive 

related to sexual orientation or gender identity may be taken into account as an 

aggravating circumstance. ... 

13. Member states should take appropriate measures to ensure, in accordance with 

Article 10 of the Convention, that the right to freedom of expression can be 

effectively enjoyed, without discrimination on grounds of sexual orientation or gender 

identity, including with respect to the freedom to receive and impart information on 

subjects dealing with sexual orientation or gender identity. 

14. Member states should take appropriate measures at national, regional and local 

levels to ensure that the right to freedom of peaceful assembly, as enshrined in Article 

11 of the Convention, can be effectively enjoyed, without discrimination on grounds 

of sexual orientation or gender identity. 

15. Member states should ensure that law enforcement authorities take appropriate 

measures to protect participants in peaceful demonstrations in favour of the human 

rights of lesbian, gay, bisexual and transgender persons from any attempts to 
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unlawfully disrupt or inhibit the effective enjoyment of their right to freedom of 

expression and peaceful assembly. ... 

17. Public authorities at all levels should be encouraged to publicly condemn, 

notably in the media, any unlawful interferences with the right of individuals and 

groups of individuals to exercise their freedom of expression and peaceful assembly, 

notably when related to the human rights of lesbian, gay, bisexual and transgender 

persons.” 

C.  Council of Europe Commissioner for Human Rights 

37.  A study on Discrimination on Grounds of Sexual Orientation and 

Gender Identity in Europe was conducted under the auspices of the 

Commissioner for Human Rights of the Council of Europe. A second 

edition of the study was published in September 2011. Relevant excerpts 

relating to the situation in Georgia read as follows (footnotes omitted): 

“In Georgia 84% of respondents expressed negative attitudes towards 

homosexuality. ... 

In 2010, before a debate in the Parliamentary Assembly of the Council of Europe on 

a report focusing on LGBT human rights, different religious communities in Georgia 

collaboratively protested about ‘abnormalities, such as homosexuality, bisexuality and 

other sexual perversions, that are considered not only by Christianity but also by all 

other traditional religions as the greatest sin, causing degeneration and physical and 

mental illnesses. ...’ 

In Georgia, NGO research demonstrates that 87% of LGB persons conceal their 

sexual orientation to their families. ...” 

38.  On 12 September 2014 a report was published on the visit to Georgia 

by the Commissioner of Human Rights from 20 to 25 January 2014. 

Excerpts containing the Commissioner’s observations and recommendations 

on the situation of the LGBT community read as follows (footnotes 

omitted): 

“68. Due to prevailing negative attitudes, many Lesbian, Gay, Bisexual, 

Transgender and Intersex (LGBTI) persons conceal their sexual orientation or gender 

identity for fear of harassment and discrimination, including in the workplace and by 

public institutions. The Public Defender informed the Commissioner that his Office 

had received over 30 complaints in 2013 about attacks against LGBTI persons. ILGA-

Europe, an umbrella organisation of NGOs dealing with the human rights of LGBTI 

persons, had collected information on seven hate crimes perpetrated against LGBTI 

persons during 2013, which included various types of attacks, including rape, and 

threats of violence, including death threats. In its report submitted to the UN Human 

Rights Committee in September 2013, the local NGO Identoba referred to a murder 

with evidence of a possible hate motive which occurred in western Georgia in April 

2013. The numbers cited are most certainly lower than the actual occurrence of bias-

motivated attacks against LGBTI persons, due to the reluctance of victims to report 

violence to police, inter alia because of fears that their sexual orientation would be 

disclosed to family members. NGOs have also expressed serious concerns regarding 

the lack of effective investigation and adequate punishment for perpetrators of attacks. 

... 
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73. [T]he Commissioner encourages increased efforts to enhance tolerance and non-

discrimination among the majority population. He strongly emphasises the importance 

for the authorities, public actors and community leaders to send an unambiguous 

message in favour of human rights and tolerance, and against violence, hate speech 

and discrimination. It should be made clear that violence against LGBTI persons is 

unacceptable and will not be tolerated. 

74. The Commissioner welcomes the plans to develop comprehensive 

anti-discrimination legislation. He strongly encourages the establishment of an 

equality body with the power to sanction instances of discrimination, including on 

actors from the private sector. ... 

75. Hate crimes should be effectively investigated and qualified as such by law 

enforcement bodies. The bias motive should be taken into account as an aggravating 

circumstance, as already provided for by national legislation, and perpetrators should 

receive punishment commensurate to the gravity of the offence.” 

D.  The International Lesbian and Gay Association (ILGA) on the 

LGBT community’s problems in Georgia 

39.  In its 2013 (Annual) Review of the situation of the LGBT 

community in Georgia, the International Lesbian and Gay Association 

(ILGA) made the following comments about bias-motivated crime in the 

country: 

“In March [2012], an amendment to Article 53 of the Criminal Code was adopted to 

tackle intolerance on the grounds of sexual orientation and gender identity. 

Homophobic or transphobic motivation is now considered an aggravating factor in 

sentencing perpetrators of crimes. This legislative change was adopted as a response 

to the recommendations from the European Commission against Racism and 

Intolerance. However, the government did not take measures to ensure effective 

implementation of these provisions, such as training the relevant police officers or 

actions to build confidence between law enforcement forces and the LGBT 

community, in order to allow victims to feel confident enough to report incidents. 

ILGA-Europe collected information on seven hate crimes perpetrated during the 

year. These crimes included various types of attacks, including rape, and various types 

of physical violence threats, including death threats. Some of the attacks targeted the 

organisers and participants of the IDAHO demonstration that took place in May. ...” 
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THE LAW 

I.  PRELIMINARY OBJECTIONS AS REGARDS THE VICTIM STATUS 

OF THE FIRST AND FIFTEENTH APPLICANTS 

A.  As to the first applicant 

1.  The parties’ submissions 

40.  The first applicant, non-governmental organisation Identoba, 

complained, together with the fourteen individual applicants, that the attack 

by the counter-demonstrators during the march of 17 May 2012 and the 

authorities’ failure duly to investigate the incident had amounted to a 

violation of its rights under Articles 3 and 8. It invoked the “private life” 

aspect of the latter provision, as well as Articles 10 and 11 of the 

Convention. It also invoked, as complementary provisions, Article 14 of the 

Convention in relation to its rights under Articles 3, 8, 10 and 11, in order to 

denounce the discriminatory nature of the violations, and Article 13 in 

conjunction with Articles 3 and 8, in order to emphasise the alleged 

ineffectiveness of the relevant criminal investigation. 

41.  The Government objected that the first applicant did not have 

standing under the Convention to claim a violation of its rights on account 

of facts which had affected some of its individual members. They stated, in 

particular, that a legal entity could not by its very nature claim, either in its 

own name or on behalf of its individual members, to have been subjected to 

ill-treatment or a breach of the right to respect for private life and to 

freedom of peaceful assembly, within the meaning of Articles 3, 8 and 11 of 

the Convention. 

42.  The first applicant disagreed with the Government’s position as 

regards Articles 8, 10 and 11 only, without contesting the objection in 

relation to its victim status under Article 3 of the Convention. It submitted, 

in particular, that the dispersal of the march which it had organised, as part 

of its activities, with the aim of celebrating the International Day Against 

Homophobia – an assault which had been perpetrated with discriminatory 

intent – had significantly impeded it in its corporate mission and tasks. In 

the first applicant’s view, its organisational activities should be understood 

as its “private life” within the meaning of Article 8 of the Convention. 

2.  The Court’s assessment 

43.  The Court reiterates that the word “victim”, in the context of Article 

34 of the Convention, denotes the person or persons directly or indirectly 

affected by the alleged violation (see SARL du Parc d’Activités de 

Blotzheim v. France, no. 72377/01, § 20, 11 July 2006). Hence, Article 34 

concerns not just the direct victim or victims of the alleged violation, but 
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also any indirect victims to whom the violation would cause harm or who 

would have a valid and personal interest in seeing it brought to an end (see, 

mutatis mutandis, Defalque v. Belgium, no. 37330/02, § 46, 20 April 2006; 

and Tourkiki Enosi Xanthis and Others v. Greece, no. 26698/05, § 38, 

27 March 2008). 

(a)  As regards the first applicant’s complaints under Articles 3 and 8 of the 

Convention taken separately or in conjunction with Articles 13 and 14 

44.  Having regard to the first applicant’s submissions, the Court 

observes that it is not clear whether the applicant organisation intended to 

complain on behalf of its individual members who had participated in the 

march of 17 May 2012 or in its own corporate name. 

45.  The Court notes, first, that the circumstances that constituted the 

alleged violations under both Articles 3 and 8 of the Convention are the 

same and consist of the intentional attacks on the physical and mental 

integrity of individual persons, coupled with the relevant State authorities’ 

associated failure to protect those people. However, it is inconceivable that 

physical integrity, susceptible to be enjoyed by human beings, could be 

attributed to the first applicant, a legal person (compare with Verein 

“Kontakt-Information-Therapie” (KIT) and Siegfried HAGEN v. Austria, 

no. 11921/86, Commission decision of 12 October 1986, Decisions and 

Reports (DR) No. 57-A, p. 81). Even assuming that the first applicant 

intended to complain on behalf of those of its individual members whose 

physical integrity had been compromised during the incident of 17 May 

2012, the Court would still not be able to attribute to it the necessary 

standing. Indeed, associations cannot be allowed to claim, under Article 34 

of the Convention, to be a victim of the acts or omissions which affected the 

rights and freedoms of its individual members who themselves are adult 

persons with full legal capacity to act and can thus lodge complaints with 

the Court in their own name (see, among others, Vallianatos and Others 

v. Greece [GC], nos. 29381/09 and 32684/09, § 47, ECHR 2013 (extracts); 

Stichting Mothers of Srebrenica and Others v. the Netherlands (dec.), 

no. 65542/12, §§ 115-116, ECHR 2013 (extracts); Fédération chrétienne 

des témoins de Jéhovah de France v. France (dec.), no. 53430/99, 

ECHR 2001-XI; and Association des Amis de Saint-Raphaël et de Fréjus 

and Others v. France (dec.), no. 45053/98, 29 February 2000). 

46.  It follows that the first applicant cannot validly claim on the facts of 

the present case to be either a direct or indirect victim, within the meaning 

of Article 34 of the Convention, of a breach of Articles 3 and 8 of the 

Convention, taken either separately or in conjunction with Articles 13 and 

14. This part of the application is thus incompatible ratione personae with 

the provisions of the Convention within the meaning of Article 35 § 3 (a) 

and must be rejected in accordance with Article 35 § 4. 
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(b)  As regards the first applicant’s complaints under Articles 10, 11 and 14 of 

the Convention 

47.  As to the first applicant’s complaints under Articles 10 and 11 of the 

Convention, taken separately or in conjunction with Article 14, the Court 

observes that legal entities can, in principle, be affected in the exercise of 

their own right to freedom of expression and to freedom of peaceful 

assembly (see, for instance, Ukrainian Media Group v. Ukraine, 

no. 72713/01, §§ 38-70, 29 March 2005, and Christians against Racism and 

Fascism v. the United Kingdom, no. 8440/78, Commission decision of 

16 July 1980, Decisions and Reports 21, p. 138). The Court further observes 

that, in the particular circumstances of the present case, the factual core of 

which is based on the attacks on a peaceful assembly, the scope of the 

protection under Article 10 of the Convention is not autonomous but rather 

contingent upon that of Article 11 (compare with Kakabadze and Others 

v. Georgia, no. 1484/07, § 83, 2 October 2012). 

48.   In this connection, the Court specifically reiterates that freedom of 

peaceful assembly is capable of being exercised not only by individual 

participants, but also by those organising it, including legal entities (see 

Hyde Park and Others v. Moldova (nos. 5 and 6), nos. 6991/08 and 

15084/08, § 32, 14 September 2010; Plattform “Ärzte für das Leben” 

v. Austria, 21 June 1988, Series A no. 139; and Christians against Racism 

and Fascism, cited above). That being so, the Court accepts that the assault 

on the peaceful march of 17 May 2012, apart from constituting a possible 

encroachment on the various rights of individual members’ of the first 

applicant under the Convention, also resulted in the disruption of the 

demonstration as such. That disruption in its turn affected the organiser of 

the event, the first applicant, in its own corporate interest of having 

messages relating to the situation of the LGBT community in Georgia 

expressed by means of the planned public procession. 

49.  In the light of the foregoing, the Court considers that the first 

applicant has standing to claim a violation of Article 11 of the Convention 

in its own name. Furthermore, having regard to the interplay between the 

latter provision and Article 10, as well as the complementary role of 

Article 14, the Court considers that the Government’s objection with respect 

to all those provisions must be dismissed. 

B.  As to the fifteenth applicant 

1.  The parties’ submissions 

50.  The fifteenth applicant, Mr Irakli Vatcharadze, complained that, 

together with the thirteen other individual applicants, he had been a victim 

of the violence that erupted during the march of 17 May 2012 and the 
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inaction on the part of the police, in breach of his various rights under 

Articles 3, 8, 10, 11, 13 and 14 of the Convention. 

51.  The Government objected that the fifteenth applicant had never 

participated in the march of 17 May 2012 so could not claim to be a victim 

of the violence perpetrated there. Thus, unlike the other thirteen individual 

applicants, he did not take the trouble to submit at least some kind of 

account of the events, which could arguably have shown that he had 

actually taken part in the march. In further support of their objection, the 

Government referred to the video material available in the case file. They 

emphasised that those recordings of the march showed images of the 

thirteen individual applicants (from the second to the fourteenth) only, with 

the notable exception of the fifteenth applicant. 

52.  The fifteenth applicant did not reply to the Government’s objection. 

2.  The Court’s assessment 

53.  The Court observes that, unlike the remaining thirteen individual 

applicants, the fifteenth applicant neither submitted an individual account of 

what had happened during the march of 17 May 2012, showing how the 

attack by the counter-demonstrators had concerned him personally, nor 

lodged a criminal complaint with the relevant domestic authorities in his 

own name (see paragraphs 10, 20 and 23 above). Furthermore, he did not 

refute the Government’s objection calling into question his participation in 

the march. 

54.  In such circumstances, the Court, upholding the Government’s 

objection, finds that the fifteenth applicant cannot be taken to have 

participated in the march of 17 May 2012, and his allegation that he had 

been subjected to discriminatory ill-treatment during that procession is 

unsubstantiated. 

55.  Accordingly, the part of the application concerning the fifteenth 

applicant is manifestly ill-founded and must be rejected in accordance with 

Article 35 §§ 3 (a) and 4 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 3 TAKEN IN 

CONJUNCTION WITH ARTICLE 14 OF THE CONVENTION 

56.  The thirteen individual applicants (from the second to the fourteenth) 

complained under Articles 3 and 14 of the Convention that the relevant 

domestic authorities had failed to protect them from the violent attacks 

perpetrated by the counter-demonstrators during their peaceful march on 

17 May 2012 and to investigate effectively the incident by establishing, in 

particular, the discriminatory motive of the attackers. The invoked 

provisions read as follows: 
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Article 3 

“No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.” 

Article 14 

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be 

secured without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association with a 

national minority, property, birth or other status.” 

57.  The Government submitted that the applicants’ complaints of ill-

treatment were largely unsubstantiated and exaggerated. Instead of 

providing sufficient details to illustrate in what manner each of the 

applicants had been individually ill-treated, they focused on the general 

events that had taken place during the march of 17 May 2012. Referring to 

the degree of the injuries that some of the applicants sustained during the 

altercation with the counter-demonstrators, as well as other circumstances 

surrounding the incident, the Government submitted that even if a certain 

amount of physical assault and verbal insults against some of the applicants 

had taken place, it had not reached the requisite threshold of severity under 

Article 3 of the Convention. They also added that two separate criminal 

investigations had been launched with respect to the alleged ill-treatment of 

the sixth and fourteenth applicants on 19 May and 24 October 2012, and a 

number of investigative measures had already been carried out. 

58.  As regards the applicants’ complaints of a discriminatory intent 

behind the violence in breach of Article 14 of the Convention, the 

Government limited their response to arguing that that complementary 

provision did not apply, as the applicants’ allegations under Article 3 were 

either unsubstantiated by sufficient evidence and factual references, or 

ill-founded given the absence of the requisite severity of the alleged 

treatment. 

59.  In reply, the thirteen applicants, from the second to the fourteenth, 

referring to the video images of the incident of 17 May 2012, reiterated that 

all of them were on record as having participated in the march. As regards 

the severity of the ill-treatment, the applicants submitted that there existed a 

combination of sufficient and relevant factors – physical and mental abuse 

against them with clear discriminatory intent based on sexual orientation or 

gender identity, a lack of police presence, and so on – which rendered the 

treatment inflicted on them sufficiently severe to attain the relevant 

threshold under Article 3 of the Convention. Furthermore, the mere fact that 

two separate criminal investigations had been launched into the assaults on 

the sixth and fourteenth applicants could not be considered as a discharge of 

the respondent State’s procedural obligations, as those investigations had 

been pending since 2012 without any progress. 
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A.  Admissibility 

60.  It is not disputed by the Government that the thirteen individual 

applicants (from the second to the fourteenth) took part in the march of 

17 May 2012 and were targeted by a counter-demonstration. Indeed, they 

submitted individual written statements describing the exact circumstances 

surrounding the incident, their participation in the event was recorded by 

video cameras, and all of them filed their individual criminal complaints 

with the relevant domestic authorities (see paragraphs see paragraphs 10, 

20 and 23 above above). To this extent, the Court can draw inferences from 

the materials available in the case file to find the factual background, as it 

was alleged by the applicants, sufficiently convincing and established 

beyond reasonable doubt for the purposes of the present case. 

61.  Whether the ill-treatment perpetrated against the applicants was 

discriminatory and reached the relevant severity threshold and whether the 

domestic authorities conducted an effective investigation of the incident, 

these questions raise complex issues of fact and Convention law calling for 

examination on the merits. 

62.  Consequently, this part of the application cannot be rejected as 

manifestly ill-founded within the meaning of Article 35 § 3 (a) of the 

Convention. Since it is not nor inadmissible on any other grounds, it must 

therefore be declared admissible. 

B.  Merits 

1.  Scope of the case 

63.  The Court considers that the authorities’ duty to prevent hatred-

motivated violence on the part of private individuals, as well as to 

investigate the existence of a possible link between a discriminatory motive 

and the act of violence can fall under the procedural aspect of Article 3 of 

the Convention, but may also be seen to form part of the authorities’ 

positive responsibilities under Article 14 of the Convention to secure the 

fundamental value enshrined in Article 3 without discrimination. Owing to 

the interplay of the two provisions, issues such as those in the present case 

may indeed fall to be examined under one of the two provisions only, with 

no separate issue arising under the other, or may require simultaneous 

examination under both Articles. This is a question to be decided in each 

case in the light of its facts and the nature of the allegations made (see 

Bekos and Koutropoulos v. Greece, no. 15250/02, § 70, ECHR 2005-XIII 

(extracts); B.S. v. Spain, no. 47159/08, §§ 59-63, 24 July 2012; and compare 

with Begheluri and Others v. Georgia, no. 28490/02, §§ 171-79, 7 October 

2014). 
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64.  In the particular circumstances of the present case, in view of the 

applicants’ allegations that the violence perpetrated against them had 

homophobic and transphobic overtones which rendered their ill-treatment 

sufficiently severe to attain the relevant threshold, and that the authorities 

failed both to protect them from and then sufficiently investigate that bias-

motivated violence, the Court deems that the most appropriate way to 

proceed would be to subject the applicants’ complaints to a simultaneous 

dual examination under Article 3 taken in conjunction with Article 14 of the 

Convention (compare with Abdu v. Bulgaria, no. 26827/08, § 31, 11 March 

2014). 

2.  General principles 

65.  The Court reiterates that ill-treatment must attain a minimum level of 

severity if it is to fall within the scope of Article 3. The assessment of this 

minimum is relative: it depends on all the circumstances of the case, such as 

the nature and context of the treatment, its duration, its physical and mental 

effects and, in some instances, the sex, age and state of health of the victim 

(see Costello-Roberts v. the United Kingdom, 25 March 1993, § 30, Series 

A no. 247-C). Furthermore, Article 3 cannot be limited to acts of physical 

ill-treatment; it also covers the infliction of psychological suffering. Hence, 

the treatment can be qualified as degrading when it arouses in its victims 

feelings of fear, anguish and inferiority capable of humiliating and debasing 

them (see Gäfgen v. Germany [GC], no. 22978/05, § 103, 1 June 2010, and 

Eremia v. the Republic of Moldova, no. 3564/11, § 54, 28 May 2013). The 

Court further reiterates that discriminatory treatment as such can in principle 

amount to degrading treatment within the meaning of Article 3 where it 

attains a level of severity such as to constitute an affront to human dignity. 

More specifically, treatment which is grounded upon a predisposed bias on 

the part of a heterosexual majority against a homosexual minority may, in 

principle, fall within the scope of Article 3 (see Smith and Grady 

v. the United Kingdom, nos. 33985/96 and 33986/96, § 121, 

ECHR 1999-VI). Discriminatory remarks and insults must in any event be 

considered as an aggravating factor when considering a given instance of 

ill-treatment in the light of Article 3 (see East African Asians v. the United 

Kingdom, nos. 4403/70 et al., Commission’s report of 14 December 1973, 

Decisions and Reports 78, p. 5, § 208, and Moldovan and Others 

v. Romania (no. 2), nos. 41138/98 and 64320/01, § 111, ECHR 2005-VII 

(extracts)). In assessing evidence in a claim of a violation of Article 3 of the 

Convention, the Court adopts the standard of proof “beyond reasonable 

doubt”. Such proof may follow from the coexistence of sufficiently strong, 

clear and concordant inferences or of similar unrebutted presumptions of 

fact (see Farbtuhs v. Latvia, no. 4672/02, § 54, 2 December 2004). 

66.  Article 1 of the Convention, taken in conjunction with Article 3, 

imposes on the States positive obligations to ensure that individuals within 
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their jurisdiction are protected against all forms of ill-treatment prohibited 

under Article 3, including where such treatment is administered by private 

individuals (see A. v. the United Kingdom, 23 September 1998, § 22, 

Reports of Judgments and Decisions 1998‑VI). This obligation should 

include effective protection of, inter alia, an identified individual or 

individuals from the criminal acts of a third party, as well as reasonable 

steps to prevent ill-treatment of which the authorities knew or ought to have 

known (see, for instance, T.M. and C.M. v. the Republic of Moldova, no. 

26608/11, § 38, 28 January 2014). Furthermore, Article 3 requires that the 

authorities conduct an effective official investigation into the alleged 

ill-treatment, even if such treatment has been inflicted by private individuals 

(see M.C. v. Bulgaria, no. 39272/98, § 151, ECHR 2003‑XII). For the 

investigation to be regarded as “effective”, it should in principle be capable 

of leading to the establishment of the facts of the case and to the 

identification and punishment of those responsible. This is not an obligation 

of result, but one of means. In this connection, the Court has often assessed 

whether the authorities reacted promptly to the incidents reported at the 

relevant time. Consideration has been given to the opening of 

investigations, delays in taking statements and to the length of time taken 

for the initial investigation (see, for instance, Stoica v. Romania, no. 

42722/02, § 67, 4 March 2008). 

67.  When investigating violent incidents, such as ill‑treatment, State 

authorities have the duty to take all reasonable steps to unmask possible 

discriminatory motives, which the Court concedes is a difficult task. The 

respondent State’s obligation to investigate possible discriminatory motives 

for a violent act is an obligation to use best endeavours, and is not absolute. 

The authorities must do whatever is reasonable in the circumstances to 

collect and secure the evidence, explore all practical means of discovering 

the truth and deliver fully reasoned, impartial and objective decisions, 

without omitting suspicious facts that may be indicative of violence induced 

by, for instance, racial or religious intolerance, or violence motivated by 

gender-based discrimination (see Nachova and Others v. Bulgaria [GC], 

nos. 43577/98 and 43579/98, § 160, ECHR 2005‑VII; Members of the 

Gldani Congregation of Jehovah’s Witnesses and Others v. Georgia, no. 

71156/01, §§ 138-42; and Mudric v. the Republic of Moldova, no. 74839/10, 

§§ 60-64, 16 July 2013). Treating violence and brutality with a 

discriminatory intent on an equal footing with cases that have no such 

overtones would be turning a blind eye to the specific nature of acts that are 

particularly destructive of fundamental rights. A failure to make a 

distinction in the way situations that are essentially different are handled 

may constitute unjustified treatment irreconcilable with Article 14 of the 

Convention (see, for instance, Begheluri and Others, cited above, § 173). 
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3.  Application of these principles to the circumstances of the present 

case 

(a)  Whether the attack on the applicants reached the minimum threshold of 

severity under Article 3 taken in conjunction with Article 14 of the 

Convention 

68.  Bearing in mind the various reports on the rights of lesbian, gay, 

bisexual and transgender (LGBT) people in Georgia (see paragraphs 37-39 

above), the Court acknowledges that the community finds itself in a 

precarious position. Negative attitudes against members of the LGBT 

community have become more or less prevalent in some quarters of 

Georgian society. It is when assessed against that background that the 

discriminatory overtones of the incident of 17 May 2012 and the level of 

vulnerability of the applicants, who publicly positioned themselves with the 

target group of the sexual prejudice, are particularly apparent. 

69.  Indeed, during the clashes between the participants of the march 

conducted to mark the International Day Against Homophobia, including 

the thirteen individual applicants, and representatives of the two religious 

groups – Orthodox Parents’ Union and Saint King Vakhtang Gorgasali’s 

Brotherhood – the latter were particularly insulting in the language used, 

spitefully calling the former “fagots”, “perverts” and so on. The 

homophobic connotation of the counter-demonstrators’ speech was also 

evident in the acts of scornful destruction and ripping of LGBT flags and 

posters. In addition to those acts, the angry counter-demonstrators started 

threatening the applicants and other demonstrators with serious harm, 

including uttering death threats, using such terms as “crushing” and 

“burning to death”. Those verbal attacks were then followed by actual 

physical assaults on some of the applicants. 

70.  In such circumstances, the Court considers that the question of 

whether or not some of the applicants sustained physical injuries of certain 

gravity becomes less relevant. All of the thirteen individual applicants 

became the target of hate speech and aggressive behaviour, which facts are 

not in dispute by the Government (see paragraph 60 above). Given that they 

were surrounded by an angry mob that outnumbered them and was uttering 

death threats and randomly resorting to physical assaults, demonstrating the 

reality of the threats, and that a clearly distinguishable homophobic bias 

played the role of an aggravating factor (see Smith and Grady, cited above, 

§ 121; Abdu, cited above, § 23; and Begheluri and Others, cited above, 

§§ 107 and 117), the situation was already one of intense fear and anxiety. 

The aim of that verbal – and sporadically physical – abuse was evidently to 

frighten the applicants so that they would desist from their public expression 

of support for the LGBT community (compare with Members of the Gldani 

Congregation of Jehovah’s Witnesses and Others, cited above, § 105). The 

applicants’ feelings of emotional distress must have been exacerbated by the 
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fact that the police protection which had been promised to them in advance 

of the march was not provided in due time or adequately (see also 

paragraphs 73, 89 and 99 below). 

71.  In the light of the foregoing, the Court concludes that the treatment 

of the applicants must necessarily have aroused in them feelings of fear, 

anguish and insecurity (compare with Begheluri and Others, cited above, 

§§ 108 and 117), which were not compatible with respect for their human 

dignity and reached the threshold of severity within the meaning of Article 3 

taken in conjunction with Article 14 of the Convention. 

(b)  Whether the authorities provided due protection to the applicants 

72.  The Court observes that the municipal and police authorities had 

been informed well in advance of the LGBT community’s intention to hold 

a march in the centre of Tbilisi on 17 March 2012. The organisers of the 

march specifically requested the police to provide protection against 

foreseeable protests by people with homophobic and transphobic views. 

Furthermore, given the history of public hostility towards the LGBT 

community in Georgia (see paragraphs 37-39 above), the Court considers 

that the domestic authorities knew or ought to have known of the risks 

associated with any public event concerning that vulnerable community, and 

were consequently under an obligation to provide heightened State 

protection (compare with, mutatis mutandis, Milanović v. Serbia, 

no. 44614/07, §§ 84 and 89, 14 December 2010; Members of the Gldani 

Congregation of Jehovah’s Witnesses and Others v. Georgia, cited above, 

§ 96; and Begheluri and Others, cited above, §§ 113 and 119). 

73.  However, in contrast to the respondent State’s positive obligation to 

provide the peaceful demonstrators with heightened protection from attacks 

by private individuals, the Court notes the limited number of police patrol 

officers initially present at the demonstration distanced themselves without 

any prior warning from the scene when the verbal attacks started, thus 

allowing the tension to degenerate into physical violence. By the time the 

police officers finally decided to step in, the applicants and other 

participants of the march had already been bullied, insulted or even 

assaulted (compare with Members of the Gldani Congregation of Jehovah’s 

Witnesses and Others, cited above, § 111). Furthermore, instead of focusing 

on restraining the most aggressive counter-demonstrators with the aim of 

allowing the peaceful procession to proceed, the belated police intervention 

shifted onto the arrest and evacuation of some of the applicants, the very 

victims whom they had been called to protect. 

74.  In the light of the foregoing, the Court considers that the domestic 

authorities failed to provide adequate protection to the thirteen individual 

applicants from the bias-motivated attacks of private individuals during the 

march of 17 May 2012. 
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(c)  Whether an effective investigation was conducted into the incident 

75.  The Court observes that the criminal complaints into the 

ill-treatment of the participants of the march, including the thirteen 

individual applicants, by counter-demonstrators as well as the purported 

inaction of the police in the face of the violence, were filed the day after the 

incident, on 18 May 2012. Subsequently, all of the applicants again 

requested, on 3 and 5 July 2012, the initiation of an investigation of the two 

above-mentioned facts (see paragraphs 20 and 23 above). However, the 

relevant domestic authorities, instead of launching a comprehensive and 

meaningful inquiry into the circumstances surrounding the incident with 

respect to all of the applicants, inexplicably narrowed the scope of the 

investigation and opened two separate and detached cases concerning the 

physical injuries inflicted on two individual applicants only. Even in those 

separate criminal cases, no significant progress has been made for more than 

two years. The investigations are still pending at the early stages and the 

applicants have not even been granted victim status (see paragraph 28 

above, and compare with Begheluri and Others, cited above, § 134-36). The 

only tangible result was the administrative sanctioning of two 

counter-demonstrators, who were punished for minor breach of public order 

by a fine of some EUR 45 each (see paragraph 22 above). However, given 

the level of the unwarranted violence and aggression against the applicants, 

the Court does not consider that such a light administrative sanction was 

sufficient to discharge the State of its procedural obligation under Article 3 

of the Convention. 

76.  Bearing in mind the factual circumstances of the acts that constituted 

the violence perpetrated against the applicants, the Court notes that there are 

quite a few provisions in the Criminal Code of Georgia which could have 

constituted a more appropriate ground for launching a criminal investigation 

into the violence, such as physical assault (Article 125), uttering death 

threats or threatening to damage health (Article 151) and encroachment on 

the right to freedom of peaceful assembly (Article 161) (see paragraphs 31, 

34 and 35 above). Furthermore, it should have been possible for the 

investigation to narrow down the pool of possible assailants. First, it was a 

well-known fact that representatives of two religious organisations – the 

Orthodox Parents’ Union and the Saint King Vakhtang Gorgasali’s 

Brotherhood – had participated in the counter-demonstrations and, secondly, 

video recordings of the clashes had captured clear images of the most 

aggressive assailants from those two religious groups (compare with 

Members of the Gldani Congregation of Jehovah’s Witnesses and Others, 

cited above, § 118; and also Begheluri and Others, §§ 137-38). 

77.  More importantly, the domestic criminal legislation directly 

provided that discrimination on the grounds of sexual orientation and 

gender identity should be treated as a bias motive and an aggravating 

circumstance in the commission of an offence (see paragraph 29 above). 
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The Court therefore considers that it was essential for the relevant domestic 

authorities to conduct the investigation in that specific context, taking all 

reasonable steps with the aim of unmasking the role of possible homophobic 

motives for the events in question. The necessity of conducting a 

meaningful inquiry into the discrimination behind the attack on the march of 

17 May 2012 was indispensable given, on the one hand, the hostility against 

the LGBT community and, on the other, in the light of the clearly 

homophobic hate speech uttered by the assailants during the incident. The 

Court considers that without such a strict approach from the 

law-enforcement authorities, prejudice-motivated crimes would unavoidably 

be treated on an equal footing with ordinary cases without such overtones, 

and the resultant indifference would be tantamount to official acquiescence 

to or even connivance with hate crimes (compare, for instance, with 

Milanović, §§ 96 and 97; Abdu, §§ 32-35; and Begheluri and Others § 141, 

142 and 175, all cited above). 

78.  The Court accordingly considers that the domestic authorities have 

failed to conduct a proper investigation of the thirteen applicants’ 

allegations of ill-treatment. 

(d)  Conclusions 

79.  Taking into account all the evidence, the Court reiterates its findings 

that the attack on the applicants during the march of 17 May 2012 to mark 

the International Day Against Homophobia was instigated by those with a 

hostile attitude towards the LGBT community in Georgia. Furthermore, that 

violence, which consisted mostly of hate speech and serious threats, but also 

some sporadic physical abuse in illustration of the reality of the threats, 

rendered the fear, anxiety and insecurity experienced by all thirteen 

applicants severe enough to reach the relevant threshold under Article 3 

read in conjunction with Article 14 of the Convention. 

80.  Having regard to the reports of negative attitudes towards sexual 

minorities in some parts of the society, as well as the fact that the organiser 

of the march specifically warned the police about the likelihood of abuse, 

the law-enforcement authorities were under a compelling positive obligation 

to protect the demonstrators, including the applicants, which they failed to 

do. Lastly, the authorities fell short of their procedural obligation to 

investigate what went wrong during the incident of 17 May 2012, with 

particular emphasis on unmasking the bias motive and identifying those 

responsible for committing the homophobic violence. In the absence of such 

a meaningful investigation, it would be difficult for the respondent State to 

implement measures aimed at improving the policing of similar peaceful 

demonstrations in the future, thus undermining public confidence in the 

State’s anti-discrimination policy. 
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81.  The Court thus concludes that in the present case there has been a 

breach of the respondent State’s positive obligations under Article 3 taken 

in conjunction with Article 14 of the Convention. 

II.  ALLEGED VIOLATIONS OF ARTICLES 10 AND 11 OF THE 

CONVENTION TAKEN IN CONJUNCTION WITH ARTICLE 14 

82.  The first applicant, Identoba, and thirteen individual applicants (from 

the second to the fourteenth) complained under Articles 10, 11 and 14 of the 

Convention that they had not been able to proceed with their peaceful march 

owing to the bias-motivated assaults on them and the inaction on the part of 

the police. The invoked provisions read as follows: 

Article 10 

“1.  Everyone has the right to freedom of expression. This right shall include 

freedom to hold opinions ... without interference by public authority and regardless of 

frontiers. ... 

2.  The exercise of these freedoms, since it carries with it duties and responsibilities, 

may be subject to such formalities, conditions, restrictions or penalties as are 

prescribed by law and are necessary in a democratic society, in the interests of 

national security, territorial integrity or public safety, for the prevention of disorder or 

crime, for the protection of health or morals, for the protection of the reputation or 

rights of others...” 

Article 11 

“1.  Everyone has the right to freedom of peaceful assembly ... . 

2.  No restrictions shall be placed on the exercise of these rights other than such as 

are prescribed by law and are necessary in a democratic society in the interests of 

national security or public safety, for the prevention of disorder or crime, for the 

protection of health or morals or for the protection of the rights and freedoms of 

others. ...” 

Article 14 

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be 

secured without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association with a 

national minority, property, birth or other status.” 

A.  Admissibility 

1.  The parties’ submissions 

83.  The Government submitted that the applicants had not exhausted the 

relevant domestic remedies for their complaints concerning their inability to 

proceed with their peaceful demonstration. Thus, if they considered that the 

police forces had not provided adequate protection from the counter-
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demonstrators, they should have sought civil redress from the Ministry of 

the Interior pursuant to Article 1005 § 1 of the Civil Code. Since the 

applicants had not resorted to that civil remedy, their complaints under 

Articles 10 and 11 taken in conjunction with Article 14 of the Convention 

were inadmissible pursuant to Article 35 § 1 of the Convention. 

84.  The applicants disagreed. They submitted that the criminal 

complaints they had filed on the acts that had constituted an interference 

with their right to freedom of peaceful assembly already sufficed for the 

purposes of exhaustion of domestic remedies under Article 35 § 1 of the 

Convention. 

2.  The Court’s assessment 

85.  The Court points out that the rule of exhaustion of domestic 

remedies referred to in Article 35 § 1 of the Convention requires that normal 

recourse should be had by an applicant only to remedies that relate to the 

breaches alleged and at the same time are available and sufficient. The 

application of this rule must make due allowance for the context. 

Article 35 § 1 must be applied with some degree of flexibility and without 

excessive formalism (see Cardot v. France, 19 March 1991, § 34, Series A 

no. 200). The rule of exhaustion of domestic remedies is neither absolute 

nor capable of being applied automatically; in reviewing whether the rule 

has been observed, it is essential to have regard to the particular 

circumstances of the individual case (see Van Oosterwijck v. Belgium, 

6 November 1980, § 35, Series A no. 40). 

86.  The Court observes that the individual applicants’ complaints under 

Articles 10 and 11 of the Convention are based on the same facts as those 

under Article 3, namely the attacks by the counter-demonstrators and the 

lack of police protection. In this connection, it considers, by reference to its 

relevant case-law, that where acts that constitute serious offences are 

directed against a person’s physical or mental integrity, only efficient 

criminal-law mechanisms can ensure adequate protection and serve as a 

deterrent factor (see, for instance, M.C. v. Bulgaria, no. 39272/98, § 50, 

ECHR 2003-XII; Sandra Janković v. Croatia, no. 38478/05, § 36, 5 March 

2009; and August v. the United Kingdom (dec.), no. 36505/02, 21 January 

2003). This is especially so in the particular circumstances of the present 

case, where the existence of a bias motive behind the attack on the 

applicants’ physical and mental integrity needed to be elucidated. The 

criminal law, notably Article 53 of the Code of Criminal Procedure, 

provides for such a possibility (see paragraph 77 above). 

87.  As the applicant organisation and the thirteen individual applicants 

duly resorted to the criminal-law mechanism, the Court considers that they 

exhausted the relevant domestic remedy available to them, and there was no 

further necessity for them to seek any other alternative remedial actions. 

The Government’s objection should accordingly be dismissed. 
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88.  The Court finds that this part of the application is neither manifestly 

ill-founded within the meaning of Article 35 § 3 (a) nor inadmissible on any 

other grounds. It must therefore be declared admissible. 

B.  Merits 

1.  The parties’ submissions 

89.  The Government submitted that there had been no violation of the 

applicants’ rights to freedom of peaceful assembly and to freedom of 

expression, as the relevant domestic authorities had not impeded their public 

gathering in any manner. On the contrary, the applicants and other 

participants of the demonstration were able to assemble freely near the 

Tbilisi Concert Hall and then proceeded with their march. As the organiser 

of the event had given a prior warning, the Ministry of the Interior deployed 

police units to the scene of the event. Police patrol vehicles escorted the 

LGBT marchers. As to the manner in which the police reacted to the clash 

between the marchers and counter-demonstrators, the Government admitted 

that that reaction had been somewhat delayed. However, they claimed that 

that had been done on purpose and in the marchers’ best interests. Thus, the 

Government asserted that where a serious threat of a violent counter-

demonstration exists, the domestic authorities have wide discretion in the 

choice of means to employ to protect assemblies. They referred to the 

Court’s case-law in Plattform “Ärzte für das Leben” (cited above, § 34). 

Considering the large number of counter-demonstrators and their aggressive 

attitude towards the demonstrators, immediate preventive measures by the 

police could have provoked an even greater outburst of violence. 

Nevertheless, the law-enforcement officers remained at the scene and 

instantly intervened when the verbal attacks degenerated into actual 

physical violence by evacuating the attacked applicants from the scene. The 

police officers also separated the opposing parties by standing between 

them, verbally warning both sides to behave in an appropriate manner. As 

regards the applicants’ complaints of discriminatory intent under Article 14 

of the Convention, the Government limited their response to noting that that 

provision was complementary and could not be invoked autonomously in 

the absence of a violation under Articles 10 and 11. 

90.  In reply, the applicants maintained that the police’s actions had been 

insufficient to prevent the marchers from aggression, which had been 

motivated by homophobic and transphobic hatred, and that as a result, the 

peaceful demonstration had been disrupted. Whilst the domestic authorities 

undoubtedly possessed a certain margin of appreciation in choosing 

appropriate means for ensuring that peaceful demonstrations could take 

place safely, the circumstances of the present case clearly showed that the 

actions of the police forces at the scene of the clashes had been wholly 
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inadequate, and had further negated the applicants’ rights under Articles 10, 

11 and 14 of the Convention. 

2.  The Court’s assessment 

(a)  The scope of the applicants’ complaints 

91.  The Court notes that the applicants’ complaints under Articles 10 

and 11 of the Convention are based on the allegations that the attacks by 

private individuals on their physical integrity, coupled with the passivity of 

the police in the face of the violence, disrupted their peaceful march. In such 

circumstances, Article 11 is to be regarded as a lex specialis and it is 

unnecessary to take the complaint under Article 10 into consideration 

separately. On the other hand, notwithstanding its autonomous role and 

particular sphere of application, Article 11 must, in the present case, also be 

considered, if need be, in the light of principles developed under Article 10 

(see, for instance, Ezelin v. France, 26 April 1991, §§ 35 and 37, Series A 

no. 202). 

92.  Furthermore, given that the facts of the present case fall within the 

ambit of Article 11 of the Convention, and the applicants’ claim that the 

breach of their right to freedom of peaceful assembly had discriminatory 

overtones, the Court considers that Article 14 is similarly applicable in the 

present case (see Van Raalte v. the Netherlands, 21 February 1997, § 33, 

Reports of Judgments and Decisions 1997-I), and its examination under the 

former provision must be conducted in conjunction with the latter. 

(b)  General principles 

93.  In the context of Article 11 of the Convention, the Court has often 

emphasised that pluralism and democracy are built on genuine recognition 

of, and respect for, diversity. The harmonious interaction of persons and 

groups with varied identities is essential for achieving social cohesion (see 

Gorzelik and Others v. Poland [GC], no. 44158/98, § 92, 17 February 

2004). Referring to the hallmarks of a “democratic society”, the Court has 

attached particular importance to pluralism, tolerance and broadmindedness. 

In that context, it has held that although individual interests must on 

occasion be subordinated to those of a group, democracy does not simply 

mean that the views of the majority must always prevail: a balance must be 

achieved which ensures the fair and proper treatment of minorities and 

avoids any abuse of a dominant position (see Young, James and Webster v. 

the United Kingdom, 13 August 1981, Series A no. 44, p. 25, § 63; Sørensen 

and Rasmussen v. Denmark [GC], nos. 52562/99 and 52620/99, § 58, 

ECHR 2006-I, and Fáber v. Hungary, no. 40721/08, §§ 37-41, 24 July 

2012). 

94.  The State must act as the ultimate guarantor of the principles of 

pluralism, tolerance and broadmindedness (see Informationsverein Lentia 
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and Others v. Austria, judgment of 24 November 1993, Series A no. 276, 

p. 16, § 38). Genuine, effective freedom of peaceful assembly cannot, 

therefore, be reduced to a mere duty on the part of the State not to interfere: 

a purely negative conception would not be compatible with the object and 

purpose of Article 11 of the Convention. This provision sometimes requires 

positive measures to be taken, even in the sphere of relations between 

individuals, if need be (see Wilson and the National Union of Journalists 

and Others v. the United Kingdom, nos. 30668/96, 30671/96 and 30678/96, 

§ 41, ECHR 2002‑V, and Ouranio Toxo v. Greece, no. 74989/01, 

20 October 2005, § 37). That positive obligation is of particular importance 

for persons holding unpopular views or belonging to minorities, because 

they are more vulnerable to victimisation (see Bączkowski and Others 

v. Poland, no. 1543/06, § 64, 3 May 2007). 

95.  A peaceful demonstration may annoy or give offence to persons 

opposed to the ideas or claims that it seeks to promote. The participants 

must, however, be able, with the State’s assistance, to hold the 

demonstration without having to fear that they will be subjected to physical 

violence by their opponents; such a fear would be liable to deter 

associations or other groups supporting common ideas or interests from 

openly expressing their opinions on highly controversial issues affecting the 

community. In a democracy the right to counter-demonstrate cannot extend 

to inhibiting the exercise of the right to demonstrate (see Plattform “Ärzte 

für das Leben”, cited above, § 32). 

96.  Lastly, the Court reiterates that the prohibition of discrimination 

under Article 14 of the Convention duly covers questions related to sexual 

orientation and gender identity (see Salgueiro da Silva Mouta v. Portugal, 

no. 33290/96, § 28, ECHR 1999-IX; Alekseyev v. Russia, nos. 4916/07, 

25924/08 and 14599/09, § 108, 21 October 2010; and P.V. v. Spain, 

no. 35159/09, § 30, 30 November 2010). 

(c)  Application of these principles to the circumstances of the present case 

97.  At the outset, noting that this issue is not even in dispute between the 

parties, the Court affirms that the disruption of the applicants’ participation 

in the peaceful march of 17 May 2012, organised to mark the International 

Day Against Homophobia, undoubtedly constituted an interference under 

Article 11 of the Convention, read in the light of the relevant principles 

under Article 10. Indeed, the Convention protects public forms of 

expression, including through holding a peaceful assembly, and the 

expression of opinions in relation to campaigning for and raising awareness 

of the fundamental rights of various sexual minorities (see Alekseyev, cited 

above, § 84). 

98.  The Court further observes that the applicants’ complaints that the 

State failed to protect their freedom to participate in the march of 17 May 

2012 from the bias-motivated violence stem from exactly the same factual 
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circumstances as those it has already examined under Article 3 of the 

Convention taken in conjunction with Article 14 (see paragraphs 68-81 

above). Consequently, the Court’s findings under the latter provisions are 

equally pertinent to the examination of the complaints under Articles 11 

and 14 of the Convention. 

99.  In particular, the Court reiterates that despite the fact that the 

domestic authorities were given prior notice on 8 May 2012 about the 

intention to organise a peaceful march on 17 May 2012, they did not 

manage to use that generous period of nine days for careful preparatory 

work. Indeed, given the attitudes in parts of Georgian society towards the 

sexual minorities, the authorities knew or should have known of the risk of 

tensions associated with the applicant organisation’s street march to mark 

the International Day Against Homophobia. They were thus under an 

obligation to use any means possible, for instance by making public 

statements in advance of the demonstration to advocate, without any 

ambiguity, a tolerant, conciliatory stance (compare with Ouranio Toxo, 

cited above, § 42) as well as to warn potential law-breakers of the nature of 

possible sanctions. Furthermore, it was apparent from the outcome of the 

LGBT procession, that the number of police patrol officers dispatched to the 

scene of the demonstration was not sufficient, and it would have been only 

prudent if the domestic authorities, given the likelihood of street clashes, 

had ensured more police manpower by mobilising, for instance, a squad of 

anti-riot police (contrast with Plattform “Ärzte für das Leben”, §§ 37 

and 38; and also Ouranio Toxo, cited above, 43). 

100.  All in all, the Court considers that the domestic authorities failed to 

ensure that the march of 17 May 2012, which was organised by the first 

applicant and attended by the thirteen individual applicants (from the second 

to the fourteenth), could take place peacefully by sufficiently containing 

homophobic and violent counter-demonstrators. In view of those omissions, 

the authorities fell short of their positive obligations under Article 11 taken 

in conjunction with Article 14 of the Convention. 

III.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION 

101.  The third, sixth, seventh and tenth applicants (Mr L. Berianidze, 

Mr G. Demetrashvili, Ms G. Dzerkorashvili and Ms M. Kalandadze) 

complained that their physical liberty had been unjustifiably restricted by 

the police on account of being forcefully placed in police patrol vehicles and 

evacuated from the scene of the disrupted demonstration, in breach of 

Article 5 § 1 of the Convention. 

102.  Furthermore, all thirteen individual applicants reiterated their 

complaints about the assault on them during the march as well as the lack of 

police protection under Articles 8, taken both separately and in conjunction 

with Articles 13 and 14 of the Convention. They further reiterated their 
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complaint of the ineffectiveness of the criminal investigation into their 

allegations of ill-treatment under Article 13 of the Convention. 

103.  The Government submitted that the relevant applicants’ complaints 

under Article 5 § 1 and Article 8, the latter provision taken either separately 

or in conjunction with Articles 13 and 14 of the Convention, were either 

inadmissible for non-exhaustion of domestic remedies, incompatible ratione 

materiae or manifestly ill-founded. The applicants disagreed. 

104.  The Court first observes that the third, sixth, seventh and tenth 

applicants (Mr L. Berianidze, Mr G. Demetrashvili, Ms G. Dzerkorashvili 

and Ms M. Kalandadze) did not request the initiation of criminal 

proceedings in respect of their allegedly unlawful deprivation of liberty by 

the police, which could have been done by referring to Article 147 of the 

Criminal Code in their criminal complaints. Indeed, those complaints were 

confined to the distinct allegations of ill-treatment committed by 

counter-demonstrators and the police’s inaction in the face of that violation 

(see paragraphs 24 and 33 above). Nor did those four applicants attempt, as 

an alternative remedy, to sue the Ministry of the Interior, under the general 

rules of tort law contained in the Civil Code, for the wrong done to them by 

the allegedly abusive police actions, which consisted in forcing them into 

police patrol cars and evacuating them from the scene (compare with, 

Saghinadze and Others v. Georgia, no. 18768/05, §§ 95 and 96, 27 May 

2010; and also, for instance, with Lazariu v. Romania, no. 31973/03, § 88, 

13 November 2014). 

105.  It follows that the complaints of the four above-mentioned 

applicants under Article 5 § 1 of the Convention must be rejected under 

Article 35 §§ 1 and 4 of the Convention for non-exhaustion of domestic 

remedies. 

106.  As to the thirteen individual applicants’ complaints under Article 8, 

made either separately or in conjunction with Articles 13 and 14 of the 

Convention, as well as the specific repetition of their grievance about the 

ineffectiveness of the criminal investigation under Article 13 (see 

paragraph 102 above), the Court observes that this part of the application 

merely reiterates the issues already thoroughly examined under the 

lex specialis – Articles 3 and 11, both read in conjunction with Article 14. 

Consequently, this part of the application must be rejected as manifestly 

ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention (compare 

with Kakabadze and Others, cited above, § 100). 
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IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

107.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

108.  The applicants differentiated between various degrees of emotional 

distress and anxiety that each of them suffered as a result of breaches of 

their various rights under the Convention during the incident of 17 May 

2012. The first applicant, Identoba, and the thirteen individual applicants 

(from the second to the fourteenth) thus made the following individual 

claims: 

- the first applicant claimed 5,000 euros (EUR); 

- the third and sixth applicants each claimed EUR 5,000; 

- the seventh and tenth applicants – EUR 3,000 each; and 

- each of the remaining nine applicants made a claim of EUR 2,000. 

109.  The Government submitted that the applicants’ claims were 

manifestly ill-founded and excessive. 

110.  The Court has no doubt that the thirteen individual applicants 

suffered distress and frustration on account of the violations of their various 

rights under Articles 3, 11 and 14, and that the first applicant, as a legal 

entity, was also prejudiced in its legitimate interests as a result of a breach 

of its rights under Articles 11 and 14 of the Convention. The resulting 

non-pecuniary damage would not be adequately compensated for by the 

mere finding of those breaches. Having regard to the relevant circumstances 

of the case, the principle of ne ultra petitum as well as to various equity 

considerations, the Court finds it appropriate to make the following awards, 

in respect of non-pecuniary damage: to the third and sixth applicants 

EUR 4,000 each; to the seventh and tenth applicants EUR 3,000 each; to 

each of the remaining nine individual applicants EUR 2,000; and 

EUR 1,500 to the applicant organisation. 

B.  Costs and expenses 

111.  In the absence of a claim for costs and expenses, the Court notes 

that there is no call to make any award under this head. 
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C.  Default interest 

112.  The Court considers it appropriate that the default interest rate 

should be based on the marginal lending rate of the European Central Bank, 

to which should be added three percentage points. 

FOR THESE REASONS, THE COURT 

1.  Declares unanimously the complaints under Articles 10, 11 and 14 of the 

Convention introduced by applicants nos. 1-14 and the complaints under 

Article 3 of the Convention introduced by applicants nos. 2-14 

admissible; 

 

2.  Declares unanimously the remainder of the application inadmissible; 

 

3.  Holds, by six votes to one, that there has been a violation of Article 3 

taken in conjunction with Article 14 of the Convention with respect to 

applicants nos. 2-14; 

 

4.   Holds unanimously that there is no need to examine the complaint under 

Article 10 of the Convention; 

 

5.  Holds unanimously, that there has been a violation of Article 11 taken in 

conjunction with Article 14 of the Convention with respect to applicants 

nos. 1-14; 

 

6.  Holds unanimously, 

(a)  that the respondent State is to pay the applicants in respect of 

non-pecuniary damage, within three months of the date on which the 

judgment becomes final in accordance with Article 44 § 2 of the 

Convention, the following amounts, to be converted into the currency of 

the respondent State at the rate applicable at the date of settlement: 

(i)  to Mr L. Berianidze and Mr G. Demetrashvili EUR 4,000 (four 

thousand euros) each; 

(ii)  to Ms G. Dzerkorashvili and Ms M. Kalandadze 3,000 (three 

thousand euros) each; 

(iii)  to Mr L. Asatiani, Ms T. Bilikhodze, Mr B. Buchashvili, 

Ms E. Glakhashvili, Ms N. Gviniashvili, Mr M. Khalibegashvili, 

Ms T. Melashvili, Ms K. Tsagaresihvili and Ms M. Tsutskiridze 

EUR 2,000 (two thousand euros) each; 

(iv)  to the applicant organisation, NGO Identoba, EUR 1,500 (one 

thousand five hundred euros); 

(v)  any tax that may be chargeable on the above amounts; 
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(b)  that from the expiry of the above-mentioned three months until 

settlement simple interest shall be payable on the above amounts at a 

rate equal to the marginal lending rate of the European Central Bank 

during the default period plus three percentage points; 

 

7.  Dismisses unanimously the remainder of the applicants’ claim for just 

satisfaction. 

Done in English, and notified in writing on 12 May 2015, pursuant to 

Rule 77 §§ 2 and 3 of the Rules of Court. 

Françoise Elens-Passos Päivi Hirvelä 

 Registrar President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 

the Rules of Court, the separate opinion of Judge Wojtyczek is annexed to 

this judgment. 

P.H.  

F.E.P. 
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PARTLY DISSENTING OPINION OF  

JUDGE WOJTYCZEK 

1.  The main difficulty of the present case lies in the exact establishment 

of facts. The Court usually considers that violations of the Convention have 

to be established “beyond reasonable doubt”. It is difficult to achieve this 

standard in the instant case. There are neither domestic court judgments nor 

other official documents which would give a more detailed picture of 

actually happened in Tbilisi on 17 May 2012. The respondent Government 

did not provide sufficient information about the events. The main source of 

information is the applicants’ submissions. I note in this context that the 

Court is usually very circumspect in establishing the facts on the basis of 

applicants’ submissions. In the present case, however, the majority has 

chosen to proceed on the basis of the applicants’ allegations. Personally, I 

would have preferred a more cautious approach in this respect. In particular, 

given the lack of full clarity as to the facts, it was not possible to establish 

the applicants’ feelings during the demonstration. 

I note that the above-mentioned uncertainty about the facts of the case 

comes across in a certain hesitation on the majority’s part in the reasoning 

of the judgment. On one hand, the majority considers the bias motive of the 

counter-demonstrators to be clearly established (see paragraphs 68, 70 

and 74 of the judgment). On the other hand, it describes elsewhere the bias 

motive only as “possible” and sees it as a question which required 

clarification by the domestic authorities in the course of an investigation 

(see paragraph 77). 

2.  I note that clashes between demonstrators endorsing opposing views 

on issues of public concern are quite common in Europe. In such a context, 

it is the duty of the State authorities to ensure freedom of assembly and 

speech, as well as the physical security of all persons who take part in legal 

demonstrations which are held simultaneously. 

The applicants took part in a legal demonstration in Tbilisi. It appears 

from the evidence produced in the proceedings before the Court that 

Georgia failed to fulfil its obligations stemming from Article 11 of the 

Convention vis-à-vis the applicants. 

When considering the State’s duties in respect of protecting freedom of 

assembly, the majority expresses the view that the State authorities were 

“under an obligation to use any means possible” (see paragraph 99). In my 

view, however, it would have been more correct to state that the authorities 

were under an obligation to use any means which might have been 

reasonably expected in the circumstances of the case. 

3.  The majority notes “some sporadic physical abuse” against the 

marchers. In my view, in the present case, the alleged violations of the 

applicants’ rights did not reach the threshold of severity which makes 

Article 3 of the Convention applicable. I therefore voted against finding a 
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violation of Article 3 taken in conjunction with Article 14 of the 

Convention. I have explained in more detail my position with regard to the 

interpretation of Article 3 in the dissenting opinion written with Judge 

Mahoney which is attached to the judgment in the case of Abdu v. Bulgaria 

(no. 26827/08, 11 March 2014). 

4.  I note that very recently the same Section of the Court decided the 

case of Karaahmed v. Bulgaria (no. 30587/13), by a unanimous judgment 

of 24 February 2015. In that case, on the basis of the available evidence, 

much more serious physical attacks against Muslim worshippers were 

clearly established, as well as the fact that the attackers had been motivated 

by religious intolerance. The Court decided, however - in my view correctly 

- that the Article 3 threshold had not been met in that case and the complaint 

under Article 14 in conjunction with Article 3 was declared manifestly 

ill-founded. It examined only the complaint brought under Article 9, and 

found a violation of this latter provision. 

I do not perceive any consistency in the approach adopted by the Court in 

respect of the applicability of Article 3 in cases concerning alleged assaults 

on persons exercising freedoms protected by the Convention. 
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ANNEX 

No. First name/LAST NAME Birth Date 

1.  NGO IDENTOBA 

(“the first applicant”) 

------- 

2.  Mr Levan ASATIANI 

(“the second applicant”) 

1/01/1989 

3.  Mr Levan BERIANIDZE 

(“the third applicant”) 

5/09/1990 

4.  Ms Tina BILIKHODZE 

(“the fourth applicant”) 

15/09/1959 

5.  Mr Beka BUCHASHVILI 

(“the fifth applicant”) 

13/05/1990 

6.  Mr Guram DEMETRASHVILI 

(“the sixth applicant”) 

3/10/1988 

7.  Ms Gvantsa DZERKORASHVILI 

(“the seventh applicant”) 

7/03/1990 

8.  Ms Elina GLAKHASHVILI 

(“the eight applicant”) 

4/11/1984 

9.  Ms Natia GVINIASHVILI 

(“the ninth applicant”) 

30/05/1986 

10.  Ms Magda KALANDADZE 

(“the tenth applicant”) 

6/02/1986 

11.  Mr Mikheil KHALIBEGASHVILI 

(“the eleventh applicant”) 

6/12/1991 

12.  Ms Tamta MELASHVILI 

(“the twelfth applicant”) 

4/07/1979 

13.  Ms Keti TSAGAREISHVILI 

(“the thirteenth applicant”) 

5/05/1979 

14.  Ms Mariam TSUTSKIRIDZE 

(“the fourteenth applicant”) 

25/08/1992 

15.  Mr Irakli VATCHARADZE 

(“the fifteenth applicant”) 

7/03/1980 
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In the case of Jugheli and Others v. Georgia,
The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of:
Angelika Nußberger, President,
Erik Møse,
Nona Tsotsoria,
Yonko Grozev,
Síofra O’Leary,
Mārtiņš Mits,
Lәtif Hüseynov, judges,

and Milan Blaško, Deputy Section Registrar,
Having deliberated in private on 20 June 2017,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1.  The case originated in an application (no. 38342/05) against Georgia 
lodged with the Court under Article 34 of the Convention for the Protection 
of Human Rights and Fundamental Freedoms (“the Convention”) by 
Georgian nationals, Mr Ivane Jugheli (“the first applicant”), Mr Otar 
Gureshidze (“the second applicant”) and Ms Liana Alavidze (“the third 
applicant”), on 3 March 2005.

2.  The applicants were represented by Ms S. Japaridze of the Georgian 
Young Lawyers Association (GYLA) and Mr P. Leach of the European 
Human Rights Advocacy Centre (EHRAC), as well as Ms N. Jomarjidze, 
Ms T. Abazadze and Ms T. Dekanosidze, lawyers of GYLA and 
Ms J. Evans, a lawyer of the EHRAC. The Georgian Government (“the 
Government”) were represented by their successive Agents, most recently 
Mr B. Dzamashvili of the Ministry of Justice.

3.  The applicants alleged that a thermal power plant in close proximity 
to their homes had endangered their health and well-being.

4.  On 12 February 2007 the complaint under Article 8 of the Convention 
was communicated to the Government.

5.  On 29 July 2016, after the parties had filed with the Court all their 
submissions on the admissibility and merits of the case and the application 
of Article 41 of the Convention, the applicants’ representative, 
Ms Japaridze, informed the Court that she could no longer represent her 
clients on account of her appointment to a position in the Government.

6.  On 1 February 2017 the Government informed the Court that the first 
applicant had died on 12 March 2016 and requested to strike the application 
out in respect of the latter. On 8 May 2017 the applicants’ representative 
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informed the Court that the first applicant’s heir did not wish to pursue the 
proceedings before the Court and agreed with the Government’s request.

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

A.  Background to the case

7.  The applicants, all Georgian nationals, were born in 1946, 1947 and 
1957 respectively. At the material time they lived in different flats in a 
residential block (“the building”) constructed in 1952 and situated at 
4 Uznadze Street in Tbilisi.

8.  The building is located in the city centre, in close proximity 
(approximately 4 metres) to the “Tboelectrocentrali” thermal power plant 
(“the plant”). The plant was constructed in 1911 and reconstructed at a later 
date. It started operations in 1939. For several decades it burned coal to 
generate power, before replacing it with natural gas. The plant provided the 
adjacent residential areas with electricity and heat.

9.  Several accidents have been reported throughout the plant’s history. 
An accident on 10 April 1996 rendered it inoperative for more than thirty 
days. An expert report concerning the incident disclosed that the main 
reason behind the accident was the fact that no major repairs had been 
carried out there since 1986.

10.  On 2 November 1999 Presidential Decree No. 613 was issued, 
stating that the plant was to be privatised and sold directly to a private 
company. The privatisation agreement between the Government and the 
company was concluded on 6 April 2000.

11.  On 2 February 2001 the plant partially ceased generating power 
owing to financial problems. However, it continued to use some of the 
generators.

12.  According to the applicants, while operational the plant’s dangerous 
activities were not subject to the relevant regulations, as a result of which, in 
addition to some other alleged nuisances, it emitted various toxic substances 
into the atmosphere negatively affecting their well-being.
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B.  Domestic proceedings

1.  First set of proceedings

(a)  Correspondence with the domestic authorities

13.  On unspecified dates the applicants and other residents of the 
building lodged complaints with the municipal authorities, alleging that 
nuisances were emanating from the plant such as air, noise and 
electromagnetic pollution and water leakage. By official letters dated 
22 March 2000, 19 October 2000 and 16 January 2001 the Tbilisi City Hall 
(“the City Hall”) acknowledged that the residents of the building had been 
affected by the nuisances they had complained of. It advised the central 
Government that relocation of the plant would not be in the public interest 
in view of the acute energy crisis in the country and suggested that the 
residents of the affected area be offered electricity and heat free of charge as 
a form of compensation.

14.  In the letter dated 22 March 2000 the City Hall asked the plant to 
implement certain environmental protection measures, including the 
installation of chimney filters to reduce the air pollution emanating from the 
plant. The request was left unaddressed.

15.  On 1 October 2001, in an official response to a query by the 
applicants, the City Hall confirmed that the plant’s activities fell within the 
“first category” within the meaning of the Environmental Permits Act (see 
paragraphs 43-44 below) and that the Ministry of the Environment and 
Natural Resources (“the Ministry of the Environment”) was responsible for 
issuing the relevant permit.

(b)  Action for damages and the friendly settlement

16.  On an unspecified date in the summer of 2000 the applicants and 
other residents of the building brought an action for damages against the 
plant concerning the environmental nuisances emanating from the plant. A 
friendly settlement was reached between the parties on 12 December 2000, 
according to which the claimants would renounce their claims in exchange 
for a commitment by the plant’s management to provide them with hot 
water, electricity and heat free of charge. Owing to technical difficulties and 
a lack of cooperation between the relevant authorities, the friendly 
settlement was left unenforced.
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2.  Second set of proceedings

(a)  In the Tbilisi Regional Court

(i)  The claimants’ submissions

17.  On 25 October 2001 the applicants and three other residents of the 
building (“the claimants”) brought a fresh action against the plant and other 
respondents including the Tbilisi electricity distribution company, AES 
TELASI JSC (“AES”), the City Hall and the Ministry of the Environment. 
They claimed compensation for pecuniary and non-pecuniary damage for 
the harm caused to their health and well-being by the air, noise and 
electromagnetic pollution and water leakage emanating from the plant. They 
relied on privately commissioned independent expert opinions in support of 
their complaints.

(ii)  Expert examinations commissioned by the court

18.  On 7 March and 23 September 2002 the Tbilisi Regional Court 
granted a request by the claimants and ordered the Ministry of Justice, the 
Ministry of Labour, Health and Social Affairs and the Ministry of the 
Environment to arrange a number of expert examinations. The latter were 
intended to measure the environmental pollution caused by the plant, clarify 
how the associated harmful effects had affected the claimants’ health and 
might have endangered human life, and identify appropriate remedies.

(α)  Air pollution

19.  An expert examination dated 28 October 2002 and carried out by the 
Expertise and Special Research Centre at the Ministry of Justice concluded 
as follows:

“As the “Tboelectrocentrali” plant does not have a [buffer] zone and is immediately 
adjacent to a residential building, the plant’s chimneys must be equipped with 
appropriate filters and other equipment to protect the population from the hazardous 
gases.”

20.  On 17 January 2003 the Institute of Environmental Protection (“the 
IEP”) at the Ministry of Environment issued an expert opinion on the air 
pollution and noise levels in the residential area concerned. It noted that 
while the plant’s equipment responsible for the emission of toxic substances 
stood idle, it was impossible to determine the real pollution situation with 
which the residents had had to cope for years and noted that “the results 
were considerably minimised compared to the possible real picture.”

21.  The expert opinion disclosed that the plant’s technical compliance 
document was defective as it did not reveal all the chemical substances 
known to be emitted into the atmosphere in the course of natural gas 
burning. That document also incorrectly indicated the height of the 
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chimneys as 30.8 metres instead of the actual 27 metres, which could lead to 
the pollution data being misleadingly decreased.

22.  With regard to the air pollution and the possible impact upon the 
residents of the building, the expert opinion concluded as follows:

“Considering the fact that the plant does not have a [buffer] zone and is immediately 
adjacent to a residential building ..., taking into account the direction of the wind, a 
whole bouquet of emissions is reaching into the homes ... negatively affecting the 
population living in the adjacent area.”

23.  The opinion specified that even where individual hazardous 
substances were considered to be within the acceptable margin, it was 
necessary to consider the combined impact of various substances upon the 
health of the population as the combined toxicity might go beyond the 
acceptable limits. It continued to note in this connection that the 
concentrated toxicity of the gases emitted by the plant was twice the norm 
and the residents of the building concerned had to live in conditions where 
the concentration of toxic substances surpassed the acceptable limits 
twenty-four hours a day. The IEP proposed that the competent municipal 
authorities either ban those industrial activities or ensure the plant’s 
relocation outside the town, where at least a buffer zone could be 
established.

24.  On 4 March 2003 the Institute of Scientific Research in Health and 
Hygiene at the Ministry of Labour, Health and Social Affairs responded to a 
query by the applicants and listed the diseases that might potentially be 
caused by excessive concentrations in the air of substances such as SO2, 
CO, NO2, smoke and black dust. These were mucocutaneous disorders, 
conjunctivitis, bronchitis, bronchopulmonary and other pulmonary diseases, 
allergies, different types of cardiovascular disease and anoxemia (low 
oxygen levels in the blood), which could lead to other serious disorders.

(β)  Noise levels

25.  On 17 January 2003 the IEP issued an expert opinion concerning the 
noise levels in the building. Without specifying the noise levels in the 
individual flats of the applicants, the opinion concluded in generic terms 
that “the residential building ... situated at 4 Uznadze Street [was] affected 
by noise in excess of the permissible limits.”

26.  On 6 February 2004 the IEP expert carried out an additional 
investigation aimed at determining the noise levels in the individual flats of 
the claimants. It concluded that the permissible levels of noise were 
exceeded only with respect to two claimants and not in the applicants’ 
apartments.
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(γ)  Electromagnetic pollution

27.  An expert opinion issued by the IEP on 7 November 2002 stated that 
the intensity of the electromagnetic waves did not exceed the permissible 
levels.

28.  The expert opinion produced by the Ministry of Labour, Health and 
Social Affairs on 17 January 2003 disclosed that, in some instances, the 
intensity of the electromagnetic fields in the vicinity of the building 
exceeded the permissible levels. It concluded however that it was 
impossible to establish the exact source of the electromagnetic pollution.

(δ)  The applicants’ health

29.  On 13 May 2003 the court ordered the Forensic Medical 
Examination Centre at the Ministry of Labour, Health and Social Affairs to 
examine the health of four of the claimants. The third applicant and another 
claimant were not included, without any reasons being given for their 
exclusion. Its experts were asked to give an opinion on whether the 
claimants were suffering from any diseases which might have been caused 
by the pollution emanating from the plant.

30.  The Forensic Medical Examination Centre carried out the 
court-commissioned examination between 7 August and 17 September 
2003. A panel of experts concluded that the four claimants “[had] been 
affected by a combined impact of protracted exposure to harmful factors 
such as SO2, NO, CO2 as well as black dust, noise and electromagnetic 
pollution negatively impacting their health.” The first and second applicants 
were found to be suffering from largely similar health conditions such as 
neurasthenia and asthenic syndrome. The panel considered it “possible that 
the asthenic syndrome and neurasthenia ... [had been] caused by the 
prolonged and combined effect of being exposed to harmful factors.” It 
added that “taking into account the circumstances of the case, the worsening 
of the health conditions of the persons examined [had not been] excluded.”

(iii)  Regional Court’s findings

31.  On 12 March 2004 the Tbilisi Regional Court dismissed the claims 
of the applicants and another claimant, but partially allowed the claims of 
two other claimants (“the successful claimants”) with respect to the noise 
pollution emitted by the plant’s generators. Relying on the expert 
examination of the IEP concerning the noise levels, the court found that 
only the two successful claimants’ flats were affected by noise in excess of 
the permissible limits. It awarded them 5,000 Georgian laris (GEL – 
equivalent to 1,981 euros (EUR))1 each, holding the plant, the City Hall, 
and the Ministry of the Environment jointly liable:

1.  Exchange rate of 12 March 2004.
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“... Both the City Hall and the Ministry failed to fulfil the obligations imposed on 
them by law. That is to say, despite the claimants’ numerous requests and complaints, 
[the authorities concerned] failed to take specific measures to ensure an environment 
safe enough for the claimants’ health.”

32.  Furthermore, acknowledging that the plant was responsible for the 
infiltration of water into the foundations of the building, the court ordered it 
to halt the leakage and make the necessary repairs to the ruptured walls.

33.  As regards the air pollution complained of, the court found that the 
material before it did not prove a causal link between the emissions and the 
claimants’ health problems described in the Forensic Medical Examination 
Centre’s expert report. It further suggested that the third applicant and 
another claimant had refused to undergo the medical examination.

34.  While the court accepted the experts’ conclusions that the plant had 
breached certain environmental standards by not having filters and other 
purification equipment in place to decrease the emission of toxic substances, 
it refused to order the plant to install such equipment on the grounds that the 
sole remedy requested by the claimants had been compensation for the 
damage caused by the pollution.

(b)  In the Supreme Court

35.  On 4 May 2004 the claimants appealed to the Supreme Court. 
Relying on the Court’s judgment in the case of López Ostra v. Spain 
(9 December 1994, Series A no. 303-C) and the findings of the 
court-commissioned expert examinations at the domestic level, they 
reiterated their complaints about the lack of a buffer zone and the inherent 
risk of pollution, the absence of purification equipment over the plant’s 
chimneys and its impact upon their health and well-being, and the 
defectiveness of the plant’s technical compliance document. They further 
disagreed with the lower court’s findings with respect to the alleged noise 
pollution emanating from the plant.

36.  On 21 April 2005 the Supreme Court delivered a final judgment in 
the case. It upheld the appeals of the two already successful claimants and 
ordered the plant’s operators, the City Hall and the Ministry of the 
Environment to pay them, jointly, GEL 7,000 (EUR 2,938)2 each for the 
deterioration of their health caused by the noise pollution that persisted after 
the partial termination of the plant’s activities on 2 February 2001 and 
affected them individually (see paragraphs 11 and 26 above). In addition, it 
ordered the plant to pay GEL 50 (EUR 21) monthly to one claimant and 
GEL 100 (EUR 42) to the other. It further upheld the lower court’s finding 
concerning the plant’s responsibility for the infiltration of water into the 
foundations of the building.

2.  Exchange rate of 21 April 2005. 
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37.  The Supreme Court rejected the complaint concerning the 
electromagnetic pollution as unsubstantiated.

38.  As regards the submissions concerning the air pollution, the 
Supreme Court dismissed them as unsubstantiated. It reasoned that the 
claimants’ reference to violations of environmental standards, regardless of 
their validity, could not have served as a basis for awarding damages for air 
pollution considering that they had not requested that the plant’s permit be 
revoked, that filters be installed over the chimneys, that other environmental 
protection measures be implemented, or that the hazardous activities be 
banned or relocated.

39.  The court further noted that the Court’s findings in the case of 
López Ostra v. Spain could not serve as grounds for requesting damages. It 
highlighted the fact that the plant in the instant case had been operational 
since 1939 while the flats had been built at a later date in 1952. It 
consequently concluded that the applicants had accepted the associated 
dangers when choosing to settle near the plant and were effectively barred 
from claiming any damages in that respect within the meaning of the 
Compensation for Damage Inflicted by Dangerous Substances Act (see 
paragraph 47 below). It thus concluded that the appellants had been under a 
duty to tolerate nuisances such as noise, smells, steam and gases caused by 
the ordinary industrial activities of the neighbouring plant, whose essential 
purpose had been to supply the nearby buildings with heating and hot water. 
The court interpreted the applicants’ unenforced friendly settlement in an 
earlier set of proceedings (see paragraph 16 above) as their acceptance of 
the ecological discomfort.

40.  The Supreme Court further reasoned that at the time of the 
proceedings the plant had suspended most of its operations and had no 
longer been emitting any substances into the air. Consequently, the 
appellants were no longer being affected by the pollution. Moreover, they 
had failed, in the court’s opinion, to show what specific pecuniary damage, 
if any, had been sustained as a result of the air pollution in the previous 
years. It was further noted that the appellants had not specified the costs 
which they had incurred or would inevitably incur in the future for medical 
treatment for their health problems.

II.  RELEVANT DOMESTIC LAW

A.  The 1995 Constitution

41.  Article 37 of the Constitution reads as follows:
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Article 37

“3. Everyone has a right to live in a healthy environment and to use the natural and 
cultural environment. Everyone has a duty to protect the natural and cultural 
environment.

4. Taking into consideration the interests of current and future generations, the State 
shall guarantee the protection of the environment and the rational use of the natural 
resources as well as a sustainable development of the country in line with the 
economic and ecological interests of the society in order to create a safe environment 
for human health.”

B.  Environmental regulations

42.  Section 40 of the Environmental Protection Act of 10 December 
1996 (“the Environment Act”) required all industrial units commencing 
operations to be equipped with reliable equipment designed for the 
processing, purification and environmental control of dangerous waste.

43.  Section 4(1) of the Environmental Permits Act of 15 December 1996 
(“the Environmental Permits Act”) provided that for the purposes of 
obtaining environmental permits, industrial activities were divided into four 
categories based on their scope, importance and the degree of environmental 
impact.  Section 4(2) defined the activities classified as “first category” as:

“Activities that due to their scope, location and substance may cause serious 
negative and irreversible impact upon the environment, natural resources and human 
health.”

44.  Under section 4(2)(b), energy generating industrial activities, 
including those of thermal power plants, fell under the “first category” and 
required an environmental permit to be issued by the Ministry of 
Environment based on an environmental impact assessment study and an 
ecological expert report. It further stated that the population should 
participate in the decision-making process.

45.  The Preamble specified that the Environmental Permits Act applied 
only to industrial activities to be commenced after its entry into force. As 
concerns companies that had commenced their industrial activities before its 
enactment, section 15(2) of Government Decree no. 154 of 1 September 
2005 set 1 January 2009 as the deadline for submitting environmental 
impact assessment studies in order to obtain the relevant permits.

46.  As regards regulations concerning buffer zones, Article 30 § 3 of the 
Health Code of 8 May 2003 stipulated that a buffer zone (had to be 
established in order to avoid air pollution in residential areas as a result of 
industrial activities. Under section 64(4)(a) and (b) of Order no. 234/n 
issued by the Ministry of Labour, Health and Social Affairs on 6 October 
2003, the minimal size of a buffer zone between an industrial unit and a 
residential area, in circumstances where the concentration of various 
hazardous substances did not exceed the acceptable limits, must be at least 
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50 sq. m. and could be reduced to 25 sq. m. for industrial units using only 
natural gas for their operations.

47.  Under section 6(6) of the Compensation for Damage Inflicted by 
Dangerous Substances Act of 23 July 1999, responsibility and the obligation 
to pay compensation for damage caused by dangerous substances to another 
person or his or her property is excluded if he or she was aware of the risk 
of pollution and knowingly put himself or herself or the property at risk.

THE LAW

I.  PRELIMINARY ISSUES

48.  The Court notes that the first applicant died in the course of the 
Convention proceedings, on 12 March 2016. The Government requested the 
Court to strike the application out in respect of the first applicant. On 8 May 
2017 the applicants’ representative informed the Court that the first 
applicant’s heir did not wish to pursue the proceedings before the Court and 
agreed with the Government’s request. In the light of the foregoing, the 
Court concludes that, in so far as the first applicant is concerned, it is no 
longer justified to continue examination of the application within the 
meaning of Article 37 § 1 (c) of the Convention. Furthermore, in accordance 
with Article 37 § 1 in fine, the Court finds no special circumstances 
regarding respect for human rights as defined in the Convention and its 
Protocols which require the continued examination of that part of the case.

49.  In view of the above, it is appropriate to strike the application out of 
the list in so far as the first applicant is concerned.

II.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

50.  The second and third applicants (“the applicants”) complained that 
the State had failed to protect them from the air pollution as well as noise 
and electromagnetic pollution emanating from the thermal power plant 
located in the immediate vicinity of their homes. This had resulted in a 
severe disturbance to their environment and a risk to their health in violation 
of Article 8 of the Convention, which reads as follows:

“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence.

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”
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A.  The parties’ submissions

1.  The Government
51.  The Government noted that considering the temporal scope of the 

Convention with respect to Georgia and the suspension date of the thermal 
power plant’s main activities, the period of the applicants’ situation that the 
Court was concerned with was from 20 May 1999 to 2 February 2001. 
According to the Government, the period in consideration was short and 
there was no evidence that a violation of the applicants’ rights had taken 
place during this particular time.

52.  The Government submitted that no causal link existed between the 
applicants’ health conditions and the alleged air pollution and that the third 
applicant had refused to undergo the medical examination commissioned by 
the domestic court, making it impossible to argue that the plant’s activities 
had had any direct impact upon her health.

53.  The Government further argued that the alleged interference with the 
applicants’ rights under Article 8 of the Convention had not been a direct 
interference by the authorities but had emanated from activities of a private 
company which was solely responsible for the operations of the plant in 
view of the privatisation agreement of 6 April 2000.

54.  The Government further submitted that no element of domestic 
illegality was involved in the instant case. They referred to the fact that the 
relevant environmental legislation had been adopted at a later date than the 
launch of the power plant’s activities in 1939 and that the pertinent 
regulatory framework, including the obligation to submit an environmental 
impact assessment study and obtain the relevant environmental permit, had 
not been applicable to the plant’s activities until 1 January 2009 (see 
paragraph 45 above).

55.  Lastly, referring to the absence of a buffer zone and the possible 
negative impact of the air pollution upon the residents of the relevant area, 
the Government noted that the plant in the instant case had been operational 
since 1939 while the building had been constructed at a later date in 1952. 
The Government submitted in this connection that, by having chosen to 
settle in such a building voluntarily, the applicants had assumed any 
possible risks emanating from the plant in question and were thus barred 
from claiming a violation of their rights under the Convention. They further 
argued that the applicants’ earlier unenforced friendly settlement to accept 
the supply of hot water, electricity and heat free of charge for the alleged 
environmental discomfort (see paragraph 16 above) could mean that the 
nuisance complained of had not been of a sufficiently serious nature.
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2.  The applicants
56.  The applicants submitted that they had suffered a serious 

interference with their rights under Article 8 of the Convention on account 
of the severe environmental pollution emanating from the thermal power 
plant in close proximity to their homes and the State’s failure to regulate the 
hazardous industrial activity. They relied on the expert reports 
commissioned by the domestic courts in support of their claims (see 
paragraphs 18-24 and 29-30 above). They further argued that the third 
applicant had not refused to undergo the medical examination 
commissioned by the first-instance court, as it had selected the claimants at 
random.

57.  The applicants maintained that the absence of a buffer zone between 
their building in the city centre, the dangerous industrial activities carried 
out at the plant and the absence of appropriate purification equipment to 
minimise the impact of hazardous emissions had seriously interfered with 
their health and well-being protected under the Convention.

58.  Furthermore, according to the applicants, the lower court had 
inaccurately concentrated on the impact of the air pollution in conditions 
where the plant had ceased most of its activities despite the core of the 
claimants’ submissions referring to the period of the plant’s active 
operations until 2 February 2001.

59.  The applicants further submitted that the Supreme Court had been 
unfair in finding that they had accepted the interference with their rights by 
having chosen to settle in the building that had been built in 1952, after the 
launch of the plant’s industrial activities in 1939. They argued that the 
building had been constructed during Soviet times when any construction of 
that type fell within the exclusive competence of the State and, in any event, 
they had only learnt about the danger emanating from the plant after they 
had moved into the building.

B.  Admissibility

60.  The Court notes at the outset that the applicants’ complaints under 
Article 8 of the Convention relating to the noise and electromagnetic 
pollution allegedly emanating from the plant were not corroborated by any 
of the relevant expert examinations commissioned by the domestic courts 
(see paragraphs 25-28 above) and were accordingly rejected as manifestly 
ill-founded by the latter. In this connection, the Court, for its part, does not 
consider itself to be in a position to draw a conclusion on the issue, and 
reiterates that it cannot substitute its own findings of fact for those of the 
domestic courts, which are better placed to assess the evidence adduced 
before them (see Sisojeva and Others v. Latvia (striking out) [GC], 
no. 60654/00, §§ 89-90, ECHR 2007-I, and Murray v. the United Kingdom, 
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28 October 1994, § 66, Series A no. 300-A). The Court thus finds that these 
complaints are manifestly ill-founded and should be rejected in accordance 
with Article 35 §§ 3 and 4 of the Convention.

61.  As concerns the complaint under Article 8 of the Convention 
concerning the State’s alleged failure to protect the applicants from the air 
pollution emanating from the thermal power plant in the immediate vicinity 
of their homes, the Court notes that this complaint is not manifestly 
ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It 
further notes that it is not inadmissible on any other grounds. It must 
therefore be declared admissible.

C.  Merits

1.   General principles
62.  The Court reiterates at the outset that Article 8 is not violated every 

time an environmental pollution occurs. There is no explicit right in the 
Convention to a clean and quiet environment, but where an individual is 
directly and seriously affected by noise or other pollution, an issue may 
arise under Article 8 (see Hatton and Others v. the United Kingdom [GC], 
no. 36022/97, § 96, ECHR 2003-VIII; Kyrtatos v. Greece, no. 41666/98, 
§ 52, ECHR 2003-VI; and Fadeyeva v. Russia, no. 55723/00, § 68, 
ECHR 2005-IV). Furthermore, the adverse effects of the environmental 
pollution must attain a certain minimum level if they are to fall within the 
scope of Article 8 (see, among other authorities, López Ostra v. Spain, 9 
December 1994, § 51, Series A no. 303-C). The assessment of that 
minimum is relative and depends on all the circumstances of the case, such 
as the intensity and duration of the nuisance, and its physical or 
psychological effects. There would be no arguable claim under Article 8 if 
the detriment complained of was negligible in comparison to the 
environmental hazards inherent to life in every modern city (see Dzemyuk v. 
Ukraine, no. 42488/02, § 78, 4 September 2014). Conversely, severe 
environmental pollution may affect individuals’ well-being and prevent 
them from enjoying their homes in such a way as to affect their private and 
family life adversely, without, however, seriously endangering their health 
(see López Ostra, cited above, § 51, and Tătar v. Romania, no. 67021/01, § 
85, 27 January 2009).

63.  The Court notes that it is often impossible to quantify the effects of 
serious industrial pollution in each individual case and to distinguish them 
from the influence of other relevant factors such as age, profession or 
personal lifestyle. The same concerns possible worsening of the quality of 
life caused by the industrial pollution. “Quality of life” is a subjective 
characteristic which hardly lends itself to a precise definition (see 
Ledyayeva and Others v. Russia, nos. 53157/99, 53247/99, 53695/00 and 
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56850/00, § 90, 26 October 2006, and Dubetska and Others v. Ukraine, 
no. 30499/03, § 79, 10 February 2011). It follows that, taking into 
consideration the evidentiary difficulties involved, the Court will have 
regard primarily, although not exclusively, to the findings of the domestic 
courts and other competent authorities in establishing the factual 
circumstances of the case. As a basis for the analysis it may use, among 
other things, individual decisions taken by the authorities with respect to the 
applicants’ particular situation and the environmental studies commissioned 
by the authorities (see Dubetska and Others, cited above, § 107, with further 
references). However, the Court cannot rely blindly on the decisions of the 
domestic authorities, especially if they are obviously inconsistent or 
contradict each other. In such situations it has to assess the evidence in its 
entirety (see Ledyayeva and Others, cited above, § 90).

64.  The Court further points out that Article 8 does not merely compel 
the State to abstain from arbitrary interference: in addition to this primarily 
negative undertaking, there may be positive obligations inherent in the 
effective respect for private or family life (see Guerra and Others v. Italy, 
19 February 1998, § 58, Reports of Judgments and Decisions 1998-I). 
Whether the question is analysed in terms of a positive duty on the State to 
take reasonable and appropriate measures to secure the applicant’s rights 
under Article 8 § 1 or in terms of an “interference by a public authority” to 
be justified in accordance with Article 8 § 2, the applicable principles are 
broadly similar. In both contexts regard must be had to the fair balance that 
has to be struck between the competing interests of the individual and the 
community as a whole and in both contexts the State enjoys a certain 
margin of appreciation in determining the steps to be taken to ensure 
compliance with the Convention (see Hatton and Others, cited above, § 98, 
and López Ostra, cited above, § 51).

2.  Application of the above principles to the present case

(a)  Applicability of Article 8

65.  The Court bears in mind that, in the instant case, the Convention 
came into force with respect to Georgia on 20 May 1999. It follows that 
only the period after this date can be taken into consideration in assessing 
the nature and extent of the alleged interference with the applicants’ private 
lives. It is further noted that the thermal power plant in question suspended 
most of its activities on 2 February 2001. The Court finds that the period of 
slightly less than a year and nine months during which the applicants were 
exposed to the alleged harmful emissions from the plant was sufficient to 
trigger the application of Article 8 of the Convention.

66.  The Court notes at the outset that the activities of the thermal power 
plant in question, as expressly acknowledged by the relevant municipal 
authority, were classified as “first category” under domestic law (see 
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paragraph 15 above) as they “could by their scale, location and substance 
cause serious negative and irreversible impact upon the environment, 
natural resources and human health” (see paragraphs 43-44 above). The 
Court is also mindful of the fact that the plant in question was located in the 
city centre and in the immediate vicinity of the applicants’ homes, with a 
distance of only 4 metres between the plant and the building.

67.  As regards the alleged impact of the plant’s activities and the 
resultant air pollution upon the life and health of the applicants, the Court 
notes that the expert opinions commissioned by the domestic judicial 
authorities and produced by the competent State entities confirmed in 
unambiguous terms that the absence of a buffer zone between the plant and 
the building coupled with the absence of filters or other purification 
equipment over the plant’s chimneys to minimise the potential negative 
impact of the hazardous substances emitted into the air created a real risk to 
the residents of the building (see paragraphs 19 and 22 above). The Court 
further notes that according to the IEP:

“Considering the fact that the plant does not have a buffer zone and is immediately 
adjacent to a residential building ..., taking into account the direction of the wind, a 
whole bouquet of emissions is reaching into the homes ... negatively affecting the 
population living in the adjacent area.”

It was further concluded that the concentrated toxicity of various substances 
emitted by the plant was twice the norm (see paragraphs 22-23 above).

68.  Furthermore, the plant’s technical compliance document was found 
to be defective, incorrectly indicating the height of the plant’s chimneys, 
thus misleadingly decreasing the possible pollution indicators (see 
paragraph 21 above). The Court notes that, according to the Institute of 
Scientific Research in Sanitation and Hygiene at the Ministry of Labour, 
Health and Social Affairs, diseases potentially caused by prolonged 
exposure to excessive concentrations in the air of substances such as SO2, 
CO, NO2, smoke and black dust include mucocutaneous disorders, 
conjunctivitis, bronchitis, bronchopulmonary and other pulmonary diseases, 
allergies, different types of cardiovascular disease and low oxygen levels in 
the blood, which could lead to other serious disorders (see paragraph 24 
above).

69.  The Court takes further note of the findings of the Forensic Medical 
Examination Centre at the Ministry of Labour, Health and Social Affairs 
with respect to the health conditions of several claimants at domestic level 
(see paragraphs 29-30 above). According to the medical examination report, 
the persons concerned, including the second applicant, suffered from largely 
similar health conditions such as neurasthenia and asthenic syndrome. The 
experts concluded that the medical conditions in question could have been 
caused “by the prolonged and combined effect of being exposed to harmful 
factors” (see paragraph 30 above).
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70.  As regards the third applicant’s alleged refusal to participate in the 
medical examination (see paragraph 33 above), it cannot be denied, in the 
Court’s opinion, that she lived in identical conditions as the claimants 
participating in the examination and was subjected to the same 
environmental nuisances and health risks emanating from the plant’s 
activities and that she pursued the relevant proceedings at domestic level 
until their completion. The Court further reiterates in this connection that, in 
any event, Article 8 has been found to apply to severe environmental 
pollution affecting individuals’ well-being and preventing them from 
enjoying their homes in such a way as to affect their private and family life 
adversely, without, however, seriously endangering their health (see 
López Ostra, cited above, § 51).

71.  Against this background, the Court concludes that even assuming 
that the air pollution did not cause any quantifiable harm to the applicants’ 
health, it may have made them more vulnerable to various illnesses (see 
paragraphs 30 and 68 above). Moreover, there can be no doubt that it 
adversely affected their quality of life at home (see Fadeyeva, cited above, 
§ 88). The Court therefore finds that there has been an interference with the 
applicants’ rights that reached a sufficient level of severity to bring it within 
the scope of Article 8 of the Convention.

72.  Lastly, the Court finds that despite settling in the building built in 
1952 voluntarily, at a time when the thermal power plant had been 
operational since 1939, the applicants may not have been able to make an 
informed choice at the time or possibly were not even in a position to reject 
the housing offered by the State during Soviet times (see Fadeyeva, § 120, 
and Ledyayeva and Others, § 97, both cited above). It therefore cannot be 
claimed that the applicants themselves created the situation complained of 
or were somehow responsible for it. Nor can the unenforced friendly 
settlement in an earlier set of proceedings (see paragraph 16 above) be 
interpreted to the detriment of the applicants.

(b)  Compliance with Article 8

73.  The Court reiterates that Article 8 may apply in environmental cases 
whether the pollution is directly caused by the State or where the State 
responsibility arises from a failure to regulate private industry properly (see 
Hatton and Others, cited above, § 98). The thermal power plant in the 
instant case was initially owned and operated by the State until it transferred 
ownership to a private company by means of a privatisation agreement 
signed on 6 April 2000. However, the Court reiterates in this connection 
that whether the present case is analysed in terms of a positive duty on the 
State to take reasonable and appropriate measures to secure the applicants’ 
rights under Article 8 § 1 or in terms of an interference by a public authority 
to be justified in accordance with Article 8 § 2, the applicable principles are 
broadly similar (see paragraph 64 above). In both contexts regard must be 
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had to the fair balance that has to be struck between the competing interests 
of the individual and the community as a whole and in both contexts the 
State enjoys a certain margin of appreciation in determining the steps to be 
taken to ensure compliance with the Convention.

74.  The Court notes that on the one hand the pertinent regulatory 
framework, including the obligation to submit an environmental impact 
assessment study and obtain the relevant environmental permit, was not 
applicable to the plant’s activities until 1 January 2009 (see paragraph 45 
above). On the other hand, the activities of the thermal power plant in 
question were potentially dangerous, as confirmed by the domestic 
legislation in force at the material time that designated such activities as 
those which “could by their scale, location and substance cause serious 
negative and irreversible impact upon the environment, natural resources 
and human health” (see paragraphs 43-44 above). Their dangerous nature 
was further expressly confirmed by the Tbilisi City Hall (see paragraph 15 
above). The Court observes that such dangerous industrial activities were 
effectively left in a legal vacuum at the material time.

75.  Against this background, the Court considers that the crux of the 
matter is the virtual absence of a regulatory framework applicable to the 
plant’s dangerous activities before and after its privatisation and the failure 
to address the resultant air pollution that negatively affected the applicants’ 
rights under Article 8 of the Convention.  In the context of dangerous 
activities in particular, States have an obligation to set in place regulations 
geared to the specific features of the activity in question, particularly with 
regard to the level of risk potentially involved. They must govern the 
licensing, setting-up, operation, security and supervision of the activity and 
must make it compulsory for all those concerned to take practical measures 
to ensure the effective protection of the citizens whose lives might be 
endangered by the inherent risks (see Di Sarno and Others v. Italy, 
no. 30765/08, § 106, 10 January 2012, and Tătar, cited above, § 88). The 
Court notes in this connection that the virtual absence of any legislative and 
administrative framework applicable to the potentially dangerous activities 
of the plant in the present case enabled it to operate in the immediate 
vicinity of the applicants’ homes without the necessary safeguards to avoid 
or at least minimise the air pollution and its negative impact upon the 
applicants’ health and well-being, as confirmed by the expert examinations 
commissioned by the domestic courts (see paragraphs 18-24 and 29-30 
above).

76.  The Court reiterates that it is not its task to determine what exactly 
should have been done in the present situation to reduce the impact of the 
plant’s activities upon the applicants in a more efficient way. However, it is 
within the Court’s jurisdiction to assess whether the Government 
approached the problem with due diligence and gave consideration to all the 
competing interests. In this respect the Court reiterates that the onus is on 
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the State to justify, using detailed and rigorous data, a situation in which 
certain individuals bear a heavy burden on behalf of the rest of the 
community (see Fadeyeva, cited above, § 128). Looking at the present case 
from this perspective, the Court notes that the Government did not present 
to the Court any relevant environmental studies or documents informative 
of their policy towards the plant and the air pollution emanating therefrom 
that had been affecting the applicants during the period concerned.

77.  The Court further notes that the situation complained of in the 
instant case was not a result of sudden turn of events, but constituted a 
longstanding problem of which the relevant authorities were certainly aware 
(see paragraph 13 above). Yet, despite ordering the plant to install the 
relevant filtering and purification equipment to minimise the impact of toxic 
substances emitted into the air upon the residents of the building, no 
effective steps were taken by the competent authorities to follow up on that 
instruction (see paragraph 14 above). Furthermore, the applicants’ alleged 
failure to explicitly request the domestic courts to order the implementation 
of various protection measures in respect of the plant’s activities and the 
emissions emanating therefrom (see paragraph 38 above) did not, in the 
Court’s opinion, absolve the domestic judicial authorities from the 
obligation to consider the complaint in view of the State’s positive 
obligations under Article 8 of the Convention and to remedy the situation 
accordingly. In other words, whereas the regulatory framework proved 
defective in that virtually no environmental regulation was applicable to the 
plant’s activities as it had commenced its operations before the adoption of 
the relevant rules, the situation was further exacerbated by the passive 
attitude adopted by the Government in the face of the resultant air pollution 
emanating from the plant, despite acknowledging the ecological discomfort 
suffered by the population affected on several occasions (see paragraphs 
13-15 above).

78.  Having regard to the foregoing and notwithstanding the margin of 
appreciation available to the national authorities in cases involving 
environmental issues, the Court considers that the respondent State did not 
succeed in striking a fair balance between the interests of the community in 
having an operational thermal power plant and the applicants’ effective 
enjoyment of their right to respect for their home and private life.

There has accordingly been a violation of Article 8 of the Convention.

III.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION

79.  The applicants complained under Article 8 of the Convention that 
they had been denied access to environmental information. The Court 
observes that this complaint was not included in the initial application but 
was raised in the applicants’ observations of 26 November 2007 and refers 
to correspondence with the relevant authorities from 26 September 2007 
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onwards, more than two years after they had lodged their application. 
Consequently, the Court considers that this complaint was not specified or 
elaborated early enough to allow for an exchange of observations between 
the parties on the subject. It finds that, in the circumstances of the case, it is 
not appropriate to examine the matter separately at this stage in the 
proceedings (see Nuray Şen v. Turkey (no. 2), no. 25354/94, § 200, 
30 March 2004).

80.  The applicants further submitted that the factual circumstances of the 
case demonstrated a breach of their rights protected by Articles 2, 3, 5, 6 
and 17 of the Convention and Article 1 of Protocol No. 1 to the Convention.

81.  However, having regard to the facts of the case, the submissions of 
the parties and its findings under Article 8 of the Convention, the Court 
considers that it has examined the main legal questions raised in the present 
application and there is no need to give a separate ruling on the remaining 
complaints (see, among other authorities, Centre for Legal Resources on 
behalf of Valentin Câmpeanu v. Romania [GC], no. 47848/08, § 156, 
ECHR 2014, and Varnava and Others v. Turkey [GC], nos. 16064/90 and 8 
others, § 211, ECHR 2009).

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

82.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.”

A.  Damage

83.  The second and third applicants claimed 10,000 euros (EUR) each in 
respect of non-pecuniary damage.

84.  The Government stated that the claim was manifestly ill-founded 
and excessive.

85.  The Court accepts that the applicants suffered distress and frustration 
on account of the violation of their rights under Article 8 of the Convention. 
The resulting non-pecuniary damage would not be adequately compensated 
for by the mere finding of the breach. Taking into account the circumstances 
of the case and making an assessment on an equitable basis in accordance 
with Article 41, the Court awards the applicants EUR 4,500 each in respect 
of non-pecuniary damage.
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B.  Costs and expenses

86.  The applicants also claimed EUR 2,000 and 1,550 pounds sterling 
(GBP – approximately EUR 1,787) for their representation before the Court 
by Ms S. Japaridze (see paragraph 5 above) and Mr P. Leach. The two 
amounts were broken down into the number of hours spent and the lawyers’ 
hourly rates – forty hours at a rate of EUR 50 for Ms Japaridze and fifteen 
hours and thirty minutes at a rate of GBP 100 for Mr Leach. The itemisation 
also included the dates and the exact types of legal services rendered. No 
copies of the relevant legal service contracts, invoices, vouchers or any 
other supporting financial documents were submitted.

87.  The applicants also claimed EUR 384 and GBP 700 for two expert 
reports commissioned of their own initiative relating to the domestic 
legislation and the possible impact of the pollution emanating from the plant 
respectively. They submitted a contract concluded with the expert in respect 
of the first amount and an invoice for the second, signed by an EHRAC 
representative.

88.  The applicants further claimed EUR 587 and GBP 175 for postal, 
telephone, translation and other types of administrative expenses. In support 
of those claims, the applicants only submitted a copy of a postal receipt 
showing that 147 Georgian laris (GEL - EUR 61)3 had been paid for posting 
the applicants’ observations on the application together with their claims for 
just satisfaction from Tbilisi to Strasbourg on 26 November 2007. They 
submitted receipts for photocopying in the amount of GEL 116 (EUR 48), 
without any information capable of linking the photocopying to the present 
application.

89.  The Government submitted that the costs claimed for legal 
representation were exaggerated. However, they acknowledged that the 
applicants had necessarily incurred some legal costs and invited the Court to 
award, in accordance with its established case-law, a reasonable amount. As 
regards the claims concerning the fees for the two reports, the Government 
submitted that they were irrelevant to the proceedings before the Court and 
had thus been unnecessarily incurred. They further maintained that the 
claims concerning various administrative expenses were unsupported by 
evidence.

90.  The Court reiterates that an applicant is entitled to the 
reimbursement of costs and expenses only in so far as it has been shown 
that these have been actually and necessarily incurred and are reasonable as 
to quantum (see Jalloh v. Germany [GC], no. 54810/00, § 133, ECHR 
2006-IX). The Court further reiterates that in the absence of any additional 
financial documents confirming that the relevant financial transaction has 
actually, truly occurred, mere billing requests from lawyers cannot normally 

3.  Exchange rate of 26 November 2007. 
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be taken as a proof that the legal costs and expenses claimed have “actually 
and necessarily” been incurred by the applicants themselves (see 
Tchankotadze v. Georgia, no. 15256/05, § 134, 21 June 2016). In the 
present case, however, the Court takes note of the detailed and credible 
itemisation of the hours spent by the respective lawyers from GYLA and 
EHRAC, and further observes that in a number of Georgian cases it has 
found that the teamwork of the lawyers from these two NGOs in 
proceedings before the Court could not be left uncompensated and that 
similar evidence of the lawyers’ work was acceptable proof of the expenses 
incurred by the applicants’ representatives (see Klaus and Iouri Kiladzé 
v. Georgia, no. 7975/06, §§ 91-94, 2 February 2010, and Tsintsabadze 
v. Georgia, no. 35403/06, § 105, 15 February 2011). The Court therefore 
considers it appropriate to award the applicants EUR 2,000 and GBP 1,550 
(EUR 1,787) on account of their representation by their lawyers.

91.  As regards the remaining expenses, according to the Court’s 
case-law, an applicant is entitled to the reimbursement of costs and expenses 
only in so far as it has been shown that these have been actually and 
necessarily incurred and are reasonable as to quantum. In the present case, 
regard being had to the documents in its possession and the above criteria, 
the Court considers it reasonable to award the applicants EUR 61 for 
posting their observations on the application together with their claims for 
just satisfaction.

C.  Default interest

92.  The Court considers it appropriate that the default interest rate 
should be based on the marginal lending rate of the European Central Bank, 
to which should be added three percentage points.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,

1.  Decides to strike the application out of its list of cases, in so far as the 
first applicant’s complaints are concerned;

2.  Declares the complaint concerning the State’s failure to protect the 
second and third applicants from the air pollution emanating from the 
thermal power plant in the immediate vicinity of their homes, under 
Article 8 of the Convention, admissible and the remainder of the 
complaint under that provision inadmissible;

3.  Holds that there has been a violation of Article 8 of the Convention;
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4.  Holds that it is not necessary to examine the admissibility and merits of 
the other complaints of the second and third applicants;

5.  Holds
(a)  that the respondent State is to pay the second and third applicants, 
within three months from the date on which the judgment becomes final 
in accordance with Article 44 § 2 of the Convention, the following 
amounts, to be converted into the currency of the respondent State at the 
rate applicable at the date of settlement:

(i)  EUR 4,500 (four thousand five hundred euros) each, plus any 
tax that may be chargeable, in respect of non-pecuniary damage;
(ii)  EUR 3,848 (three thousand eight hundred and forty-eight 
euros) to the second and third applicants jointly plus any tax that 
may be chargeable to them, in respect of costs and expenses;

(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points;

6.  Dismisses the remainder of the second and third applicants’ claim for 
just satisfaction.

Done in English, and notified in writing on 13 July 2017, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court.

Milan Blaško Angelika Nußberger
Deputy Registrar President

784



CVRIA

LUXEMBOURG

OEm Cbfl HA EBPOITEfiCKHH CBI03 
TRIBUNAL GENERAL DE LA UNION EUROPEA 
TRIBUNAL EVROPSKE UNIE 
DEN EUROP/EISKE UNIONS RET 
GERICHT DER EUROPAISCHEN UNION 
EUROOPA LHDU 0LDKOHUS 
TENIKO AIKAXTHPIO THE EYPflTLAIKHE ENfiEHE 
GENERAL COURT OF THE EUROPEAN UNION 
TRIBUNAL DE LTJNION EUROPEENNE 
CUIRT GHINEARALTAAN AONTAIS EORPAIGH 
OPtl SUD EUROPSKE UNIJE 
TRIBUNALE DELLUNIONE EUROPEA

EIROPAS SAVIENIBAS VISPAREJA TIESA 
EUROPOS SAJUNGOS BENDRASIS TEISMAS 
AZ EUROPAIUNIO TORVENYSZEKE 
IL-QORTI GENERALI TAL-UNJONIEWROPEA 
GERECHT VAN DE EUROPESE UNIE 
SAD UNII EUROPEJSKIEJ 
TRIBUNAL GERAL DA UNIAO EUROPEIA 
TRIBUNALUL UNIUNH EUROPENE 
VSEOBECNY SUD EUR6PSKEJ UNIE 
SPLOSNO SODISCE EVROPSKE UNUE 
EUROOPAN UNIONIN YLEINEN TUOMIOISTUIN 
EUROPEISKA UNIONENS TRIBUNAL

ORDER OF THE GENERAL COURT (Second Chamber)

8May2019'

(Action for annulment and damages — Environment — Greenhouse gas 
emissions — 2030 climate and energy package — Directive (EU) 2018/410 — 
Regulation (EU) 2018/842 — Regulation (EU) 2018/841 — Lack of individual

concern — Inadmissibility)

In Case T-330/18,

Armando Carvalho, residing in Santa Comba Dao (Portugal), and the other 
applicants whose names are set out in the annex,1 represented by G. Winter, 
Professor, R. Verheyen, lawyer, and H. Leith, Barrister,

applicants,

v

European Parliament, represented by L. Darie and A. Tamas, acting as Agents, 

and

Council of the European Union, represented by M. Moore and M. Simm, acting 
as Agents,

defendants,

APPLICATION under Article 263 TFEU seeking, first, annulment in part of 
Directive (EU) 2018/410 of the European Parliament and of the Council of 
14 March 2018 amending Directive 2003/87/EC to enhance cost-effective 
emission reductions and low-carbon investments, and Decision (EU) 2015/1814 
(OJ 2018 L 76, p. 3), in particular Article 1 thereof, Regulation (EU) 2018/842 of 
the European Parliament and of the Council of 30 May 2018 on binding annual

* Language of the case: English.

The list of the other applicants is to be appended only to the version sent to the parties.

EN
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greenhouse gas emission reductions by Member States from 2021 to 2030 
contributing to climate action to meet commitments under the Paris Agreement 
and amending Regulation (EU) No 525/2013 (OJ 2018 L 156, p. 26), in particular 
Article 4(2) thereof and Annex I thereto, and Regulation (EU) 2018/841 of the 
European Parliament and of the Council of 30 May 2018 on the inclusion of 
greenhouse gas emissions and removals from land use, land use change and 
forestry in the 2030 climate and energy framework, and amending Regulation 
(EU) No 525/2013 and Decision No 529/2013/EU (OJ 2018 L 156, p. 1), in 
particular Article 4 thereof, and, second, compensation under Articles 268 and 340 
TFEU in the form of an injunction for the damage that the applicants claim to 
have suffered,

THE GENERAL COURT (Second Chamber),

composed of M. Prek, President, F. Schalin (Rapporteur) and M.J. Costeira, 
Judges,

Registrar: E. Coulon, 

makes the following

Order

Background to the dispute

1 The applicants, Mr Armando Carvalho and the other persons whose names are set 
out in the annex, all of whom operate in the agricultural or tourism sectors, are 36 
individuals in families from various countries in the European Union (Germany, 
France, Italy, Portugal and Romania) and the rest of the world (Kenya, Fiji), and 
an association governed by Swedish law, which represents young indigenous 
Sami.

2 The European Union ratified the Kyoto Protocol to the United Nations Framework 
Convention on Climate Change (UNFCCC) by Council Decision 2002/358/EC of 
25 April 2002 concerning the approval, on behalf of the European Community, of 
the Kyoto Protocol to the United Nations Framework Convention on Climate 
Change and the joint fulfilment of commitments thereunder (OJ 2002 L 130, p. 1). 
As a result, the European Union adopted various measures concerning a scheme 
for greenhouse gas emission allowance trading, measures relating to effort sharing 
between the Member States, carbon capture and storage, the quality of petrol and 
diesel fuels, and reducing C02 emissions for motor vehicles, and measures 
relating to accounting rules on greenhouse gas emissions and removals from 
activities relating to land use, land use change and forestry.

3 In view of the expiry of the second commitment period of the Kyoto Protocol in 
2020, the Paris Agreement was adopted by the Conference of the Parties to the

2
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UNFCCC in December 2015, aiming to limit the global temperature increase to 
between 1.5 °C and 2 °C above pre-industrial levels. In 2016 the European Union 
ratified that agreement (Council Decision (EU) 2016/1841 of 5 October 2016 on 
the conclusion, on behalf of the European Union, of the Paris Agreement adopted 
under the United Nations Framework Convention on Climate Change (OJ 2016 
L 282, p. 1)).

4 The Paris Agreement focuses on the concept of ‘nationally determined 
contributions’ (NDCs). Article 4(2) thereof provides as follows:

‘Each Party shall prepare, communicate and maintain successive nationally 
determined contributions that it intends to achieve. Parties shall pursue domestic 
mitigation measures, with the aim of achieving the objectives of such 
contributions.’

5 The European Union and its Member States have committed jointly to complying, 
by means of their NDCs, with a binding target of reducing greenhouse gas 
emissions within the European Union by at least 40% by 2030 in relation to 1990 
levels.

6 The following acts (collectively, ‘the contested acts’ or ‘the legislative package’) 
are the acts whereby the European Union seeks to comply with those NDCs:

- Directive (EU) 2018/410 of the European Parliament and of the Council of 
14 March 2018 amending Directive 2003/87/EC to enhance cost-effective 
emission reductions and low-carbon investments, and Decision (EU) 
2015/1814 (OJ 2018 L 76, p. 3);

- Regulation (EU) 2018/841 of the European Parliament and of the Council of 
30 May 2018 on the inclusion of greenhouse gas emissions and removals 
from land use, land use change and forestry in the 2030 climate and energy 
framework, and amending Regulation (EU) No 525/2013 and Decision 
No 529/2013/EU (OJ 2018 L 156, p. 1);

- Regulation (EU) 2018/842 of the European Parliament and of the Council of 
30 May 2018 on binding annual greenhouse gas emission reductions by 
Member States from 2021 to 2030 contributing to climate action to meet 
commitments under the Paris Agreement and amending Regulation (EU) 
No 525/2013 (OJ 2018 L 156, p. 26).

7 Directive 2003/87/EC of the European Parliament and of the Council of 
13 October 2003 establishing a scheme for greenhouse gas emission allowance 
trading within the Community and amending Council Directive 96/61/EC (OJ 
2003 L 275, p. 32) established a scheme for greenhouse gas emission allowance 
trading within the European Union, based on the principle of capping and trading 
emission allowances.

3
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8 Directive 2003/87 as amended by Directive 2018/410 enhances the scheme for 
greenhouse gas emission allowance trading within the European Union for the 
period from 2021 to 2030 by increasing the rate of annual allowance reductions 
from 1.74% to 2.2% from 2021 onwards. Article 9 of Directive 2003/87, entitled 
‘Union-wide quantity of allowances’, provides as follows in paragraph 1 thereof:

‘The Union-wide quantity of allowances issued each year starting in 2013 shall 
decrease in a linear manner beginning from the mid-point of the period from 2008 
to 2012. The quantity shall decrease by a linear factor of 1.74% compared to the 
average annual total quantity of allowances issued by Member States in 
accordance with the Commission Decisions on their national allocation plans for 
the period from 2008 to 2012 ...

Starting in 2021, the linear factor shall be 2.2%.’

9 Regulation 2018/841 sets binding commitments for all Member States so as to 
ensure that accounted emissions from land use are offset in their entirety by an 
equivalent removal of C02 from the atmosphere by means of activities carried out 
in the land use, land use change and forestry sector.

10 Article 4 of Regulation 2018/841 states that ‘for the periods from 2021 to 2025 
and from 2026 to 2030, taking into account the flexibilities provided for in 
Articles 12 and 13, each Member State shall ensure that emissions do not exceed 
removals, calculated as the sum of total emissions and total removals on its 
territory in all of the land accounting categories referred to in Article 2 combined, 
as accounted in accordance with this Regulation’.

11 According to Article 1 thereof, Regulation 2018/842 ‘lays down obligations on 
Member States with respect to their minimum contributions for the period from 
2021 to 2030 to fulfilling the Union’s target of reducing its greenhouse gas 
emissions by 30% below 2005 levels in 2030 in the sectors covered by Article 2 
of this Regulation and contributes to achieving the objectives of the Paris 
Agreement’. That regulation applies to emissions from economic sectors not 
falling within the scope of Directive 2003/87 or Regulation 2018/841.

12 Article 4 of Regulation 2018/842, entitled ‘Annual emission levels for the period 
from 2021 to 2030’, provides as follows:

‘ 1. Each Member State shall, in 2030, limit its greenhouse gas emissions at least 
by the percentage set for that Member State in Annex I in relation to its 
greenhouse gas emissions in 2005, determined pursuant to paragraph 3 of this 
Article.

2. Subject to the flexibilities provided for in Articles 5, 6 and 7 of this 
Regulation, to the adjustment pursuant to Article 10(2) of this Regulation and 
taking into account any deduction resulting from the application of Article 7 of 
Decision No 406/2009/EC, each Member State shall ensure that its greenhouse 
gas emissions in each year between 2021 and 2029 do not exceed the limit defined

4
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by a linear trajectory, starting on the average of its greenhouse gas emissions 
during 2016, 2017 and 2018 determined pursuant to paragraphs of this Article 
and ending in 2030 on the limit set for that Member State in Annex I to this 
Regulation. The linear trajectory of a Member State shall start either at five- 
twelfths of the distance from 2019 to 2020 or in 2020, whichever results in a 
lower allocation for that Member State.

3. The Commission shall adopt implementing acts setting out the annual 
emission allocations for the years from 2021 to 2030 in terms of tonnes of C02 
equivalent as specified in paragraphs 1 and 2 of this Article. For the purposes of 
those implementing acts, the Commission shall cany out a comprehensive review 
of the most recent national inventory data for the years 2005 and 2016 to 2018 
submitted by Member States pursuant to Article 7 of Regulation (EU) 
No 525/2013.

Those implementing acts shall indicate the value for the 2005 greenhouse gas 
emissions of each Member State used to determine the annual emission 
allocations specified in paragraphs 1 and 2.

4. Those implementing acts shall also specify, based on the percentages 
notified by Member States under Article 6(3), the total quantities that may be 
taken into account for a Member State’s compliance under Article 9 between 2021 
and 2030. If the sum of all Member States’ total quantities were to exceed the 
collective total of 100 million, the total quantities for each Member State shall be 
reduced on a pro rata basis so that the collective total is not exceeded ...’

Procedure and forms of order sought

13 On 23 May 2018 the applicants brought the present action.

14 By separate document lodged at the Court Registry on 16 October 2018, the 
Council of the European Union raised a plea of inadmissibility in relation to the 
action.

15 By separate document lodged at the Court Registry on 20 October 2018, the 
European Parliament also raised a plea of inadmissibility.

16 As a result, the processing of the applications for leave to intervene lodged by 
Climate Action Network Europe on 20 September 2018, WeMove Europe SCE 
mbH on 20 September 2018 and Arbeitsgemeinschaft Bauerliche Landwirtschaft 
on 24 September 2018 in support of the form of order sought by the applicants, 
and by the European Commission on 4 October 2018 in support of the form of 
order sought by the Parliament and the Council, was suspended in accordance 
with Article 144(3) of the Rules of Procedure of the General Court.

17 On 10 December 2018 the applicants submitted their observations regarding the 
plea of inadmissibility raised by the Parliament and the Council.

5
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18 In the application, the applicants claim that the Court should:

- declare that the legislative package regarding greenhouse gas emissions is 
unlawful in so far as it permits the emission between 2021 and 2030 of a 
quantity of greenhouse gases corresponding to 80% of 1990 levels in 2021, 
decreasing to 60% of 1990 levels in 2030;

- annul the legislative package regarding greenhouse gas emissions in so far 
as it sets targets to reduce greenhouse gas emissions by 2030 by 40% 
compared to 1990 levels, in particular Article 1 of Directive 2018/410, 
Article 4(2) of Regulation 2018/842 and Annex I thereto, and Article 4 of 
Regulation 2018/841;

- order the Council and the Parliament to adopt measures under the legislative 
package regarding greenhouse gas emissions requiring a reduction in 
greenhouse gas emissions by 2030 by at least 50% to 60% compared to their 
1990 levels, or by such higher level of reduction as the Court shall deem 
appropriate;

- in the alternative, in the event that the decision to annul the contested acts is 
adopted too late to allow the relevant provisions to be amended before 2021, 
order that the contested provisions of the legislative package regarding 
greenhouse gas emissions are to remain in force until a date to be 
determined by the Court, by which time at the latest they should have been 
amended by higher-ranking rules of law;

- order the Council and the Parliament to pay the costs.

19 In the observations regarding the plea of inadmissibility, the applicants claim that
the Court should:

- reserve its decision on the inadmissibility of the action pursuant to 
Article 130(7) of the Rules of Procedure;

- in the alternative, open the oral part of the procedure in relation to the 
Council and the Parliament’s plea of inadmissibility;

- in any event, regardless of whether the Court opens the oral part of the 
procedure, reject the plea of inadmissibility.

20 The Parliament and the Council contend that the Court should:

- dismiss the action as inadmissible;

- order the applicants to pay the costs.

6
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Law

21 Under Article 130(1) and (7) of the Rules of Procedure, if the defendant so 
requests, the Court may give a ruling on inadmissibility or lack of competence 
without going to the substance of the case. In the present case, as the Parliament 
and the Council have requested a ruling on inadmissibility, the Court, considering 
that it has sufficient information from the documents in the case file, hereby 
decides to give a ruling regarding that request without taking further steps in the 
proceedings.

Admissibility of the action

22 The applicants seek, first, in the context of the action for annulment under 
Article 263 TFEU, the annulment in part of Directive 2018/410, in particular 
Article 1 thereof, Regulation 2018/842, in particular Article 4(2) thereof and 
Annex I thereto, and Regulation 2018/841, in particular Article 4 thereof, and, 
second, in the context of non-contractual liability under Articles 268 and 340 
TFEU, an injunction obliging the co-legislators to adopt measures ‘requiring a 
reduction in greenhouse gas emissions by 2030 by at least 50% to 60% compared 
to their 1990 levels, or by such higher level of reduction as the Court shall deem 
appropriate’.

23 To summarise, regarding the action for annulment, the applicants submit that the 
Union’s level of ambition is not sufficiently high with regard to reducing 
greenhouse gas emissions and infringes binding higher-ranking rules of law. They 
argue that the technical and economic capacity of the European Union extends to 
reducing those emissions by 50% to 60%, which is why the legislative package 
must be annulled in so far as it will allow for emissions in 2030 at a level that is 
higher than 40% to 50% of 1990 levels.

24 Regarding the action for damages, the applicants argue that the non-contractual 
liability of the European Union has been triggered inasmuch as, by failing to 
comply with higher-ranking rules of law, the European Union has caused them 
damage for which they request compensation in kind in the form of an injunction. 
That damage is both current and future and consists in their living conditions 
being adversely affected, in particular in so far as climate change, to which 
greenhouse gas emissions directly contribute, curtails their activities and their 
livelihoods and results in physical damage. As is apparent from the reports of the 
World Bank and UNICEF (the United Nations Children’s Fund), heatwaves are 
already causing damage to human health, in particular to children, and to persons 
whose professions are dependent on moderate temperatures, such as in the 
agriculture and tourism sectors.

7
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Admissibility of the claim for annulment

Arguments of the parties

25 The Council contends that, notwithstanding the immense volume of 
documentation appended to the application, the applicants have not shown that 
any of the contested acts has affected their legal situation. Indeed, the applicants 
seek only to show that their factual situation has been, or is likely to be affected. 
The Council also contends that all the contested acts in fact require or enable both 
the Member States and the Commission to take action to comply with the basic 
obligations laid down therein or to go beyond such obligations, so that there is at 
least some discretion that, in any event, precludes the applicants from being 
directly concerned. The Council also points to the fact that all the acts concerned 
were adopted under Article 192 TFEU and that Article 193 TFEU states that the 
Member States may take more stringent protective measures than those set out in 
acts adopted under Article 192 TFEU.

26 Next, the Council contends that the part of the application relating to individual 
concern is confused because the applicants disregard the conditions of eligibility 
for bringing proceedings. In the Council’s view, accepting the applicants’ 
argument whereby each of them claims that their fundamental rights have been 
infringed would render the condition of individual concern entirely meaningless.

27 The Parliament is also of the view that the contested acts do not directly affect the 
applicants’ legal situation. In that regard, the Parliament remarks that the 
contested provisions setting the target levels of greenhouse gas emissions are not, 
in themselves, capable of affecting the fundamental rights invoked by the 
applicants. According to the Parliament, in order for those rights to be capable of 
being affected, the greenhouse gas emissions must first take place, via 
authorisations to emit or via the allocation of emission allowances to economic 
operators. However, the legislative package does not ‘authorise’ any person to 
emit greenhouse gases. Indeed, it lays down the minimum requirements with 
which Member States must comply in order to reduce emissions and, accordingly, 
combat climate change. The Parliament adds that the legislative package also 
confers some discretion on the national authorities tasked with its implementation.

28 Regarding individual concern, the Parliament contends that the contested 
provisions are of a general nature and that they can be applied to any natural or 
legal person and apply to an indeterminate number of natural and legal persons. It 
maintains that the applicants have not produced the slightest evidence to show that 
the legislative package would alter the rights that they had acquired prior to the 
adoption of that package in accordance with the cases giving rise to the judgments 
of 18 May 1994, Codorniu v Council (C-309/89, EU:C:1994:197), and of 
13 March 2008, Commission v Infront WM (C-125/06P, EU:C:2008:159). In 
addition, the applicants’ argument that ‘each applicant is affected by climate 
change ... idiosyncratically and is therefore distinguished from all other persons’ 
is fallacious from a logical perspective. It implies that, besides the applicants, each

8
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and every person around the world is individually concerned by the legislative 
package. However, suggesting that all persons are individually concerned by the 
contested acts is a blatant contradiction of the case-law criterion resulting from the 
judgment of 15 July 1963, Plaumann v Commission (25/62, EU:C:1963:17), 
which requires the existence of genuine distinguishing features. Moreover, as 
regards fundamental rights and effective judicial protection, the Parliament recalls 
that, according to the case-law, a claim that an act of general application infringes 
those rules or those rights is not in itself sufficient to establish that the action 
brought by an individual is admissible, without running the risk of rendering the 
requirements of the fourth paragraph of Article 263 TFEU meaningless, as long as 
that alleged infringement does not distinguish the applicant individually just as in 
the case of the addressee. In that context, the Parliament also recalls that the 
Treaty on the Functioning of the European Union has established, by Articles 263 
and 277 thereof, on the one hand, and Article 267 thereof, on the other, a complete 
system of legal remedies and procedures designed to ensure judicial review of the 
legality of acts of the Union.

29 Lastly, the Parliament contends that the action is inadmissible because the 
applicants are seeking the annulment of provisions that cannot be severed from the 
remainder of the legislative package.

30 The applicants maintain that they are directly concerned by the greenhouse gas 
emission reduction targets laid down by the legislative package. The legislative 
package directly affects their legal situation, given that, by requiring an 
insufficient reduction in greenhouse gas emissions and thereby allocating and 
authorising an excessive volume of emissions, it infringes their fundamental rights 
as enshrined in the Charter of Fundamental Rights of the European Union, namely 
the right to life (Article 2), the right to the integrity of the person (Article 3), the 
rights of the child (Article 24), the right to engage in work and to pursue a freely 
chosen or accepted occupation (Article 15), the freedom to conduct a business 
(Article 16), the right to property (Article 17) and the right to equal treatment 
(Articles 20 and 21).

31 The applicants argue that they are also individually concerned. In that regard, they 
emphasise that they are each claiming an infringement of their individual 
fundamental rights as listed in paragraph 30 above. The effects of climate change, 
to which the legislative package contributes, and, accordingly, the infringement of 
those rights will be unique to and different for each individual. According to the 
applicants, a farmer affected by drought is in a different situation to a farmer 
whose land is flooded and made saltier by seawater. Even within a group of 
farmers affected by drought, each farmer will experience the effects differently.

32 In the alternative, the applicants request that the concept of individual concern set 
out in the judgment of 15 July 1963, Plaumann v Commission (25/62, 
EU:C:1963:17), be interpreted more flexibly. In their view, the case-law criterion 
arising from that judgment is unsuitable and it is inappropriate to apply it in the 
present case, given that it reflects an outdated line of case-law manifesting itself in

9
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paradoxical outcomes. The more widespread the harmful effects of an act, the 
more restricted the access to the courts. In other words, the more serious the 
damage and the higher the number of affected persons, the less judicial protection 
is available. It follows that there is an obvious shortfall in terms of judicial 
protection. The applicants thus recall and maintain the following:

- their argument is based on the case-law that recognises that infringement of 
fundamental rights is a ground for individual concern;

- if the Courts of the European Union are indeed to be the sole arbiters of the 
reconciliation of EU measures with fundamental rights, an individual whose 
fundamental rights are at stake must necessarily have a right of access to 
those courts;

- a broadening in the present case of the narrow interpretation that 
characterises the criterion set out in the judgment of 15 July 1963, Plaumann 
v Commission (25/62, EU:C:1963:17), would lead to a situation that would 
be more in line with the locus standi requirements set out in Article 9(3) of 
the Convention on Access to Information, Public Participation in Decision
making and Access to Justice in Environmental Matters, signed in Aarhus on 
25 June 1998;

- a narrow interpretation of the concept of ‘direct and individual concern’ 
would, if applied in the present case, infringe the guarantee of judicial 
protection offered by Article 47 of the Charter of Fundamental Rights, 
pursuant to which ‘everyone whose rights and freedoms guaranteed by the 
law of the Union are violated has the right to an effective remedy’;

- the Parliament’s argument that they have the possibility to obtain an 
‘effective remedy’ before a national court is not convincing, given that an 
action before the national courts is hypothetical and infeasible in the 
circumstances of the present case; in order to obtain a result sufficient to 
reduce total EU emissions to a level consistent with the law, each applicant 
would be obliged to bring proceedings before the courts of all the Member 
States; in addition, the diversity of judicial procedures and legal remedies 
means it is almost certain that an effective remedy would be impossible in 
this case; moreover, an action before a national court hearing a challenge to 
the measures to reduce greenhouse gas emissions adopted by a Member 
State cannot give rise to a suitable reference for a preliminary ruling 
contesting the legislative package.

Findings of the Court

33 As indicated in paragraphs 25 to 29 above, the Parliament and the Council are 
pleading the inadmissibility of the action for annulment on the ground that, in 
essence, the applicants do not have standing to bring proceedings under the fourth
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paragraph of Article 263 TFEU. In their view, the applicants are neither directly 
nor individually concerned by the legislative package.

34 Under the fourth paragraph of Article 263 TFEU, any natural or legal person may 
institute proceedings against an act addressed to that person or that is of direct and 
individual concern to them, and against a regulatory act that is of direct concern to 
them and does not entail implementing measures.

35 In the present case, it must be pointed out that the legislative package does not 
identify the applicants as addressees thereof. In those circumstances, the first 
scenario in which a natural or legal person has standing to bring proceedings 
under the fourth paragraph of Article 263 TFEU must be excluded.

36 It is therefore necessary to examine whether the second or even the third scenario 
in which, under the fourth paragraph of Article 263 TFEU, a natural or legal 
person is to be recognised as having standing to bring an action against an act that 
is not addressed to them may correspond to the present case. According to the 
second scenario, an action may be brought if the act is of direct and individual 
concern to the natural or legal person bringing the action. According to the third 
scenario, such a person may bring proceedings against a regulatory act not 
entailing implementing measures if that act is of direct concern to them 
(judgments of 19 December 2013, Telefonica v Commission, C-274/12P, 
EU:C:2013:852, paragraph 19; of 27 February 2014, Stichting Woonpunt and 
Others v Commission, C-132/12P, EU:C:2014:100, paragraph 44; and of 
27 February 2014, Stichting Woonlinie and Others v Commission, C-133/12P, 
EU:C:2014:105, paragraph 31).

37 In the first place, regarding the third scenario referred to in paragraph 36 above, 
according to which natural or legal persons, such as the applicants, may, under the 
fourth paragraph of Article 263 TFEU, bring an action against a regulatory act not 
entailing implementing measures if that act is of direct concern to them, it is 
necessary to examine whether the acts constituting the legislative package are 
regulatory acts.

38 In that regard, first, it should be borne in mind that, according to the case-law, the 
meaning of ‘regulatory act’ for the purposes of the fourth paragraph of Article 263 
TFEU must be understood as covering all acts of general application apart from 
legislative acts (judgment of 3 October 2013, Inuit Tapiriit Kanatami and Others 
v Parliament and Council, C-583/11 P, EU:C:2013:625, paragraphs 60 and 61; 
order of 6 September 2011, Inuit Tapiriit Kanatami and Others v Parliament and 
Council, T-18/10, EU:T:2011:419, paragraph 56; and judgment of 25 October 
2011, Microban International and Microban (Europe) v Commission, T-262/10, 
EU:T:2011:623, paragraph 21).

39 Second, the test for distinguishing between a legislative act and a regulatory act is 
based, according to the Treaty on the Functioning of the European Union, on the 
criterion of the procedure, legislative or not, that led to its adoption (order of
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6 September 2011, Inuit Tapiriit Kanatami and Others v Parliament and Council, 
T-18/10, EU:T:2011:419, paragraph 65).

40 In the present case, it should be noted that, as is apparent from the recitals set out 
in the preamble to the contested acts constituting the legislative package, those 
acts were adopted on the basis of Article 192(1) TFEU. That article states that the 
Parliament and the Council, acting in accordance with the ordinary legislative 
procedure and after consulting the European Economic and Social Committee and 
the Committee of the Regions, are to decide what action is to be taken by the 
Union in order to achieve the objectives referred to in Article 191 TFEU. That 
article concerns the Union’s policy on the environment.

41 Therefore, it must be concluded that the three contested acts are legislative acts, 
not regulatory acts, for the purposes of the case-law cited in paragraph 39 above, 
which, moreover, is not contested by the applicants.

42 Accordingly, and without there being any need to examine whether the other 
conditions of the third scenario set out in paragraph 36 above, concerning the lack 
of implementing measures and direct concern on the part of the applicants, are 
satisfied, it is not possible to establish the admissibility of the present action on 
that basis.

43 In the second place, it is necessary to examine the admissibility of the present 
action having regard to the second scenario referred to in paragraph 36 above, 
according to which natural or legal persons, such as the applicants, may bring an 
action for annulment under the fourth paragraph of Article 263 TFEU against an 
act that is not addressed to them, provided that that act is of direct and individual 
concern to them.

44 Regarding the plea of inadmissibility raised by the Parliament and the Council on 
the ground that the applicants are neither directly nor individually concerned by 
the legislative package, it must first be examined whether the second condition, 
relating to the individual concern of the applicants, is satisfied. Since the direct 
concern and individual concern conditions are cumulative (judgment of 3 October 
2013, Inuit Tapiriit Kanatami and Others v Parliament and Council, C-583/11 P, 
EU:C:2013:625, paragraph 76), if the applicants are not individually concerned by 
the legislative package, it will become unnecessary to enquire whether that 
package is of direct concern to them (see, to that effect, judgment of 15 July 1963, 
Plaumann v Commission, 25/62, EU:C:1963:17, p. 223).

45 According to settled case-law, natural or legal persons satisfy the condition of 
individual concern only if the contested act affects them by reason of certain 
attributes that are peculiar to them or by reason of circumstances in which they are 
differentiated from all other persons, and by virtue of these factors distinguishes 
them individually just as in the case of the addressee (judgments of 15 July 1963, 
Plaumann v Commission, 25/62, EU:C:1963:17, p. 223; of 3 October 2013, Inuit 
Tapiriit Kanatami and Others v Parliament and Council, C-583/11 P,
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EU:C:2013:625, paragraph 72; of 27 February 2014, Stichting Woonpunt and 
Others v Commission, C-132/12 P, EU:C:2014:100, paragraph 57; and of 
27 February 2014, Stichting Woonlinie and Others v Commission, C-133/12P, 
EU:C:2014:105, paragraph 44).

46 In the present case, it should be observed at the outset that the applicants are 
claiming an infringement of their fundamental rights. They infer from this that 
they are individually concerned, given that, although all persons may in principle 
each enjoy the same right (such as the right to life or the right to work), the effects 
of climate change and, by extension, the infringement of fundamental rights is 
unique to and different for each individual.

47 Such an argument cannot succeed.

48 It is apparent from the case-law that, although it is true that, when adopting an act 
of general application, the institutions of the Union are required to respect higher
ranking rules of law, including fundamental rights, the claim that such an act 
infringes those rules or rights is not sufficient in itself to establish that the action 
brought by an individual is admissible, without running the risk of rendering the 
requirements of the fourth paragraph of Article 263 TFEU meaningless, as long as 
that alleged infringement does not distinguish the applicant individually just as in 
the case of the addressee (see judgment of 2 March 2010, Arcelor v Parliament 
and Council, T-16/04, EU:T:2010:54, paragraph 103 and the case-law cited).

49 The applicants have not established that the contested provisions of the legislative 
package infringed their fundamental rights and distinguished them individually 
from all other natural or legal persons concerned by those provisions just as in the 
case of the addressee.

50 It is true that every individual is likely to be affected one way or another by 
climate change, that issue being recognised by the European Union and the 
Member States who have, as a result, committed to reducing emissions. However, 
the fact that the effects of climate change may be different for one person than 
they are for another does not mean that, for that reason, there exists standing to 
bring an action against a measure of general application. As can be seen from the 
case-law cited in paragraph 48 above, a different approach would have the result 
of rendering the requirements of the fourth paragraph of Article 263 TFEU 
meaningless and of creating locus standi for all without the criterion of individual 
concern within the meaning of the case-law resulting from the judgment of 
15 July 1963, Plaumann v Commission (25/62, EU:C:1963:17), being fulfilled.

51 So far as concerns the association Saminuorra, it should be pointed out, in the first 
place, that, like the other applicants and for the same reason, that applicant has not 
shown that it was individually concerned. In the second place, it is settled case- 
law that actions for annulment brought by associations have been held to be 
admissible in three types of situation: firstly, where a legal provision expressly 
grants a series of procedural powers to trade associations; secondly, where the
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association represents the interests of its members, who would themselves be 
entitled to bring proceedings; and, thirdly, where the association is distinguished 
individually because its own interests as an association are affected, in particular 
because its negotiating position has been affected by the act in respect of which 
annulment is sought (see order of 23 November 1999, Union de Pequehos 
Agricultores v Council, T-173/98, EU:T: 1999:296, paragraph 47 and the case-law 
cited). In the present case, the association Saminuorra has not shown that it 
satisfied one of those conditions.

52 Next, as regards the applicants’ argument that the interpretation of the concept of 
‘individual concern’ referred to in the fourth paragraph of Article 263 TFEU is 
incompatible with the fundamental right to effective judicial protection inasmuch 
as it results in a directly applicable regulation being virtually immune to judicial 
review, it should be pointed out that the protection conferred by Article 47 of the 
Charter of Fundamental Rights does not require that an individual should have an 
unconditional entitlement to bring an action for annulment of such a legislative act 
of the Union directly before the Courts of the European Union (see, to that effect, 
judgment of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament 
and Council, C-583/11 P, EU:C:2013:625, paragraph 105).

53 Lastly, as is highlighted by the Parliament and the Council, the implementation of 
the legislative package presupposes that such implementation will be carried out 
by means of legislative or regulatory provisions by the Commission and the 
Member States, such as the allocation of allowances and the putting in place of 
measures to avoid exceeding the limits fixed by each Member State with regard to 
emissions. In that context, it should be borne in mind that Articles 263 and 277 
TFEU, on the one hand, and Article 267 TFEU, on the other, have established a 
complete system of legal remedies and procedures designed to ensure judicial 
review of the legality of the acts of the institutions, entrusting such review to the 
Courts of the European Union. Under that system, where natural or legal persons 
cannot, by reason of the conditions for admissibility laid down in Article 263 
TFEU, directly challenge acts of the Union such as those at issue in the present 
case, they are able, depending on the case, to plead the invalidity of such acts 
either indirectly, under Article 277 TFEU, before the Courts of the European 
Union, or before the national courts and to ask them, since they have no 
jurisdiction themselves to declare those acts invalid, to question the Court in that 
regard through questions referred for a preliminary ruling (see, to that effect, order 
of 29 April 2015, von Storch and Others v ECB, C-64/14 P, not published, 
EU:C:2015:300, paragraph 50 and the case-law cited).

54 Accordingly, it must be found that the applicants are not individually concerned 
by the contested acts for the purposes of the case-law cited in paragraph 45 above.

55 Furthermore, that finding cannot be called in question by the case-law referred to 
by the applicants, namely the judgment of 18 May 1994, Codorniu v Council 
(C-309/89, EU:C: 1994:197). Indeed, the case giving rise to that judgment 
concerned the loss of a specific acquired right, namely the right to use the word
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‘cremant’ in a registered graphic mark. In the present case, the applicants have not 
claimed the loss of a specific acquired right.

Admissibility of the claim for damages

Arguments of the parties

56 The Council contends, making reference to the case-law relating to the jurisdiction 
of the Courts of the European Union in connection with actions for annulment, 
that the request for an injunction must be refused on the ground of the Court’s 
manifest lack of jurisdiction.

57 The Parliament argues, in the first place, that the claim for compensation is 
inadmissible, because it is intrinsically linked to an action for annulment that is 
itself inadmissible.

58 In that regard, the Parliament, having recalled the case-law pursuant to which an 
action for damages is an autonomous legal remedy, so that a declaration of 
inadmissibility of the claim for annulment does not automatically render the claim 
for damages inadmissible and that that principle is limited by the prohibition of 
abuse of the proceedings, argues that the claim for compensation — in so far as it 
does not seek compensation for damages but an injunction obliging the European 
Union to adopt certain legislative acts — is based on the same legislative package 
as that concerned by the action for annulment and that, in those circumstances, it 
is pursuing the same objective as the action for annulment. There is therefore a 
direct link between the claim for damages and the claim for annulment. Given that 
both claims concern the same alleged unlawfulness and the claim for annulment is 
inadmissible, the claim for compensation should also be declared inadmissible.

59 In the second place, the Parliament contends that the action for damages is 
inadmissible because it in fact seeks to obtain an injunction. More specifically, the 
Parliament contends that the applicants are attempting, by their request for an 
injunction in connection with an action for compensation, to circumvent the rule 
whereby the Court does not have jurisdiction to order such an injunction in the 
context of a review of legality under Article 263 TFEU.

60 In the last place, for the sake of completeness, the Parliament maintains that the 
action for damages is manifestly lacking any foundation in law, so that it is 
possible to dismiss it, pursuant to Article 126 of the Rules of Procedure, without 
having to rule on the plea of inadmissibility. In that regard, the Parliament argues 
that, without there being a need to rule on the legality of the legislative package 
and the question whether the alleged unlawfulness of that legislative package 
constitutes a sufficiently serious breach of a rule of law the purpose of which is to 
confer rights on individuals, there is no direct and specific link between the 
conduct of the Union legislature and the damage that the applicants claim to have 
suffered. In that connection, the Parliament remarks that climate change is global 
and that the Union, even by reducing all its emissions to zero, is not in a position
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to overcome climate change by itself. In addition, while it does not deny the 
reality of climate change, the extent to which the alleged damage is a result of that 
change (and not of other natural phenomena or other human activities not linked 
to climate change) has not been definitively established. Lastly, according to the 
Parliament, it is also not established that the alleged damage is a result of the 
alleged lack of efforts to mitigate greenhouse gas emissions, rather than the lack 
of efforts to adapt (which falls within the Member States’ competences).

61 The applicants argue that their claim for compensation under Article 340 TFEU is 
admissible.

62 In that regard, the applicants recall that an action for damages is an autonomous 
legal remedy and that the conditions for triggering the non-contractual liability of 
the Union, namely unlawful conduct, damage and a causal link, are satisfied.

63 The applicants dispute the Parliament’s allegation of abuse of the proceedings. 
According to the case-law, that concept applies only in the exceptional cases 
where an action for damages is seeking payment of a sum in precisely the same 
amount as the sum that an applicant could have obtained in an action for 
annulment that was not brought. In the present case, an action for annulment has 
been brought and, furthermore, the claim in the two actions is not identical. While 
the basis of the request for an injunction is the protection of the applicants’ 
individual interests and the request was made inter partes, the claim for 
annulment merely seeks an annulment erga omnes. The aim of the injunction is to 
prevent the Union from committing acts that would cause the applicants damage 
as private parties and its adoption would lead to the reduction in greenhouse gas 
emissions necessary to avoid adding to the damage suffered. The fact that that 
injunction would bring advantages from which all would benefit, given the 
characteristics of the climate system, is irrelevant for the purposes of examining 
the admissibility of the request.

64 The applicants also dispute the Parliament’s argument that there is no causal link. 
In their view, issues of causation essentially require consideration of the facts, 
assessed in the light of legal policy. The applicants therefore dispute the 
Parliament’s criticisms and note that these are relatively complex issues that will 
be examined in their entirety during the decision on the merits and that cannot be 
resolved in isolation, regardless of the facts and without all their arguments being 
heard.

Findings of the Court

65 It should be borne in mind, in the first place, that the remedy of an action for 
damages was introduced as an autonomous form of action, with a particular 
purpose to fulfil within the system of actions and subject to conditions on its use 
dictated by its specific nature (judgment of 2 December 1971, Zuckerfabrik 
Schoppenstedt v Council, 5/71, EU:C:1971:116, paragraph 3), so that the 
inadmissibility of the claim for annulment does not automatically entail the
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inadmissibility of the claim for damages (see, to that effect, judgment of 
26 February 1986, Krohn Import-Export v Commission, 175/84, EU:C:1986:85, 
paragraph 32).

66 That principle is limited by the prohibition on abuse of the proceedings. An 
applicant may not, by means of an action for damages, attempt to obtain a result 
similar to the result of annulling the act, where an action for annulment 
concerning that act would be inadmissible (see, to that effect, judgment of 
15 December 1966, Schreckenberg v Commission, 59/65, EU:C: 1966:60, p. 797).

67 In that regard, it should be pointed out that the claim seeking annulment of the 
legislative package and the injunction requested in connection with the action for 
damages are almost identical and concern the same alleged unlawfulness. In the 
action for annulment, the applicants have argued that the target set by the three 
contested acts, namely a 40% reduction in emissions, is manifestly inadequate, 
which is why that target should be annulled and reviewed. In the action for 
damages, they seek, instead of pecuniary damages for their alleged individual 
losses, compensation in the form of an injunction ordering the Union to adopt 
measures to put an end to its unlawful and harmful conduct. The applicants 
therefore request that the Parliament and the Council be ordered to adopt measures 
under the legislative package requiring a reduction in greenhouse gas emissions 
by 2030 by at least 50% to 60% compared to 1990 levels.

68 It is clear from the action as a whole that the action for damages is not seeking 
compensation for damage attributable to an unlawful act or omission but 
amendment of the legislative package.

69 Both by their claim for annulment and by their request for an injunction, the 
applicants are seeking to obtain the same result, namely the replacement of the 
contested provisions of the legislative package at issue with new measures that 
will have to achieve a greater reduction in greenhouse gas emissions than is laid 
down currently.

70 Given that the applicants do not have locus standi and that, accordingly, they may 
not request annulment in part of the legislative package, it follows that their action 
for compensation, which in reality seeks to achieve the same result, must also be 
declared inadmissible.

71 In the light of the foregoing, the plea of inadmissibility raised by the Parliament 
and the Council must be upheld and the action must accordingly be dismissed as 
inadmissible in its entirety.

72 Pursuant to Article 144(3) of the Rules of Procedure, where the defendant lodges a 
plea of inadmissibility or of lack of competence, as provided in Article 130(1) of 
those rules, a decision on applications for leave to intervene is not to be given 
until after the plea has been rejected or the decision on the plea reserved. 
Furthermore, pursuant to Article 142(2) of the Rules of Procedure, an intervention
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is ancillary to the main proceedings and becomes devoid of purpose, inter alia, 
when the application is declared inadmissible.

73 In the present case, since the action is being dismissed in its entirety, there is no 
longer any need to adjudicate on the applications for leave to intervene submitted 
by Climate Action Network, WeMove Europe, Arbeitsgemeinschaft Bauerliche 
Landwirtschaft and the Commission.

Costs

74 Under Article 134(1) of the Rules of Procedure, the unsuccessful party is to be 
ordered to pay the costs if they have been applied for in the successful party’s 
pleadings.

75 As the applicants have been unsuccessful, they must be ordered to bear their own 
costs and to pay those incurred by the Parliament and the Council, in accordance 
with the form of order sought by those parties.

76 Furthermore, pursuant to Article 144(10) of the Rules of Procedure, Climate 
Action Network Europe, WeMove Europe, Arbeitsgemeinschaft Bauerliche 
Landwirtschaft and the Commission are to bear their own costs in relation to their 
applications for leave to intervene.

On those grounds,

THE GENERAL COURT (Second Chamber)

hereby orders:

1. The action is dismissed as inadmissible.

2. There is no longer any need to adjudicate on the applications for leave 
to intervene submitted by Climate Action Network Europe, WeMove 
Europe SCE mbH, Arbeitsgemeinschaft Bauerliche Landwirtschaft and 
the European Commission.

3. Mr Armando Carvalho and the other applicants whose names are set 
out in the annex are to bear their own costs and to pay those incurred 
by the European Parliament and the Council of the European Union.
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4. Climate Action Network Europe, WeMove Europe, 
Arbeitsgemeinschaft Bauerliche Landwirtschaft and the Commission 
are to bear their own costs in relation to their applications for leave to 
intervene.

Luxembourg, 8 May 2019.

E. Coulon M. Prek

Registrar President
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Regeringens proposition 
2001/02:72 
Ändringar i regeringsformen - samarbetet i EU m.m. Prop. 

2001/02:72 

Regeringen överlämnar denna proposition till riksdagen. 

Stockholm den 6 december 2001 

Göran Persson 

Lena Hjelm-Wallen 
(Justitiedepartementet) 

Propositionens huvudsakliga innehåll 

I propositionen föreslås vissa ändringar i regeringsformen och riksdags
ordningen m.m. 

I regeringsfonnens målsättningsstadgande föreslås att skyddet för ut
satta grupper kompletteras och förstärks samt att det införs en föreskrift 
om skydd för miljön. 

I 10 kap. regeringsformen föreslås ändringar som dels ger riksdagen 
möjlighet att överlåta beslutanderätt inom ramen för samarbete i Euro
peiska unionen (EU), dels innebär att det av grundlagen uttryckligen 
framgår att riksdagen kan godkänna en ännu inte slutförhandlad interna
tionell överenskommelse inom ramen för samarbetet i EU. Slutligen fö
reslås att det införs en bestämmelse om att regeringen fortlöpande skall 
informera riksdagen och samråda med organ som utses av riksdagen om 
vad som sker inom samarbetet i EU. Sistnämnda förslag föranleder även 
en ändring i riksdagsordningen. 

Vidare föreslås beträffande regeringsformen dels en ändring som gäller 
Lagrådets sammansättning, dels att det område inom vilket regeringen 
efter bemyndigande i lag kan utfärda föreskrifter utvidgas till att också 
omfatta kulturmiljö. 

Ändringarna föreslås träda i kraft den 1 januari 2003. 
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1 Förslag till riksdags beslut Prop. 2001 /02:72 

Regeringen föreslår att riksdagen antar regeringens förslag till 
1. lag om ändring i regeringsformen, 
2. lag om ändring i riksdagsordningen samt 
3. lag om ändring i lagen (1988:950) om kulturminnen m.m. 
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4 Grundlagsskydd för utsatta grupper och för 
miljön 

4.1 Regeringsformens målsättningsstadgande - en bak-
grund 

Det nuvarande stadgandet i 1 kap. 2 § regeringsformen (RF) infördes 
genom 1976 års ändringar av regeringsformen (prop. 1975/76:209, bet 
1975/76:KU56, rskr. 1975/76:414, bet. 1976/77:KUl, rskr. 1976/77:2). 
Det är inte fråga om en rättsligt bindande regel utan om ett program- och 
målsättningsstadgande som ger uttryck för vissa särskilt viktiga principer 
för samhällsverksamhetens inriktning. Stadgandets främsta funktion är 
att ålägga det allmänna att positivt verka för att de ifrågavarande målsätt
ningarna i största möjliga utsträckning förverkligas. 

I stadgandets första stycke anges att den offentliga makten skall utövas 
med respekt för alla människors lika värde och för den enskilda männi
skans frihet och värdighet. Bestämmelsen riktar sig till alla som utövar 
offentlig makt, dvs. såväl till normgivande organ som till rättstillämpan
de myndigheter av olika slag. 

I andra stycket följer bestämmelser om de grundläggande målen för 
den offentliga verksamheten. Dessa s.k. sociala rättigheter anges som den 
enskildes personliga, ekonomiska och kulturella välfärd. Den sociala väl
färden nämns inte särskilt utan i stället föreskrivs i styckets andra mening 
att det skall åligga det allmänna att trygga rätten till arbete, bostad och 
utbildning samt att verka för social omsorg och trygghet och för en god 
levnadsmiljö. Beträffande dessa regler uttalade departementschefen i 
förarbetena bl.a. att särbehandlande lagstiftning på olika områden är ett 
ofrånkomligt inslag i rättsordningen och att det i själva verket förhåller 
sig så att sådan lagstiftning på exempelvis de sociala och ekonomiska 
områdena är ett typiskt kännetecken för ett modernt välfärdssamhälle 
(prop. 1975/76:209 s. 99). 

Tredje stycket inleds med en föreskrift om att det allmänna skall verka 
för att demokratins ideer blir vägledande inom samhällets alla områden. 
Denna föreskrift slår fast att det är en central uppgift för samhällets organ 
att befästa och utvidga demokratin i alla sammanhang och på alla nivåer i 
samhället (a. prop. s. 138). I samma stycke återfinns vidare regler som 
ålägger det allmänna att tillförsäkra män och kvinnor lika rättigheter 
samt att värna den enskildes privatliv och familjeliv. 

I paragrafens fjärde stycke anges att etniska, språkliga och religiösa 
minoriteters möjligheter att behålla och utveckla ett eget kultur- och sam
fundsliv bör främjas. I förarbetena framhålls att ordet kultur i detta sam
manhang skall ges en vidsträckt tolkning och sålunda innefattar bl.a. den 
renskötsel som är ett centralt inslag i samernas traditionella levnadssätt 
(a. prop. s. 138). 

1 kap. 2 § RF ger, till skillnad från reglerna i 2 kap. RF om de grund
läggande fri- och rättigheterna, inte upphov till några rättigheter för den 
enskilde. Den enskilde kan alltså inte med stöd av I kap. 2 § RF påkalla 
domstols ingripande mot det allmänna. I vilken utsträckning det allmän-
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na lever upp till målsättningarna kan enbart bli föremål för politisk kon- Prop. 2001/02:72 
troll. Stadgandet kan dock få rättslig betydelse som tolkningsdata vid 
tillämpningen av olika rättsregler. 

4.2 Stärkt grundlagsskydd för utsatta grupper 

4.2.1 Bakgrund 

Tidigare utredningsarbete 

Frågan om att stärka grundlagsskyddet för vissa utsatta grupper har dis
kuterats under en lång period. Under 1980-talet behandlades i en utred
ning bl.a. vilka åtgärder som behövdes för att undanröja kvarvarande 
diskriminering av homosexuella. I betänkandet Homosexuella och sam
hället (SOU 1984:63) föreslog Utredningen om homosexuellas situation i 
samhället att reglerna på fri- och rättighetsområdet i 2 kap. 15 och 20 §§ 
RF skulle kompletteras och även omfatta missgynnanden på grund av 
sexuell läggning. Med sexuell läggning avsåg utredningen hetero-, 
homo- och bisexuell läggning. Förslaget ledde emellertid inte till lag
stiftning bl.a. på grund av svårigheter att finna en ändamålsenlig be
gränsning av det föreslagna grundlagsförbudet (prop. 1986/87: 124, bet. 
SoU 1986/87:31). 

Under 1990-talet diskuterades i två utredningar hur funktionshindrades 
ställning i samhället skulle kunna förbättras, bl.a. genom vissa ändringar 
i RF. I betänkandet Ett samhälle för alla (SOU 1992:52) föreslog 1989 
års handikapputredning att 2 kap. RF skulle kompletteras med en ny pa
ragraf där det sägs att lag eller annan föreskrift inte får innebära att någon 
medborgare missgynnas på grund av funktionshinder. Förslaget avstyrk
tes av de rättsliga remissinstansema. Bland annat anfördes att bestäm
melsen skulle behöva förses med åtskilliga undantag med tanke på för
hållanden där det av lämplighets- eller säkerhetsskäl krävs att vissa 
funktionshinder inte finns. Som exempel nämndes att det är oundvikligt 
med i viss mån diskriminerande kvalifikationskrav i reglerna om körkort 
och flygcertifikat samt att det är svårt att förutse vilka nya sådana krav 
som den tekniska utvecklingen kan komma att medföra. För att i prakti
ken kunna införa ett diskrimineringsförbud skulle man därför enligt re
missinstanserna behöva föreskriva om undantag som gör det möjligt med 
särbehandling på sakliga eller objektiva grunder. Ett grundlagsstadgande 
som innehåller sådana begrepp avvisades emellertid redan i förarbetena 
till 1976 års ändringar av regeringsformen (SOU 1975:75 och prop. 
1975/76:209). En bestämmelse med det innehållet ansågs inte få någon 
reell rättslig verkan eftersom det i sammanhanget inte är möjligt att fast
ställa innebörden av uttryck som saklighet och objektivitet (a.a. s. 113 
resp. s. 39). 

Utredningen om bemötande av personer med funktionshinder tog fasta 
på kritiken mot 1989 års handikapputredning och föreslog i stället i be
tänkandet Lindqvists nia - nio vägar att utveckla bemötandet av personer 
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mönstring av ordet i andra lagstiftningsärenden - finns skäl att inte ha Prop. 2001/02:72 
med ordet ras i den exemplifierande uppräkningen eftersom det, som 
riksdagen har konstaterat, riskerar att underblåsa fördomar. Med orden 
hudfärg, nationellt eller etniskt ursprung torde täckas in vad som normalt 
brukar ligga i ordet ras. 

4.3 Grundlagsskydd för miljön 

4.3.1 Bakgrund 

Miljöbalken 

Bestämmelser till skydd för miljön finns i miljöbalken som trädde i kraft 
den I januari 1999. Enligt första meningen i I kap. I § miljöbalken syftar 
bestämmelserna i balken till att främja en hållbar utveckling som innebär 
att nuvarande och kommande generationer tillförsäkras en hälsosam och 
god miljö. I bestämmelsen utvecklas därefter miljöbalkens mål. Dessa 
berör såväl människan som natur- och kulturmiljön, och är inriktade både 
på att begränsa nuvarande hälso- och miljöpåverkan och att skapa lång
siktigt goda förhållanden. 

Det övergripande målet för miljöbalken är dock att främja en hållbar 
utveckling. Beträffande detta mål anförde regeringen i förarbetena bl.a. 
att vi som lever nu inte får ägna oss åt en livsföring som skadar miljön 
och utannar naturresurserna (prop. 1997 /98:45 del 2 s. 7). Regeringen 
framhöll vidare att det inte endast är nu levande, utan även kommande 
generationer av människor som skall tillförsäkras en hälsosam och god 
miljö att leva i. 

Någon grundlagsfäst regel till skydd för miljön finns för närvarande 
inte. 

Den internationella miljörätten och den EG-rättsliga regleringen 

Miljöbalken kan i flera avseenden sägas syfta till att för svenskt vid
kommande uppfylla olika internationella förpliktelser på miljöområdet. 
En viktig händelse för den internationella miljörättens utveckling och det 
internationella miljösamarbetet var 1972 års FN-konferens i Stockholm. 
Vid konferensen antogs en FN-deklaration, den s.k. Stockholmsdeklara
tionen, om den mänskliga miljön. I deklarationen betonas det långsiktiga 
perspektivet i det internationella miljöskyddsarbetet på så vis att man 
framhåller att också kommande generationers intressen måste beaktas. 

År 1983 tillsatte FN :s generalförsamling en kommission om miljö och 
utveckling, den s.k. Brundtlandkommissionen, som år 1987 presenterade 
sina slutsatser i rapporten "Our Common Future". Rapportens ledord -
hållbar utveckling - har härefter kommit att prägla den internationella 
miljödebatten och miljörätten. 

År 1992 hölls en global FN-konferens om miljö och utveckling. Kon
ferensen innebar bl.a. att Brundtlandskommissionens tanke på hållbar 21 
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utveckling blev globalt förankrad och att miljöproblemen kopplades tyd- Prop. 2001 /02:72 
ligt samman med utvecklingsfrågor. Vid konferensen enades deltagarna 
om ett omfattande handlingsprogram för det tjugoförsta århundradet -
Agenda 21. Detta tar bl.a. upp sociala och ekonomiska dimensioner samt 
frågan om att bevara och förvalta resurser för utveckling. Handlingspro-
grammet kan alltså sägas handla om olika dimensioner av begreppet 
hållbar utveckling. Miljöbalkens mål (1 kap. 1 §) är bl.a. hämtade från 
detta handlingsprogram. 

Även inom EU finns regler om skydd för miljön och de första miljö
reglerna tillkom redan på 1960-talet. År 1970 beslöts det första hand
lingsprogrammet för miljösamarbete och miljön har härefter blivit ett 
viktig politikområde inom EU. 

Amsterdamfördraget innebar en betydelsefull utveckling av de grund
läggande principerna för EU-politiken. Hållbar utveckling slogs fast som 
ett övergripande mål för hela EU och kravet på att integrera miljöaspek
ter i den politik som bedrivs på andra områden lyftes fram. Genom Nice
fördraget, som ännu inte har trätt i kraft, gjordes vissa mindre ändringar 
gällande beslutsordningen i avsnitt XIX i EG-fördraget. Regeringskonfe
rensen antog också en gemensam förklaring (9) om vikten av att främja 
miljöskyddet inom unionen. 

Som ovan har nämnts finns inte någon grundlagsfäst regel till skydd 
för miljön i Sverige. Sådana regler finns dock i både Finland och Norge. 
I den finska grundlagen har lagtexten utformats så att var och en bär an
svar för naturen och dess mångfald samt för miljön och kulturarvet. Vi
dare skall det allmänna verka för att alla tillförsäkras en sund miljö och 
att var och en har möjlighet att påverka beslutsfattandet i frågor som 
gäller den egna livsmiljön. Det norska stadgandet är utformat som en 
rättighet till en miljö som säkerställer sundhet och till en natur vars resur
ser och mångfald bevaras. Vidare föreskrivs att naturens resurser skall 
disponeras med ett långsiktigt och allsidigt synsätt som också tar till vara 
efterkommandes rättigheter. 

Motioner på området 

Krav på grundlagsskydd för miljön har flera gånger framställts genom 
motioner i riksdagen. Då riksdagen våren 2000 tog ställning till en mo
tion i frågan uttalade ett enigt konstitutionsutskott att det kan finnas skäl 
att behandla skyddet av miljön inte bara i miljöbalken utan även i 
grundlagen, särskilt om Sverige också i fortsättningen skall kunna vara 
ett föregångsland när det gäller skyddet av miljön (bet. 
1999/2000:KUI I). Motionen avstyrktes dock med hänvisning till För
fattningsutredningens arbete. 

4.3.2 Förslag till grundlagsskydd för miljön 

Regeringens förslag: Till regeringsformens målsättningsstadgande 
fogas en föreskrift om att det allmänna dels skall trygga rätten till häl
sa, dels skall främja en hållbar utveckling som leder till en god miljö 
för nuvarande och kommande generationer. 
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Författningsutredningens förslag: Överensstämmer med regenng- Prop. 2001 /02:72 
ens. 

Remissinstanserna: Av dem som yttrat sig är de flesta positiva till 
eller har i vart fall inget att erinra mot förslaget. Bland dessa finns bl.a. 
Svea hovrätt, Malmö tingsrätt, Hovrätten för Västra Sverige, Kammar
rätten i Sundsvall, Räddningsverket, Jordbruksverket, Naturvårdsverket, 
Boverket, Skogsstyrelsen, Sveriges Domareförbund och Föreningen 
Svenskt Näringsliv. Svenska Naturskyddsföreningen framhåller att ett 
skydd för miljön bör placeras i 2 kap. RF. Riksdagens ombudsmän (JO) 
är tveksam till att införa begreppet hållbar utveckling i grundlagen och 
avstyrker förslaget att det skall åligga det allmänna att trygga rätten till 
hälsa. Stockholms tingsrätt efterfrågar en belysning av grundlagsföre
skriftens inverkan på tolkningen av olika lagbestämmelser, t.ex. skogs
vårdslagen. Kammarrätten i Jönköping ifrågasätter om inte den föreslag
na ersättningen av begreppet "en god levnadsmiljö" i gällande lydelse av 
1 kap. 2 § andra stycket RF innebär en inskränkning av skyddet i förhål
lande till gällande rätt. Juridiska fakultetsstyrelsen vid Lunds universitet 
avstyrker förslaget eftersom det enligt fakultetsstyrelsen är urvattnat och 
inte innehåller något som kan leda till ett skydd för miljön. Lantbrukar
nas Riksförbund, Sveriges Fastighetsägareförbund och Sveriges Jord
ägareförbund avstyrker förslaget eftersom det enligt dessa remissinstan
sers uppfattning är oklart vilken effekt det kan komma att få vid tolk
ningen av annan lagstiftning. 

Skälen för regeringens förslag: Sverige skall vara ett föregångsland 
när det gäller skyddet för miljön. För att markera detta bör en bestäm
melse om skydd för miljön föras in i regeringsformens målsättnings
stadgande. 

En sådan övergripande bestämmelse kan av naturliga skäl bara på ett 
mer allmänt sätt ge uttryck för samhällets mål på miljöpolitikens område. 
Författningsutredningen har föreslagit att grundlagsbestämmelsens or
dalydelse skall knyta an till miljöbalkens målsättningsparagraf (1 kap. 
1 §), som utförligt beskriver syftet med svensk miljöpolitik. Regeringen 
anser att utredningens förslag är väl övervägt. Det framstår som naturligt 
att det centrala miljöpolitiska begreppet hållbar utveckling lyfts fram 
särskilt. Dels speglar begreppet en miljöpolitisk ambition, dels är det det 
övergripande målet för miljöbalken. Det är dessutom, som ovan har re
dogjorts för, ett centralt miljöskyddsbegrepp i både den internationella 
miljörätten och EG:s miljörätt. Det framstår vidare som angeläget att i en 
övergripande miljöskyddsbestämmelse av detta slag betona principen om 
solidaritet med kommande generationer, dvs. vikten av att utvecklingen i 
samhället styrs in på banor som är långsiktigt hållbara. 

Regeringen ställer sig också bakom utredningens förslag att i andra 
stycket i 1 kap. 2 § RF lägga till en föreskrift om att det allmänna skall 
trygga rätten till hälsa. Härigenom ersätts den del av begreppet "en god 
levnadsmiljö" som knyter an till den enskildes hälsa och som hittills har 
varit en del av de s.k. sociala rättigheterna. JO avstyrker förslaget i denna 
del eftersom, enligt JO, varken det allmänna eller någon annan kan leva 
upp till ett sådant åtagande. Regeringen delar dock inte JO:s uppfattning i 
detta avseende utan anser att det är fullt möjligt för det allmänna att inom 
ramen för den sociala välfärden trygga den enskildes rätt till hälsa på 

23 

812



samma sätt som det åligger det allmänna att trygga rätten till t.ex. utbild- Prop. 2001 /02:72 
mng. 

Flera remissinstanser har framfört att det är oklart vilken effekt försla
get kan komma att få vid tolkningen av annan lagstiftning. Med anled
ning av detta vill regeringen betona att 1 kap. 2 § är ett program- och 
målsättningsstadgande vars främsta funktion är att ålägga det allmänna 
att positivt verka för att målsättningarna så långt det är möjligt förverkli
gas. Även om stadgandet i 1 kap. 2 § RF kan få betydelse som tolknings
data för hur ett annat lagrum skall tillämpas skall det alltså i första hand 
ses som en anvisning till det allmänna. 

5 Ändringar i 10 kap. regeringsformen 

5 .1 Samarbetet i EU - en bakgrund 

För att åskådliggöra samarbetet inom EU brukar detta beskrivas som ett 
samarbete inom tre pelare. 

Det traditionella gemenskapssamarbetet återfinns i den första pelaren 
och grundar sig på EG-fördraget. I denna pelare finns även samarbetet 
inom de övriga gemenskaperna, dvs. det samarbete som grundas på Kol
och stålfördraget samt Euratomfördraget. Till samarbetet i den första pe
laren hör bl.a. tull- och handelspolitiska frågor, den inre marknaden, den 
ekonomiska och monetära unionen (EMU), miljöpolitiken, socialpoliti
ken, visering, asy 1 och invandring samt civilrättsligt samarbete. På 
grundval av fördragen och gemenskapslagstiftningen har en särskild 
rättsordning, EG-rätten eller gemenskapsrätten, utvecklats. Samarbetet 
brukar betecknas som överstatligt bl.a. genom att medlemsstaterna har 
överlämnat viss beslutanderätt till Europeiska gemenskaperna (EG). De 
beslut som gemenskapsinstitutionerna fattar på detta område kan ha fö
reträde framför nationella regler. Gemenskapsreglerna kan också skapa 
rättigheter och skyldigheter för enskilda i medlemsstaterna utan förmed
ling av nationella rättsakter eller beslut. Kommissionen och EG
domstolen vakar över att reglerna följs och det finns ett sanktionssystem 
som drabbar försumliga medlemsstater. 

Samarbetet i den andra pelaren rör den gemensamma utrikes- och sä
kerhetspolitiken (GUSP). Samarbetet i den tredje pelaren rör polissamar
bete och straffrättsligt samarbete. Samarbetet i dessa pelare grundas på 
Fördraget om Europeiska unionen (Unionsfördraget). Medlemsstaterna är 
bundna av de gemensamma besluten på i princip samma sätt som följer 
av ett internationellt samarbete enligt folkrättens regler. Det finns emel
lertid inte några sanktioner som kan drabba medlemsstater som inte rättar 
sig efter de gemensamma besluten. Samarbetet är mellanstatligt i dessa 
pelare. 
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27 November 2006  

40870 of 2006 Peter Gray v The Minister for Planning,
Director-General of the Department of Planning and
Centennial Hunter Pty Ltd 

JUDGMENT

1 Her Honour: The Applicant is challenging decisions made under Pt 3A of
the Environmental Planning and Assessment Act 1979 (the EP&A Act) by the
Director-General of the Department of Planning in relation to the proposal to
build a large coal mine known as the Anvil Hill Project by Centennial Hunter
Pty Ltd (Centennial), the Third Respondent. The Minister (the First
Respondent) has filed a submitting appearance. 

2 The Applicant is seeking a declaration that the Director-General’s view
that an environmental assessment prepared by Centennial adequately
addressed the Director-General’s environmental assessment requirements
was void and without effect. He seeks an order that the decision to place
the environmental assessment on public exhibition be set aside.

3 The Applicant brings this action in his own name. The Points of Claim state
that he is:
(i) an officer of the Hunter community Environment Centre Inc; and

(ii) a member of “Rising Tide Newcastle”, an unincorporated climate
change action group.

4 The area of land which constitutes Anvil Hill has a deposit of
approximately 150 million tonnes of thermal coal. The proposed open cut
mine will produce up to 10.5 million tonnes of coal per annum. The mine is
intended to operate for 21 years. The intended use of this coal is for burning
as fuel in power stations in New South Wales and overseas. There is an
existing contract for sale of coal to Macquarie Generation, which operates
the Bayswater and Liddell power stations. About half the coal is intended for
export for use as fuel in power stations to produce electricity generally in
Japan. There is no dispute that burning of coal will release substantial
quantities of greenhouse gases into the atmosphere. 

5 On 16 January 2006 Centennial applied to the Minister for major projects
approval under Pt 3A of the EP&A Act in respect of the Anvil Hill Project in
the Hunter Valley. Application under Pt 3A was necessary because of cl 6(1)
(a) of State Environmental Planning Policy (Major Projects) 2005 and cl 5(1)
(a) of Sch 1. The combined effect of those provisions was that development
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for the purpose of coal mining is declared to be development to which Pt 3A
applies. On 25 November 2005 the Minister declared the Anvil Hill Project to
be a project to which Pt 3A applied.

Part 3A
6 Part 3A is headed “Major Infrastructure and Other Projects” and provides a
process for the consideration and approval of projects described in s 75B(2)
as major infrastructure or other development that in the opinion of the
Minister is of State or regional significance. 

7 Division 2 of Pt 3A deals with environmental assessment and approval of
projects. 

8 Section 75F is headed “Environmental assessment requirements for
approval” and provides:

(1) The Minister may, after consultation with the Minister for
the Environment, publish guidelines in the Gazette with
respect to environmental assessment requirements for the
purpose of the Minister approving projects under this Part
(including levels of assessment and the public authorities and
others to be consulted). 

(2) When an application is made for the Minister’s approval
for a project, the Director-General is to prepare
environmental assessment requirements having regard to
any such relevant guidelines in respect of the project.
(3) The Director-General is to notify the proponent of the
environmental assessment requirements. The Director-
General may modify those requirements by further notice to
the proponent. 

(4) In preparing the environmental assessment
requirements, the Director-General is to consult relevant
public authorities and have regard to the need for the
requirements to assess any key issues raised by those public
authorities. 

(5) The environmental assessment requirements may require
an environmental assessment to be prepared by or on behalf
of the proponent in the form approved by the Director-
General. 

(6) The Director-General may require the proponent to
include in an environmental assessment a statement of the
commitments the proponent is prepared to make for
environmental management and mitigation measures on the
site. 
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…

9 Section 75H is headed “Environmental assessment and public
consultation” and provides:

(1) The proponent is to submit to the Director-General the
environmental assessment required under this Division for
approval to carry out the project. 

(2) If the Director-General considers that the environmental
assessment does not adequately address the environmental
assessment requirements, the Director-General may require
the proponent to submit a revised environmental assessment
to address the matters notified to the proponent. 

(3) After the environmental assessment has been accepted
by the Director-General, the Director-General must, in
accordance with any guidelines published by the Minister in
the Gazette, make the environmental assessment publicly
available for at least 30 days. 

(4) During that period, any person (including a public
authority) may make a written submission to the Director-
General concerning the matter.
(5) The Director-General is to provide copies of submissions
received by the Director-General or a report of the issues
raised in those submissions to:

(a) the proponent, and 
(b) if the project will require an environment protection
licence under Chapter 3 of the Protection of the
Environment Operations Act 1997 —the Department of
Environment and Conservation, and 
(c) any other public authority the Director-General
considers appropriate.

(6) The Director-General may require the proponent to
submit to the Director-General:

(a) a response to the issues raised in those
submissions, and 
(b) a preferred project report that outlines any
proposed changes to the project to minimise its
environmental impact, and 
(c) any revised statement of commitments.

… 

10 Section 75I provides:
(1) The Director-General is to give a report on a project to the
Minister for the purposes of the Minister’s consideration of
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the application for approval to carry out the project. 
(2) The Director-General’s report is to include:

(a) a copy of the proponent’s environmental
assessment and any preferred project report, and 
(b) any advice provided by public authorities on the
project, and 
(c) a copy of any report of a panel constituted under
section 75G in respect of the project, and 
(d) a copy of or reference to the provisions of any
State Environmental Planning Policy that substantially
govern the carrying out of the project, and 
(e) except in the case of a critical infrastructure
project—a copy of or reference to the provisions of
any environmental planning instrument that would
(but for this Part) substantially govern the carrying
out of the project and that have been taken into
consideration in the environmental assessment of the
project under this Division, and 
(f) any environmental assessment undertaken by the
Director-General or other matter the Director-General
considers appropriate.

11 Section 75J provides:
(1) If:

(a) the proponent has duly applied to the Minister for
approval under this Part to carry out a project, and 
(b) the environmental assessment requirements
under this Division with respect to the project have
been complied with,

the Minister may approve or disapprove of the carrying out of
the project. 
(2) The Minister, when deciding whether or not to approve
the carrying out of a project, is to consider:

(a) the Director-General’s report on the project and
the reports, advice and recommendations contained
in the report, and 
(b) if the proponent is a public authority—any advice
provided by the Minister having portfolio
responsibility for the proponent, and 
(c) if the Minister has directed an inquiry be held in
accordance with section 119 with respect to the
project—any findings or recommendations of the
Commission of Inquiry.

…
(4) A project may be approved under this Part with such
modifications of the project or on such conditions as the
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Minister may determine.

(Note also cl 8A of the Regulation below).

Public availability of documents
12 Section 75X is headed “Miscellaneous provisions relating to approvals
under this Part” and provides:

(2) The following documents under this Part in relation to a
project are to be made publicly available by the Director-
General:

(a) applications to carry out projects, 
(b) environmental assessment requirements for a
project determined by the Director-General or the
Minister, 
(c) environmental assessment reports of the Director-
General to the Minister, 
(d) approvals to carry out projects given by the
Minister, 
(e) concept plans submitted for the Minister’s
approval (and approvals of concept plans), 
(f) requests for modifications of approvals given by
the Minister and any modifications made by the
Minister.

…

(Note also cl 8G of the Regulation below)
(5) The only requirement of this Part that is mandatory in
connection with the validity of an approval of a project or of a
concept plan for a project is a requirement that an
environmental assessment with respect to the project is
made publicly available under section 75H …

13 Environmental Planning and Assessment Regulation 2000 (“the
Regulation”): Part 1A Major Projects states:

8B Matters for environmental assessment and Ministerial
consideration
The Director-General’s report under section 75I of the Act in
relation to a project is to include the following matters (to the
extent that those matters are not otherwise included in that
report in accordance with the requirements of that section):

(a) an assessment of the environmental impact of the
project, 
(b) any aspect of the public interest that the Director-
General considers relevant to the project, 
(c) the suitability of the site for the project, 
(d) copies of submissions received by the Director-
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General in connection with public consultation under
section 75H or a summary of the issues raised in
those submissions.

Note: Section 75J (2) of the Act requires the Minister to
consider the Director-General’s report (and the reports,
advice and recommendations contained in it) when deciding
whether or not to approve the carrying out of a project.
8D Rejection of applications if proponent fails to comply with
requirements
(1) This clause applies to the following applications:

(a) an application for the Minister’s approval to carry
out a project, 
(b) an application for the Minister’s approval for the
concept plan for a project.

(2) If:
(a) any such application has not been duly made, and 
(b) the Director-General has notified the proponent of
the action required to ensure that the application is
duly made, and 
(c) the proponent has failed to take that action within
14 days after being so notified,

the Minister may decide to reject the application without
determining whether to approve or disapprove of the
carrying out of the project or to give or refuse to give
approval for the concept plan (as the case requires).
(3) If:

(a) the proponent has failed to comply with the
Director-General’s requirements under section 75H of
the Act in connection with an application, and 
(b) the Director-General has notified the proponent of
the requirements that have not been complied with,
and 
(c) the proponent has failed to comply with those
requirements within 21 days after being so notified,

the Minister may decide to reject the application without
determining whether to approve or disapprove of the
carrying out of the project or to give or refuse to give
approval for the concept plan (as the case requires).
…

14 Certain documents are required to be made publicly available by the
Director-General under cl 8G of the Regulation which provides:

(1) This clause applies to the duty of the Director-General
under section 75X (2) of the Act to make specified

823



documents relating to a project publicly available. 
(2) The documents are to be made available on the
Department’s website and in such other locations as the
Director-General determines. 
(3) The documents are to be posted on the Department’s
website and in those other locations within 14 days of:

(a) in the case of a document that is an application,
request or submission—the date on which the
application, request or submission is made, or 
(b) in the case of a document that is a determination
of environmental assessment requirements, a report
or an approval—the date on which the determination,
report or approval is made or given.

(4) In addition to the documents referred to in section 75X
(2) of the Act, the Director-General is to include on the
Department’s website and in such other locations as the
Director-General determines the following documents:

(a) the declaration of development as a project to
which Part 3A of the Act applies or its declaration as a
critical infrastructure project, 
(b) guidelines published under section 75F or 75H of
the Act, 
(c) any environmental assessment in relation to a
project that has been placed on public exhibition
under section 75H of the Act, 
(d) responses to submissions, preferred project
reports and other material in relation to a project
provided to the Director-General by the proponent
after the end of the public consultation period
(whether under section 75H (6) of the Act or
otherwise), 
(e) reports of panels under section 75G of the Act or
of inquiries under section 119 of the Act in relation to
a project, 
(f) any reasons given to the proponent by the Minister
as referred to in section 75X (3) of the Act.

(5) A document may be made available on the Department’s
website by providing an electronic link to the document on
another website.

15 While the principal issue in this case concerns the application of s 75H(3)
and the circumstances under which the Director-General can accept an
environmental assessment for public exhibition, it is necessary to consider
the scheme provided in Pt 3A more broadly to determine the arguments
raised.
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16 The steps taken under Pt 3A Div 2 in relation to the environmental
assessment requirements (“EAR”) for the Anvil Hill Project follow. No
guidelines have been published by the Minister under s 75F(1). The Director-
General specified the EAR for this project on 26 April 2006 as provided by s
75F(2). These required that the proponent address a number of issues in its
environmental assessment including “Air Quality-including a detailed
greenhouse gas assessment”. Under a section headed “References” the
EAR stated:

The Environmental Assessment must take into account
relevant State government technical and policy guidelines.
While not exhaustive, guidelines which may be relevant to
the project are included in the attached list. The attached list
refers under Air Quality to “Approved Methods for the
Modelling and Assessment of Air Pollutants in NSW (DEC)”.

17 The parties agreed that greenhouse gases are not one of the pollutants
to which this document refers. In other words no relevant State government
technical or policy guidelines in relation to the assessment of greenhouse
gases was referred to in the EAR. The EAR were advised to Centennial as
provided by s 75F(3).

18 On 26 August 2006 Centennial lodged the assessment with the Director-
General as required under s 75H(1). The assessment is a very large and
detailed document. It contains, at Appendix 11, a section headed “Energy
and Greenhouse Assessment”. Although the assessment refers to
greenhouse issues in sections 5.5.8, 6.6, 6.12 and 8.0, these summarise of
the contents of Appendix 11. The introduction in Appendix 11 states in part:

The Greenhouse Gas and Energy Assessment report for the
project has three main sections:

1. An assessment of the energy and greenhouse gas emissions from the
proposed Anvil Hill Project in accordance with recognised assessment
guidelines;
2. Calculation of energy consumption and greenhouse gas emissions for the
proposed Anvil Hill Project for various operational scenarios including
maximum annual production, average annual production and the total
project;
3. Assessment and identification of where relevant management controls
can be utilised to minimise energy use and greenhouse gas emissions and
nomination of specific mitigation strategies to achieve this objective.

The greenhouse assessment is based upon the
methodologies outlined in:

· NSW Energy and Greenhouse Guidelines (Guidelines) for Environmental
Impact Assessment, Sustainable Energy Development Authority and
Planning NSW, 2002
· the World Business Council for Sustainable Development (WBCSD) and
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World Resources Institute (WRI) Greenhouse Gas Protocol 2004 (GHG
Protocol) and
· the Australian Greenhouse Office (AGO) Factors and Methods Workbook
December 2005 (Workbook)

The Greenhouse Gas and Energy Assessment has been
prepared using information provided by Umwelt regarding
the estimated project annual production schedules, annual
electricity consumption, annual diesel consumption, annual
explosives consumption and methane gas emissions for the
proposed Anvil Hill Project.

19 The assessment of greenhouse gases was conducted by the Applicant’s
consultants principally in accordance with the World Business Council for
Sustainable Development and World Resources Institute (WRI) GHG Protocol
2004 (the WBCSP GHG Protocol) which refers to the assessment of scope 1,
2 and 3 emissions. These are defined as follows.

Scope 1: Direct GHG emissions 
Direct GHG emissions occur from sources that are owned or
controlled by the company, for example, emissions from
combustion in owned or controlled boilers, furnaces, vehicles,
etc.; emissions from chemical production in owned or
controlled process equipment. 

Direct CO2 emissions from the combustion of biomass shall
not be included in scope 1 but reported separately… 

GHG emissions not covered by the Kyoto Protocol, eg, CFCs,
NOx etc. shall not be included in scope 1 but may be
reported separately… 

Scope 2: Electricity indirect GHG emissions 
Scope 2 accounts for GHG emissions from the generation of
purchased electricity consumed by the company. Purchased
electricity is defined as electricity that is purchased or
otherwise brought into the organizational boundary of the
company. Scope 2 emissions physically occur at the facility
where electricity is generated. 

Scope 3: Other indirect GHG emissions 
Scope 3 is an optional reporting category that allows for the
treatment of all other indirect emissions. Scope 3 emissions
are a consequence of the activities of the company, but occur
from sources not owned or controlled by the company. Some
examples of scope 3 activities are extraction and production
of purchased materials; transportation of purchased fuels;
and use of sold products and services.
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20 Scope 1 and 2 emissions were assessed and included in the
environmental assessment but not scope 3 emissions which could include
an analysis of the potential greenhouse gas emissions from the burning of
coal by third parties outside the control of the proponent. 

21 Adjustment of the assessment was required under s 75H(2) in relation to
matters other than greenhouse gas assessment and the Director-General
considered the assessment was adequate for public exhibition on or about
23 August 2006 pursuant to s 75H(3). This is evidenced by a letter dated 23
August 2006 from the Director-General to Centennial stating that the
assessment will be made publicly available. The letter states:

I wish to advise you that the Department has determined
that the environmental assessment (EA) for the Anvil Hill
Project adequately addresses my requirements of 29 April
2006, and will now make the necessary arrangements to
make it publicly available.

22 Also in evidence is an undated departmental Minute headed “Anvil Hill
Coal Project Director-General’s Requirements s 75H(2) Adequacy
Assessment”. This stated in relation to greenhouse gas assessment the
following:

The EA includes a comprehensive air quality assessment that
adequately assesses the potential air quality impacts of the
project, including a detailed greenhouse gas assessment.
The air quality assessment has been undertaken in
accordance with DEC’s Approved Methods for the Modelling
and Assessment of Air Pollutants in NSW , and the
greenhouse gas assessment has been undertaken in
accordance with relevant guidelines including:

· The World Business Council for Sustainable Development and World
Resources Institute Greenhouse Gas Protocol 2004; and
· The Australian Greenhouse Office Factors and Methods Workbook
December 2005.

Reference is also made to draft guidelines prepared by SEDA
and PlanningNSW in 2002 titled NSW Energy and Greenhouse
Guidelines for EIA. However, the Department notes that
these guidelines are yet to be finalised or endorsed by the
NSW Government, and are not referenced in the list of
relevant guidelines attached to the Director-General’s
requirements. Consequently, there is no specific requirement
to consider these guidelines. 

23 The environmental assessment was publicly exhibited from 25 August to
6 October 2006. These proceedings were commenced on 19 September
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2006.

24 Another departmental Minute dated 13 September 2006 in evidence is
headed “Anvil Hill Project-Panel of Experts” and is a request to the Minister
for Planning to constitute a Panel of Experts for the Anvil Hill Project. There
is provision for such a panel to be appointed by the Minister under s 75G to
assess any aspect of a project referred to it by the Minister. Under “Terms of
Reference” the following is stated:

The Department considers that the key issues of concern to
the community requiring further specialised technical
assessment relate to noise, air quality, flora and fauna, and
vegetation offsets. The Department has prepared terms of
reference which reflect these key concerns…
In regard to greenhouse emissions, the EA includes an
assessment of the direct greenhouse gas emissions likely to
be generated by the mine itself (e.g methane escaping from
the coal seams and diesel emissions from the mining fleet),
but does not include an assessment of the indirect emissions
associated with the use of the resource either in Australia or
overseas. This approach is based on sound greenhouse
accounting procedures, and is consistent with the current
guidelines for calculating greenhouse emissions from coal
mines published by the Australian Greenhouse office.
Consequently, while it is recognised that the burning of coal
extracted from coal mines produces significant amounts of
greenhouse gases, and that increasing greenhouse gas
levels in the atmosphere have implications for global
warming and climate change, the Department does not
believe it is either necessary or appropriate for the Panel of
Experts to examine the implications of the project on climate
change.

25 That Minute is signed by the Director-General and the Minister, inter alia.
A Panel of Experts was constituted under s 75G(1)(a) on 19 September
2006. The Panel of Experts was directed to:
1. Consider and advise on the:
(a) following impacts of the project:
· noise and blasting;
· air quality, in particular dust impacts; and
· flora and fauna, in particular vegetation offsets.
(b) Relevant issues raised in submissions in regard to these impacts; and
(c) Adequacy of the proponent’s response to the issues raided in
submissions, and

2. Identify and comment or [sic] any other significant issues
raised in submissions or during the panel hearings.
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26 It appears the final Terms of Reference were amended from those
attached to the Minute signed by the Minister as subsection (2) did not
appear in the version attached to the Minute. Subsection (2) potentially
encompasses the issue of GHG emissions from the burning of coal.

27 The process of assessment under s 75H has continued since proceedings
were commenced. Section 75H(6)(a) provides that the Director-General may
require the proponent to submit to him a response to the issues raised in
submissions, and this was done by letter to Centennial dated 16 October
2006. A partial response to submissions received during the public
exhibition of the assessment dated 30 October 2006 was provided by
Centennial to the Director-General. That response included an assessment
of greenhouse gas emissions resulting from the burning of the coal intended
to be recovered from the Anvil Hill mine (scope 3 emissions). This is
available on the Department of Planning website as required by cl 8G(4)(d)
of the Regulation. 

28 The Applicant conceded that if this material had been part of the
assessment and placed on public exhibition pursuant to s 75H(3) he would
not be before the Court. He argued his case still has utility because the
failure to publicly exhibit the environmental assessment with this
information is a failure to comply with an important part of the Pt 3A
process so that members of the public can be properly informed in order to
determine if they wish to make submissions.

29 It is also clear from documents tendered that a large number of
submissions raising concerns about the greenhouse implications of burning
coal from the Anvil Hill project were received before and during the
exhibition period for the environmental assessment.

Scope 3 emissions
30 The WBCSD GHG protocol relied on by Centennial’s consultants is
directed to identifying GHG in the context of businesses wishing to develop
a GHG inventory to serve goals such as managing GHG risks and identifying
reduction opportunities, public reporting and participation in voluntary GHG
programs, participating in mandatory reporting programs, participating in
GHG markets and recognition for early voluntary action. As the Applicant
submitted the protocol is not directed at the assessment of GHG emissions
in a development assessment process but rather at the calculation of GHG
in the context of carbon trading schemes where a carbon “inventory” is
required.

31 Chapter 4 of WBCSD GHG Protocol states in relation to scope 3 emissions
that:

While data availability and reliability may influence which
scope 3 activities are included in the inventory, it is accepted
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that data accuracy may be lower. It may be more important
to understand the relative magnitude of and possible
changes to scope 3 activities. Emission estimates are
acceptable as long as there is transparency with regard to
the estimation approach, and the data used for the analysis
are adequate to support the objectives of the inventory.
Verification of scope 3 emissions will often be difficult and
may only be considered if data is of reliable quality.

32 The Australian Greenhouse Office Factors and Methods Workbook
December 2005 states that:

Members of the Greenhouse Challenge Plus programme are
required to separately report scope 1 and 2 emissions and
the scope 3 emissions they currently report (i.e. emissions
from off-site waste disposal, emissions associated with the
production of fuels, and emissions from the generation of
purchased electricity – see below). Members are also
encouraged (but not required) to report other scope 3
emissions.

33 The Department of Planning’s Draft Guidelines Energy and Greenhouse
in EIA May 2006 which are relevantly the same as the 2002 Guidelines
referred to in the s 75H(2) adequacy assessment report at par 22 state that:

With “upstream” issues (inputs to the project such as
materials, plant and equipment), a case by case approach
needs to be taken. The energy and greenhouse implications
associated with the “processing or handling” of the important
material inputs to the project immediately prior to the project
may need to be considered. However at this stage it is not
considered appropriate or feasible to consider all embedded
energy or greenhouse emissions in materials or other inputs
to projects.
With “downstream” issues (outputs from the project in terms
of products and waste, or implications in terms of induced
use of products, infrastructure or services), a case by case
approach needs to be taken. Generally emissions and waste
products should be considered (unless being recycled or
reused) including any “decomposition” methane sources. In
cases where the product is likely to be considered as an
“upstream” input for another project, then to it [sic] may not
be necessary to be considered in the assessment of the
project. This would avoid double counting.

34 The provision of scope 3 emission calculations in the above documents
demonstrates that such an assessment can be done methodologically,
albeit with limitations on how these should be applied. The Department of
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Planning’s Draft Guidelines are directed to environmental impact
assessment processes unlike the other documents.

Applicant’s case
Issue 1: Assessment did not comply with EAR
35 Section 75F(1) empowers the Minister to issue guidelines for the purpose
of approving projects under Pt 3A including guidelines as to “levels of
assessment”. No such guidelines have been issued.

36 The EAR issued by the Director-General included a requirement that
Centennial’s environmental assessment include an assessment of as a
“key” issue “Air quality – including a detailed greenhouse gas assessment”.

37 The EAR necessitated “a detailed greenhouse gas assessment” as an
aspect of Centennial’s environmental assessment. It follows that whatever
else the “detailed greenhouse gas assessment” was to be, it was to be an
“environmental assessment”. This follows from s 75H(1) which required
Centennial to submit an “environmental assessment” and the EAR
themselves which dictated what was to be in that environmental
assessment.

38 The expression “environmental assessment” in the EAR should be given
the same meaning it bears in s 75F and s 75H. This is because the
requirements are an “instrument” within the meaning of s 3(1) of the
Interpretation Act 1987 and because such instruments, absent intention to
the contrary, are to be construed as having the same meaning as the Act
authorising them: s 11 Interpretation Act.

39 The expression “environmental assessment” means “an assessment of
the impact on the environment of the proposal”. Other words synonymous
with, or similar to, “impact” might be used. However, the word
“environment” is essential to the notion as is the idea that the impacts are
those causally connected to the proposal. “Environment” is defined in s 4 of
the EP&A Act to include “all aspects of the surroundings of humans, whether
affecting any human as an individual or in his or her social groupings”.

40 It follows that an environmental assessment is an assessment of the
impacts of a proposal on all aspects of the surroundings of humans, whether
affecting any human as an individual or in his or her social groupings. In the
absence of guidelines limiting the level of assessment required under s
75F(1) the environmental assessment must be broad, as a matter of law.

Issue 2: Failure to take into account ESD principles
41 The EP&A Act includes in its objects at s 5(a)(vii) the encouragement of
ecologically sustainable development (“ESD”). Under s 4 of the EP&A Act,
ESD has the same meaning as in s 6(2) of the Protection of the Environment
Administration Act 1991. The principles are applicable to decisions made
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under the EP&A Act and the Director-General should have had regard to
these when he decided that the environmental assessment did adequately
address the EAR. Further the Director-General must act in the public
interest. Following the decision of Telstra v Hornsby Shire Council (2006)
146 LGERA 10, consideration of the public interest means that the principles
of ESD must be considered by a decision-maker. 

42 There are three reasons why the Minister and the Director-General who is
subject to his direction must take into account the public interest when
operating under Pt 3A. Firstly, in the second reading speech, the
Environmental Planning and Assessment Amendment (Infrastructure and
Other Planning Reform) Bill (the Reform Bill) Pt 3A was introduced to the
NSW Parliament:

New Part 3A of the Environmental Planning and Assessment
Act will strengthen environmental outcomes and provide for
earlier consideration of environmental constraints. These
changes will provide a more systematic approach to
resolving environmental issues, replacing the current single
issue considerations. Earlier consideration of environmental
constraints will allow earlier and more effective influence
over project design and location decisions. This provides
better outcomes for the community and the
environment without unreasonable cost to the
proponent. (emphasis added). (Hansard, 9 June 2005, p
16767)

43 Secondly, Pt 3A applies to projects the Minister determines are major
infrastructure or projects of State or regional planning significance.

44 Thirdly, the Minister is required to act “for the good management of the
public affairs of NSW”, s 35CA Constitution Act 1902, meaning in the public
interest. The Director-General must act as directed by the Minister, s 13(2)
EP&A Act, meaning he must also act in the public interest. By virtue of
Telstra v Hornsby that means that ESD principles must be taken into
account. 

45 The two ESD principles most relevant are the precautionary principle and
intergenerational equity. There is no reference to either of these in the
Director-General’s documents at all, including at the stage of deciding
whether the assessment “adequately addressed” EAR. 

Director-General’s submissions
46 A preliminary issue raised in submissions was that the assessment of the
adequacy of the environmental assessment by the Director-General was not
a decision liable to be quashed on judicial review. It did not determine legal
rights and was not a report or recommendation in the sense considered in
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Ainsworth v Criminal Justice Commission (1992) 175 CLR 564.

Issue 1: Assessment did not comply with EAR
47 In s 75F(5) “may” means that EAR need not require an environmental
assessment by the proponent. Rather the preparation of an environmental
assessment by the proponent is at the discretion of the Director-General.
There are no specified requirements or minimum standards for the
environmental assessment in Pt 3A or elsewhere in the EP&A Act. 

48 Part 3A may be contrasted with the Pt 5 requirements for an
environmental impact statement which requirements are more detailed.
Section 111 of the EP&A Act places a duty on the determining authority to
consider to the fullest extent all matters likely to affect the environment by
the proposed activity. Section 112 of the EP&A Act states that in relation to
certain prescribed activities and an activity that is likely to significantly
affect the environment, consent shall not be given before the determining
authority has been furnished with, and has examined and considered, an
environmental impact statement ( EIS) in relation to the activity. 

49 Prineas v Forestry Commission of NSW (1983) 49 LGRA 402 concerned
the decision making process relating to an EIS under Pt 5 of the EP&A Act. In
that case the applicants sought declarations that the EIS relating to logging
in a forest was inadequate and not an EIS within the meaning of s 112 of the
Act. It was held by Cripps J that an EIS does not have to cover every topic
and explore every avenue advocated by experts, and that the EIS in this
case substantially complied with the Act, even though it may have been
better if certain omitted matters were considered. Cripps J stated at 417
that:

…the environmental impact statement must be sufficiently
specific to direct a reasonably intelligent and informed mind
to the possible or potential environmental consequences of
the carrying out or not carrying out of that activity. It should
be written in understandable language and should contain
material which would alert lay persons and specialists to
problems inherent in the carrying out of the activity. I do not
think the obligation in s 111, that is to take into account “to
the fullest extent possible all matters affecting or likely to
affect the environment” imposes on a determining authority
when preparing an environmental impact statement a
standard of absolute perfection or a standard of compliance
measured by no consideration other than whether it is
possible in fact to carry out the investigation…In my opinion
there must be imported into the statutory obligation a
concept of reasonableness…in my opinion, provided an
environmental impact statement is comprehensive in its
treatment of the subject matter, objective in its approach and
meets the requirement that it alerts the decision-maker and
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members of the public and the Department of Environment
and Planning to the effect of the activity on the environment
and the consequences to the community inherent in the
carrying out or not carrying out of the activity, it meets the
standards imposed by the regulations. The fact that the
environmental impact statement does not cover every topic
and explore every avenue advocated by experts does not
necessarily invalidate it or require a finding that it does not
substantially comply with the statute and the regulations. 

50 The Court of Appeal upheld the findings of Cripps J; see Prineas v
Forestry Commission of NSW (1984) 53 LGRA 160.

51 Bell v Minister for Urban Affairs and Planning and Port Waratah Coal
Service Ltd (1997) 95 LGERA 86 also concerned non-compliance with a
requirement imposed by the now repealed Environmental Planning and
Assessment Regulation 1994 (NSW). In that case, development consent was
granted by the Minister, as consent authority, for coal facilities, a
designated development under the EP&A Act. An objector to the
development complained that the EIS prepared in support of the application
contained deficiencies, as it did not comply with certain requirements of the
Director-General of the Department of Urban Affairs and Planning given
pursuant to cl 51 and 52 of the 1994 Regulation, relating to what the
contents of an EIS must include and stating that in preparing an EIS the
applicant must consult with the Director and have regard to the Director’s
requirements. Applying the decision of Cripps J in Prineas, Bignold J held at
109-110 that although the EIS wrongly omitted material that cl 51 required
be included, the omission, though significant, was not so significant that it
invalidated the whole of the EIS. He stated at 109 that undue influence
should not be placed on what is omitted from an EIS to the extent that it
outweighs a consideration of the legal adequacy of what is included in the
EIS. It follows from these cases that the environmental assessment in this
case is adequate given the more stringent requirements for an EIS in Pt 5.

52 The second reading speech of the Reform Bill emphasises that the aim of
Pt 3A is to cut red tape (Hansard, 9 June 2005, p 16764).

53 The EP&A Act is concerned with controlling development of land to
prevent inappropriate environmental effects. Implicit in the assessment is
that it is the project itself which causes effects on the environment in a
proximate way. In Minister for Environment and Heritage v Queensland
Conservation Council Inc and Anor (2004) 139 FCR 24 the full bench of the
Federal Court held that effects which are sufficiently close to the action to
allow it to be said, without straining the language, that they would be the
consequences of the action on the protected matter at [53] are relevant.
That case was considering the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) (EPBC Act) which requires that likely effects be
considered (s 75(2)(a)) and has no application to Pt 3A.
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54 The issue of causation does not arise because the Applicant must fail for
the above reasons. If it is necessary to consider causation the following
arguments were put forward. Even if causation as considered by the High
Court in Marche v E and MH Stramere Pty Ltd (1991) 171 CLR 506 is
applicable, there are cautionary statements about its application by the
High Court in Allianz Australia Insurance Ltd v GSF Australia Pty Ltd (2005)
221 CLR 568 and Travel Compensation Fund v Tambree (trading as
Tambree & Associates) 80 ALJR 183. Further a subsequent event can break
the chain of causation, for example Medlin v State Government Insurance
Commission (1995) 182 CLR 1. Any later use of coal mined over time from
the Project can only occur as a result of independent and voluntary human
action. It will be subject to actual and potential regulation in that context.
The GHG emissions from burning the coal will be released as a product of
other activities, undertakings and development in Australia and overseas.
These impacts are completely separate from the Anvil Hill Project.

55 Burning coal to produce GHG emissions in NSW will be conducted in
activities subject to regulation under the EP&A Act. Overseas burning of the
coal is also likely to be subject to overseas regulation. The release of GHG
from power plants is likely to be subject to increasing regulation nationally
and internationally. Technologies relating to GHG are developing and may
change over the next two decades.

56 None of the relevant instruments require the impacts of the combustion
of coal mined from the Anvil Hill Project to be assessed, those instruments
being:
(a) the WBCSD GHG Protocol
(b) the Australian Greenhouse Office (AGO) factors and Methods Workbook
December 2005
(c) the NSW Greenhouse Plan, and
(d) the Draft Energy and Greenhouse Guidelines for Environmental Impact
Assessment, Sustainable Energy Development Authority and Planning NSW.

Issue 2: Failure to take into account ESD principles
57 The Director-General did have regard to ESD principles. The fact that an
assessment of GHG emissions alone was required demonstrates that regard
was intended to be had to the future impacts of GHG. The problem of
climate change/global warming is an increasing problem which is
recognised by the Director-General in taking into account the environmental
concern about GHG emissions by requiring an analysis of these and that
must include the effect on future generations. 

58 ESD requires that there be integration of environmental and economic
considerations in decision making about projects. The Director-General
required GHG to be assessed in the environmental assessment and
therefore clearly intended that it be taken into account. Further there are
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minutes and notes on the departmental files to the Director-General which
show that the Director-General was made aware directly of concerns raised
about the impact of GHG from the project on climate change/global
warming.

59 There is no requirement that the Director-General give reasons as to why
he considered the environmental assessment was adequate. The document
prepared in the department for the Director-General on the adequacy of the
environmental assessment can be assumed to have informed his decision to
accept the environmental assessment. As this is part of an ongoing process
to consider the project under Pt 3A for approval it should not be expected
that reasons are given at every step of that process. 

Centennial’s submissions
Issue 1: Assessment did not comply with EAR 
60 The submissions of the Director-General were adopted. There are factual
matters relevant to the issues. There has now been a further assessment of
GHG by Centennial in the responses required under s 75H(6)(a) which
includes consideration of scope 3 emissions. The provision of that response
satisfies any complaint that such information will not be part of the
assessment process. Further there are references to ESD in the
environmental assessment. 

61 There was no authority put forward by the Applicant to support his
argument that environmental assessment is required for activities of third
parties, which requirement is foreign to planning law. Reliance on cases
considering the Environment Protection and Biodiversity Conservation Act
1999 (Cth) (EPBC Act) are of little assistance as it specifically requires that
adverse impacts on a protected matter must be considered unlike any
provisions in Pt 3A.

62 The Applicant is arguing that the Director-General failed to correctly
construe his own EAR. That is inherently unlikely and in any event the EAR
were satisfied because the environmental assessment included scope 1 and
2 emissions being assessed and on any view that constituted a detailed
GHG assessment. 

63 The consideration of whether there has been a breach of Pt 3A must be
undertaken in light of Project Blue Sky v Australian Broadcasting Authority
(1998) 194 CLR 355 at [93].

64 Section 75X is a complete answer to the Applicant’s case. Tugun Cobaki
Alliance v Minister for Planning and RTA [2006] NSWLEC 396 considered this
section and the findings of Jagot J at [179]-[184] are embraced.

Issue 2: Failure to take into account ESD principles
65 ESD principles are not mandatory relevant considerations as determined
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in Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 for
any decision under Pt 3A and certainly not the intermediate decision under
review. 

66 ESD principles are not mandatory relevant considerations by virtue of the
second reading speech relied on by the Applicant. Section 75B(2) which
specifies the projects to which the part may apply does not import an
obligation to have regard to ESD. The oath under the new s 35CA of the
Constitution Act 1902 does not mean that ESD is a mandatory relevant
consideration. 

67 The Applicant has not established that they were not taken into account.

68 Further the evidence suggests the Director-General did take ESD
considerations into account (the effective integration of economic and
environmental considerations in decision making processes) given the large
number of matters in the “adequacy checklist” and the environmental
assessment. Requiring a detailed GHG assessment also reflects an
awareness of ESD principles.

Finding
Issue 1: Assessment did not comply with EAR
69 The Director-General’s submissions raised five matters concerning the
interpretation of Pt 3A which he said confirmed his arguments. I will
consider each of these matters first as these relate to how Pt 3A operates in
relation to s 75F and 75H.

70 Firstly, the Director-General argued that Pt 3A does not have the effect of
requiring that an environmental assessment be produced by a proponent
for development under that part. Environmental assessment by the
proponent is required under Pt 3A, contrary to the arguments of the
Director-General. That is clear from the nature of the projects which are
likely to come under Pt 3A as described by s 75B(2), the wording of s 75H(1)
and s 75I(2)(a) which requires a proponent’s environmental assessment be
sent to the Minister. Section 75J(1)(b) refers to the Minister giving approval
for a particular project if the EAR have been complied with. Further cl 8D of
the Regulation refers to the failure to comply with the EAR by a proponent
as a basis for the Minister rejecting the application without determining it.
The only way the proponent is required to apply the EAR in Pt 3A is through
the provision of an environmental assessment under s 75H(1) suggesting
the provision of an environmental assessment by the proponent is an
essential part of the process under Pt 3A. The inclusion of “may” in s 75F(5)
enables the Director-General to specify a form for the environmental
assessment if he so chooses, it does not mean that an environmental
assessment by the proponent is optional under Pt 3A.

71 Secondly, the Director-General submitted the content of an
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environmental assessment is subject to the discretion of the Director-
General in establishing the EAR. That submission appears to be correct. The
EAR are determined by the Director-General as provided by s 75F(2) and
notification of the EAR to the proponent occurs under s 75F(3). Section
75F(5) provides that the EAR can require an environmental assessment by a
proponent in a form approved by the Director-General. 

72 Thirdly, according to the Director-General’s submissions, an
environmental assessment may be accepted for public exhibition by the
Director-General even if it does not adequately address the EAR. The
provisions of Pt 3A do not bear out this interpretation. Section 75H(3) does
not specify in its terms that the Director-General form a view whether the
environmental assessment submitted is adequate in terms of the EAR
before accepting the environmental assessment for public exhibition. As the
Applicant argued, that requirement is implied by the language of s 75H(3),
which refers to acceptance of the environmental assessment by the
Director-General. Given that s 75H(2) enables the Director-General to
require an amended environmental assessment if he considers it does not
adequately address the EAR, the use of “accept” in s 75H(3) suggests that
he has to undertake that analysis of whether the environmental assessment
is adequate in order to accept it and place it on public exhibition. This is
confirmed by the Director-General’s actions in considering a Minute on the
adequacy of the environmental assessment before deciding whether it was
ready for public exhibition. Further, the letter sent by the Director-General
to Centennial dated 23 August 2006 states that the Director-General
considers the environmental assessment satisfies the EAR and that the
environmental assessment can be placed on public exhibition. This is further
confirmed by the second reading speech for the Reform Bill which states:

Prior to exhibiting the environmental assessment the
director-general must be satisfied that the assessment meets
the specified requirements. (Hansard, 9 June 2005, p 16765)

73 Fourthly, the Director-General may, pursuant to s 75F(3), modify the EAR
subsequently by further notice to the proponent. Part of the argument in
support of this submission was that the decision to allow an environmental
assessment to be exhibited which did not comply with the EAR was an
implied modification of the EAR. Given that I have already decided that the
environmental assessment must be held to have complied with the EAR
before it can be publicly exhibited it is difficult to accept that submission.
Further, the decision to allow the environmental assessment to be publicly
exhibited cannot act as an implied modification of the EAR because that is
not a process contemplated in the division. There is no suggestion that any
action under s 75F(3) has taken place in this case. Reliance on Hutley JA in
Prineas at 167 that the EIS in that case was ultimately exhibited with
approval of the Director-General of Planning suggesting an implied
modification of his requirements, does not assist the Director-General’s
argument, as Hutley JA had concluded that there was no requirement, only
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a recommendation, from the Director-General. In Pt 3A the EAR identified by
the Director-General are clearly significant as they alone determine what
level of assessment must be undertaken in the environmental assessment,
particularly in the absence of any guidelines issued by the Minister under s
75F(1). This is emphasised by the second reading speech stating that
environmental outcomes will be strengthened as a result of Pt 3A being
introduced (see par 42 above).

74 Having decided in relation to the third issue above that the Director-
General must decide if an environmental assessment does adequately
address the EAR before being placed on public exhibition, the fifth argument
raised by the Director-General is at the centre of the issues in this part of
the case. The issue is whether the adequacy of compliance with the EAR in
an environmental assessment is a discretionary decision of the Director-
General and not therefore one the Court can consider. It is the Applicant’s
primary argument that the decision whether the EAR have been complied
with in the environmental assessment (he argued they have not) is a legal
issue and therefore one the Court can consider in its own right in judicial
review proceedings. 

75 A threshold issue raised by the Director-General was that his forming the
view that the environmental assessment adequately addresses the EAR was
not a decision which could be subject to judicial review. This was partly
because the Director-General argued there was no requirement in the Act
for him to form such a view, which argument I have rejected. The Director-
General argued that this was certiorari in disguise as it was seeking to
quash a decision which had no legal effect or did not alter rights, interests
or liabilities as identified in Ainsworth v Criminal Justice Commission (1992)
175 CLR 564 at 580. I have held that there is a decision required by the
Director-General that before an environmental assessment is publicly
exhibited under s 75H(3) it must be found to have adequately addressed the
EAR. It is clear that a declaration can be sought in relation to that decision,
see Greiner v Independent Commission Against Corruption (1992) 28
NSWLR 125 and also the majority of the High Court in Ainsworth at 581-582.
I consider that the decision can be the subject of an application for
declaratory relief in judicial review proceedings.

76 The Applicant argued that while the decision is a subjective one reached
by the Director-General it nevertheless raises a legal question. The
Applicant’s counsel argued that the Director-General had to ask himself two
questions in relation to the environmental assessment, (i) did the
environmental assessment comply with the EAR and (ii) if not, can it be said
that it generally complies with those requirements. As the environmental
assessment provided did not contain a detailed analysis of GHG in
conformity with the EAR it was clear that the Director-General did not ask
himself the first question and he therefore fell into legal error. This
submission was made on the basis that a detailed GHG assessment could
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only comply with the EAR if the conduct of the mine did not have the effect
of causing carbon dioxide emissions when the coal is burnt because that
caused an environmental impact, meaning an impact on all aspects of the
surrounding of humans “whether affecting any human as an individual or in
his or her social groupings” (definition of “environment” in s 4(1) of the
EP&A Act). Accordingly the Director-General misconstrued the EAR
according to the Applicant. Because he applied a wrong principle the
opinion he formed is able to be set aside because this was an error of law, in
conformity with dicta in Minister for Immigration and Ethnic Affairs v Wu
Shan Liang (1996) 185 CLR 259. 

77 Because Pt 3A provides no guidance on the exercise of the Director-
General’s discretionary decision in determining the scope and application of
the EAR the passage in Buck v Bavone (1976) 135 CLR 110, referred to in
Wu Shan Liang (at 275-276) would appear to favour the Respondent’s
arguments. In the passage from Buck v Bavone quoted in Wu Shan Liang,
Gibbs J stated at 118-119:

It is not uncommon for statutes to provide that a board or
other authority shall or may take certain action if it is
satisfied of the existence of certain matters specified in the
statute. Whether the decision of the authority under such a
statute can be effectively reviewed by the courts will often
largely depend on the nature of the matters of which the
authority is required to be satisfied. In all such cases the
authority must act in good faith; it cannot act merely
arbitrarily or capriciously. Moreover, a person affected will
obtain relief from the courts if he can show that the authority
has misdirected itself in law or that it has failed to consider
matters that it was required to consider or has taken
irrelevant matters into account. Even if none of these things
can be established, the courts will interfere if the decision
reached by the authority appears so unreasonable that no
reasonable authority could properly have arrived at it.
However, where the matter of which the authority is required
to be satisfied is a matter of opinion or policy or taste it may
be very difficult to show that it has erred in one of these
ways, or that its decision could not reasonably have been
reached. In such cases the authority will be left with a very
wide discretion which cannot be effectively reviewed by the
courts.

78 I agree with the Director-General’s submission that the factual record
shows that the Director-General did consider whether the environmental
assessment complied with the EAR and concluded that it adequately
addressed these. That is confirmed by the letter to Centennial dated 23
August 2006. 
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79 There are no specific requirements identified for the contents of an
environmental assessment and no trigger specified for when it is required in
terms of the level of impact on the environment. Part 3A is unlike Pt 5 of the
EP&A Act in this regard. Apart from the EAR specified by the Director-
General there are no other provisions concerning the contents of the
environmental assessment. Nor are there any requirements for the content
of the EAR to be specified by the Director-General, these are wholly within
the discretion of the Director-General. Further s 75H(2) states that the
Director-General may consider if the environmental assessment adequately
addresses the EAR. 

80 The Applicant argued that the broad definition of “environment” in the
EP&A Act combined with a broad application of causation based on common
sense, relying on Marche, provides a legal principle which binds the
Director-General so that he had to require scope 3 emissions be provided in
the environmental assessment by Centennial because that is what the EAR
required by “detailed GHG assessment”. There is no definition of
environmental assessment in the EP&A Act so that the meaning of the
expression in Pt 3A is undefined. The words should be given their ordinary
meaning. In one sense that is what the Applicant’s argument seeks to do,
however, to argue that “environment”, because so broadly defined in s 4,
must be so interpreted in every section in which it appears elevates the
definition of “environment” to an objective legal test without any other
provision of Pt 3A providing any support for that view. As stated by McColl JA
in Cranbrook School v Woollahra Council (2006) 146 LGERA 313 at [39] “…
the meaning of a definition turns on the context in which it appears,
considered as a whole…” See also, generally, [38] - [40] of that decision.

81 Regardless of the conclusion I come to on whether the causation of
environmental impact in this case is relevant to the environmental
assessment my view is that there is no legal “test” imposed on the Director-
General in forming his view on the adequacy of the Applicant’s
environmental assessment as the Applicant’s arguments proposed.

82 Part 3A lacks objective criteria within it by which to assess the EAR
prepared by the Director-General and the proponent’s environmental
assessment, and the Applicant’s specific arguments fail on this ground
given there is no statutory indication within Pt 3A that the Director-
General’s subjective judgment is intended to be subject to any legal test
such as that proposed by the Applicant. I agree with the Director-General
that the legal “tests” as contended by the Applicant have no statutory basis
and the second test of determining adequacy of compliance would appear
to undermine the first test which the Applicant contends has been breached.
The Applicant is unsuccessful on this ground.
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Causation of environmental impact
83 The issue of causation did not need to be determined in order to answer
the first issue raised although it was raised in that context, but does arise in
answering the second issue. The Applicant proposed, relying on Marche that
a common sense test applies to causation of environmental impact. That
meant that it was common sense to determine that there would be
greenhouse impacts resulting from the burning of the coal from the Anvil
Hill Project which would contribute to global warming/climate change and
that therefore this impact should be considered in the environmental
assessment for the project. Marche concerned the test for determining
causation under the law of negligence. It is problematic to apply a rule of
causation relying on commonsense, developed to enable legal liability to be
determined in private law matters, where whether actual injury or loss
sustained by a plaintiff is sufficiently connected with the breach of a duty of
care of the defendant is in issue, to judicial review proceedings concerning
the meaning of “environmental assessment” under the EP&A Act. As the
Respondents argued, environmental assessment is designed to assess the
magnitude of possible future adverse consequences of a particular activity
to the environment. The Applicant has not referred me to any case where
such reasoning has been applied in a judicial review context, let alone one
similar to this case. The Director-General’s arguments identified, as
summarised at par 54, the limitations in relation to the application of the
principle in Marche. As I discuss below the issue of causation does require
some judgment to be applied, as the Director-General’s submissions
recognised, but there are cases which have considered the issue in the
context of environmental assessment that are more applicable than Marche.

84 The issue of potential causation of impact justifying environmental
assessment has arisen in several cases in NSW and under the EPBC Act.
These have considered what impacts are sufficiently related to the proposed
activity and therefore necessary to be considered in environmental
assessments under other parts of the EP&A Act and other legislation
requiring environmental impact assessment such as the EPBC Act. Broadly,
cases have held that environmental assessment requires the consideration
of impacts which are sufficiently connected to a particular project, and can
include off site impacts resulting from third parties not under the control of
the proponent. In Bell, Bignold J accepted that an EIS could be required to
consider off site effects. That case considered whether the impact of
increased numbers of coal trains on the Northern Rail Line should be
included in the EIS prepared in relation to the expansion of Stage 3 of the
Koorangang Island Coal Terminal which provided for stockpiling and ship
loading of coal. Bignold J concluded at 101 that external environmental
impacts of some development are relevant in assessing the likely impact on
the environment where a “real and sufficient link” is demonstrated. 

85 The Director-General argued that if causation became relevant (he
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argued it was not) there must be some likelihood of the particular effects
occurring and proposed that an appropriate test beyond that identified by
Bignold J is that the environmental effects of a proposed project are
significant, proximate, and not unlikely to occur.

86 The Applicant relied on decisions in the Federal Court in relation to the
EPBC Act. That Act specifically requires the Minister in deciding if a
particular proposal is a controlled action to which that Act applies to
consider “all adverse impacts” of a proposal. At first instance Keifel J in
Queensland Conservation Council Inc v Minister for the Environment and
Heritage [2003] FCA 1463 considered the objects of the EPBC Act and its
particular provisions. Section 75(2) requires the Minister to consider all
adverse impacts the action has or will have, or is likely to have, on the
protected matter, in that case the world heritage values of the Great Barrier
Reef. Her Honour rejected the Minister’s argument that “all adverse impacts
the action is likely to have” did not include the action of third parties which
would result from the action taking place. She referred to a decision of the
New Zealand Court of Appeal, Environmental Defence Society Inc v South
Pacific Aluminium Ltd (no 4) (1981) 1 NZLR 530, where Woodhouse P
(Cooke, Richardson and McMullin JJ concurring) held that impacts which
required assessment were broader than site-specific impacts. In particular,
in that case, Woodhouse P stated at 534 that:

…it could not be Parliament’s intention that in every context
a discussion limited to site-specific environmental impacts
will satisfy an applicant’s responsibility to provide a realistic
impact report. If that were the case the “green light” could
well be given to some major industrial project which involved
insignificant environmental implications considered by
reference only to the site itself, but manifold and adverse
effects when assessed against the further construction of
another undertaking which alone could give it industrial
meaning and with which it clearly would be inextricably
involved.

87 Further cases referred to by Kiefel J were Kivi v Forestry Commission of
NSW (1982) 47 LGRA 38, where Cripps J referred to the need for assessment
to extend to the “whole, cumulated and continuing effect” of an activity,
findings also adopted by Sackville J in Tasmanian Conservation Trust Inc v
Minister for Resources (1995) 55 FCR 516 at 541. Kiefel J concluded at [31]
that:

These cases strongly suggest that the question whether
there is likely to be significant effects upon the environment
requires a wide consideration of the consequences which will
follow if a proposed activity proceeds.

88 In relation to s 75 of the EPBC Act she held that a wider inquiry was
required “limited only by considerations of the likelihood of it happening” (at
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[39]).

89 At issue was whether the use of water by cotton farmers downstream of
the proposed dam the subject of Ministerial consideration and the likely
environmental impacts this would have was relevant to the Minister’s
consideration and her Honour held that it was.

90 This decision was upheld on appeal. In Minister for Environment and
Heritage v Queensland Conservation Council Inc (2004) 139 FCR 24 the full
Federal Court held at [53] that “impact” in its ordinary meaning can readily
include the “indirect” consequences of an action and may include the
results of acts by people other than the principal actor. The Court also held
that the EPBC Act required consideration of:

…effects which are sufficiently close to the action to allow it
be said, without straining the language, that they are, or
would be, the consequences of the action on the protected
matter.

91 While that finding on “effects” is focussed on the relevant protected
matter as referred to in the EPBC Act, it is equally applicable to consider
effects which may harm the environment in NSW, whether these be direct
or indirect.

92 That decision may be contrasted with the decision of Dowsett J in Wildlife
Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v
Minister for the Environment and Heritage [2006] FCA 736. That decision
concerned a challenge to the Minister’s decision that a referred proposal for
a new coal mine was not a controlled action. The Respondents relied on his
finding at [72] to suggest that a finding of causation in relation to the
impacts of climate change/global warming could not be made:

I have proceeded upon the basis that greenhouse gas
emissions consequent upon the burning of coal mined in one
of these projects might arguably cause an impact upon a
protected matter, which impact could be said to be an impact
of the proposed action…However I am far from satisfied that
the burning of coal at some unidentified place in the world,
the production of greenhouse gases from such combustion,
its contribution towards global warming and the impact of
global warming upon a protected matter, can be so
described. The applicant’s concern is the possibility that at
some unspecified future time, protected matters in Australia
will be adversely and significantly affected by climate change
of an unidentified magnitude, such climate change having
been caused by levels of greenhouse gases (derived from all
sources) in the atmosphere. There has been no suggestion
that the mining, transportation or burning of coal from either
proposed mine would directly affect any such protected
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matter, nor was there any attempt to identify the extent (if
any) to which emissions from such mining, transportation
and burning might aggravate the greenhouse gas problem.
… This case is far removed from the factual situation in
Minister for Environment and Heritage v Queensland
Conservation Council Inc (2004) 139 FCR 24 . 

93 That case was reviewing a decision of the relevant Commonwealth
Minister of the Environment not to declare a particular action to be a
controlled action. I do not find it persuasive if it is relied on by the
Respondents as suggesting that the impacts of GHG emissions produced
from coal mined in NSW are beyond the scope of environmental impact
assessment procedures in NSW. I do not know what evidence was before
Dowsett J as to what measurement of GHG emissions is feasible, for
example. This case concerns different circumstances, namely what is
required by a detailed GHG assessment in the context of an environmental
assessment of a large coal mine under the EP&A Act. 

94 It is clear from the evidence that the extent of potential GHG emissions
from mining and transportation, and operation of the mine, have been
calculated in the scope 1 and 2 emissions contained in the environmental
assessment. Scope 2 emissions are indirect GHG emissions being the
emissions resulting from the electricity to be consumed by the proponent.
As outlined above at par 30-34 and in argument, no international or national
instrument referred to in these proceedings requires that scope 3 emissions
be calculated because of methodological issues related to, inter alia, double
counting. Apart from the draft Department of Planning Guideline the
protocols referred to are not directed to environmental impact assessment
particularly but rather the calculation of GHG gases in relation to inventory
calculations, as identified in par 30 above. The issue of double counting may
well be relevant in that context. 

95 The draft Department of Planning Guidelines 2006 are directed to
environmental impact assessment and refer to scope 3 emissions being
prepared on a case by case basis (see par 33). They also refer to the issue
of double counting. The Guidelines have apparently been in draft form since
at least 2002 as that is the date of a previous similar version in the
evidence. It was emphasised by the Director-General that this was still a
draft guideline and therefore had no formal legal standing. In relation to the
definition of scope 3 emissions this document appears very similar to the
other protocols referred to. Those protocols were also not identified by the
Director-General as being formally adopted as government policy.
Nevertheless the Director-General did accept as adequate the reliance of
Centennial on the WBCSD Protocol and the Australian Greenhouse Office
Factors and Methods Workbook in the environmental assessment. 

96 The Applicant argued that GHG emissions from the burning of the coal
should be considered in the environmental assessment because of the
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contribution to global warming/climate change. Scope 3 emissions are
intended to measure that impact. It is clear that scope 3 emission
calculations can be undertaken, as they have been in the response
document prepared by Centennial. 

97 Given the quite appropriate recognition by the Director-General that
burning the thermal coal from the Anvil Hill Project will cause the release of
substantial GHG in the environment which will contribute to climate
change/global warming which, I surmise, is having and/or will have impacts
on the Australian and consequently NSW environment it would appear that
Bignold J’s test of causation based on a real and sufficient link is met. While
the Director-General argued that the use of the coal as fuel occurred only
through voluntary, independent human action, that alone does not break
the necessary link to impacts arising from this activity given that the impact
is climate change/global warming to which this contributes. In submissions
the parties provided various scenarios where this approach would lead to
unsatisfactory outcomes such as, in the Director-General’s submissions, the
need to assess the GHG emissions from the use of ships built in a shipyard
which use fossil fuels. Ultimately, it is an issue of fact and degree to be
considered in each case, which has been recognised in cases such as
Minister for Environment and Heritage v Queensland Conservation Council
Inc and Another (2004) 139 FCR 24, by the Full Court at [53]. 

98 The Director-General’s test that the effect is significant, is not unlikely to
occur and is proximate also raises issues of judgment. Climate
change/global warming is widely recognised as a significant environmental
impact to which there are many contributors worldwide but the extent of
the change is not yet certain and is a matter of dispute. The fact there are
many contributors globally does not mean the contribution from a single
large source such as the Anvil Hill Project in the context of NSW should be
ignored in the environmental assessment process. The coal intended to be
mined is clearly a potential major single contributor to GHG emissions
deriving from NSW given the large size of the proposed mine. That the
impact from burning the coal will be experienced globally as well as in NSW,
but in a way that is currently not able to be accurately measured, does not
suggest that the link to causation of an environmental impact is insufficient.
The “not likely to occur” test is clearly met as is the proximate test for the
reasons already stated.

99 While cases concerning the issue of causation in different statutory
contexts have to be applied with care, they are nevertheless instructive,
particularly where it is the ordinary meaning of words such as “impact” and
“effect” on the “environment” which are being considered. While the EPBC
Act has different provisions, as the Respondents emphasised, the cases
under that Act referred to above recognise that the meaning of “impact”
and “effects” clearly has broad application. These meanings inform the
consideration of what environmental impacts are to be assessed under the
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EP&A Act and Pt 3A in particular given the broad definition of “environment”
is s 4 and the broad objects set out in s 5 of the EP&A Act.

100 I consider there is a sufficiently proximate link between the mining of a
very substantial reserve of thermal coal in NSW, the only purpose of which
is for use as fuel in power stations, and the emission of GHG which
contribute to climate change/global warming, which is impacting now and
likely to continue to do so on the Australian and consequently NSW
environment, to require assessment of that GHG contribution of the coal
when burnt in an environmental assessment under Pt 3A.

Issue 2: Did the Director-General fail to take ESD principles into account? 
101 The Applicant’s Points of Claim challenge the Director-General’s opinion
that the environmental assessment prepared by Centennial was adequate
because he failed to take into account ESD principles, particularly the
precautionary principle and the principle of intergenerational equity. These
principles are referred to in the objects in s 5(a)(vii) of the EP&A Act and are
defined in s 6(2) of the Protection of the Environment Administration Act
1991 (PEA Act) as follows:

(2) For the purposes of subsection (1) (a), ecologically
sustainable development requires the effective integration of
economic and environmental considerations in decision-
making processes. Ecologically sustainable development can
be achieved through the implementation of the following
principles and programs:

(a) the precautionary principle—namely, that if there
are threats of serious or irreversible environmental
damage, lack of full scientific certainty should not be
used as a reason for postponing measures to prevent
environmental degradation. 
In the application of the precautionary principle,
public and private decisions should be guided by:

(i) careful evaluation to avoid, wherever
practicable, serious or irreversible damage to the
environment, and
(ii) an assessment of the risk-weighted
consequences of various options,

(b) inter-generational equity—namely, that the
present generation should ensure that the health,
diversity and productivity of the environment are
maintained or enhanced for the benefit of future
generations, 

(c) conservation of biological diversity and ecological
integrity—namely, that conservation of biological
diversity and ecological integrity should be a
fundamental consideration, 
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(d) improved valuation, pricing and incentive
mechanisms—namely, that environmental factors
should be included in the valuation of assets and
services, such as:

(i) polluter pays—that is, those who generate
pollution and waste should bear the cost of
containment, avoidance or abatement,
(ii) the users of goods and services should pay
prices based on the full life cycle of costs of
providing goods and services, including the use of
natural resources and assets and the ultimate
disposal of any waste,
(iii) environmental goals, having been
established, should be pursued in the most cost
effective way, by establishing incentive
structures, including market mechanisms, that
enable those best placed to maximise benefits or
minimise costs to develop their own solutions and
responses to environmental problems.

102 The role of the Court in judicial review proceedings has been considered
on numerous occasions. An oft-quoted passage is that of Mason J in Minister
for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24, where he
states at 41 that:

in the absence of any statutory indication of the weight to be
given to various considerations, it is generally for the
decision-maker and not the court to determine the
appropriate weight to be given to the matters which are
required to be taken into account in exercising the statutory
power.

103 Factors which a decision-maker is bound to consider in making the
decision are determined by construction of the statute conferring the
discretion: Peko-Wallsend at 39. In this Court reliance is also placed on, inter
alia, Mofitt P in Parramatta City Council v Hale and Ors (1982) 47 LGRA 319
at 345 where he states that the applicant bears an onus of establishing a
breach which onus must be discharged in accordance with proper legal
requirements and by inference, not suspicion. Such an inference should be
drawn only

after anxious consideration, but when the inference is
available and ought to be drawn, the court…should not
hesitate to give effect to the inference it has drawn . (at 345).

104 Recently Jagot J in Tugun at [143] applied these statements in relation
to a challenge to the Minister’s decision under Pt 3A in a different context to
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that in this case. 

105 The Applicant is challenging a decision made during a statutory
environmental impact assessment process about a project in relation to
which the final decision whether to approve it is yet to be made. I am not
therefore considering if the final decision maker in approving a project, the
Minister in this case, took into account ESD principles in reaching his final
decision but whether these principles were taken into account by the
Director-General when he accepted Centennial’s environmental assessment
as adequately complying with the EAR. As the Respondents argued there is
no obligation on the Director-General to provide written reasons for his
decisions and it cannot be assumed that in the absence of any reference to
these principles he did not have regard to them. The Applicant bears the
onus of proof in his case.

106 The primary evidence of the Director-General’s reasoning is that
contained in the departmental Minute dated 13 September 2006. This
recommended the establishment of a panel of experts to consider several
issues related to the environmental impact of the project. It states that it
was not necessary or appropriate that the panel consider the implications of
the project on climate change/global warming whilst recognising that such
change was occurring globally (see par 24 above). It is also clear that the
Director-General did not require scope 3 emissions to be in the
environmental assessment exhibited to the public.

107 The three arguments made by the Applicant, set out at par 42 – 44 in
addition to one set out in the Amended Points of Claim, relies on the
contents of the second reading speech when Pt 3A was introduced, the
nature of the projects to which Pt 3A applies and the requirement that the
Minister, and therefore the Director-General, must act in the public interest
because of the Constitution Act. Because of the decision in Telstra v
Hornsby Shire Council the public interest includes the application of ESD
principles. Additionally, the objects of the EP&A Act s 5(a)(vii) include the
encouragement of ESD principles. Clause 56 of the Amended Points of Claim
states that the Director-General is required, when performing functions
under the EP&A Act, to act in accordance with the principles of ESD.

108 Centennial argued none of these factors render ESD principles a
mandatory relevant consideration for the Director-General within the
meaning of Avon Downs Pty Ltd v Federal Commissioner of Taxation (1949)
78 CLR 353 in this case. The Director-General argued that ESD principles
were taken into account.

109 Numerous decisions of this Court have confirmed the importance of ESD
principles for decision makers making decisions under legislation which
adopts ESD principles, see for example Murrumbidgee Ground-Water
Preservation Association v Minister for National Resources [2004] NSWLEC
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122 at [128], BGP Properties v Lake Macquarie Council (2004) 138 LGERA
237, Bentley v BGP Properties Pty Ltd (2006) 145 LGERA 243, BT Goldsmith
Planning Services Pty Ltd v Blacktown City Council [2005] NSWLEC 210,
Telstra v Hornsby (2006) 146 LGERA 10.

110 Murrumbidgee was a judicial review proceeding concerning the
lawfulness of a water-sharing plan under the Water Management Act 2000.
At [174] and [178] respectively, McClellan J states:

… the Minister is required to act in a manner consistent with
and so as to further the objects of the Act. … by providing
that one of the objects of the Act is the application of the
principles of ecologically sustainable development, the Water
Management Act takes an approach which is now common in
environmental legislation. 

…As I have indicated the precautionary principle is now given
statutory recognition not only in the Water Management Act
but in numerous NSW Statutes…it is a central element in the
decision making process and cannot be confined. It is not
merely a political aspiration but must be applied when
decisions are being made under the Water Management Act
and any other Act which adopts the principles. 

111 Bentley concerned a prosecution under the National Parks and Wildlife
Act 1974 (the NPW Act) for illegal clearing of threatened species. BT
Goldsmith was a Class 1 proceeding, concerning whether or not a species
impact statement should be prepared under the Threatened Species
Conservation Act 1995. BGP Properties v Lake Macquarie Council was a
Class 1 appeal under s 97 of the EP&A Act which held that a decision maker
must have regard to ESD principles under s79C. Telstra v Hornsby was also
a merit review in Class 1 proceedings before this Court. In the latter cases
Preston J held at [124] that the s 79C(1)(e) of the EP&A Act obliges a
consent authority to have regard to the principles of ESD.

112 Telstra v Hornsby is not a challenge in judicial review proceedings such
as this case. What the decision does serve to clarify and elucidate is the
obligation on a decision maker granting development consent under the
EP&A Act in applying the public interest in the context of ESD principles.
While it was considering these issues in the context of Class 1 proceedings
under s 79C of the EPA Act it has potentially broader application.

113 The Respondents emphasised that Pt 3A was unlike Pt 4 and Pt 5, and
did not contain any provision such as s 79C which contains a list of matters
including the public interest which must be taken into account in granting
development consent. The decision was therefore said to have no
application to decisions made under Part 3A. A number of the observations
made in the judgment are directed to decision making under the EPA Act
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more generally. While not binding as they are obiter statements they have
persuasive weight in my view. The Respondents’ submissions by implication
resisted the Applicant’s argument that it was necessary for the Director-
General to act in the public interest under Pt 3A when exercising his
functions in accordance with the Minister’s directions under s 13(2) of the
EP&A Act. Reliance was placed by the Respondents on s 75R which states
that Pt 4 and Pt 5 do not apply to an approved project, defined as a project
approved by the Minister under Pt 3A. The precise application of this section
is unclear to me given that the Anvil Hill Project is yet to be approved and is
therefore not presently an approved project. 

114 There is substantial case law apart from Telstra v Hornsby suggesting
that all decisions under the EP&A Act require that ESD principles be
considered in any event. Telstra v Hornsby is a substantial judicial
pronouncement on precisely what that obligation on decision makers under
the EP&A Act entails. I consider that must include decisions made under Pt
3A. It is not required that the ESD principles be referred to explicitly by a
decision maker. In this case the decision under challenge is that of the
Director-General in relation to an environmental impact assessment process
under that Part.

115 While Pt 3A does not specify any limits on the discretion exercised by
the Director-General in relation to the scope of the EAR and how these are
applied in an environmental assessment I consider that he must exercise
that broad discretion in accordance with the objects of the Act which
includes the encouragement of ESD principles including those referred to by
the Applicant. Essentially I agree with the arguments of the Applicant. The
additional issue to consider however is whether that means scope 3
emissions should have been included in the environmental assessment
because ESD principles do not refer to a particular environmental issue, as
they are broad principles, in circumstances where there is recognition by
the Director-General as seen in the departmental Minute dated 13
September 2006 that climate change/global warming is a global
environmental issue to which the coal won from the project will contribute.

116 It is first necessary to consider the role of environmental impact
assessment in relation to the implementation of ESD principles under the
EP&A Act, including Pt 3A. There is extensive literature and case law on the
general topic of environmental impact assessment and ESD principles, both
national and international, which I would have explored had there not been
time constraints in delivering this judgment. More assistance from the
Applicant in his case would have been desirable as I consider the case was
very “bare bones” as presented. In Bentley v BGP Properties Preston J refers
to the important role environmental impact assessment and approval has as
a key means of achieving environmentally sustainable development. His
Honour stated at [67] – [70]:

Requiring prior environmental impact assessment and
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approval is a key means of achieving ecologically sustainable
development. It facilitates achievement of the principle of
integration ("ecologically sustainable development requires
the effective integration of economic and environmental
considerations in decision-making processes": s 6(2) of
Protection of the Environment Administration Act adopted by
s 5(1) of NPW Act. See also Principle 4 of Rio Declaration on
Environment and Development 1992 Int). If environmental
considerations are to be an integral part of decision-making
processes, it is necessary to assess the environmental
impacts and risks associated with proposed activities.
Environmental impact assessment is widely applied to
predict the impacts of proposed activities on the
environment.
Prior environmental impact assessment and approval are
important components in a precautionary approach. The
precautionary principle is intended to promote actions that
avoid serious or irreversible damage in advance of scientific
certainty of such damage. Environmental impact assessment
can help implement the precautionary principle in a number
of ways including:

(a) enabling an assessment of whether there are
threats of damage to threatened species, populations
or ecological communities; 
(b) enabling an evaluation of the conclusiveness or
certainty of the scientific evidence in relation to the
threatened species, populations or ecological
communities or the effect of proposed development
on them; 
(c) enabling informed decisions to be made to avoid
or mitigate, wherever practicable, serious or
irreversible damage to the threatened species,
populations or ecological communities and their
habitats; and 
(d) shifting the burden of proof (evidentiary
presumption) to persons responsible for potentially
harmful activity to demonstrate that their actions will
not cause environmental harm: Conservation Council
of SA Inc v Development Assessment Commission
[1999] SAERDC 86 at [24] and [25] upheld in Tuna
Boat Owners Assn of SA Inc v Development
Assessment Commission (2000) 77 SASR 369, 110
LGERA 1 at [27]-[30]. See generally on the issue of
the precautionary principle in environmental impact
assessment, G Tucker and J Treweek, "The
Precautionary Principle in Impact Assessment: An
International Review" in R Cooney and B Dickson
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(eds) Biodiversity and the Precautionary Principle,
Risk and Uncertainty in Conservation and Sustainable
Use (Earthscan, 2005) pp 73-93.

The requirement for prior environmental impact assessment
and approval enables the present generation to meet its
obligation of intergenerational equity by ensuring the health,
diversity and productivity of the environment is maintained
and enhanced for the benefit of future generations.
Finally, prior environmental impact and assessment and
approval can facilitate the internalisation of external
environmental costs by including environmental factors in
the valuation and costs of assets and services (such as in the
price of allotments created by subdivision and development),
by implementing the user pays or polluter pays principle
(those who cause harm to the environment should bear the
cost of containment, avoidance or abatement) and by
ensuring that users of goods and services should pay prices
used on the full life cycle costs of providing goods and
services including the use of natural resources and assets
(such as the full life cycle costs of maintaining reserved,
existing habitat and of establishing and maintaining
compensatory habitat of threatened species, populations and
ecological communities). 

117 Bentley concerned a criminal prosecution for the clearing of threatened
species. One of the statutory defences was that a development consent has
been issued under the EP&A Act which requires environmental assessment,
hence Preston J’s obiter remarks on the importance of environmental
assessment processes, particularly as they relate to ESD. While they are
broad statements of principle concerning environmental impact assessment
in relation to ESD, and are not directed to any particular part of the EP&A
Act, they serve to underscore the significance of environmental assessment
under all the relevant parts of the EP&A Act, including Pt 3A. That
significance is confirmed by the second reading speech in Parliament when
Pt 3A was being introduced, as referred to elsewhere in the judgment. 

Intergenerational equity
118 The key purpose of environmental assessment is to provide information
about the impact of a particular activity on the environment to a decision
maker to enable him or her to make an informed decision based on
adequate information about the environmental consequences of a particular
development. This is important in the context of enabling decisions about
environmental impact to take into account the various principles of ESD
including the principle of intergenerational equity. Intergenerational equity
has received relatively little judicial consideration in this Court in the
context of the requirements for environmental assessment under the EP&A
Act. 
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119 In a recent article by Preston J “The Role of the Judiciary in Promoting
Sustainable Development: The Experience of Asia and the Pacific” (Asia
Pacific Journal of Environmental Law, Vol 9, Issues 2 & 3, p 109) three
fundamental principles underpinning the principle of intergenerational
equity are identified:
(i) the conservation of options principle which requires each generation to
conserve the natural and cultural diversity in order to ensure that
development options are available to future generations;
(ii) the conservation of quality principle that each generation must maintain
the quality of the earth so that it is passed on in no worse condition than it
was received;
(iii) the conservation of access principle which is that each generation
should have a reasonable and equitable right of access to the natural and
cultural resources of the earth.

120 The principles above are mirrored in the definition of intergenerational
equity in the PEA Act at par 102.

121 Preston J refers in his article to several decisions in other national
courts which have taken intergenerational equity into account, including the
landmark decision of the Supreme Court of the Philippines in Minors Oposa v
Secretary of the Department of Environment and Natural Resources 33 ILM
174 (1994). This and other cases referred to at pp 180 - 182 clearly occur in
a different legal context to that before me but do underscore the
importance of this principle.

122 In terms of environmental impact assessment which takes into account
the principle of intergenerational equity, as set out above, one important
consideration must be the assessment of cumulative impacts of proposed
activities on the environment. As I stated in BT Goldsmith (at [90]) failure to
consider cumulative impact will not adequately address the environmental
impact of a particular development where often no single event can be said
to have such a significant impact that it will irretrievably harm a particular
environment but cumulatively activities will harm the environment. In BT
Goldsmith I was considering a different provision of the EP&A Act
concerning the requirement to undertake a species impact statement under
s 78A. While the provisions were different and my conclusions were based in
part on the objects of the EP&A Act and the Threatened Species
Conservation Act 1995 these findings also apply here.

123 In Anderson and Anor v Director- General of the Department of
Environment and Conservation and Ors (2006) 144 LGERA 43 I considered
the principle of intergenerational equity as it applied to the granting of s 90
permits enabling destruction of aboriginal objects under the NPW Act. That
Act also includes the attainment of ESD principles in its objects. At [199] I
found that this principle required that there be an assessment of the
cultural significance of a particular area in the context of whether its
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destruction would mean there was less opportunity for future generations of
Aboriginal people to enjoy the cultural benefit of the site. Part of my
reasoning concerned the need to assess the cumulative impact of allowing
the destruction of aboriginal objects in a particular area.

124 The Respondents argued that ESD principles were taken into account
given that a detailed analysis of GHG was included in the EAR and was
considered in the assessment of the adequacy of the environmental
assessment. The extent to which the Director-General gives weight to the
principles is a matter for him. Further, ESD requires the integration of
economic and environmental considerations in decision-making processes,
as has occurred in relation to the EAR. There is no failure to consider the
issue of GHG. It is clear from the documents that downstream emissions
were not included in the inventory calculations of the Anvil Hill Project in the
environmental assessment. Those submissions overlook the role the
environmental impact assessment process plays in Pt 3A in relation to the
implementation of intergenerational equity, particularly the need to assess
cumulative impacts. If an important downstream impact is omitted from
that assessment it is more difficult for the final decision maker, the Minister,
to be informed about all relevant matters.

125 The Director-General argued that ESD principles do not require that
downstream GHG emissions be taken into account in relation to the Anvil
Hill Project in any event. Given my findings on causation I do not agree with
that submission.

126 While the Court has a limited role in judicial review proceedings in that
it is not to intrude on the merits of the administrative decision under
challenge (see par 102-104) it is apparent that there is a failure to take the
principle of intergenerational equity into account by a requirement for a
detailed GHG assessment in the EAR if the major component of GHG which
results from the use of the coal, namely scope 3 emissions, is not required
to be assessed. That is a failure of a legal requirement to take into account
the principle of intergenerational equity. It is clear from the evidence that
this failure occurred on the Director-General’s part and that the Applicant is
able to discharge its onus in that regard. While that conclusion is shortly
stated I will return to the scope of environmental impact assessment as it
relates to intergenerational equity again later in the judgment. 

Precautionary principle
127 The Applicant also raised the precautionary principle as one of the ESD
principles not taken into account by the Director-General. As stated in
Telstra v Hornsby at [150], the function of the precautionary principle is to
require the decision-maker to assume that there is, or will be, a serious or
irreversible threat of environmental damage and to take this into account,
notwithstanding that there is a degree of scientific uncertainty about
whether the threat really exists or its extent. As identified in Telstra v
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Hornsby at [150], if the two conditions precedent or thresholds are satisfied
so that there is a threat of serious or irreversible environmental damage
and there is the requisite degree of scientific uncertainty the principle will
apply so that the shift in an evidentiary burden will occur meaning that the
proponent for the development has to demonstrate that the threat does not
exist or is negligible. 

128 The Director-General’s counsel argued in his written submissions that
the precautionary principle was inapposite as follows:

That principle requires that if there are “threats of serious or
irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing
measures to prevent environmental degradation”. No aspect
of the acceptance by the DG of the EA involved any element
of refusing to take into account the GHG issue by reference
to a “lack of full scientific certainty”. As Preston CJ [sic]
stated in Telstra Corporation at [149]:

“If there is no, or not considerable, scientific
uncertainty (the second condition precedent is not
satisfied) but there is a threat of serious or
irreversible environmental damage (the first condition
precedent is satisfied), the precautionary principle
will not apply.”

If the DG had adopted a sceptical approach to the climate
change issue, and had declined to require the EA to address
this (or to address downstream GHG emissions) because of
this scepticism, and if in so doing he had failed to consider
the precautionary principle, then there may be basis for legal
complaint. That is not this case.

129 The precise implication of this submission is unclear in that it does not
explicitly state that the Director-General accepted that there are threats of
serious or irreversible environmental damage for NSW and/or Australia as a
result of GHG emissions about which there is not scientific uncertainty
although that appears to be implied by the submission. The passage in
Telstra v Hornsby quoted in the submission set out above continues as
follows:

The threat of serious irreversible environmental damage can
be classified as relatively certain because it is possible to
establish a causal link between an action or event and
environmental damage, to calculate the probability of their
occurrence, and to insure against them. Measures will still
need to be taken but these will be preventative measures to
control or regulate the relatively certain threat of serious or
irreversible environmental damage, rather than
precautionary measures which are appropriate in relation to
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uncertain threats: A Deville and R Harding, Applying the
Precautionary Principle (Federation Press, 1997) pp 31 and
34; J Cameron, “The precautionary principle: Core meaning,
constitutional framework and procedures for
implementation” in R Harding and E Fisher (eds),
Perspectives on the Precautionary Principle (Federation
Press, 1999, 29) [sic] , p 37; and N de Sadeleer,
Environmental Principles: From Political Slogans to Legal
Rules (Oxford University Press, 2995), pp 74-75 and 158.

130 In terms of the impacts of climate change/global warming it appears
surprising that this threshold of serious irreversible environmental damage
which can be classified as relatively certain because the causal link between
the action and the damage, the probability of their occurrence calculated
and the impact insured against has been met. If the effect of the Director-
General’s submission is that this threshold has been met then it appears
that preventative measures are accepted as necessary. That would suggest
that scope 3 emissions are all the more necessary as part of the
environmental assessment process.

131 If the precautionary principle does have a role to play, as I suspect it
does, inherent in the precautionary principle as set out in s 6(2) of the PEA
Act, at [95], is the need for careful evaluation to avoid serious or irreversible
damage to the environment and an assessment of the risk weighted
consequences for various options. The role of environmental assessment is
to assist in providing information to the decision-maker to enable him or her
to consider that scientific uncertainty in relation to the serious, irreversible
environmental threat, in this case climate change/global warming, as
identified above at par 116 in the passage from Bentley. That passage in
turn refers to numerous sources for the conclusions contained therein. The
role of environmental assessment as a “precautionary enabling device” is
discussed by J Cameron “The precautionary principle: Core meaning,
constitutional framework and procedures for implementation” in R Harding
and E Fisher (eds), Perspectives on the Precautionary Principle, Federation
Press, Leichhardt, 1999, pp 52-54. Amongst several matters identified as
necessary to include in environmental assessments to inform the
precautionary approach A Deville and R Harding, Applying the Precautionary
Principle (Federation Press, 1997) identify that long term, ongoing or
cumulative impacts of a project including the use and disposal of associated
products and by products should be assessed (at p 54). Telstra v Hornsby
also refers at [130] - [131] to the factors which need to be considered in
assessing the seriousness or irreversibility of environmental damage.
Further at [140] -[141] the judgment identifies factors necessary to consider
in assessing the level of scientific uncertainty about the environmental
threat. 

132 It is beyond the scope of this case that I consider whether the detailed
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GHG analysis provided by Centennial whether with or without scope 3
emissions enables an analysis of such factors to be undertaken. The
Applicant has accepted that had the environmental assessment included in
Centennial’s response document he would not have taken this action.

133 As this case focuses on the environmental assessment stage not the
final decision whether the project should be approved, the extent to which
the precautionary principle applies is as yet undetermined. What is required
is that the Director-General ensure that there is sufficient information
before the Minister to enable his consideration of all relevant matters so
that if there is serious or irreversible environmental damage from climate
change/global warming and there is scientific uncertainty about the impact
he can determine if there are measures he should consider to prevent
environmental degradation in relation to this project. 

134 The precautionary principle is part of the bundle of ESD principles
identified in s 6(2) of the PEA Act such as intergenerational equity and the
conservation of biological diversity and ecological integrity. While not all of
these were relied on by the Applicant I observe that there is a clear
connection between climate change/global warming resulting in possibly
permanent climatic change and the conservation of biological diversity and
ecological integrity which are likely to be impacted upon. I have referred
earlier to the principle of intergenerational equity (par 122) and observe
that the approach to environmental assessment required by the application
of the precautionary principle requires knowledge of impacts which are
cumulative, on going and long term. In the context of climate change/global
warming there is considerable overlap between the environmental
assessment requirements to enable these two aspects of ESD to be
adequately dealt with. 

135 I also conclude that the Director-General failed to take into account the
precautionary principle when he decided that the environmental
assessment of Centennial was adequate, as already found in relation to
intergenerational equity at par 126. This was a failure to comply with a legal
requirement.

Other arguments
136 I agree with the Respondents’ arguments that ESD principles do not
require that the GHG issue, including downstream emissions, override all
other considerations. This was recognised by Preston J in Telstra v Hornsby
at [154] referring particularly to the precautionary principle. Preston J also
quoted in this regard and the findings of Pearlman J in Greenpeace Australia
Ltd v Redbank Power Company Pty Ltd (1994) 86 LGERA 143 at 154, a merit
review case under Pt 4 of the EP&A Act which considered the impact of
greenhouse gas emissions from a proposed power station. The Minister will
decide how the ESD principles in their entirety are to be applied in relation
to the Anvil Hill Project in terms of the integration of environmental and
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economic decision making the principle of ESD requires. I do not consider
the Applicant’s case can be so characterised however, as what he seeks to
do is have scope 3 emissions included in the environmental assessment
process so that the information can be considered by the Director-General
and ultimately the Minister. 

137 The submission was made by the Director-General that raising climate
change/global warming as an issue is enough to satisfy any requirement
that intergenerational equity was taken into account, because climate
change/global warming was inherently concerned with impacts on future
generations. Simply raising an issue such as climate change/global warming
is unlikely to satisfy a requirement that intergenerational equity or the
precautionary principle has been considered in the absence of any analysis
of the impact of activities which potentially contribute in the NSW context in
a substantial way to climate change/global warming. It is clear of course in
this case that there has been some assessment given the provision of scope
1 and 2 emissions in the environmental assessment. 

138 Environmental assessment is intended to enable decision makers to be
properly informed about the future environmental consequences of the
project before them. The environmental assessment is a prediction of what
the impacts might be given that the project is yet to be built. It is not
appropriate to limit the scope of the environmental assessment on the basis
that GHG emissions may or may not be subject to regulation in the future
whether in NSW or overseas. The fact that it is difficult to quantify an
impact with precision does not mean it should not be done. In any event,
scope 3 emission methodology has been developed and can be applied and
its limitations as identified in various protocols taken into account in the
environmental assessment process.

139 As identified at par 135, Preston J in Telstra v Hornsby at 154 stated
that if the precautionary principle did apply so that there was a shifting of
the evidentiary burden of proof to a proponent in relation to environmental
damage this is but one of the factors a decision maker under the EP&A Act
must consider and is not determinative of the outcome of that decision
making process. The Minister in this case will decide if the coal mine should
be approved at all and if approved, subject to what conditions. For example,
if approving the project he could limit the time period for the operation of
the mine to a different time period to that sought by the Applicant. Under s
75J(4) at [10] he has wide discretion to impose conditions he considers
appropriate having considered the matters identified in s 75J(2) and s 75J(1)
having been complied with, which includes that the environmental
assessment requirements under Part 3A are complied with by the
proponent. 

Operation of s 75X(5)
140 Section 75X(5) provides:

The only requirement of this Part that is mandatory in
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connection with the validity of an approval of a project or of a
concept plan for a project is a requirement that an
environmental assessment with respect to the project is
made publicly available under section 75H…

141 The Respondents argued that 75X renders the Applicant’s case
untenable and relied on Jagot J in Tugun Cobaki Alliance Inc v Minister for
Planning and RTA [2006] NSWLEC 396 where her Honour held at [184]:

…the section is to be construed as an expression of
Parliament’s intention that the only provision breach of which
will necessarily lead to invalidity is s 75H(3). The
consequences of breach of all other provisions, however, are
left at large. A far clearer expression of Parliamentary
intention than an implied negative corollary arising from the
word “only” would be required to effect any other meaning.
As such, the consequences of breach of all other provisions
will be determined in the ordinary course consistent with the
principles laid down in Project Blue Sky .

142 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR
355 at [93]:

…A better test for determining the issue of validity is to ask
whether it was a purpose of the legislation that an act done
in breach of the provision should be invalid. This has been
the preferred approach of courts in this country in recent
years, particularly in New South Wales. In determining the
question of purpose, regard must be had to “the language of
the relevant provision and the scope and object of the whole
statute”.

143 For the reasons set out above I consider that the failure to take into
account ESD principles in relation to the decision by the Director-General
that Centennial’s environmental assessment was adequate is a decision
which may give rise to invalidity. In light of the objects of the EP&A Act
under consideration in this case and the significance of the Director-
General’s role in the environmental assessment process under Pt 3A I
consider s 75X(5) does not prevent this challenge.

144 I consider the Applicant succeeds in relation to the second argument he
raised.

Exercise of discretion whether to grant relief
145 I have held that the Applicant is successful on the second ground he
has raised, namely that the Director-General failed to take into account ESD
principles, in particular the principle of intergenerational equity and the
precautionary principle, when he formed the view that Centennial’s
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environmental assessment was adequate. It is necessary that I consider
whether I should exercise the broad discretion I have under s 124(1) of the
EP&A Act to grant the relief sought by the Applicant. I will make the
declaration in the terms sought in Prayer 1 of the Amended Application
Class 4. 

146 I also need to consider if I should set aside the decision of the Director-
General to place the environmental assessment, lodged by Centennial, on
public exhibition under s 75H(3) as sought in Prayer 2 of the Amended
Application Class 4. The effective result of making such a declaration is that,
I surmise, the environmental assessment and the response document with
scope 3 emissions now provided by Centennial to the Director-General will
be placed on further public exhibition. It is clear that the information the
Applicant argued should have been exhibited, being an analysis of scope 3
emissions, has been provided in response to submissions received in the
public exhibition process and is part of the environmental assessment
process. 

147 A number of the cases referred to by the parties concerned
environmental impact assessment under Pt 5 of the EP&A Act. Prineas and
Bell v Minister for Urban Affairs and Planning (1997) 95 LGERA 86
considered arguments related to the adequacy of the EIS prepared under Pt
5 in those cases. As identified by the Director-General’s arguments there is
a different regime in place in relation to Pt 5 which contains requirements
for the content of an EIS and specifies a trigger for when it must be carried
out (see par 48). Pt 3A contains no similar provisions. Paragraph 49 above
considers the decision of Prineas at first instance. On appeal, (see Prineas v
Forestry Commission of NSW (1984) 53 LGERA 160) Hutley JA held at 163
that:

I do not find it necessary to set out all the requirements of
the regulations, but an EIS in respect of a substantial activity
of the kind with which this case is concerned is bound to be a
formidable document involving much expense and skilled
labour in its preparation. It would not be too much to say
that it is almost impossible to conceive an EIS which literally
complies with everything which the regulations require.

148 Bell, also referred to above at par 51, considered whether off site
impacts ought be considered in an EIS and concluded that certain impacts
off site should have been in that case, but ultimately Bignold J did not
consider the EIS so flawed that it should be declared void. 

149 In this case the Applicant has not sought to attack directly the
adequacy of the environmental assessment of the proponent in terms of the
first declaration sought but rather the decision of the Director-General in
relation to whether there is adequate compliance with the EAR. The
implication of the Applicant’s argument is that the environmental
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assessment is inadequate because it fails to include scope 3 emissions.
Prineas and Bell suggest there must be some limitation on what impacts are
considered in an EIS. The same findings could apply to an environmental
assessment under Pt 3A.

150 As held in Prineas and Bell, a document such as an EIS under Pt 5 of the
EP&A Act is an important part of the decision making process but its
perfection is not required. The same findings must apply to an
environmental assessment under Pt 3A. The environmental assessment
prepared has been criticised by the Applicant in only one respect. It
otherwise covers a wide range of issues. While there was no analysis of
scope 3 emissions in the environmental assessment exhibited to the public,
reference was made to the existence of such emissions and reasons given
as to why they were not provided. Submissions on the issue of the
downstream effects of GHG resulting from the burning of coal from the
project were received before and during the public exhibition process. The
response document which includes scope 3 emissions is available publicly
from the Department of Planning. Subsection (2) of the Terms of Reference
of the Panel of Experts (see par 25) enable downstream GHG impacts to be
considered by the Panel. The Panel is required to report to the Director-
General under s 75G(4) and is not subject to the direction of the Minister on
the findings and recommendations in its report (s 75G(5)). In these
circumstances the utility of requiring a further exhibition is questionable and
I decline to exercise my discretion to make the declaration in Prayer 2. 

151 I reserve the question of costs.

Orders
152 The Court makes the following declaration:
1. That the view formed by the Director-General on 23 August 2006 that the
environmental assessment lodged by Centennial Hunter Pty Ltd in respect
of the Anvil Hill Project adequately addressed the Director-General’s
requirements is void and without effect.
2. The question of costs is reserved.
3. Exhibits may be returned.

30/11/2006 - counsel's name omitted - Paragraph(s) coversheet
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DISCLAIMER - Every effort has been made to comply with suppression orders or
statutory provisions prohibiting publication that may apply to this judgment or decision.
The onus remains on any person using material in the judgment or decision to ensure
that the intended use of that material does not breach any such order or provision.
Further enquiries may be directed to the Registry of the Court or Tribunal in which it was
generated.
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Inhoudsindicatie
The Hague District Court has ruled today that the State must take more action to
reduce the greenhouse gas emissions in the Netherlands. The State also has to
ensure that the Dutch emissions in the year 2020 will be at least 25% lower than
those in 1990. The Urgenda Foundation had requested the court for a ruling.

Current policy below the norm

The parties agree that the severity and scope of the climate problem make it
necessary to take measures to reduce greenhouse gas emissions. Based on the
State’s current policy, the Netherlands will achieve a reduction of 17% at most in
2020, which is below the norm of 25% to 40% for developed countries deemed
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global climate problem does not depend solely on Dutch efforts. Any reduction of
emissions contributes to the prevention of dangerous climate change and as a
developed country the Netherlands should take the lead in this.

With this order, the court has not entered the domain of politics. The court must
provide legal protection, also in cases against the government, while respecting the
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25%-40% norm.

Urgenda

The legal proceedings were instituted by the Urgenda Foundation, a citizens’
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1.2.

1.3.

2.1.

2.2.

2.3.

2.4.

2.5.

- the letters of 30 April and 11 May 2015 of mr. Brans and of 6 and 12 May 2015 of mr. Cox, with
comments on the report,

- the letter of 13 May 2015 of the court registry to the Parties.

The court will read the report of the hearing of 14 April 2015 with due observance of the comment
of the State in its letter of 30 April 2015 and of the comments of Urgenda in its letter of 6 May 2015
regarding an attribution. In Urgenda’s other comments the court sees insufficient reason to amend
the report, also in light of the State’s response to the comments. However, it should be noted that
the report is only an abridged version of that which was discussed at the hearing or of the
conclusions drawn by the court from that which was discussed at the hearing.

Finally, judgment was scheduled for today.

Urgenda (a contraction of “urgent agenda”) arose from the Dutch Research Institute for
Transitions (Drift) at Erasmus University Rotterdam, an institute for the transition to a sustainable
society. Urgenda is a citizens’ platform with members from various domains in society, such as the
business community, media communication, knowledge institutes, government and non-
governmental organisations. The platform is involved in the development of plans and measures to
prevent climate change.

Urgenda was established by a notarial deed of 17 January 2008. Article 2 of the by-laws
(“purpose and principle”) reads as follows:

“1. The purpose of the Foundation is to stimulate and accelerate the transition processes to a
more sustainable society, beginning in the Netherlands.

2. The Foundations aims to meet this objective by, among other things:

a. establishing a sustainability platform which will develop a vision for a sustainable Netherlands in
the year two thousand and fifty (2050), as a motivating perspective for all parties involved in
sustainability;

b. identifying organisations and initiatives which are involved in sustainability and connecting them
to form a sustainability movement;

c. drawing up an action plan for the next fifty (50) years and implementing it with partners from
society;

d. initiating, stimulating and assisting Icon projects and regional sustainability projects which
subscribe to Urgenda’s objectives and which serve as a means of communication in order to show
third parties what sustainability means in actual practice.”

Regarding the meaning of the term “sustainability”, in its by-laws Urgenda refers to the definition
of sustainable development in the 1987 report of the World Commission on Environment and
Development of the United Nations (UN), also known as the Brundtland Report, which reads as
follows:

“Sustainable development is development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.”

In these proceedings, Urgenda also acts on behalf of 886 individuals who have authorised
Urgenda to also conduct these proceedings on their behalf.

The Ministry of Infrastructure and the Environment, as a part of the State, is responsible (among

2 THE FACTS

A. Parties
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2.6.

2.7.

2.8.

2.9.

2.10.

2.11.

other things) for ensuring a healthy and safe living environment, managing scarce resources and
environmental compartments, and promoting the development of the Netherlands as a safe,
liveable, accessible and competitive delta.

B. Reasons for these proceedings

In its letter to the Prime Minister dated 12 November 2012, Urgenda requested the State to
commit and undertake to reduce CO2 emissions in the Netherlands by 40% by 2020, as compared
to the emissions in 1990.

In her letter dated 11 December 2012, the State Secretary for Infrastructure and the Environment
replied to Urgenda’s letter as follows (among other things):

“I share your concerns over the absence of sufficient international action as well as your concerns
that both the scale of the problem and the urgency of a successful approach in the public debate
are insufficiently tangible (…).

The most important thing is to eventually have a stable and widely supported policy framework
which will lead to sufficient action to keep the long-term perspective of a 80%-95% CO2 reduction
by 2050 within reach (…)

It is also clear that collective, global actions are required to keep climate change within acceptable
limits. In this context of collective actions, the 25%-40% reduction you refer to in your letter was
always the objective. The EU’s offer to pursue a 30% reduction by 2020, on the condition that
other countries pursue similar reductions, falls within that range. It is a major problem that the
current collective, global efforts are falling short and fail to monitor the limitation of the average
global temperature rise to 2 degrees. I will cooperate with national and international partners to
launch and support initiatives to tackle this (…).

C. Scientific organisations and publications

IPCC

The Intergovernmental Panel on Climate Change (IPCC) is a scientific body established by the
United Nations Environment Program (UNEP) and World Meteorological Organization (WMO) in
1988, under the auspices of the UN. The IPCC aims to acquire insight into all aspects of climate
change, such as the risks, consequences and options for adaptation and mitigation. Mitigation
(reducing the problem) is intended to prevent or limit further climate change. Adaptation (adapting
to the consequences) is aimed at attempting to make nature, society and the economy less
vulnerable to a changing climate. The IPCC itself does not conduct research nor does it keep
climate-related data, but studies and assesses the latest scientific, technical and socio-economic
information produced worldwide and publishes reports about it.

The IPCC is not just a scientific body, but also an intergovernmental organisation. Membership is
open to all states which are members of the UN and the WMO. The IPCC currently has 195
countries as members, including the Netherlands.

Upon its establishment, the IPCC was divided into three working groups, which are responsible
for identifying and listing the following subjects:

Working group I: existing scientific knowledge about the climate system and climate change;

Working group II: the consequences of climate change for the environment, economy and society;

Working group III: the possible strategies in response to these changes.

Since its inception, the IPCC has published five reports (each consisting of four subreports). The
most recent reports are relevant for these proceedings: the “Fourth Assessment Report” from
2007 (hereinafter: AR4/2007) and the “Fifth Assessment Report” from 2013/2014 (hereinafter:
AR5/2013).

AR4/2007

---
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2.12.

2.13.

2.14.

In this report, the IPCC – in so far as currently still relevant – established that a global
temperature rise of 2°C above the pre-industrial level (up to the year 1850) creates the risk of
dangerous, irreversible change of climate:2

“Confidence has increased that a 1 to 2 oC increase in global mean temperature above 1990
levels (about 1.5 to 2.5o C above pre-industrial) poses significant risks to many unique and
threatened systems including many biodiversity hotspots.”

In this report, the IPCC provided insight into options for not exceeding the 2°C limit based on
the table below.3 To this end, the IPCC provided an overview of the link between the various
emission scenarios, stabilisation targets and temperature change, while taking account of a
climate sensitivity of probably ( >66%) 2-4.5°C. “Climate sensitivity” represents the extent to
which temperature is expected to respond to a doubling of the concentration of CO2 in the
atmosphere. The report proceeds to make calculations with a “best estimate” climate sensitivity of
3°C.

“Table 3.10: Properties of emissions pathways for alternative ranges of C02 and C02-eq
stabilization targets. Post-TAR stabilization scenarios in the scenario database (see also Sections
3.2 and 3.3); data source: after Nakicenovic et al., 2006 and Hanaoka et al., 2006)

ClassAnthropogenic
addition to
radiative
forcing at
stabilization
(Wim2)

Multi-gas
concentration
level (ppmv
C02-eq)

Stabilization
level for
C02 only,
consistent
with multi-
gas
level (ppmv
C02)

Number
of
scenario
studies

Global mean
temperature
C increase
above pre-
industrial at
equilibrium,
using best
estimate of
climate
sensitivity c)

Likely range
of global
mean
temperature
C increase
above pre-
industrial at
equilibrium
a)

Peaking
year for
C02
emissions
b)

Change
in global
emissions
in 2050
(%
of 2000
Class
emissions)
b)

I
II
III
IV
V
VI

2.5-3.0
3.0-3.5
3.5-4.0
4.0-5.0
5.0-6.0
6.0-7.5

445-490
490-535
535-590
590-710
710-855
855-1130

350-400
400-440
440-485
485-570
570-660
660-790

6
18
21
118
9
5

2.0-2.4
2.4-2.8
2.8-3.2
3.2-4.0
4.0-4.9
4.9-6.1

1.4-3.6
1.6-4.2
1.9-4.9
2.2-6.1
2.7-7.3
3.2-8.5

2000-
2015
2000-
2020
2010-
2030
2020-
2060
2050-
2080
2060-
2090

-85 to -50
-60 to -30
-30 to +5
+10 to
+60
+25 to
+85
+90 to
+140

Notes:

a. Warming for each stabilization class is calculated based on the variation of climate sensitivity
between 2°C —4.5°C, which corresponds to the likely range of climate sensitivity as defined by
Meehl et al. (2007,Chapter 10).

b. Ranges correspond to the 70% percentile of the post-TAR scenario distribution.

c. ‘Best estimate’ refers to the most likely value of climate sensitivity, i.e. the mode (sea Meehl et
al. (2007, Chapter 10) and Table 3.9”

This table (after I) shows that in order to limit the temperature rise to 2-2.4°C, the concentration
of greenhouse gases in the atmosphere will have to be stabilised at a level of 445-490 ppmv
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2.15.

(parts per million by volume) CO2-eq (CO2 and other anthropogenic greenhouse gases. This unit,
which hereinafter is referred to with the abbreviation “ppm”, designates the concentration of
greenhouse gases in the atmosphere. The report states that, assuming a climate sensitivity of
3°C, a temperature rise of 2°C maximum can only be achieved when the concentration of
greenhouse gases in the atmosphere is stabilised at about 450 ppm:4

“This ‘best estimate’ assumption shows that the most stringent (category I) scenarios could limit
global mean temperature increases to 2°C–2.4°C above pre-industrial levels, at equilibrium,
requiring emissions to peak within 10 years. Similarly, limiting temperature increases to 2°C above
preindustrial levels can only be reached at the lowest end of the concentration interval found in
the scenarios of category I (i.e. about 450 ppmv CO2-eq using ‘best estimate’ assumptions). By
comparison, using the same ‘best estimate’ assumptions, category II scenarios could limit the
increase to 2.8°C–3.2°C above pre-industrial levels at equilibrium, requiring emissions to peak
within the next 25 years, whilst category IV scenarios could limit the increase to 3.2°C–4°C above
pre-industrial at equilibrium requiring emissions to peak within the next 55 years. Note that Table
3.10 category IV scenarios could result in temperature increases as high as 6.1°C above pre-
industrial levels, when the likely range for the value of climate sensitivity is taken into account.”

Following an analysis of the various scenarios about the question which emission reductions are
needed to achieve certain particular climate goals, the IPCC concluded that in order to reach a
maximum of 450 ppm, the total emission of greenhouse gases by the Annex I countries (including
the Netherlands, as explained below) must be lower than in 1990. In this scenario, the total
emission of these countries will have to have been reduced by 80 to 95% compared to 1990. See
the table below.5

“Box 13.7 The range of the difference between emissions in 1990 and emission allowances in
2020/2050 for various GHG [Greenhouse Gasses; added by the court] concentration levels for
Annex I and non-Annex I countries as a groupa

Scenario
category

Region2020 2050

A-450
ppm
CO2-eqb

Annex
I

–25% to –40% –80% to –95%

Non-
Annex
I

Substantial deviation from baseline in Latin
America, Middle East, East Asia and
Centrally-Planned Asia

Substantial deviation from baseline
in all regions

B-550
ppm
CO2-eq

Annex
I

-10% to -30% -40% to -90%

Non-
Annex
I

Deviation from baseline in Latin America and
Middle East, East Asia

Deviation from baseline in most
regions, especially in Latin America
and Middle East

C-650
ppm
CO2-eq

Annex
I

0% to -25% -30% to -80%

Non-
Annex
I

Baseline Deviation from baseline in Latin
America and Middle East, East Asia

Notes:

a The aggregate range is based on multiple approaches to apportion emissions between regions
(contraction and convergence, multistage, Triptych and intensity targets, among others). Each
approach makes different assumptions about the pathway, specific national efforts and other
variables. Additional extreme cases – in which Annex I undertakes all reductions, or non-Annex I
undertakes all reductions – are not included. The ranges presented here do not imply political
feasibility, nor do the results reflect cost variances.

b Only the studies aiming at stabilization at 450 ppm CO2-eq assume a (temporary) overshoot of
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2.16.

2.17.

2.18.

2.19.

about 50 ppm (See Den Elzen and Meinshausen, 2006). (…)”

A table comparable to the one in 2.13 has been included in the Technical Summary of the
contribution of Working Group III to AR4/2007 (p. 39), in which the following is stated (p. 90):

“Under most equity interpretations, developed countries as a group would need to reduce their
emissions significantly by 2020 (10–40% below 1990 levels) and to still lower levels by 2050 (40–
95% below 1990 levels) for low to medium stabilization levels (450–550ppm CO2-eq) (see also
Chapter 3).”

The Bali Action Plan, which is discussed below, refers to these sections and to the table in 2.15.

The IPCC report also states that mitigation is generally better than adaptation:6

“Over the next 20 years or so, even the most aggressive climate policy can do little to avoid
warming already ‘loaded’ into the climate system. The benefits of avoided climate change will only
accrue beyond that time. Over longer time frames, beyond the next few decades, mitigation
investments have a greater potential to avoid climate change damage and this potential is larger
than the adaptation options that can currently be envisaged (medium agreement, medium
evidence).”

AR5/2013

In 2013-2014, the IPCC published its latest insights into the scope, effects and causes of climate
change. In the report concerned (AR5/2013) the IPCC, in accordance with AR4/2007, established
that the earth has been warming as a result of the high increase of CO2 concentrations in the
atmosphere since the Industrial Revolution (base year 1850) and that this has been caused by
human activity, particularly the combustion of oil, natural gas and coal as well as deforestation:7

“Warming of the climate system is unequivocal, and since the 1950’s, many of the observed
changes are unprecedented over decades to millenia. The atmosphere and ocean have warmed,
the amounts of snow and ice have diminished, sea level has risen, and the concentrations of
greenhouse gases have increased (…)

Each of the last three decades has been successively warmer at the Earth’s surface than any
preceding decade since 1850 (…). In the Northern Hemisphere, 1983-2012 was likely the warmest
30-year period of the last 1400 years (medium confidence).

The globally averaged combined land and ocean surface temperature data as calculated by a linear
trend, show a warming of 0.85 [0.65 to 1.06]°C, over the period 1880 to 2012, when multiple
independently produced datasets exist. The total increase between the average of the 1850-1900
period and the 2003-2012 period is 0.78 [0.72 to 0.85]°C, based on the single longest dataset
available (…).

Human influence has been detected in warming of the atmosphere and the ocean, in changes in
the global water cycle, in reductions in snow and ice, in global mean sea level rise, and in changes
in some climate extremes (…). This evidence for human influence has grown since AR4. It is
extremely likely that human influence has been the dominant cause of the observed warming since
the mid-20th century.”

In the report, the IPCC also concluded that if concentrations of greenhouse gases in the
atmosphere will have stabilised to about 450 ppm in 2100, there is a 66% chance that the rise of
the global temperature will not exceed 2°C. In order to achieve a concentration level of 450 ppm in
2100, the global greenhouse emissions in 2050 will have to be 40 to 70% lower than those in the
year 2010. The total of emissions will have to have been reduced to zero or even to below zero
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(as compared to the comparative year) by 2100:8

“Mitigation scenarios in which it is likely that the temperature change caused by anthropogenic
GHG emissions can be kept to less than 2 °C relative to pre-industrial levels are characterized by
atmospheric concentrations in 2100 of about 450 ppm CO2eq (high confidence). Mitigation
scenarios reaching concentration levels of about 500 ppm CO2eq by 2100 are more likely than not
to limit temperature change to less than 2 °C relative to pre-industrial levels, unless they
temporarily ‘overshoot’ concentration levels of roughly 530 ppm CO2eq before 2100, in which case
they are about as likely as not to achieve that goal. Scenarios that reach 530 to 650 ppm CO2eq
concentrations by 2100 are more unlikely than likely to keep temperature change below 2°C
relative to pre-industrial levels. Scenarios that exceed about 650 ppm CO2eq by 2100 are unlikely
to limit temperature change to below 2°C relative to pre-industrial levels. Mitigation scenarios in
which temperature increase is more likely than not to be less than 1.5°C relative to pre-industrial
levels by 2100 are characterized by concentrations in 2100 of below 430 ppm CO2eq. Temperature
peaks during the century and then declines in these scenarios. (…)

Scenarios reaching atmospheric concentration levels of about 450 ppm CO2eq by 2100 (consistent
with a likely chance to keep temperature change below 2°C relative to pre-industrial levels) include
substantial cuts in anthropogenic GHG emissions by mid-century through large-scale changes in
energy systems and potentially land use (high confidence). Scenarios reaching these
concentrations by 2100 are characterized by lower global GHG emissions in 2050 than in 2010,
40% to 70% lower globally, and emissions levels near zero GtCO2eq or below in 2100. In
scenarios reaching 500 ppm CO2eq by 2100, 2050 emissions levels are 25% to 55% lower than in
2010 globally. In scenarios reaching 550 ppm CO2eq, emissions in 2050 are from 5% above 2010
levels to 45% below 2010 levels globally (…). At the global level, scenarios reaching 450 ppm
CO2eq are also characterized by more rapid improvements of energy efficiency, a tripling to nearly
a quadrupling of the share of zero- and low-carbon energy supply from renewables, nuclear
energy and fossil energy with carbon dioxide capture and storage (CCS), or bioenergy with CCS
(BECCS) by the year 2050 (…). These scenarios describe a wide range of changes in land use,
reflecting different assumptions about the scale of bioenergy production, afforestation, and
reduced deforestation. All of these emissions, energy, and land-use changes vary across regions.
Scenarios reaching higher concentrations include similar changes, but on a slower timescale. On
the other hand, scenarios reaching lower concentrations require these changes on a faster
timescale. […]

Mitigation scenarios reaching about 450 ppm CO2eq in 2100 typically involve temporary overshoot
of atmospheric concentrations, as do many scenarios reaching about 500 ppm to 550 ppm CO2eq
in 2100. Depending on the level of the overshoot, overshoot scenarios typically rely on the
availability and widespread deployment of BECCS and afforestation in the second half of the
century. The availability and scale of these and other Carbon Dioxide Removal (CDR) technologies
and methods are uncertain and CDR technologies and methods are, to varying degrees,
associated with challenges and risks (high confidence) (…). CDR is also prevalent in many scenarios
without overshoot to compensate for residual emissions from sectors where mitigation is more
expensive. There is only limited evidence on the potential for large-scale deployment of BECCS,
large-scale afforestation, and other CDR technologies and methods.

Estimated global GHG emissions levels in 2020 based on the Cancún Pledges are not consistent
with cost effective long-term mitigation trajectories that are at least as likely as not to limit
temperature change to 2°C relative to pre-industrial levels (2100 concentrations of about 450 and
about 500 ppm CO2eq), but they do not preclude the option to meet that goal (high confidence).
Meeting this goal would require further substantial reductions beyond 2020. The Cancún Pledges
are broadly consistent with cost-effective scenarios that are likely to keep temperature change
below 3°C relative to preindustrial levels. […]

-
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2.20.

2.21.

2.22.

2.23.

Delaying mitigation efforts beyond those in place today through 2030 is estimated to substantially
increase the difficulty of the transition to low longer-term emissions levels and narrow the range of
options consistent with maintaining temperature change below 2°C relative to pre-industrial levels
(high confidence). Cost-effective mitigation scenarios that make it at least as likely as not that
temperature change will remain below 2°C relative to pre-industrial levels (2100 concentrations
between about 450 and 500 ppm CO2eq) are typically characterized by annual GHG emissions in
2030 of roughly between 30 GtCO2eq and 50 GtCO2eq (Figure SPM.5, left panel). Scenarios

with annual GHG emissions above 55 GtCO2eq in 2030 are characterized by substantially higher
rates of emissions reductions from 2030 to 2050 (…); much more rapid scale-up of low-carbon
energy over this period (…); a larger reliance on CDR technologies in the long-term (…); and higher
transitional and long-term economic impacts (…). Due to these increased mitigation challenges,
many models with annual 2030 GHG emissions higher than 55 GtCO2eq could not produce
scenarios reaching atmospheric concentration levels that make it as likely as not that temperature
change will remain below 2°C relative to pre-industrial levels.”

The following has been observed about the scope of the emissions:9

“Total anthropogenic GHG emissions have continued to increase over 1970 to 2010 with larger
absolute decadal increases toward the end of this period (high confidence). Despite a growing
number of climate change mitigation policies, annual GHG emissions grew on average by 1.0
gigatonne carbon dioxide equivalent (GtCO2eq) (2.2%) per year from 2000 to 2010 compared to
0.4 GtCO2eq (1.3%) per year from 1970 to 2000 (…). Total anthropogenic GHG emissions were the
highest in human history from 2000 to 2010 and reached 49 (±4.5) GtCO2eq/yr in 2010. The global
economic crisis 2007/2008 only temporarily reduced emissions.”

The IPCC expects that temperatures on earth will have increased by 3.7 to 4.8°C by 2100 and
that the 450 ppm level will have been exceeded in 2030 if reduction measures fail to materialise:10

“Without additional efforts to reduce GHG emissions beyond those in place today, emissions
growth is expected to persist driven by growth in global population and economic activities.
Baseline scenarios, those without additional mitigation, result in global mean surface temperature
increases in 2100 from 3.7°C to 4.8°C compared to pre-industrial levels10 (median values; the
range is 2.5°C to 7.8°C when including climate uncertainty (…) (high confidence). The emission
scenarios collected for this assessment represent full radiative forcing including GHGs, tropospheric
ozone, aerosols and albedo change. Baseline scenarios (scenarios without explicit additional

efforts to constrain emissions) exceed 450 parts per million (ppm) CO2eq by 2030 and reach
CO2eq concentration levels between 750 and more than 1300 ppm CO2eq by 2100. This is similar
to the range in atmospheric concentration levels between the RCP 6.0 and RCP 8.5 pathways in
2100. For comparison, the CO2eq concentration in 2011 is estimated to be 430 ppm (uncertainty
range 340 – 520 ppm).”

PBL and KNMI

The Netherlands Environmental Assessment Agency (PBL) is a national independent research
institute working in the field of the environment, nature and spatial planning. It conducts research,
both when asked and on its own initiative, in support of political and administrative policies.
Established in 2008, the institute currently forms part of the Ministry of Infrastructure and the
Environment.

The Royal Netherlands Meteorological Institute (KNMI) is the Dutch national institute for
meteorology and seismology established by law. The institute provides the best information
available in the field of weather, climate and earthquakes in support of the security, accessibility,
liveability and prosperity of the Netherlands. The KNMI represents the Netherlands in the IPCC and
other bodies.
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2.24.

2.25.

2.26.

2.27.

2.28.

2.29.

2.30.

Both the PBL and the KNMI analyse results of the IPCC reports and report about the
consequences of the IPCC findings for the Netherlands.

EDGAR

The Emissions Database for Global Atmospheric Research (EDGAR) is a database in which a
country’s emission data are collected based on which the global emission of greenhouse gases can
be determined. EDGAR is a joint project of the European Commission and the PBL.

According to the latest data from EDGAR the following amounts of greenhouse gases have been
emitted worldwide and in the Netherlands:

Worldwide

1990 38232170.06 megatons (hereinafter: Mt) CO2-eq.

2010 50911113.68 Mt CO2-eq

2012 53526302.83 Mt CO2-eq

The Netherlands

1990 224468.09 Mt CO2-eq

2010 212418.45 Mt CO2-eq

2012 19587376 Mt CO2-eq

In 2010, the Dutch share in the global emissions was 0.42%; the Chinese share in that year was
21.97%; the share of the United States was 13.19%; the total share of the European Union (then
27 countries) was 9.5%; the Brazilian share was 5.7%; India’s share was 5.44% and Russia’s
share was 5.11%.

Per capita emissions in the Netherlands in 2010 were 12.78 tons CO2-eq. and in 2012 11.72
tons CO2-eq. In China, per capita emissions in 2012 were 9.04 tons CO2-eq.; in the United States
19.98 tons CO2-eq.; in Brazil 15.05 tons CO2-eq.; in India 2.43 tons CO2-eq. and in Russia 19.58
tons CO2-eq.

UNEP

The UNEP, referred to in 2.8, has issued annual reports about the “emissions gap” since 2010.
The gap is the difference between the desired emissions level in a certain year and the level of
emissions anticipated for that year based on the reduction goals pledged by the countries
concerned.

The “executive summary” of the Emissions Gap Report 2013 includes the following:

“(...) This report confirms and strengthens the conclusions of the three previous analyses that
current pledges and commitments fall short of that goal. It further says that, as emissions of
greenhouse gases continue to rise rather than decline, it becomes less and less likely that
emissions will be low enough by 2020 to be on a least-cost pathway towards meeting the 2°C
target.

As a result, after 2020, the world will have to rely on more difficult, costlier and riskier means of
meeting the target – the further from the least-cost level in 2020, the higher these costs and the
greater the risks will be.

(…)

2. What emission levels are anticipated for 2020?
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2.31.

2.32.

Global greenhouse gas emissions in 2020 are estimated at 59 GtCO2e per year under a business-
as-usual scenario. If implemented fully, pledges and commitments would reduce this by 3–7
GtCO2e per year (…).

3. What is the latest estimate of the emissions gap in 2020?

(…) Least-cost emission pathways consistent with a likely chance of keeping global mean
temperature increases below 2°C compared to pre-industrial levels have a median level of 44
GtCO2e in 2020 (range: 38–47 GtCO2e). Assuming full implementation of the pledges, the
emissions gap thus amounts to between 8–12 GtCO2e per year in 2020 (…).

6. What are the implications of later action scenarios that still meet the 1.5°C and 2°C targets?

Based on a much larger number of studies than in 2012, this update concludes that so-called later-
action scenarios have several implications compared to least cost scenario’s, including: (i) much
higher rates of global emission reductions in the medium term; (ii) greater lock-in of carbon-
intensive infrastructure; (iii) greater dependence of certain technologies in the medium-term; (iv)
greater costs of mitigation in the medium- and long term, and greater risks of economic disruption;
and (v) greater risks of failing to meet the 2°C target. For these reasons later-action scenarios
may not be feasible in practise and, as a result, temperature targets could be missed.

(…) although later-action scenarios might reach the same temperature targets as their least-cost
counterparts, later-action scenarios pose greater risks of climate impacts for four reasons. First
delaying action allows more greenhouse gases to build-up in the atmosphere in the near term,
thereby increasing the risk that later emission reductions will be unable to compensate for this
build up. Second, the risk of overshooting climate targets for both atmospheric concentrations of
greenhouse gases and global temperature increase is higher with later-action scenarios. Third, the
near-term rate of temperature is higher, which implies greater near-term climate impacts. Lastly,
when action is delayed, options to achieve stringent levels of climate protection are increasingly
lost.”

Chapter 2 of the report contains the following section:

“2.4.5 Pledged reduction effort by Annex I and non-Annex I countries

For Annex I parties, total emissions as a group of countries for the four pledge cases are
estimated to be 3–16 percent below 1990 levels in 2020. For non-Annex I parties, total emissions
are estimated to be 7–9 percent lower than business-as-usual emissions. This implies that the
aggregate Annex I countries’ emission goals fall short of reaching the 25–40 percent reduction by
2020, compared with 1990, suggested in the IPCC Fourth Assessment Report (…).”

In contrast to previous reports, the Emissions Gap Report 2014 mainly focuses on the “carbon
dioxide emissions budget”. The UNEP concludes that in order to be able to maintain the target of a
maximum global temperature rise of 2°C above the pre-industrial level (hereinafter: the 2°C
target), the CO2 budget may not exceed 3,670 gigatonne (hereinafter: Gt). According to the UNEP,
at the beginning of the nineteenth century this budget totaled about 2,900 Gt CO2, of which about
1,000 Gt remains. In the report, the UNEP investigated – in short –the best way to spend this
budget (and thereby: which reductions are required). Attention was also paid to the question,
given the 2°C target, at what point the world needs to be CO2-neutral (a net result of
anthropogenic positive and negative CO2 emissions of zero). The UNEP has depicted this in the
following figure:

876



2.33.

2.34.

2.35.

The “executive summary” of the 2014 report furthermore states the following:

“6. What about the emissions gap in 2030?

(…)

This report estimates that global emissions in 2030 consistent with having a likely chance of
staying

within the 2 °C target are about 42 Gt CO2e.

As for expected emissions in 2030, the range of the pledge cases in 2020 (52–54 Gt CO2e) was
extrapolated to give median estimates of 56–59 Gt CO2e in 2030.

The emissions gap in 2030 is therefore estimated to be 14–17 Gt CO2e (56 minus 42 and 59 minus
42). This is equivalent to about a third of current global greenhouse emissions (or 26–32 per cent
of 2012 emission levels).

As a reference point, the gap in 2030 relative to business-as-usual emissions in that year (68 Gt
CO2e) is 26 Gt CO2e. The good news is that the potential to reduce global emissions relative to
the baseline is estimated to be 29 Gt CO2e, that is, larger than this gap. This means that it is
feasible to close the 2030 gap and stay within the 2°C limit.”

D. Climate change and the development of legal and policy frameworks

In light of climate change, agreements have been made and instruments have been developed
in an international and European context in order to counter the problems of climate change, which
have impacted the national legal and policy frameworks.

In a UN context

UN Framework Convention on Climate Change 1992

In 1992, the UN Framework Convention on Climate Change (hereinafter: the UN Climate Change
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Convention) was agreed and signed under the responsibility of the UN. The UN Climate Change
Convention entered into effect on 21 March 1994. Currently, 195 Member States have ratified the
convention, including the Netherlands and (the predecessor of) the European Union (both in
1993).

The purpose of the Convention, in brief, is to reduce greenhouse gas emissions and thereby
prevent the undesired consequences of climate change. Among other things, Its opening words
state the following:

“Acknowledging that the global nature of climate change calls for the widest possible cooperation
by all countries and their participation in an effective and appropriate international response, in
accordance with their common but differentiated responsibilities and respective capabilities and
their social and economic conditions,

Recalling also that States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant to their
own environmental and developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction,

Reaffirming the principle of sovereignty of States in international cooperation to address climate
change,

Determined to protect the climate system for present and future generations, (…)”

Article 2 of the UN Climate Change Convention describes the objective as follows:

The ultimate objective of this Convention and any related legal instruments that the Conference of
the Parties may adopt is to achieve, in accordance with the relevant provisions of the Convention,
stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent
dangerous anthropogenic interference with the climate system. Such a level should be achieved
within a time-frame sufficient to allow ecosystems to adapt naturally to climate change, to ensure
that food production is not threatened and to enable economic development to proceed in a
sustainable manner.

Article 3 of the UN Climate Change Convention contains the following principles, among other
things:

1. The Parties should protect the climate system for the benefit of present and future generations
of humankind, on the basis of equity and in accordance with their common but differentiated
responsibilities and respective capabilities. Accordingly, the developed country Parties should take
the lead in combating climate change and the adverse effects thereof.

(…)

3. The Parties should take precautionary measures to anticipate, prevent or minimize the causes of
climate change and mitigate its adverse effects. Where there are threats of serious or irreversible
damage, lack of full scientific certainty should not be used as a reason for postponing such
measures, taking into account that policies and measures to deal with climate change should be
cost-effective so as to ensure global benefits at the lowest possible cost. To achieve this, such
policies and measures should take into account different socio-economic contexts, be
comprehensive, cover all relevant sources, sinks and reservoirs of greenhouse gases and
adaptation, and comprise all economic sectors. Efforts to address climate change may be carried
out cooperatively by interested Parties.
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4. The Parties have a right to, and should, promote sustainable development. Policies and
measures to protect the climate system against human-induced change should be appropriate for
the specific conditions of each Party and should be integrated with national development
programmes, taking into account that economic development is essential for adopting measures to
address climate change.

The signatories to the UN Climate Change Convention constitute two groups of countries: (1)
the developed countries, as listed in Annex I to the Convention, also referred to as “Annex I
countries”, and (2) the developing countries, or “non-Annex I countries”, being all other countries
which have ratified the UN Climate Change Convention. The Netherlands is an Annex I country.
Article 4, paragraph 2 of the UN Climate Change Convention stipulates the following in particular
regarding the Annex I countries:

The developed country Parties and other Parties included in Annex I commit themselves specifically
as provided for in the following:

( a) Each of these Parties shall adopt national policies and take corresponding measures on the
mitigation of climate change, by limiting its anthropogenic emissions of greenhouse gases and
protecting and enhancing its greenhouse gas sinks and reservoirs. These policies and measures
will demonstrate that developed countries are taking the lead in modifying longer-term trends in
anthropogenic emissions consistent with the objective of the Convention, recognizing that the
return by the end of the present decade to earlier levels of anthropogenic emissions of carbon
dioxide and other greenhouse gases not controlled by the Montreal Protocol would contribute to
such modification, and taking into account the differences in these Parties' starting points and
approaches, economic structures and resource bases, the need to maintain strong and
sustainable economic growth, available technologies and other individual circumstances, as well as
the need for equitable and appropriate contributions by each of these Parties to the global effort
regarding that objective. These Parties may implement such policies and measures jointly with
other Parties and may assist other Parties in contributing to the achievement of the objective of
the Convention and, in particular, that of this subparagraph;

( b) In order to promote progress to this end, each of these Parties shall communicate, within six
months of the entry into force of the Convention for it and periodically thereafter, and in
accordance with Article 12, detailed information on its policies and measures referred to in
subparagraph (a) above, as well as on its resulting projected anthropogenic emissions by sources
and removals by sinks of greenhouse gases not controlled by the Montreal Protocol for the period
referred to in subparagraph (a), with the aim of returning individually or jointly to their 1990 levels
these anthropogenic emissions of carbon dioxide and other greenhouse gases not controlled by
the Montreal Protocol. This information will be reviewed by the Conference of the Parties, at its first
session and periodically thereafter, in accordance with Article 7; (…)

The article thus means that the Annex I countries, separately or jointly, have assumed the
obligation to have reduced the growth of their greenhouse gas emissions to the level of 1990 by
the year 2000. All Member States are furthermore obliged to annually report their emissions to the
UN Climate Change Convention secretariat. The obligations of all other Parties to the Convention
(the “non-Annex I countries”) are less far-reaching and they do not have to introduce emission
reductions.

Several countries of the group of Annex I countries, including the Netherlands, have furthermore
committed to rendering financial assistance to the non-Annex I countries, in accordance with the
UN Climate Change Conventions.

Kyoto Protocol 1997 and Doha Amendment 2012

The Kyoto Protocol was agreed in 1997 in the context of the UN Climate Change Convention. The
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Netherlands, but also (the predecessor of) the European Union, which then comprised fifteen
countries, including the Netherlands, ratified the Kyoto Protocol. It entered into force on 16
February 2005.

In the Protocol, the signatories set as their objective for the period 2008-2012 to reduce the
mean annual greenhouse gas emissions in developed countries by 5.2% compared to 1990 (Article
3, paragraph 1 of and Appendix B to the Kyoto Protocol). The reduction percentages differ per
country. A reduction target of 8% (Appendix B) was set for the European Union for the same
period. The EU proceeded to determine the emission reductions per Member State, after consulting
the Member States. An emission reduction of 6% was agreed for the Netherlands.

Several countries, including the United States and China, did not ratify the Protocol and Canada
withdrew from the Protocol in 2011. Before Canada’s withdrawal, the Protocol covered 14% of
global emissions.

On 8 December 2012, an Amendment to the Kyoto Protocol was adopted in Doha (Qatar). In the
Amendment, various countries and the European Union as a whole as well as its individual Member
States agreed on a CO2 emission reduction target for the period 2013-2020. The European Union
committed to a 20% reduction target as of 2020, compared to 1990. The European Union offered
to commit to a 30% reduction target, on the condition that both the developed and the more
advanced developing countries commit to similar emission targets. This condition has not
materialised thus far nor has the Doha Amendment entered into force yet.

Japan, the Russian Federation and New Zealand did not commit to a particular reduction target
for this second period. Therefore, the Kyoto Protocol regulates the CO2 emissions of 37 developed
countries, namely the (then) 27 individual EU Member States, Australia, Iceland, Croatia,
Liechtenstein, Monaco, Norway, Ukraine, Kazakhstan, Switzerland and Belarus, as well as the EU
as an independent organisation.

Climate change conferences (Conference of the Parties – COP)

The UN Climate Change Convention has also provided for the establishment of the Conference of
the Parties (COP). All Parties hold a seat on the COP and have one vote. Based on the reports
submitted by the Member States, the COP makes annual assessments of the status of the
achievement of the Convention’s objective and issues reports about it. The COP can issue
decisions during these climate conferences, usually based on consensus.

a) Bali Action Plan 2007

The signatories to the UN Climate Change Convention issued various decisions during the
climate conference on Bali in 2007, including the Bali Action Plan (Decision 1/CP.13). The preamble
to this decision, among others, contains the following sections:

“Responding to the findings of the Fourth Assessment Report of the Intergovernmental Panel on
Climate Change that warming of the climate system is unequivocal, and that delay in reducing
emissions significantly constrains opportunities to achieve lower stabilization levels and increases
the risk of more severe climate change impacts,

Recognizing that deep cuts in global emissions will be required to achieve the ultimate objective of
the Convention and emphasizing the urgency1 to address climate change as is indicated in the
Fourth Assessment Report of the Intergovernmental Panel on Climate Change.

[Note 1: Contribution of Working Group III to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change, Technical Summary, pages 39 and 90, and Chapter
13, page 776.]”
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b) The Cancun Agreements 2010

At the climate conference in Cancun in 2010, the parties involved issued various decisions,
including The Cancun Agreements (Decision 1/CP.16), which contains the following sections, among
others:

“Recalling its decision 1/CP.13 (the Bali Action Plan) and decision 1/CP.15 (…),

Noting resolution 10/4 of the United Nations Human Rights Council on human rights and climate
change, which recognizes that the adverse effects of climate change have a range of direct and
indirect implications for the effective enjoyment of human rights and that the effects of climate
change will be felt most acutely by those segments of the population that are already vulnerable
owing to geography, gender, age, indigenous or minority status, or disability (…),

4. Further recognizes that deep cuts in global greenhouse gas emissions are required according to
science, and as documented in the Fourth Assessment Report of the Inter- governmental Panel on
Climate Change, with a view to reducing global greenhouse gas emissions so as to hold the
increase in global average temperature below 2°C above pre- industrial levels, and that Parties
should take urgent action to meet this long-term goal, consistent with science and on the basis of
equity; also recognizes the need to consider, in the context of the first review, as referred to in
paragraph 138 below, strengthening the long-term global goal on the basis of the best available
scientific knowledge, including in relation to a global average temperature rise of 1.5°C; (…)”

At the Cancun climate conference in 2010, the Annex I countries also took the decision which
contains the following section, among others:11

“Decision 1/CMP.6 The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on
Further Commitments for Annex I Parties under the Kyoto Protocol at its fifteenth session

(…)

Recognizing that Parties included in Annex I (Annex I Parties) should continue to take the lead in
combating climate change,

Also recognizing that the contribution of Working Group III to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of Climate Change,
indicates that achieving the lowest levels assessed by the Intergovernmental Panel on Climate
Change to date and its corresponding potential damage limitation would require Annex I Parties as
a group to reduce emissions in a range of 25–40 per cent below 1990 levels by 2020, through
means that may be available to these Parties to reach their emission reduction targets, (…)

4. Urges Annex I Parties to raise the level of ambition of the emission reductions to be achieved by
them individually or jointly, with a view to reducing their aggregate level of emissions of
greenhouse gases in accordance with the range indicated by Working Group III to the Fourth
Assessment Report of the Intergovernmental Panel on Climate Change, Climate Change 2007:
Mitigation of Climate Change, and taking into account the quantitative implications of the use of
land use, land-use change and forestry activities, emissions trading and project-based
mechanisms and the carry-over of units from the first to the second commitment period; (…)”

Durban 2011

The parties at the climate conference in Durban in 2011 issued several decisions. Decision
1/CP.17 states the following, among other things:

“Recognizing that climate change represents an urgent and potentially irreversible threat to human

-
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societies and the planet and thus requires to be urgently addressed by all Parties (…),

Noting with grave concern the significant gap between the aggregate effect of Parties’ mitigation
pledges in terms of global annual emissions of greenhouse gases by 2020 and aggregate emission
pathways consistent with having a likely chance of holding the increase in global average
temperature below 2°C or 1.5°C above pre-industrial levels, (…)”

At the Durban conference, the Parties also agreed that a new legally binding climate change
convention or protocol must be concluded no later than 2015 and must be implemented by 2020.
The climate conference which will be held in Paris in December 2015 is a follow-up to this
agreement.

In a European context

Article 191 of the Treaty on the Functioning of the European Union (TFEU) currently reads as
follows:

Article 191

1. Union policy on the environment shall contribute to pursuit of the following objectives:

– preserving, protecting and improving the quality of the environment;

– protecting human health;

– prudent and rational utilisation of natural resources;

– promoting measures at international level to deal with regional or worldwide environmental
problems, and in particular combating climate change.

2. Union policy on the environment shall aim at a high level of protection taking into account the
diversity of situations in the various regions of the Union. It shall be based on the precautionary
principle and on the principles that preventive action should be taken, that environmental damage
should as a priority be rectified at source and that the polluter should pay.

In this context, harmonisation measures answering environmental protection requirements shall
include, where appropriate, a safeguard clause allowing Member States to take provisional
measures, for non-economic environmental reasons, subject to a procedure of inspection by the
Union.

3. In preparing its policy on the environment, the Union shall take account of:

– available scientific and technical data,

– environmental conditions in the various regions of the Union,

– the potential benefits and costs of action or lack of action,

– the economic and social development of the Union as a whole and the balanced development of
its regions.

4. Within their respective spheres of competence, the Union and the Member States shall
cooperate with third countries and with the competent international organisations. The
arrangements for Union cooperation may be the subject of agreements between the Union and
the third parties concerned.

The previous subparagraph shall be without prejudice to Member States' competence to negotiate
in international bodies and to conclude international agreements.

Under Article 192 TFEU, the European Parliament and the Council, acting in accordance with the
ordinary legislative procedure (meaning on the proposal of the Commission) and after consulting
the European Economic and Social Committee (EESC) and the Committee of the Regions, generally
decide what action is to be taken by the Union in order to achieve the objectives referred to in
Article 191 (apart from exception formulated the paragraph 2).
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2.59.

Article 193 TFEU currently reads as follows:

Article 193

The protective measures adopted pursuant to Article 192 shall not prevent any Member State from

maintaining or introducing more stringent protective measures. Such measures must be compatible

with the Treaties. They shall be notified to the Commission.

Partly as a follow-up to the Kyoto Protocol, the EU formulated its environmental objectives and
priorities in Decision no 1600/2002/EC of the European Parliament and of the Council laying down
the Sixth Community Environment Action Programme as follows:

“Article 2 Principles and overall aims (…)

2. The Programme aims at:

— emphasising climate change as an outstanding challenge of the next 10 years and beyond and
contributing to the long term objective of stabilising greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system. Thus a

long term objective of a maximum global temperature increase of 2 °Celsius over pre-industrial
levels and a CO2 concentration below 550 ppm shall guide the Programme. In the longer term this
is likely to require a global reduction in emissions of greenhouse gases by 70% as compared to
1990 as identified by the Intergovernmental Panel on Climate Change (IPCC); (… )”

The European Union subsequently converted its objectives in European regulations, including by
introducing a large number of directives, among them Directive 2003/87/EC establishing a scheme
for greenhouse gas emission allowance trading within the Community, which introduced the
European Union Emission Trading System (ETS). This system only applies to major energy-intensive
businesses, such as major electricity generation plants and refineries (hereinafter also referred to
as: the ETS businesses). Non-ETS sectors, including transport, agriculture, housing and small
companies, do not fall under the scope of the ETS.

The preamble to Directive 2009/29/EC amending Directive 2003/87/EC so as to improve and
extend the greenhouse gas emission allowance trading scheme of the Community states the
following:

“(6) In order to enhance the certainty and predictability of the Community scheme, provisions
should be specified to increase the level of contribution of the Community scheme to achieving an
overall reduction of more than 20%, in particular in view of the European Council’s objective of a
30% reduction by 2020 which is considered scientifically necessary to avoid dangerous climate
change (…).

(13) The Community-wide quantity of allowances should decrease in a linear manner calculated
from the mid-point of the period from 2008 to 2012, ensuring that the emissions trading system
delivers gradual and predictable reductions of emissions over time. The annual decrease of
allowances should be equal to 1.74% of the allowances issued by Member States pursuant to
Commission Decisions on Member States’ national allocation plans for the period from 2008 to
2012, so that the Community scheme contributes cost-effectively to achieving the commitment of
the Community to an overall reduction in emissions of at least 20% by 2020.

(14) This contribution is equivalent to a reduction of emissions in 2020 in the Community scheme of
21% below reported 2005 levels, (…).”

Articles 1 and 9 of the ETS Directive read as follows – following amendment:
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Article 1 Subject matter

This Directive establishes a scheme for greenhouse gas emission allowance trading within the
Community (hereinafter referred to as the ‘Community scheme’) in order to promote reductions of
greenhouse gas emissions in a cost-effective and economically efficient manner.

This Directive also provides for the reductions of greenhouse gas emissions to be increased so as
to contribute to the levels of reductions that are considered scientifically necessary to avoid
dangerous climate change.

This Directive also lays down provisions for assessing and implementing a stricter Community
reduction commitment exceeding 20%, to be applied upon the approval by the Community of an
international agreement on climate change leading to greenhouse gas emission reductions
exceeding those required in Article 9, as reflected in the 30% commitment endorsed by the
European Council of March 2007.

Article 9 Community-wide quantity of allowances

The Community-wide quantity of allowances issued each year starting in 2013 shall decrease in a
linear manner beginning from the mid-point of the period from 2008 to 2012. The quantity shall
decrease by a linear factor of 1.74% compared to the average annual total quantity of allowances
issued by Member States in accordance with the Commission Decisions on their national allocation
plans for the period from 2008 to 2012.

The Commission shall, by 30 June 2010, publish the absolute Community-wide quantity of
allowances for 2013, based on the total quantities of allowances issued or to be issued by the
Member States in accordance with the Commission Decisions on their national allocation plans for
the period from 2008 to 2012.

The Commission shall review the linear factor and submit a proposal, where appropriate, to the
European Parliament and to the Council as from 2020, with a view to the adoption of a decision by
2025.”

The Communication of the European Commission to the European Parliament, the Council, the
EESC and the CoR of 10 January 2007, entitled “Limiting Global Climate Change to 2 degrees
Celsius. The way ahead for 2020 and beyond”, states the following, among other things:12

“2. THE CLIMATE CHALLENGE: REACHING THE 2ºC OBJECTIVE

Strong scientific evidence shows that urgent action to tackle climate change is imperative. Recent
studies, such as the Stern review, reaffirm the enormous costs of failure to act. These costs are
economic, but also social and environmental and will especially fall on the poor, in both developing
and developed countries. A failure to act will have serious local and global security implications.
Most solutions are readily available, but governments must now adopt policies to implement them.
Not only is the economic cost of doing so manageable, tackling climate change also brings
considerable benefits in other respects. The EU's objective is to limit global average temperature
increase to less than 2°C compared to pre-industrial levels. This will limit the impacts of climate
change and the likelihood of massive and irreversible disruptions of the global ecosystem. The
Council has noted that this will require atmospheric concentrations of GHG to remain well below
550 ppmv CO2-eq. By stabilising long-term concentrations at around 450 ppmv CO2-eq. there is a
50% chance of doing so. This will require global GHG emissions to peak before 2025 and then fall
by up to 50% by 2050 compared to 1990 levels. The Council has agreed that developed countries
will have to continue to take the lead to reduce their emissions between 15 to 30% by 2020. The
European Parliament has proposed an EU CO2 reduction target of 30% for 2020 and 60 to 80% for
2050.”

-
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In July 2008, the EESC issued its Opinion on the “Proposal for a directive of the European
Parliament and of the Council amending Directive 2003/87/EC so as to improve and extend the
greenhouse gas emission allowance trading system of the Community”. This proposal pertains the
following, among other things:13

“6.5 The EESC has therefore paid particular attention to the role of the ETS in delivering equitable
and sustainable impact on global GHG reduction. Does it demonstrate that European action is both
credible and effective? In this context it has to be stated that the EU target of a 20% reduction in
GHG emissions by 2020 compared to 1990 levels (which underlies the ETS and the burden sharing
proposals) is lower than the 25-40% reduction range for industrialised nations which was
supported by the EU at the Bali Climate Change Conference in December 2007. The Commission
starts from the targets as agreed in the European Spring Council 2007 leaving undiscussed
whether this level of reduction is really sufficient to achieve global objectives

or whether it is just the maximum reduction that may conceivably be accepted, given the balance
of short-term political and economically motivated interests of Member States. The EESC concludes
that accumulating evidence on climate change demands the re-setting of targets to achieve
greater GHG emission reductions.”

In Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on
the effort of Member States to reduce their greenhouse gas emissions to meet the Community’s
greenhouse gas emission reduction commitments up to 2020 (the “Effort Sharing Decision”), the
following was considered and adopted to regulate emissions in the non-ETS sectors:

“ (2) The view of the Community, most recently expressed, in particular, by the European Council of
March 2007, is that in order to meet this objective, the overall global annual mean surface
temperature increase should not exceed 2°C above pre-industrial levels, which implies that global
greenhouse gas emissions should be reduced to at least 50% below 1990 levels by 2050. The
Community’s greenhouse gas emissions covered by this Decision should continue to decrease
beyond 2020 as part of the Community’s efforts to contribute to this global emissions reduction
goal. Developed countries, including the EU Member States, should continue to take the lead by
committing to collectively reducing their emissions of greenhouse gases in the order of 30% by
2020 compared to 1990. They should do so also with a view to collectively reducing their
greenhouse gas emissions by 60 to 80% by 2050 compared to 1990. (…)

(3) Furthermore, in order to meet this objective, the European Council of March 2007 endorsed a
Community objective of a 30% reduction of greenhouse gas emissions by 2020 compared to 1990
as its contribution to a global and comprehensive agreement for the period after 2012, provided
that other developed countries commit themselves to comparable emission reductions and
economically more advanced developing countries commit themselves to contributing adequately
according to their responsibilities and capabilities.

(4) The European Council of March 2007 emphasised that the Community is committed to
transforming Europe into a highly energy-efficient and low greenhouse-gas-emitting economy and
has decided that, until a global and comprehensive agreement for the period after 2012 is
concluded, and without prejudice to its position in international negotiations, the Community
makes a firm independent commitment to achieve at least a 20% reduction of greenhouse gas
emissions by 2020 compared to 1990 (…).

(6) Directive 2003/87/EC(1) establishes a scheme for greenhouse gas emission allowance trading
within the Community, which covers certain sectors of the economy. All sectors of the economy
should contribute to emission reductions in order to cost-effectively achieve the objective of a 20%
reduction of greenhouse gas emissions by 2020 compared to 1990 levels. Member States should
therefore implement additional policies and measures in an effort to further limit the greenhouse
gas emissions from sources not covered under Directive 2003/87/EC.

-
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(7) The effort of each Member State should be determined in relation to the level of its 2005
greenhouse gas emissions covered by this Decision, adjusted to exclude the emissions from
installations that existed in 2005 but which were brought into the Community scheme in the period
from 2006 to 2012. Annual emission allocations for the period from 2013 to 2020 in terms of
tonnes of carbon dioxide equivalent should be determined on the basis of reviewed and verified
data.

(9) To further ensure a fair distribution between the Member States of the efforts to contribute to
the implementation of the independent reduction commitment of the Community, no Member State
should be required to reduce its greenhouse gas emissions in 2020 to more than 20% below 2005
levels nor allowed to increase its greenhouse gas emissions in 2020 to more than 20% above
2005 levels. Reductions in greenhouse gas emissions should take place between 2013 and 2020.
Each Member State should be allowed to carry forward from the following year a quantity of up to
5% of its annual emission allocation. Where the emissions of a Member State are below that
annual emission allocation, a Member State should be allowed to carry over its excess emission
reductions to the subsequent years (…).

(17) (17) This Decision should be without prejudice to more stringent national objectives. Where
Member States limit the greenhouse gas emissions covered by this Decision beyond their
obligations under this Decision in order to meet a more stringent objective, the limitation imposed
by this Decision on the use of greenhouse gas emission reduction credits should not apply to the
additional emission reductions to attain the national objective. (…)

Article 1 Subject matter

This Decision lays down the minimum contribution of Member States to meeting the greenhouse
gas emission reduction commitment of the Community for the period from 2013 to 2020 for
greenhouse gas emissions covered by this Decision, and rules on making these contributions and
for the evaluation thereof.

This Decision also lays down provisions for assessing and implementing a stricter Community
reduction commitment exceeding 20%, to be applied upon the approval by the Community of an
international agreement on climate change leading to emissions reductions exceeding those
required pursuant to Article 3, as reflected in the 30% reduction commitment as endorsed by the
European Council of March 2007 (…).

Article 3 Emission levels for the period from 2013 to 2020.

1. Each Member State shall, by 2020, limit its greenhouse gas emissions at least by the
percentage set for that Member State in Annex II to this Decision in relation to its emissions in
2005. (…)

Annex II

Member State greenhouse gas emission limits in 2020 compared to 2005 greenhouse
gas emissions levels

(…)

Netherlands-16%

(…)”

In the Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the regions, entitled “Analysis of
options to move beyond 20% greenhouse gas emission reductions and assessing the risk of
carbon leakage” of 26 May 2010, the following, among other things, was stated:14
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“When the EU decided in 2008 to cut its greenhouse gas emissions, it showed its commitment to
tackling the climate change threat and to lead the world in demonstrating how this could be done.
The agreed cut of 20% from 1990 levels by 2020, together with a 20% renewables target, was a
crucial step for the EU's sustainable development and a clear signal to the rest of the world that
the EU was ready to take the action required. The EU will meet its Kyoto Protocol target and has a
strong track record in climate action.

But it has always been clear that action by the EU alone will not be enough to combat climate
change and also that a 20% cut by the EU is not the end of the story. EU action alone is not
enough to deliver the goal of keeping global temperature increase below 2°C compared to pre-
industrial levels. All countries will need to make an additional effort, including cuts of 80- 95% by
2050 by developed countries. An EU target of 20% by 2020 is just a first step to put emissions
onto this path.

That was why the EU matched its 20% unilateral commitment with a commitment to move to 30%,
as part of a genuine global effort. This remains EU policy today.

Since the EU policy was agreed, circumstances have been changing rapidly. We have seen an
economic crisis of unprecedented scale. It has put huge pressure onto businesses and
communities across Europe, as well as causing huge stress on public finances. But at the same
time, it has confirmed that there are huge opportunities for Europe in building a resource-efficient
society.

We have also had the Copenhagen summit. Despite the disappointment of failing to achieve the
goal of a full, binding international agreement to tackle climate change, the most positive result
was that countries accounting for some 80% of emissions today made pledges to cut emissions,
even though these will be insufficient to meet the 2°C target. It will remain essential to integrate
the Copenhagen Accord in on-going UNFCCC negotiations (United Nations Framework Convention
on Climate Change). But the need for action remains as valid as ever.

The purpose of this Communication is not to decide now to move to a 30% target: the conditions
set are clearly not met. To facilitate a more informed debate on the implications of the different
levels of ambition, this Communication sets out the result of analysis into the implications of the
20% and 30% targets as seen from today's perspective. (…)”

In the Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the regions of 8 March 2011,
entitled “A roadmap for moving to a competitive low carbon economy in 2050”, the following was
stated, among other things:15

“ 1. EUROPE'S KEY CHALLENGES

(…) In order to keep climate change below 2ºC, the European Council reconfirmed in February
2011 the EU objective of reducing greenhouse gas emissions by 80-95% by 2050 compared to
1990, in the context of necessary reductions according to the Intergovernmental Panel on Climate
Change by developed countries as a group. This is in line with the position endorsed by world
leaders in the Copenhagen and the Cancun Agreements. These agreements include the
commitment to deliver long-term low carbon development strategies. Some Member States have
already made steps in this direction, or are in the process of doing so, including setting emission
reduction objectives for 2050. (…)

2. MILESTONES TO 2050

The transition towards a competitive low carbon economy means that the EU should prepare for
reductions in its domestic emissions by 80% by 2050 compared to 1990. The Commission has

-

887



2.65.

2.66.

carried out an extensive modelling analysis with several possible scenarios showing how this could
be done, (…).

This analysis of different scenarios shows that domestic emission reductions of the order of 40%
and 60% below 1990 levels would be the cost-effective pathway by 2030 and 2040, respectively.
In this context, it also shows reductions of 25% in 2020. (…). Such a pathway would result in
annual reductions compared to 1990 of roughly 1% in the first decade until 2020, 1.5% in the
second decade from 2020 until 2030, and 2% in the last two decades until 2050. The effort would
become greater over time as a wider set of cost-effective technologies becomes available. (…)

Emissions, including international aviation, were estimated to be 16% below 1990 levels in 2009.
With full implementation of current policies, the EU is on track to achieve a 20% domestic reduction
in 2020 below 1990 levels, and 30% in 2030. However, with current policies, only half of the 20%
energy efficiency target would be met by 2020.

If the EU delivers on its current policies, including its commitment to reach 20% renewables, and
achieve 20% energy efficiency by 2020, this would enable the EU to outperform the current 20%
emission reduction target and achieve a 25% reduction by 2020. This would require the full
implementation of the Energy Efficiency Plan (…)

6. CONCLUSIONS

(…) In order to be in line with the 80 to 95% overall GHG reduction objective by 2050, the
Roadmap indicates that a cost effective and gradual transition would require a 40% domestic
reduction of greenhouse gas emissions compared to 1990 as a milestone for 2030, and 80% for
2050. (…)

(…) This Communication does not suggest to set new 2020 targets, nor does it affect the EU's offer
in the international negotiations to take on a 30% reduction target for 2020, if the conditions are
right. This discussion continues based on the Commission Communication from 26 May 2010.”

On 15 March 2012, the European Parliament adopted a resolution on the Roadmap referred to in
2.64, in which the Roadmap as well as the path and specific milestones for the reduction of the
Community’s domestic emissions of 40%, 60% and 80% for 2030, 2040 and 2050, respectively,
were endorsed.16

On 22 January 2014, the European Commission published the following Communication:
“Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the regions, “A policy framework for climate
and energy in the period from 2020 to 2030”, in which the Commission announced the following,
among other things:17

“2.1 Greenhouse gas emissions target

The Commission proposes to set a greenhouse gas emission reduction target for domestic EU
emissions of 40% in 2030 relative to emissions in 1990. It is important to note that the policies
and measures implemented and envisaged by the Member States in relation to their current
obligations to reduce greenhouse gas emissions will continue to have effect after 2020. If fully
implemented and fully effective, these measures are expected to deliver a 32% reduction relative
to emissions in 1990. This will require continued effort but at the same time shows that the
proposed target for 2030 is achievable. Continuous appraisal will, however, be important to take
account of the international dimension and to ensure that the Union continues to follow the least
cost pathway to a low-carbon economy.

The EU level target must be shared between the ETS and what the Member States must achieve
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collectively in the sectors outside of the ETS. The ETS sector would have to deliver a reduction of
43% in GHG in 2030 and the non-ETS sector a reduction of 30% both compared to 2005. In order
to bring about the required emissions reduction in the ETS sector, the annual factor by which the
cap on the maximum permitted emissions within the ETS decreases will have to be increased from
1.74% currently to 2.2% after 2020.

(…) The Commission sees no merit in proposing a higher "conditional target" ahead of the
international negotiations. Should the outcome of the negotiations warrant a more ambitious
target for the Union, this additional effort could be balanced by allowing access to international
credits.”

At the European Council meeting of 23/24 October 2014, European leaders reached agreement
on the 2030 climate and energy policy framework for the European Union.18 The reduction targets
referred to above and the adjustment of the emission ceilings within the ETS from the
Commission’s proposal were adopted.

On 25 February 2015, the European Commission published the “Communication to the European
Parliament and the Council, entitled The Paris Protocol – A blueprint for tackling global climate
change beyond 2020”, in which it announced the following, among other things:19

“1. EXECUTIVE SUMMARY

According to the latest findings of the Intergovernmental Panel on Climate Change (IPCC), without
urgent action, climate change will bring severe, pervasive and irreversible impacts on all the
world's people and ecosystems. Limiting dangerous rises in global average temperature to below
2°C compared with pre-industrial levels (the below 2°C objective) will require substantial and
sustained reductions in greenhouse gas emissions by all countries.

This global transition to low emissions can be achieved without compromising growth and jobs,
and can provide significant opportunities to revitalise economies in Europe and globally. Action to
tackle climate change also brings significant benefits in terms of public well-being. Delaying this
transition will, however, raise overall costs and narrow the options for effectively reducing
emissions and preparing for the impacts of climate change.

All countries need to act urgently and collectively. Since 1994, the Parties to the United Nations
Framework Convention on Climate Change (UNFCCC) have focused on this challenge, resulting in
more than 90 countries, both developed and developing, pledging to curb their emissions by 2020.
However, these pledges are insufficient to achieve the below 2°C objective. For these reasons, in
2012, the UNFCCC Parties launched negotiations towards a new legally binding agreement
applicable to all Parties that will put the world on track to achieve the below 2°C objective. The
2015 Agreement is to be finalised in Paris in December 2015 and implemented from 2020. (…)

Well ahead of the Lima conference, the EU continued to show leadership and determination to
tackle climate change globally. At the European Summit in October 2014, European leaders agreed
that the EU should step up its efforts and domestically reduce its emissions by at least 40%
compared to 1990 by 2030. This was followed by announcements of China and the US. In Lima, EU
Member States pledged about half of the initial capitalisation of US$10 billion to the Green Climate
Fund (GCF) to assist developing countries. Within the EU, a new investment plan was adopted.
This will unlock public and private investments in the real economy of at least €315 billion over the
next three years (2015-17). These investments will help modernise and further decarbonise the
EU’s economy.

This communication responds to the decisions taken in Lima, and is a key element in implementing
the Commission's priority of building a resilient Energy Union with a forward-looking climate change
policy consistent with the President of the Commission's political guidelines. This communication
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prepares the EU for the last round of negotiations before the Paris conference in December 2015.”

In a national context

Article 21 of the Dutch Constitution reads as follows:

It shall be the concern of the authorities to keep the country habitable and to protect and improve
the environment.

Under the EC Greenhouse Gas Emission Allowance Trading Directive (Implementation) Act of 30
September 2004, and by amending the Environmental Management Act, among other acts, the ETS
Directive was converted into national law. A sixteenth chapter was added to the Environmental
Management Act, entitled “Emission Allowance Trading”. Put briefly, this chapter regulates the
issuance of permits to businesses with greenhouse gas installations and the issuance, allocation
and use of emission allowances. Directive No 2009/29/EC was implemented with the “EC
Greenhouse Gas Emission Allowance Trading Directive (Review) Act” of 12 April 2012. The
Explanatory Memorandum to this Act contains the following sections, among others:20

“5. EU ceiling

Introduction

In phase I and II of the ETS, each Member State had separate emission ceilings. The calculation of
the allocation of emission allowances also took place on a national level, by means of a National
Allocation Plan (hereinafter: NAP). This approach was in line with the national Kyoto commitments.
Phase III introduces a European ceiling and strict European regulation for the allocation of
emission allowances. Under Article 9 of Directive 2003/87/EC, an absolute number of emission
allowances for the entire Community (hereinafter: EU ceiling) was introduced. The EU has set as
an objective to reduce the emission of greenhouse gases by at least 20% by 2020 compared to
1990. The year 1990 was chosen, as this is also the base year in the Kyoto Protocol. This objective
relates to all sectors, including the sectors that fall under the scope of the ETS and the sectors
that do not fall under that system (hereinafter: non-ETS sectors). An example of a non-ETS sector
is the built environment. The objective for 1990 can be translated into an objective for 2005 and
thus corresponds with a 14% reduction in 2020 compared to 2005. This translation is needed, as
2005 is the start year for the ETS and data verified in the ETS will be published in 2005. The overall
objective is divided over the ETS and non-ETS sectors. The reduction for the non-ETS sectors is set
at 10% compared to 2005; and for the ETS sector at 21% compared to 2005. The ETS objective of
-21% means that all ETS sectors combined have to achieve the 21% reduction compared to 2005.
These objectives of -10% and -21% apply to phase III of the ETS. The non-ETS objectives have
been divided over the various Member States. The Netherlands has a reduction obligation of 16%
compared to the level of 2005. By way of comparison, the reduction obligations of several Member
States are depicted in the diagram below.[1]

This objective has been depicted in the figure below.

{TRANSLATION OF FIGURE
Figure 1: EU objective for 2020 divided into ETS and non-ETS 
EU objective: -14% compared to 2005
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ETS objective: -21% compared to 2005
Non-ETS objective: -10% compared to 2005
NL: -16% UK: -16% BE: -15% GER: -14%}

[Note 1: Decision No. 406/2009/EC of the European Parliament and of the Council of the European
Union of 23 April 2009 on the effort of Member States to reduce their greenhouse gas emissions to
meet the Community’s greenhouse gas emission reduction commitments up to 2020 (OJEU L
140).]”

The “New energy for the climate Work Programme of the Clean and Sustainable Project”
(Werkprogramma Nieuwe energie voor het klimaat van het

project Schoon en Zuinig) rom 2007, in which the then cabinet formulated its climate policy, contains
as a climate objective a 30% reduction for 2020 compared to 1990. According to the report, this
means that as of 2020 an annual climate ceiling of 150Mt CO2-eq. will apply. The report states the
following, among other things:

“Climate change calls for action, as it threatens our security, food supply, water management and
biodiversity. In this work programme, the cabinet focuses on ambitious climate targets: a 30%
reduction of greenhouse gas emissions in 2020 (compared to 1990) is needed, preferably in a
European context (…). The European target is a 20% reduction of greenhouse gas emissions in the
absence of a global agreement. In light of the Dutch objective of -30%, there is a chance that this
will cause a shortfall in attaining the overall Dutch target. If European decision-making leads to a
shortfall in the reduction targets the Netherlands has committed to, the cabinet will review
whether it can reach agreement with other countries in similar situations (formulating high national
reduction targets). If this fails, a part of the reduction shortfall will have to be covered by the
government (…) and the reduction targets of sectors will be reassessed in consultation with the
sectors.”

In a letter of 29 April 2008 of the then Ministers of Housing, Spatial Planning and the
Environment and Development Cooperation to the House of Representatives on the climate
conference in Bali, the following, among other things, was stated:

“(…) First, the Netherlands will continue to take as a basis that the mean global temperature rise
should be limited to 2 degrees over the pre-industrial level in order to keep the consequences of
climate change manageable. Second, it remains important for the developed countries to take the
lead by committing to a joint 30% reduction of their greenhouse gas emissions by 2020, compared
to 1990. The third element is the notion that the participation of countries has to be expanded in a
post-2012 regime. The Netherlands will continue to focus on agreements in which developing
countries – particularly the larger countries and the countries that are experiencing rapid economic
growth – also make tangible contributions and in some cases also commit to targets, depending
on their different responsibilities and capabilities. Only then will it be possible to stabilise global
emissions within 10 to 15 years and subsequently reduce them. (…)

The 13th Conference of the signatories to the UN Climate Change Convention was held in Bali,
Indonesia from 3 to 14 December of last year. The Netherlands was represented by Minister
Cramer in the negotiations and the High Level Segment. In this capacity, she participated in the
ministerial EU coordination and addressed the plenary session of the COP. In her statement, she
called on the rich countries to reduce their greenhouse gas emissions by 25 to 40% by 2020 and
to focus more on adaptation, deforestation and technology funds in developing countries. (…)”

In her letter of 12 October 2009 with the subject “objective of the negotiations in Copenhagen
and appreciation of the Commission’s announcement about climate financing”, the then Minister of
Housing, Spatial Planning and the Environment reported the following to the House of
Representatives:
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“Main elements of the field of influence

The negotiations essentially revolve around the well-known triangle of climate negotiations:
reduction targets, mitigation actions of developing countries and financing.

The total of emission reductions proposed by the developed countries so far is insufficient to
achieve the 25-40% reduction in 2020, which is necessary to stay on a feasible track to keep the 2
degrees objective within reach.(…)”

In 2013, the Ministry of Infrastructure and the Environment drew up a Climate Agenda, “Climate
Agenda: Resilient, Prosperous and Green” (Klimaatagenda: weerbaar, welvarend en groen). The
second chapter, entitled “The Approach”, contains the following section:21

“2.1 The Dutch contribution worldwide

(…) Global climate agreements in a rapidly changing world

The climate problem requires an international approach (…). The static agreements made over the
years with highly divergent targets for developed and developing countries is no longer in line with
the current dynamic situation of rapidly growing economies, including those of Brazil, South Africa
and China. These changing relationships require a new and more effective global approach in
order to involve as many parties as possible, including governments, the business community and
civil society. Virtually all countries are combating climate change, although current efforts have not
yielded the desired result of remaining under the 2 degree temperature rise. Efforts of countries
such as Chine and the United States are, however, essential for making progress (…).

The national contribution: clear objectives and frameworks

In part due to policy and also as a consequence of the recession, greenhouse gas emissions in the
Netherlands have started to decline following years of escalation (…). This means that the
Netherlands is on track to attain the commitments for 2008-2012 (Kyoto) and internationally for
2020.[20] Estimates gauge that non-ETS sectors will surpass the EU target for 2020, without the
need to acquire allowances. However, the fact that the targets will be attained does not mean that
we are sufficiently on course to achieve the required long-term emission reductions. (…) With the
policy announced in the SER Energy Agreement and in this Climate Agenda, the cabinet seeks to
ensure the required extra acceleration in the Netherlands to realise its objective of having a
climate-neutral economy in 2050.

Mitigation targets

The Dutch contribution in the EU is to attain a CO2 reduction of at least 40% in 2030. (…)

[Note 20: This concerns the following targets:

• A mean reduction of 6% over 2008-2012 compared to 1990 for the Netherlands as a whole
(Kyoto target).

• In 2020 a 21% reduction of emissions that fall below the ETS compared to 2005 (below a
European ceiling).

• In 2020 a 16% reduction compared to 2005 for non-ETS sectors.]”

On 6 September 2013, the State and over forty organisations concluded the “Energy Agreement
for Sustainable Growth” (Energieakkoord voor duurzame groei). This Agreement is intended to
realise the following objectives:

- an annual saving of 1.5% of the final energy consumption;

- 100 petajoules in energy savings in the final energy consumption in the Netherlands as of 2020;

- an increase in the share of renewable energy generation (currently over 4%) to 14% in 2020;
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- a further increase of this share to 16% in 2023;

- at least 15,000 fulltime positions, most to be created in the first few years.

In her letter of 19 September 2013 to the House of Representatives, the State Secretary for
Infrastructure and the Environment reported as follows:

“(…)

- The crux of the matter is that the Netherlands argues for a greenhouse gas emission reduction of
at least 40% by 2030 compared to 1990, as proposed by the Commission in the Green Paper (…).

- The Netherlands considers a structural reinforcement of the European Emissions Trading Scheme
(ETS) necessary and therefore argues to tighten the emission ceiling after 2020 and to attune it to
the European reduction targets for 2030 and 2050 (…).

1. Which lessons from the 2020 framework and from the current state of affairs of the EU’s energy
should carry the most weight in designing the policy for 2030?

According to analyses carried out by the Commission, the European Union’s 20% CO2 reduction
target deviates from the most cost-efficient path to the objective of 80-95% in 2050. The European
Union’s objective of reducing greenhouse gas emissions by 20% is within reach. The European
Union has not decided to raise it to the conditional target of 30%, partly because there is no
agreement whether or not the formulated condition – a significant reduction by other major
economies – has been met (…). With the climate and energy framework policy for 2030, the
European Union would get back on track with to the most cost-efficient path to a decarbonised
economy.”

In response to an analysis carried out by the Energy Research Centre of the Netherlands (ECN)
and the PBL regarding the consequences for the Netherlands of the 2030 climate and energy
policy framework proposed by the European Commission and of the targets stated therein, the
State Secretary for Infrastructure and the Environment reported to the House of Representatives
with her letter of 26 September 2014:

“As for the CO2 reduction target for the non-ETS sectors, the burden sharing among the Member
States will be an important subject of discussion in the European negotiations. Depending on the
criterion applied to the burden sharing, for the Netherlands this will result in a CO2 reduction of 28
to 48% for the non-ETS sectors in 2030. The ECN and the PBL state that the associated costs in
the report are subject to uncertainties: the bandwidth of the emission level in the reference
situation, for instance, is about 9Mt, to which the uncertainty of the data used in the calculations
should also be added. Regarding the efforts for the Netherlands for the various reduction targets
for non-ETS sectors, the research agencies have found as follows:

On a national level, achieving a 33% reduction target for non-ETS sectors and an associated
target of 20% for renewable energy and 12% energy savings in 2030 is possible with the current
policy.
The costs for a non-ETS target in the range 33-38% and an associated target of 21% for

renewable energy and 12% energy savings are € 80 million – € 200 million per year.
Higher targets for non-ETS sectors will come with a sharp rise in costs for the Netherlands, up to

€ 870 – € 1,490 million per year at 43% and € 5 – € 15 billion at 48%.”

In her letter of 24 February 2015, the State Secretary for Infrastructure and the Environment
sent the House of Representatives the annotated agenda of the Environmental Council. It states
the following, among other things:

“The road to the UN Climate Conference Paris (COP21/CMP11)

Exchange of views and adoption of the intended nationally determined contribution to the EU
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3.1.

(…)

The Dutch position and field of influence

The Dutch objective is to attain an ambitious global climate agreement in which all parties
participate. Not only does this apply to countries, but also to businesses, cities and civil society
with which we cooperate on the road to a climate-neutral world. The agreement will have to offer
sufficient flexibility to countries to enable them to contribute according to their capacity. This does
not mean that the new agreement should be non-binding. Countries will have to monitor, report,
and test and discuss the results. Subsequently we have to challenge countries to raise their
ambitions to limit the global temperature rise to 2 degrees. Therefore, the Netherlands endorses
the EU’s target of a 80-95% reduction of greenhouse gas emissions in 2050 compared to 1990. In
October 2014, the European Council set a binding target of at least a 40% reduction of
greenhouse gas emissions for 2030, which serves as an intermediary step.”

In summary, after the amendment, Urgenda’s claim involves the court, with immediate effect:

to rule that:

(1) the substantial greenhouse gas emissions in the atmosphere worldwide are warming up the
earth, which according to the best scientific insights, will cause dangerous climate change if those
emissions are not significantly and swiftly reduced;

(2) the hazardous climate change that is caused by a warming up of the earth of 2°C or more, in
any case of about 4 °C, compared to the preindustrial age, which according to the best scientific
insights is anticipated with the current emission trends, is threatening large groups of people and
human rights;

(3) of all countries which emit a significant number of greenhouse gases in the atmosphere, per
capita emissions in the Netherlands are one of the highest in the world;

(4) the joint volume of the current annual greenhouse gas emissions in the Netherlands is
unlawful;

(5) the State is liable for the joint volume of greenhouse gas emissions in the Netherlands;

(6) principally: the State acts unlawfully if it fails to reduce or have reduced the annual greenhouse
gas emissions in the Netherlands by 40%, in any case at least 25%, compared to 1990, by the end
of 2020;

alternatively: the State acts unlawfully if it fails to reduce or have reduced the annual greenhouse
gas emissions in the Netherlands by at least 40% compared to 1990, by the end of 2030;

and furthermore orders the State to:

(7) principally: to reduce or have reduced the joint volume of annual greenhouse gas emissions in
the Netherlands that it will have been reduced by 40% by the end of 2020, in any case by at least
25%, compared to 1990;

alternatively: reduce or have reduced the joint volume of annual greenhouse gas emissions in the
Netherlands that it will have been reduced by at least 40% by 2030, compared to 1990;

(8) to publish or have published the text contained in the reply and also change of claim or a text
to be drawn up by the court in the proper administration of justice immediately on the request of
Urgenda, at a date to be determined by Urgenda and to be communicated to the State at least
two weeks in advance, in no more than six national daily newspapers to be designated by
Urgenda, full-page and page-filling, and by means of logos or other marks clearly and directly
recognisable as originating from the State or the government;
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3.3.

3.4.

(9) to publish and keep published on the homepage of the website www.rijksoverheid.nl the text
referred to in (8), starting on the date of publication and also during two consecutive weeks, in
such a manner that the text appears on screen clearly legible for all visitors to the website,
without the need for any mouse-clicking, and which has to be clicked to be closed before being
able to go to other pages of the website;

and

(10) orders the State to pay the costs of these proceeding.

Briefly summarized, Urgenda supports its claims as follows. 
The current global greenhouse gas emission levels, particularly the CO2 level, leads to or
threatens to lead to a global warming of over 2 °C, and thus also to dangerous climate change
with severe and even potentially catastrophic consequences. Such an emission level is unlawful
towards Urgenda, as this is contrary to the due care exercised in society. Moreover, it constitutes
an infringement of, or is contrary to, Articles 2 and 8 of the ECHR, on which both Urgenda and the
parties it represents can rely. The greenhouse gas emissions in the Netherlands additionally
contribute to the (imminent) hazardous climate change. The Dutch emissions that form part of the
global emission levels are excessive, in absolute terms and even more so per capita. This makes
the greenhouse gas emissions of the Netherlands unlawful. The fact that emissions occur on the
territory of the State and the State, as a sovereign power, has the capability to manage, control
and regulate these emissions, means that the State has “systemic responsibility” for the total
greenhouse gas emission level of the Netherlands and the pertinent policy. In view of this, the fact
that the emission level of the Netherlands (substantially) contributes to one of several causes of
hazardous climate change can and should be attributed to the State. In view of Article 21 of the
Dutch Constitution, among other things, the State can be held accountable for this contribution
towards causing dangerous climate change. Moreover, under national and international law
(including the international-law “no harm” principle, the UN Climate Change Convention and the
TFEU) the State has an individual obligation and responsibility to ensure a reduction of the
emission level of the Netherlands in order to prevent dangerous climate change. This duty of care
principally means that a reduction of 25% to 40%, compared to 1990, should be realised in the
Netherlands by 2020. A reduction of this extent is not only necessary to continue to have a
prospect of a limitation of global warming of up to (less than) 2°C, but is furthermore the most
cost-effective. Alternatively, the Netherlands will need to have achieved a 40% reduction by 2030,
compared to 1990. With its current climate policy, the State seriously fails to meet this duty of care
and therefore acts unlawfully.

The State argues as follows – also briefly summarised. Urgenda partially has no cause of action,
namely in so far as it defends the rights and interests of current or future generations in other
countries. Aside from that, the claims are not allowable, as there is no (real threat of) unlawful
actions towards Urgenda attributable to the State, while the requirements of Book 6, Section 162
of the Dutch Civil Code and Book 3, Section 296 of the Dutch Civil Code have also not been met.
The State acknowledges the need to limit the global temperature rise up to (less than) 2°C, but its
efforts are, in fact, aimed at achieving this objective. The current and future climate policies, which
cannot be seen as being separate from the international agreements nor from standards and
(emission) targets formulated by the European Union, are expected to make this feasible. The
State has no legal obligation – either arising from national or international law – to take measures
to achieve the reduction targets stated in Urgenda’s claims. The implementation of the Dutch
climate policy, which contains mitigation and adaptation measures, is not in breach of Articles 2 and
8 of the ECHR. Allowing (part of) the claims is furthermore contrary to the State’s discretionary
power. This would also interfere with the system of separation of powers and harm the State’s
negotiating position in international politics.

The arguments of the parties are examined in more detail below, in so far as relevant.
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This case is essentially about the question whether the State has a legal obligation towards
Urgenda to place further limits on greenhouse gas emissions – particularly CO2 emissions –in
addition to those arising from the plans of the Dutch government, acting on behalf of the State.
Urgenda argues that the State does not pursue an adequate climate policy and therefore acts
contrary to its duty of care towards Urgenda and the parties it represents as well as, more
generally speaking, Dutch society. Urgenda also argues that because of the Dutch contribution to
the climate policy, the State wrongly exposes the international community to the risk of dangerous
climate change, resulting in serious and irreversible damage to human health and the
environment. Based on these grounds, which are briefly summarised here, Urgenda claims, except
for several declaratory decisions, that the State should be ordered to limit, or have limited, the
joint volume of the annual greenhouse gas emissions of the Netherlands so that these emissions
will have been reduced by 40% and at least by 25% in 2020, compared to 1990. In case this claim
is denied, Urgenda argues for an order to have this volume limited by 40% in 2030, also compared
to 1990.

For its part, the State argues that the Netherlands – also based on European agreements –
pursues an adequate climate policy. Therefore, and for many other reasons, the State believes
Urgenda’s claims cannot succeed. The key motivation is that the State cannot be forced at law to
pursue another climate policy. The terms “the State” and “the Netherlands” will be used
interchangeably below, depending on the context. The term “the State” refers to the legal person
that is party to these proceedings, while the term “the Netherlands” refers to the same entity in
an international context. The government is the State’s executive body.

The court faces a dispute with complicated and “climate-related” issues. The court does not have
independent expertise in this area and will base its assessment on that which the Parties have

4 THE ASSESSMENT

A. Introduction

4.4.

4.5.

independent expertise in this area and will base its assessment on that which the Parties have
submitted and the facts admitted between them. This concerns both current scientific knowledge
and (other) data the State acknowledges or deems to be correct. Many of these data are available
under section 2 of this judgment (“The facts”). An analysis of these data, which are sometimes
repeated, will enable the court to determine the severity of the climate change problem. Based on
this information, the court will assess the claim and the defence put up against it. Prior to this, the
court will assess Urgenda’s standing. If Urgenda is not in a position to confront the State about
the issues that are the subject of these proceedings, the court is unable to proceed to assess the
merits of the claim. This more in-depth assessment (if applicable) will contain all further questions,
including those pertaining to the absence, or not, of the State’s legal obligation towards Urgenda,
and the question whether the court’s options also include imposing the order claimed by Urgenda.

B. Urgenda’s standing (acting on its own behalf)

Under Book 3, Section 303 of the Dutch Civil Code, an individual or legal person is only entitled to
bring an action to the civil court if he has sufficient own, personal interest in the claim. Under Book
3, Section 303a of the Dutch Civil Code, a foundation or association with full legal capacity may also
bring an action to the court pertaining to the protection of general interests or the collective
interests of other persons, in so far as the foundation or association represents these general or
collective interests based on the objectives formulated in its by-laws. However, there is a proviso,
namely that the legal person concerned can only bring its action to the court if he, in the given
circumstances, has made sufficient efforts to enter into a dialogue with the defendant to achieve
having his requirements met (paragraph 2).

The position of the State regarding Urgenda’s standing, in so far as this party acts on its own
behalf, can be summarised as follows. The State does not challenge that Urgenda, in view of the
interests it protects under its by-laws, has a case when on behalf of the current generations of
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Dutch citizens protests the emission of greenhouse gases from Dutch territory. Nor does the State
contest Urgenda’s standpoint that the order to reduce emissions in these proceedings against the
State in principle belongs to the group of claims the Dutch legislature finds allowable and has
made possible with Book 3, Section 303a of the Dutch Civil Code. Regarding the question whether
Urgenda has a case in so far as it defends the interests of future generations of Dutch citizens
(and that “in perpetuity”), the State defers to the court’s opinion. The State argues that Urgenda
has no case in so far as it defends the rights or interests of current or future generations in other
countries.

The court finds as follows. Urgenda’s claims against the State indeed belong to the group of
claims the Dutch legislature finds allowable and has wanted to make possible with Book 3, Section
303a of the Dutch Civil Code. It was set out in the Explanatory Memorandum that an
environmental organisation’s claim in order to protect the environment without an identifiable
group of persons needing protection, would be allowable under the proposed scheme.22

Article 2 of Urgenda’s by-laws stipulate that it strives for a more sustainable society, “beginning in
the Netherlands”. This demonstrates prioritisation – as it rightly argues – and not a limitation to
Dutch territory. The interests Urgenda wants to defend appear to be – from its objective
formulated in its by-laws – primarily but not solely Dutch interests. Moreover, the term “sustainable
society” has an inherent international (and global) dimension. As based on its by-laws Urgenda is
defending the interest of a “sustainable society”, it actually protects an interest that by its nature
crosses national borders. Therefore, Urgenda can partially base its claims on the fact that the
Dutch emissions also have consequences for persons outside the Dutch national borders, since
these claims are directed at such emissions.

The term “sustainable society” also has an intergenerational dimension, which is expressed in the
definition of “sustainability” in the Brundtland Report referred to under 2.3:

“Sustainable development is development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.”

In defending the right of not just the current but also the future generations to availability of
natural resources and a safe and healthy living environment, it also strives for the interest of a
sustainable society. This interest of a sustainable society is also formulated in the legal standard
invoked by Urgenda for the protection against activities which, in its view, are not “sustainable”
and threaten to lead to serious threats to ecosystems and human societies. In this context,
reference can also be made to Article 2 of the UN Climate Change Convention. Relying on Articles 2
and 8 ECHR, Urgenda’s claim is an extension of its objectives formulated in its by-laws. After all,
these stipulations are also aimed at protecting the interests Urgenda seeks to defend.

Seeing as it is not in dispute that Urgenda has met the requirement of Book 3, Section 305a of
the Dutch Civil Code that it has made sufficient efforts to attain its claim by entering into
consultations with the State, the court concludes that Urgenda’s claims, in so far as it acts on its
own behalf, are allowable to the fullest extent.

The court’s judgment about Urgenda’s standing is sufficient for now. On the pages below, the
court will focus on Urgenda’s position for the time being. The position of the (886) principals on
whose behalf Urgenda is also acting will be discussed at the end.

C. Current climate science and climate policy

The UN Framework Convention on Climate Change and the IPCC

Well before the 1990s, there was a growing realisation among scientists that human caused
(anthropogenic) greenhouse gas emissions possibly led to a global temperature rise, and that this
could have catastrophic consequences for man and the environment. This realisation led to the UN
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Climate Change Convention in 1992, of which the objective is formulated in Article 2, referred to in
2.37, as follows: to achieve stabilization of greenhouse gas concentrations in the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate system. As stated
previously, 195 countries, including the Netherlands and the EU, have endorsed this objective.

The UN Climate Change Convention also made provisions for the establishment of the IPCC as a
global knowledge institute. The IPCC reports have bundled the knowledge of hundreds of
scientists and to a great extent represent the current climate science. The IPCC is also an
intergovernmental organisation. The IPCC’s findings serve as a starting point for the COP
decisions, which are taken by the signatories to the UN Climate Change Convention during their
climate conferences. Similarly, the Dutch and European decision-making processes pertaining to
the climate policies to be pursued are also based on the climate science findings of the IPCC. The
court – and also the Parties – therefore considers these findings as facts.

The IPCC reports

The IPCC’s reports have allowed for scientific uncertainty, a concept which comprises the
question to what extent it is possible, based on scientific knowledge, to give a definitive answer
about the probability of a negative effect occurring. In climate science, it has to be established (i)
to what extent the current anthropogenic greenhouse gas emissions will increase the future
greenhouse gas concentration and (ii), given many other circumstances, will result in dangerous
climate change. The IPCC has stated in each of its reports how certain or uncertain its
observations and findings are.

In AR4/2007 and AR5/2013, the IPCC has established that a worldwide climate change is taking
place and that it is very probable that human actions, particularly the combustion of fossil fuels (oil,
gas, coal) and deforestation, are the main causes of the observed global warming since the middle
of the nineteenth century. In AR4/2007, the IPCC furthermore has stated that a temperature rise
of more than 2 °C over the pre-industrial level would cause dangerous and irreversible climate
change which would threaten the environment and man. This has resulted in the formulation of the
aforementioned 2°C target. The IPCC has not changed this target in AR5/2013. The signatories to
the UN Climate Change Convention, including, as stated previously, the Netherlands and the EU,
have explicitly acknowledged these findings during the climate conference of 2010 (Cancun
Agreements). The court therefore finds that the 2 °C target has globally been taken as the
starting point for the development of climate policies. Incidentally, this comes with a restriction for
a number of countries in the Pacific Ocean, such as Tuvalu and Fiji, for which dangerous climate
change, with the associated risk of destruction of their entire territories, probably will already occur
at a temperature rise of 1.5 °C. The signatories therefore decided in Cancun to “maintain a view
on” a 1.5 °C target.

The IPCC reports referred to here also state that the anthropogenic greenhouse gas emissions
need to be decreased substantially in order to prevent dangerous climate change. This, too, has
been acknowledged by the signatories to the UN Climate Change Convention, including during the
2007 climate conference (Bali Action Plan) and again in 2010 (Cancun). From AR5/2013, supported
by publications of other knowledge institutes, such as EDGAR (see 2.25) and UNEP (see 2.29), it is
apparent that the global anthropogenic emissions of greenhouse gases is increasing rather than
decreasing. The court also considers this information as certain.

It is not disputed between the Parties that dangerous climate change has severe consequences
on a global and local level. The IPCC has reported that the ice at the North and South Poles as
well as alpine glaciers are melting due to global warming, which will result in a rise in sea levels.
Moreover, the warming of the oceans is expected to result in increased hurricane activity,
expansion of desert areas and the extinction of many animal species because of the heat, the
latter causing a decline in biodiversity. People will suffer damage to their living environment
because of these changes, for instance, a deterioration of food production. Furthermore, the
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temperature rise will lead to heat-related deaths, particularly among the elderly and children. The
IPCC reports also state that the current temperature rise causes damage to man and the
environment. The 2 °C target, also assumed by the Netherlands, is intended to prevent climate
change from becoming irreversible: without intervention, the aforementioned processes will
become unstoppable.

The reports of the PBL and KNMI are based on the IPCC reports and also describe that in the
next hundred years the Netherlands will face higher average temperatures, changing precipitation
patterns and a sea level rise. Chances of heatwaves in the summer will increase and extreme
precipitation will become more prevalent. The basins of major rivers will on the one hand have to
contend with more extreme precipitation, while on the other hand chances of a decreased amount
of supplied water are high in the summer. High levels of river discharge, in combination with rising
sea levels and high water levels at sea, could more frequently lead to dangerous situations in the
downstream areas. Less water in the summer means, among other things, higher risks of
salinization in the coastal areas and less freshwater for agriculture. The Netherlands will also feel
the consequences of climate change elsewhere in the world. Some import products will become
more expensive.23

The aforementioned considerations lead to the following intermediate conclusion. Anthropogenic
greenhouse gas emissions are causing climate change. A highly hazardous situation for man and
the environment will occur with a temperature rise of over 2 °C compared to the pre-industrial
level. It is therefore necessary to stabilise the concentration of greenhouse gases in the
atmosphere, which requires a reduction of the current anthropogenic greenhouse gas emissions.

Given the severity of the problem of hazardous climate change, climate scientists have
investigated with which degree of probability current human actions have negative or positive
effects on future climate change. Moreover, there is scientific uncertainty about the question when,
where and to what extent which specific effects will occur, but also about the effectiveness and
possible negative side-effects of certain precautionary measures. Climate science (scientific
research) therefore focuses on risk regulation: determining the desired convention and possible
adverse effects. In view of this, the IPCC reports have described different scenarios which offer an
insight into the consequences of a certain emission level for the environment and into the costs of
achieving a certain emission level. Furthermore, it is being investigated with which scenario the 2
°C target can be achieved in the most cost-effective way (meaning: in the most efficient way, also
in view of the related costs).

The maximum level of greenhouse gas concentrations in the atmosphere

In AR4/2007, the IPCC has established that in order to achieve the 2 °C target the greenhouse
gas concentrations in the atmosphere have to be stabilised at 450 ppm, which will be referred to
below as “the 450 scenario”. It is not disputed between the Parties that there is a 50% chance of
achieving the climate target with the 450 scenario. The signatories to the UN Climate Change
Convention have reported about the 450 scenario by making a reference to the AR4/2007 in the
Bali Action Plan (the COP decision of 2007). The court does not deduce an explicit choice for the
450 scenario from this reference. The section referred to (see 2.16) shows that the signatories are
at least focused on a scenario in which emissions are stabilised at a level of 450–550 ppm. The
pleadings and other documents show that in 2007 the European institutions started from the idea
that the greenhouse gas concentrations in the atmosphere would have to remain well below 550
ppm and in the long term would have to stabilise at a level of about 450 ppm. As evidenced by
these documents, this would mean that global emissions will reach a peak in 2025 and
subsequently should decrease to 50% by 2050 (see 2.60).

In AR5/2013, the IPCC made a more favourable estimate of the chances that the climate target
will be reached with the 450 scenario, namely at over 66%. When starting from a concentration
level of 500 ppm in 2100, those chances are over 50% according to the IPCC. However, the
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concentration level may not (temporarily) exceed the level of 530 ppm in the period before 2100.
The chances that the climate target will not be achieved in that case are 33 to 66%. It is assumed
that with scenarios with a concentration of 530 to 650 ppm, the chances of attaining the climate
target are less than 33%. The documents submitted do not show that the signatories to the UN
Climate Change Convention have explicitly responded to these scenarios.

From the IPCC reports listed here, the court concludes that in view of risk management and from
scientific considerations, there is a strong preference for the 450 scenario, as the risks are much
higher with a 500 scenario. In order to maintain a 50% chance of being able to prevent hazardous
climate change, the current scientific position stipulates that the level of CO2 concentration in the
atmosphere may not exceed 530 ppm.

The reduction targets

In AR4/2007, the IPCC also determined that in order to prevent the concentration level from
exceeding 450 ppm, global emissions of CO2-eq must to be substantially reduced. In order to
achieve a concentration level of 450 ppm the total emissions of Annex I countries (which include
the Netherlands and the EU as a whole) will at most have to be 20 to 40% lower in 2020
compared to 1990 – with due regard for a fair distribution. In 2050, the total emissions of these
countries will need to have been reduced by 80 to 95% compared to 1990. The non-Annex I
countries will also have to reduce their emissions substantially. The objective is to initiate a
reduction before 2015 and to reduce the global emissions by 50% in 2050 compared to the year
2000.24

In 2007, the signatories to the UN Climate Change Convention, with reference to AR4/2007,
acknowledged in the Bali Action Plan that “deep cuts” in the greenhouse gas emissions were
urgent and necessary to prevent dangerous climate change. The section regarding this states that
an emission reduction of 10-40% is required to keep concentration levels in the atmosphere below
450-550 ppm in 2020, and a reduction of 40-95% by 2050, both compared to the 1990 levels.
During the 2010 climate conference in Cancun, the Ad Hoc Working Group of Annex I countries took
a decision and expressly acknowledged that they will have to have limited their emissions by 25-
40% by 2020, compared to 1990. In this decision, the Annex I countries urged themselves to
adjust their reduction targets accordingly.

In the European context, in response to AR4/2007, the European Council considered that the
industrialised countries should take the lead and commit to a collective 30% reduction of their
greenhouse gas emissions by 2020, compared to 1990. The Council also believed that the
countries should also do this in order to reduce their collective emissions by 60-80% by 2050,
compared to 1990. Therefore, the European Council established the reduction target at 30% in
2020, provided that other industrialised countries and economically more advanced countries
commit to similar emission reductions. Therefore, the European Council commits to realising an
international emission reduction of 20% in 2020 compared to 1990, and to a 30% reduction target
if the aforementioned condition is met. However, the condition has not been met so far, keeping
the EU-wide reduction target at 20% for 2020. Various policy documents of European institutions
state that the EU’s 20% reduction target are not in line with the target for industrialised countries
established by the IPCC, which after all is aimed at a 25-40% reduction in 2020 and an 80-95%
reduction in 2050 (see 2.58, 2.61, 2.63 and 2.64).

In the period 2007-2009, the Netherlands initially focused its climate policy on a reduction target
of 30% in 2020 compared to 1990, which was therefore higher than the EU’s target of 20%.
However, this reduction target deviated at a later stage. In these proceedings, the State has
stated that the Dutch climate policy is based on a minimum reduction target of 16% in 2020
(compared to 2005) for the non-ETS sectors and 21% in 2020 (compared to 2005) for the ETS
sectors. At the hearing, the State confirmed that the combined reduction for both sectors is
expected to be 14 to 17% in 2020 compared to 1990.
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In AR5/2013, the IPCC established that the global greenhouse gas emissions in 2050 will have
to be 40 to 70% lower than in the year 2010 to realise a concentration level of 450 ppm in 2100.
In the year 2100, total emissions will need to have been reduced to at least zero or lower. At a
concentration level of 500 ppm, a 25 to 55% reduction is expected for 2050. During the 2011
climate conference in Durban, agreement was reached that a new legally binding climate
convention or protocol would have to be concluded in 2015. During the 2014 climate conference in
Lima, the signatories to the UN Climate Change Convention agreed to submit their own emission
reduction targets before the upcoming climate conference in Paris.

In 2014, the EU announced that it was striving for a reduction target of 40% by 2030 compared
to 1990. The Netherlands supports this reduction target as well as the EU’s reduction target of
80% for 2050, both compared to 1990. The State has failed to explain which reduction target will
apply to the Netherlands.

The foregoing leads to the further intermediate conclusion that according to the current scientific
position, the prevention of dangerous climate change calls for a 450 scenario with an associated
reduction target for the Annex I countries, which includes the Netherlands and the EU as a whole,
of 25-40% in 2020, and 80-95% in 2050. The EU and the Netherlands have acknowledged this
finding as such and (initially) focused on an emission reduction target of 30%. However, the EU
subsequently refused to commit to more than a 20% reduction, with the Netherlands joining this
path from about 2010. For 2030, the EU and the Netherlands have committed to a 40% reduction
target; and to an 80% reduction target for 2050. This brings the reduction target back in line with
the IPCC’s proposed reduction target for a 450 scenario for 2050.

The effect of the reduction measures thus far

The EDGAR database shows that global emissions are increasing substantially despite the
measures that have been taken so far. The UNEP reports reveal that the Annex I countries have
failed to meet the 25-40% emission reduction target in 2020, which has left a “budget” of about
1,000 Gt. The UNEP has established that there is a discrepancy between the reduction that is
required to achieve the climate objective and the reduction promised by the signatories to the UN
Climate Change Convention. At the same time, the institute has established that it will still be
possible to close this gap in 2030.

Conclusions and specification of the scope of the dispute

The court has made the following conclusions based on the foregoing.

i) In AR4/2007, the 450 scenario is presented as necessary for a more than 50% chance of
realising the 2 °C target, according to the parties. In AR5/2013, the IPCC established this chance
at 66%. In order to realise the 450 scenario, Annex I countries need to attain a reduction resulting
in an emission in 2020 of 35-40% below the level of 1990.

ii) In accordance with this, the Netherlands has cooperated with the decision in Cancun (2010)
in which it was established that the Annex I countries at least have to realise a 25-40% reduction
in 2020.

iii) In an international context the EU has committed to a reduction target of 20% for 2020, with
an increase to 30% (both compared to 1990) if other Annex I countries commit to a similar
reduction target. The standard of 20% for the EU is below the 30% standard deemed necessary
by scientists.

iv) The Netherlands has committed to the EU target of 30% reduction in 2020, provided that the
other Annex I countries do the same.
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v) Up to about 2010, the Netherlands assumed a reduction target of 30% for 2020 compared to
1990, and after 2010 took on a reduction target that is derived from the EU reduction target of
20% and which is expected to result in a total reduction of 14-17% in 2020.

vi) The Dutch reduction target is therefore below the standard deemed necessary by climate
science and the international climate policy, meaning that in order to prevent dangerous climate
change Annex I countries (including the Netherlands) must reduce greenhouse gas emissions by
25-40% by 2020 to realise the 2°C target.

From the foregoing it follows that it is currently very probable that within several decades
dangerous climate change will occur with irreversible consequences for man and the environment.
The State acknowledges that this is a serious problem and that it is also necessary to avert this
threat by mitigating greenhouse gas emissions. The dispute between the Parties therefore does
not concern the need for mitigation, but rather the pace, or the level, at which the State needs to
start reducing greenhouse gas emissions. By way of explanation of the reduction percentages
deemed necessary by Urgenda, the foundation argues that by not or no longer focusing on a
reduction of 25-40% in 2020, but only on a reduction of 40% by 2030 and of 80-95% by 2050, the
State will have higher emission levels than if it were to adhere to the intermediate objective of a
25-40% reduction in 2020. In this context, Urgenda refers to the graphs below (submitted during
the plea):

{TRANSLATION

Reduction paths

Y axis: annual emissions

X axis: Fixed annual reduction – percentage

Fixed annual reduction – amount

Delayed reduction}
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{TRANSLATION

Reduction paths up to -80% in 2030

X axis: Historical

Path EU 2010 to 2030

Path EU 2030 to 2050

Linear reduction

Fixed annual reduction (3.6%)}

{TRANSLATION

Reduction paths up to -95% in 2035

X axis: Historical

Path EU 2010 to 2030

Path EU 2030 to 2050

Path EU 2030 to 2050
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Linear reduction

Fixed annual reduction (6.9%)}

Urgenda argues that the first graph – whose information is detailed further in the second and third
graphs – shows that a delayed reduction path results in higher emissions than does a more evenly
distributed reduction effort over the entire period up to the year 2050 or with a linear approach.
Urgenda claims that graph also shows that a delayed reduction (less reduction until 2030 and
more thereafter) will lead to higher total emissions and thereby increases the chances of
exceeding the remaining “budget”. Urgenda also states that it is more cost-effective to intervene
now, an argument that is based on AR5/2013 which states that scenarios in which the rigorous
reduction is postponed to the 2030-2050 period lead to a greater dependence on CO2 reducing
technologies. According to the same report, these technologies are not yet developed enough to
contribute substantially to the reduction (see 2.19). In this context, Urgenda finally states that it is
still possible for the EU to realise the 30% reduction target provided the condition would arise.

The State argues that the Netherlands will reach a total reduction of 17% in 2020, as a
derivative of the EU’s 20% reduction target. The Netherlands has committed to a 40% reduction
for the year 2030 for the EU as a whole, while the State presumes a reduction percentage of 80-
95% for the entire EU for the year 2050. The court has established that it is not clear yet which
reduction percentages will apply to the Netherlands as a derivative of the European percentages.
The State deems the milestones stated here sufficient for ensuring the 2 °C target.

The final target for 2050 and the required intermediate target for 2030 is not disputed between
the Parties. The State concurs with Urgenda’s argument that CO2 emissions will have to have
been reduced by 80-95% in 2050, compared to 1990. Their dispute concentrates on the question
whether the State is falling short – as argued by Urgenda – in its duty of care by pursuing a
reduction target for 2020 that is lower than 25-40%, compared to 1990, which is the standard
accepted in climate science and the international climate policy. First, the State argues that it
cannot be forced at law towards Urgenda to adhere to the 25-40% target. Second, the State
contests Urgenda’s argument that it is failing to meets its duty of care by pursuing the proposed
lower target of 25-40% for 2020. In the following section, it is examined whether and if so, to
what extent, the State is subject to an obligation towards Urgenda to pursue a reduction target
higher than the current one for the Netherlands.

D. Legal obligation of the State?

Introduction

As mentioned briefly above, Urgenda accuses the State of several things, such as the State
acting unlawfully by, contrary to its constitutional obligation (Article 21 of the Dutch Constitution),
mitigating insufficiently as defined further in international agreements and in line with current
scientific knowledge. In doing so, the State is damaging the interests it pursues, namely: to
prevent the Netherlands from causing (more than proportionate) damage, from its territory, to
current and future generations in the Netherlands and abroad. Furthermore, Urgenda argues that
under Articles 2 and 8 of the ECHR, the State has the positive obligation to take protective
measures. Urgenda also claims that the State is acting unlawfully because, as a consequence of
insufficient mitigation, it (more than proportionately) endangers the living climate (and thereby also
the health) of man and the environment, thereby breaching its duty of care. Urgenda asserts that
in doing so the State is acting unlawfully towards Urgenda in the sense of Book 6, Section 162 of
the Dutch Civil Code, whether or not in combination with Book 5, Section 37 of the Dutch Civil
Code. The State contests that a duty of care arises from these sections for a further limitation of
emissions than currently realised by it. The court finds as follows.
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4.40.

4.41.

4.42.

Contravention of a legal obligation

Article 21 of the Constitution and international conventions

Article 21 of the Dutch Constitution imposes a duty of care on the State relating to the liveability
of the country and the protection and improvement of the living environment. For the densely
populated and low-lying Netherlands, this duty of care concerns important issues, such as the
water defences, water management and the living environment. This rule and its background do
not provide certainty about the manner in which this duty of care should be exercised nor about
the outcome of the consideration in case of conflicting stipulations. The manner in which this task
should be carried out is covered by the government’s own discretionary powers.

The realisation that climate change is an extra-territorial, global problem and fighting it requires
a worldwide approach has prompted heads of state and government leaders to contribute to the
development of legal instruments for combating climate change by means of mitigating greenhouse
gas emissions as well as by making their countries “climate-proof” by means of taking mitigating
measures. These instruments have been developed in an international context (in the UN),
European context (in the EU) and in a national context. The Dutch climate policy is based on these
instruments to a great extent.

The Netherlands has committed itself to UN Climate Change Convention, a framework convention
which contains general principles and starting points, which form the basis for the development of
further, more specific, rules, for instance in the form of a protocol. The Kyoto Protocol is an example
of this. The COP with a number of subsidiary organs was set up for the further development and
implementation of a climate regime. Almost all COP’s decisions are not legally binding, but can
directly affect obligations of the signatories to the convention or the protocol. This applies, for
instance, to several decisions taken pursuant to the Kyoto Protocol. These involve mechanisms
which enable the trade in emission (reduction) allowances and which allow collaboration between
the parties so that greenhouse gas emissions can be reduced where it is cheapest.

In this context, Urgenda also brought up the international-law “no harm” principle, which means
that no state has the right to use its territory, or have it used, to cause significant damage to
other states. The State has not contested the applicability of this principle.

The care and protection of the living environment is also increasingly determined by the EU. The
basis for the European environmental policy is enclosed in Article 19 TFEU. For the development
and implementation of the Community’s environmental policy use has mostly been made of
directives These often concern minimum harmonisation, so that on the one hand the entire Union
will have a basic protection level while on the other hand the Member States still have the power
to establish stricter standards for their own territories.

In view of the obligation of Member States to take reduction measures, the implementation of
the ETS Directive in Chapter 16 of the Environmental Management Act (see 2.70) is relevant to
these proceedings. The Directive has introduced an emission allowance trading system, with the
European Commission determining the CO2 emission ceiling for five year periods. The allowed
emission level is allocated to the Member State concerned in the form of emission allowances. In
the context of the EU, the Effort Sharing Decision (see 2.62) is also relevant. Based on these
schemes, the Netherlands has committed itself to a 21% reduction of emissions that fall under the
ETS in 2020, compared to 2005 and to a 16% reduction for non-ETS sectors in 2020, compared to
2005 (see 2.74).

From an international-law perspective, the State is bound to UN Climate Change Convention, the
Kyoto Protocol (with the associated Doha Amendment as soon as it enters into force) and the “no
harm” principle. However, this international-law binding force only involves obligations towards
other states. When the State fails one of its obligations towards one or more other states, it does
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not imply that the State is acting unlawfully towards Urgenda. It is different when the written or
unwritten rule of international law concerns a decree that “connects one and all”. After all, Article
93 of the Dutch Constitution determines that citizens can derive a right from it if its contents can
connect one and all. The court – and the Parties – states first and foremost that the stipulations
included in the convention, the protocol and the “no harm” principle do not have a binding force
towards citizens (private individuals and legal persons). Urgenda therefore cannot directly rely on
this principle, the convention and the protocol (see, among other things, HR 6 February 2004,
ECLI:NL: HR:2004:AN8071, NJ 2004, 329, Vrede et al./State).

This does not affect the the fact that a state can be supposed to want to meet its international-
law obligations. From this it follows that an international-law standard – a statutory provision or
an unwritten legal standard – may not be explained or applied in a manner which would mean that
the state in question has violated an international-law obligation, unless no other interpretation or
application is possible. This is a generally acknowledged rule in the legal system. This means that
when applying and interpreting national-law open standards and concepts, including social
proprietary, reasonableness and propriety, the general interest or certain legal principles, the court
takes account of such international-law obligations. This way, these obligations have a “reflex
effect” in national law.

The comments above regarding international-law obligations also apply, in broad outlines, to
European law, including the TFEU stipulations, on which citizens cannot directly rely. The
Netherlands is obliged to adjust its national legislation to the objectives stipulated in the
directives, while it is also bound to decrees (in part) directed at the country. Urgenda may not
derive a legal obligation of the State towards it from these legal rules. However, this fact also does
not stand in the way of the fact that stipulations in an EU treaty or directive can have an impact
through the open standards of national law described above.

Violation of a personal right

Articles 2 and 8 ECHR

In assessing the question whether or not the State with its current climate policy is breaching
one of Urgenda’s personal rights, the court considers that Urgenda itself cannot be designated as
a direct or indirect victim, within the meaning of Article 34 ECHR, of a violation of Articles 2 and 8
ECHR. After all, unlike with a natural person, a legal person’s physical integrity cannot be violated
nor can a legal person’s privacy be interfered with (cf. ECtHR 12 May 2015, Identoba et al./Georgia,
no. 73235/12). Even if Urgenda’s objectives , formulated in its by-laws, are explained in such a
way as to also include the protection of national and international society from a violation of Article
2 and 8 ECHR, this does not give Urgenda the status of a potential victim within the sense of
Article 34 ECHR (cf. ECtHR 29 September 2009, Van Melle et al./Netherlands, no. 19221/08).
Therefore, Urgenda itself cannot directly rely on Articles 2 and 8 ECHR.

However, both articles and their interpretation given by the ECtHR, particularly with respect to
environmental right issues, can serve as a source of interpretation when detailing and
implementing open private-law standards in the manner described above, such as the unwritten
standard of care of Book 6, Section 162 of the Dutch Civil Code. Therefore, the court will now –
briefly – reflect on the environmental law principles and scope of protection of Articles 2 and 8
ECHR, such as those that can be derived from the ECtHR’s rulings.

At the recommendation of the Parliamentary Assembly and by order of (and under the
responsibility of) the Committee of Ministers of the Council of Europe, a “Manual on human rights
and the environment” was published for the first time, in 2005. The goal of this manual is to raise
awareness among a wide audience about the relationship between the protection of the human
rights under the ECHR and the environment, thereby contributing to the reinforcement of
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environmental law protection on a national level. With this goal in mind, the manual (and other
documents) provides information about the rulings of the ECtHR in this area and also pays
attention to the impact of the European Social Charter and the relevant explanation of this charter
by the European Committee of Social Rights. The last version of the manual was published in 2012.
In so far as an explanation is given of the ECtHR’s rulings below, the court concurs with it.

Part II of the manual describes the environemental principles that can be derived from the
ECtHR’s rulings. The court deems the following passages from this part relevant:

“(…) the Court has emphasised that the effective enjoyment of the rights which are encompassed
in the Convention depends notably on a sound, quiet and healthy environment conducive to well-
being. The subject-matter of the cases examined by the Court shows that a range of
environmental factors may have an impact on individual convention rights, such as noise levels
from airports, industrial pollution, or town planning.

As environmental concerns have become more important nationally and internationally since 1950,
the case-law of the Court has increasingly reflected the idea that human rights law and
environmental law are mutually reinforcing. Notably, the Court is not bound by its previous
decisions, and in carrying out its task of interpreting the Convention, the Court adopts an evolutive
approach. Therefore, the interpretation of the rights and freedoms is not fixed but can take
account of the social context and changes in society. As a consequence, even though no explicit
right to a clean and quiet environment is included in the Convention or its protocols, the case-law
of the Court has shown a growing awareness of a link between the protection of the rights and
freedoms of individuals and the environment. The Court has also made reference, in its case law,
to other international environmental law standards and principles (…).

However, it is not primarily upon the European Court of Human Rights to determine which
measures are necessary to protect the environment, but upon national authorities. The Court has
recognised that national authorities are best placed to make decisions on environmental issues,
which often have difficult social and technical aspects. Therefore, in reaching its judgments, the
Court affords the national authorities in principle a wide discretion – in the language of the Court a
wide “margin of appreciation” – in their decision-making in this sphere. This is the practical
implementation of the

principle of subsidiarity, which has been stressed in the Interlaken Declaration of the High Level
Conference on the Future of the European Court of Human Rights. According to this principle,
violations of the Convention should be prevented or remedied at the national level with the Court
intervening only as a last resort. The principle is particularly important in the context of
environmental matters due to their very nature.”

The scope of protection based on various articles of the ECHR regarding environmental issues
has been detailed in separate chapters. In the context of this case, the court finds the following
principles from the first chapter of part II (“Chapter I: the right to life and environment”) relevant,
including the subsequent explanation (the footnotes referring to the rulings of the ECtHR
concerned have not been included in the quotation):

“(a) The right to life is protected under Article 2 of the Convention.

This Article does not solely concern deaths resulting directly from the actions of the agents of a
State, but also lays down a positive obligation on States to take appropriate steps to safeguard
the lives of those within their jurisdiction. This means that public authorities have a duty to take
steps to guarantee the rights of the Convention even when they are threatened by other (private)
persons or activities that are not directly connected with the State.

1. (…) in some situations Article 2 may also impose on public authorities a duty to take steps to
guarantee the right to life when it is threatened by persons or activities not directly connected
with the State. (…) In the context of the environment, Article 2 has been applied where certain
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activities endangering the environment are so dangerous that they also endanger human life.

2. It is not possible to give an exhaustive list of examples of situations in which this obligation
might arise. It must be stressed however that cases in which issues under Article 2 have arisen
are exceptional. So far, the Court has considered environmental issues in four cases brought under
Article 2, two of which relate to dangerous activities and two which relate to natural disasters. In
theory, Article 2 can apply even though loss of life has not occurred, for example in situations
where potentially lethal force is used inappropriately.

( b) The Court has found that the positive obligation on States may apply in the context of
dangerous activities, such as nuclear tests, the operation of chemical factories with toxic emissions
or waste-collection sites, whether carried out by public authorities themselves or by private
companies. In general, the extent of the obligations of public authorities depends on factors such
as the harmfulness of the dangerous activities and the foreseeability of the risks to life.

( c) (…)

( d) In the first place, public authorities may be required to take measures to prevent
infringements of the right to life as a result of dangerous activities or natural disasters. This
entails, above all, the primary duty of a State to put in a place a legislative and administrative
framework which includes: (…)”

The following principles from Chapter II (“respect for private and family life as well as the home
and the environment”), with explantion, are relevant:

“(a) (…)

( b) Environmental degradation does not necessarily involve a violation of Article 8 as it does not
include an express right to environmental protection or nature conservation.

(c ) For an issue to arise under Article 8, the environmental factors must directly and seriously
affect private and family life or the home. Thus, there are two issues which the Court must
consider – whether a causual link exists between the activity and the negative impact on the
individual and whether the adverse have attained a certain threshold of harm. The assessment of
that minimum threshold depends on all the circumstances of the case, such as the intensity and
duration of the nuisance and its physical or mental effects, as well as on the general
environmental context.

(…)

15. In the Kyrtatos v. Greece case, the applicants brought a complaint under Article 8 alleging that
urban development had led to the destruction of a swamp adjacent to their property, and that the
area around their home had lost its scenic beauty. The Court emphasised that domestic legislation
and certain other international instruments rather than the Convention are more appropriate to
deal with the general protection of the environment. The purpose of the Convention is to protect
individual human rights, such as the right to respect for the home, rather than the general
aspirations or needs of the community taken as a whole. The Court highlighted in this case that
neither Article 8 nor any of the other articles of the Convention are specifically designed to provide
general protection of the environment as such. In this case, the Court found no violation of Article
8.

( d) While the objective of Article 8 is essentially that of protecting the individual against arbitrary
interference by public authorities, it may also imply in some cases an obligation on public
authorities to adopt positive measures designed to secure the rights enshrined in this article. This
obligation does not only apply in cases where environmental harm is directly caused by State
activities but also when it results from private sector activities. Public authorities must make sure
that such measures are implemented so as to guarantee rights protected under Article 8. The
Court has furthermore explicitly recognised that public authorities may have a duty to inform the
public about environmental risks. Moreover, the Court has stated with regard to the scope of the
positive obligation that it is generally irrelevant of whether a situation is assessed from the
perspective of paragraph 1 of Article 8 which, inter alia, relates to the positive obligations of State
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authorities, or paragraph 2 asking whether a State interference was justified, as the principles
applied are almost identical.

(…)”

Book 5, Section 37 of the Dutch Civil Code

In so far as Urgenda has relied on Book 5, Section 37 of the Dutch Civil Code (nuisance), the
court is of the opinion that in addition to that which is stated below about the duty of care, this
section does not have an independent meaning.

Intermediate conclusion about the duty of care

The foregoing leads the court to conclude that a legal obligation of the State towards Urgenda
cannot be derived from Article 21 of the Dutch Constitution, the “no harm” principle, the UN Climate
Change Convention, with associated protocols, and Article 191 TFEU with the ETS Directive and
Effort Sharing Decision based on TFEU. Although Urgenda cannot directly derive rights from these
rules and Articles 2 and 8 ECHR, these regulations still hold meaning, namely in the question
discussed below whether the State has failed to meet its duty of care towards Urgenda. First of
all, it can be derived from these rules what degree of discretionary power the State is entitled to in
how it exercises the tasks and authorities given to it. Secondly, the objectives laid down in these
regulations are relevant in determing the minimum degree of care the State is expected to
observe. In order to determine the scope of the State’s duty of care and the discretionary power it
is entitled to, the court will therefore also consider the objectives of international and European
climate policy as well as the principles on which the policies are based.

Breach of standard of due care observed in society, discretionary power

The question whether the State is in breach of its duty of care for taking insufficient measures to
prevent dangerous climate change, is a legal issue which has never before been answered in
Dutch proceedings and for which jurisprudence does not provide a ready-made framework. The
answer to the question whether or not the State is taking sufficient mitigation measures depends
on many factors, with two aspects having particular relevance. In the first place, it has to be
assessed whether there is a unlawful hazardous negligence on the part of the State. Secondly,
the State’s discretionary power is relevant in assessing the government’s actions. From case law
about government liability it follows that the court has to assess fully whether or not the State has
exercised or exercises sufficient care, but that this does not alter the fact that the State has the
discretion to determine how it fulfils its duty of care. However, this discretionary power vested in
the State is not unlimited: the State’s care may not be below standard. However, the test of due
care required here and the discretionary power of the State are not wholly distinguishable. After
all, the detailing of the duty of care of the person called to account will also have been included in
his specific position in view of the special nature of his duty or authority. The standard of care has
been attuned to this accordingly.

Factors to determine duty of care

Urgenda has relied on the “Kelderluik” ruling of the Supreme Court (HR 5 November 1965,
ECLI:NL:HR:1965:AB7079, NJ 1966, 136) and on jurisprudence on the doctrine of hazardous
negligence developed later to detail the requirement of acting with due care towards society.
Understandably, the State has pointed out the relevant differences between this juridprudence
and this case. This case is different in that the central focus is on dealing with a hazardous global
development, of which it is uncertain when, where and to what extent exactly this hazard will
materialise. Nevertheless, the doctrine of hazardous negligence, as explained in the literature,
bears a resemblance to the theme of hazardous climate change, so that several criteria stated
below can be derived from hazardous negligence jurisprudence in order to detail the concept of
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acting negligently towards society.25

In principle, the extent to which the State is entitled to a scope for policymaking is determined by
the statutory duties and powers vested in the State. As has been stated above, under Article 21
of the Constitution, the State has a wide discretion of power to organise the national climate policy
in the manner it deems fit. However, the court is of the opinion that due to the nature of the
hazard (a global cause) and the task to be realised accordingly (shared risk management of a
global hazard that could result in an impaired living climate in the Netherlands), the objectives and
principles, such as those laid down in the UN Climate Change Convention and the TFEU, should
also be considered in determining the scope for policymaking and duty of care.

The objectives and principles of the international climate policy have been formulated in Articles 2
and 3 of the UN Climate Change Convention (see 2.37 and 2.38). The court finds the principles
under (i), (ii), (iii) and (iv) particularly relevant for establishing the scope for policymaking and the
duty of care. These read as follows, in brief:

(i) protection of the climate system, for the benefit of current and future generations, based on
fairness;

(iii) the precautionary principle;

(iv) the sustainability principle.

The principle of fairness (i) means that the policy should not only start from what is most
beneficial to the current generation at this moment, but also what this means for future
generations, so that future generations are not exclusively and disproportionately burdened with
the consequences of climate change. The principle of fairness also expresses that industrialised
countries have to take the lead in combating climate change and its negative impact. The
justification for this, and this is also noted in literature, lies first and foremost in the fact that from
a historical perspective the current industrialised countries are the main causers of the current
high greenhouse gas concentration in the atmosphere and that these countries also benefited
from the use of fossil fuels, in the form of economic growth and prosperity. Their prosperity also
means that these countries have the most means available to take measures to combat climate
change.26

With the precautionary principle (ii) the UN Climate Change Convention expresses that taking
measures cannot be delayed to await full scientific certainty. The signatories should anticipate the
prevention or limitation of the causes of climate change or the prevention or limitation of the
negative consequences of climate change, regardless of a certain level of scientific uncertainty. In
making the consideration that is needed for taking precautionary measures, without having
absolute certainty whether or not the actions will have sufficient effects, the Convention states
that account can be taken of a cost-benefit ratio: precautionary measures which yield positive
results worldwide at as low as possible costs will be taken sooner.

The sustainability principle (iv) expresses that the signatories to the Convention will promote
sustainability and that economic development is vital for taking measures to combat climate
change.

The objectives of the European climate policy have been formulated in Article 191, paragraph 1
TFEU (see 2.53). The following are the principles relevant to this case (as evidenced by paragraph
2 of this article):

- the principle of a high protection level;

- the precautionary principle;

- the prevention principle.

With the principle of a high protection level, the EU expresses that its environmental policy has
high priority and that it has to be implemented strictly, with account taken of regional differences.
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The precautionary principle also means that the Community should not postpone taking measures
to protect the environment until full scientific certainty has been achieved. In short, the prevention
principle means: “prevention is better than cure”; it is better to prevent climate problems
(pollution, nuisance, in this case: climate change) than combating the consequences later on.

Article 191, paragraph 3 TFEU also means that in determining its environmental policy, the EU
takes account of:

- the available scientific and technical information;

- the environmental circumstances in the various EU regions;

- the benefits and nuisances that could ensue from taking action or failing to take action;

- the economic and social development of the Union as a whole and the balanced development of
its regions.

The objectives and principles stated here do not have a direct effect due to their international
and private-law nature, as has been considered above. However, they do determine to a great
extent the framework for and the manner in which the State exercises its powers. Therefore,
these objectives and principles constitute an important viewpoint in assessing whether or not the
State acts wrongfully towards Urgenda. With due regard for all the above, the answer to the
question whether or not the State is exercising due care with its current climate policy depends on
whether according to objective standards the reduction measures taken by the State to prevent
hazardous climate change for man and the environment are sufficient, also in view of the State’s
discretionary power. In determining the scope of the duty of care of the State, the court will
therefore take account of:

( i) the nature and extent of the damage ensuing from climate change;

(ii) the knowledge and foreseeability of this damage;

(iii) the chance that hazardous climate change will occur;

(iv) the nature of the acts (or omissions) of the State;

( v) the onerousness of taking precautionary measures;

(vi) the discretion of the State to execute its public duties – with due regard for the public-law
principles, all this in light of:
- the latest scientific knowledge;
- the available (technical) option to take security measures, and 
- the cost-benefit ratio of the security measures to be taken.

Duty of care

(i-iii) the nature and extent of the damage ensuing from climate change, the knowledge and
foreseeability of this damage and the chance that hazardous climate change will occur

As has been stated before, the Parties agree that due to the current climate change and the
threat of further change with irreversible and serious consequences for man and the environment,
the State should take precautionary measures for its citizens. This concerns the extent of the
reduction measures the State should take as of 2020.

Since it is an established fact that the current global emissions and reduction targets of the
signatories to the UN Climate Change Convention are insufficient to realise the 2° target and
therefore the chances of dangerous climate change should be considered as very high – and this
with serious consequences for man and the environment, both in the Netherlands and abroad –
the State is obliged to take measures in its own territory to prevent dangerous climate change
(mitigation measures). Since it is also an established fact that without farreaching reduction
measures, the global greenhouse gas emissions will have reached a level in several years, around
2030, that realising the 2° target will have become impossible, these mitigation measures should
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be taken expeditiously. After all, the faster the reduction of emissions can be initiated, the bigger
the chance that the danger will subside. In the words of Urgenda: trying to slow down climate
change is like trying to slow down an oil tanker that has to shut down its engines hundreds of
kilometres off the coast not to hit the quay. If you shut down the engines when the quay is in
sight, it is inevitable that the oil tanker will sooner or later hit the quay. The court also takes
account of the fact that the State has known since 1992, and certainly since 2007, about global
warming and the associated risks. These factors lead the court to the opinion that, given the high
risk of hazardous climate change, the State has a serious duty of care to take measures to
prevent it.

(iv) the nature of the acts (or omission) of the State

The State has argued that it cannot be seen as one of the causers of an imminent climate
change, as it does not emit greenhouse gases. However, it is an established fact that the State
has the power to control the collective Dutch emission level (and that it indeed controls it). Since
the State’s acts or omissions are connected to the Dutch emissions a high level of meticulousness
should be required of it in view of the security interests of third parties (citizens), including
Urgenda. Apart from that, when it became a signatory to the UN Climate Change Convention and
the Kyoto Protocol, the State expressly accepted its responsibility for the national emission level
and in this context accepted the obligation to reduce this emission level as much as needed to
prevent dangerous climate change. Moreover, citizens and businesses are dependent on the
availability of non-fossil energy sources to make the transition to a sustainable society. This
availability partly depends on the options for providing “green energy” (compare, for instance,
legislative proposal 34 058, Wind energy at sea, which is currently being reviewed by the Senate).
The State therefore plays a crucial role in the transition to a sustainable society and therefore has
to take on a high level of care for establishing an adequate and effective statutory and
instrumental framework to reduce the greenhouse gas emissions in the Netherlands.

(v) the onerousness of taking precautionary measures

In answering the question if and if so, to what extent, the State has the obligation to take
precautionary measures, it is also relevant to find out whether taking precautionary measures is
onerous. Various aspects can be discerned in this. For instance, it is important to know whether
the measures to be taken are costly. Moreover, it may also be important to establish whether the
precautionary measures are costly in relation to the possible damage. The effectiveness of the
measures can also be relevant. Finally, significance should be attached to the availability of the
(technical) possibilities to take the required measures.

Subject of the dispute between the Parties is the question if the reduction target intended by
the State or the reduction target ordered by Urgenda is the most cost effective. This concerns
macro economic costs of a particular mitigation policy. The IPCC reports describe prognoses per
scenario.

Urgenda has argued that it is more cost-effective to maintain the (stricter) reduction target of
25-40% in 2020. Referring to European policy documents, the State has alleged that it is also cost-
effective to realise a 40% reduction in 2030 and 80% in 2050 (see 2.64 and 2.66). The court finds
as follows.

Assuming – as has been considered above – that in its foreign policy the State for a long time
has started from a required reduction of 25-40% in 2020 for Annex I countries, compared to 1990
and consequently has committed to the EU’s aim to formulate a 30% reduction target for 2020. Up
to about 2010, the Netherlands had had a national reduction target of 30% for 2020 (compared to
1990). According to the then cabinet, in 2009, a scientifically established emission reduction of 25-
40% by 2020 was needed in order to attain the 2°C target and to “stay on a plausible route to
keep [that] target within reach” (see 2.73). Apparently, this reduction target was then deemed to
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be cost-effective. The State has not argued that the decision to let go of this national reduction
target of 30% and instead follow the EU target of 20% for 2020, compared to 1990 (which
according to the current prognoses comes down to a reduction in the Netherlands of about 17%),
was driven by improved scientific insights or because it was allegedly not economically responsible
to continue to maintain that 30% target. Nor did the State issue concrete details from which it
could be derived that the reduction path of 25-40% in 2020 would lead to disproportionately high
costs, or would not be cost-effective in comparison with the slower reduction path for other
reasons. On the contrary: at the hearing of 14 April 2015, the State confirmed that it would be
possible for the Netherlands to meet the EU’s 30% target for 2020 provided that the condition for
that target was met in the short term. Based on this, the court concludes that there is no serious
obstacle from a cost consideration point of view to adhere to a stricter reduction target.

The court also considers that in climate science and the international climate policy there is
consensus that the most serious consequences of climate change have to be prevented. It is
known that the risks and damage of climate change increase as the mean temperature rises.
Taking immediate action, as argued by Urgenda, is more cost-effective, is also supported by the
IPCC and UNEP (see 2.19 and 2.30). The reports concerned also prove that mitigation of
greenhouse gas emissions in the short and long term is the only effective way to avert the danger
of climate change. Although adaptation measures can reduce the effects of climate change, they
do not eliminate the danger of climate change. Mitigation therefore is the only really effective tool.

The court has deduced from the various reports submitted by the Parties that mitigation can be
realised in various ways. This could include the limitation of the use of fossil fuels by means of,
among other things, emissions trading or tax measures, the introduction of renewable energy
sources, the reduction of energy consumption and reforestation and combating deforestation. The
State has also referred to new technologies such as CO2 capture and storage. The court deems
the State’s viewpoint that a high level of CO2 reduction can be expected to be achieved in the
future through CO2 capture and storage insufficiently supported. Such an expectation would be
relevant if it has been established that the use of these techniques would enable such a reduction
that the emission between now and 2050, as depicted in the first graph above, could be
compensated. Without sufficient objection from the State, Urgenda has argued that in so far as
these techniques are sufficiently available (CO2 capture and storage are still in the experimental
phase) it is not plausible that techniques of this nature can be applied in the short term and
therefore in time. Urgenda has also referred to the further regulations required for that. At the
hearing, it was brought up that initiatives have been taken in various areas, such as for renewable
energy (the legislative proposal 34 058 for wind energy at sea, referred to above) and for CO2
capture and storage, but that these initiatives are still in the preliminary stages without any
concrete prospect of success. In the UNEP and IPCC reports, which the Parties have referred to, it
is therefore emphasised that later intervention increases the need for new technologies, while the
risks and options of these technologies are still uncertain.

Based on its considerations here, the court concludes that in view of the latest scientific and
technical knowledge it is the most efficient to mitigate and it is more cost-effective to take
adequate action than to postpone measures in order to prevent hazardous climate change. The
court is therefore of the opinion that the State has a duty of care to mitigate as quickly and as
much as possible.

(vi) the discretion of the State to execute its public duties – with due regard for the public-law principles

In answering the question whether the State is exercising enough care with its current climate
policy, the State’s discretionary power should also be considered, as stated above. Based on its
statutory duty – Article 21 of the Constitution – the State has an extensive discretionary power to
flesh out the climate policy. However, this discretionary power is not unlimited. If, and this is the
case here, there is a high risk of dangerous climate change with severe and life-threatening
consequences for man and the environment, the State has the obligation to protect its citizens
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from it by taking appropriate and effective measures. For this approach, it can also rely on the
aforementioned jurisprudence of the ECtHR. Naturally, the question remains what is fitting and
effective in the given circumstances. The starting point must be that in its decision-making process
the State carefully considers the various interests. Urgenda has stated that the State meets its
duty of care if it applies a reduction target of 40%, 30% or at least 25% for the year 2020. The
State has contested this with reference to the intended adaptation measures.

The court emphasises that this first and foremost should concern mitigation measures, as
adaptation measures will only allow the State to protect its citizens from the consequences of
climate change to a limited level. If the current greenhouse gas emissions continue in the same
manner, global warming will take such a form that the costs of adaptation will become
disproportionately high. Adaptation measures will therefore not be sufficient to protect citizens
against the aforementioned consequences in the long term. The only effective remedy against
hazardous climate change is to reduce the emission of greenhouse gases. Therefore, the court
arrives at the opinion that from the viewpoint of efficient measures available the State has limited
options: mitigation is vital for preventing dangerous climate change.

The State’s options are limited further by the private-law principles applicable to the State and
mentioned above. After all, these principles were developed in response to the special risk of
climate change and therefore limit the State’s options. This also applies, for instance, to the
circumstance that Annex I countries, including the Netherlands, have taken the lead in taking
mitigation measures and have therefore committed to a more than proportional contribution to
reduction, in view of a fair distribution between industrialised and developing countries. Due to this
principle of fairness, the State, in choosing measures, will also have to take account of the fact
that the costs are to be distributed reasonably between the current and future generations. If
according to the current insights it turns out to be cheaper on balance to act now, the State has a
serious obligation, arising from due care, towards future generations to act accordingly. Moreover,
the State cannot postpone taking precautionary measures based on the sole reason that there is
no scientific certainty yet about the precise effect of the measures. However, a cost-benefit ratio is
allowed here. Finally, the State will have to base its actions on the principle of “prevention is better
than cure”.

To all these principles it applies that if the State wants to deviate from them, it will have to argue
and prove sufficient justification for the deviation. A justification could be the costs. The State
should not be expected to do the impossible nor may a disproportionately high burden be placed
on it. However, as has been considered above, it has neither been argued, nor has it become
evident that the State has insufficient financial means to realise higher reduction measures. It can
also not be concluded that from a macro economic point of view there are obstructions to choosing
a higher emission reduction level for 2020.

The State has argued that allowing Urgenda’s claim, which is aimed at a higher reduction of
greenhouse gas emission in the Netherlands, would not be effective on a global scale, as such a
target would result in a very minor, if not negligible, reduction of global greenhouse gas emissions.
After all, whether or not the 2°C target is achieved will mainly depend on the reduction targets of
other countries with high emissions. More specifically, the States relies on the fact that the Dutch
contribution to worldwide emissions is currently only 0.5%. If the reduction target of 25-40% from
Urgenda’s claim were met the State argues that this would result in an additional reduction of
23.75 to 49.32 Mt CO2-eq (up to 2020), representing only 0.04-0.09% of global emissions. Starting
from the idea that this additional reduction would hardly affect global emissions, the State argues
that Urgenda has no interest in an allowance of its claim for additional reduction.

This argument does not succeed. It is an established fact that climate change is a global problem
and therefore requires global accountability. It follows from the UNEP report that based on the
reduction commitments made in Cancun, a gap between the desired CO2 emissions (in order to
reach the climate objective) and the actual emissions (14-17 Gt CO2 ) will have arisen by 2030.
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This means that more reduction measures have to be taken on an international level. It compels all
countries, including the Netherlands, to implement the reduction measures to the fullest extent as
possible. The fact that the amount of the Dutch emissions is small compared to other countries
does not affect the obligation to take precautionary measures in view of the State’s obligation to
exercise care. After all, it has been established that any anthropogenic greenhouse gas emission,
no matter how minor, contributes to an increase of CO2 levels in the atmosphere and therefore to
hazardous climate change. Emission reduction therefore concerns both a joint and individual
responsibility of the signatories to the UN Climate Change Convention. In view of the fact that the
Dutch emission reduction is determined by the State, it may not reject possible liability by stating
that its contribution is minor, as also adjudicated mutatis mutandis in the Potash mines ruling of
the Dutch Supreme Court (HR 23 September 1988, NJ 1989, 743). The rules given in that ruling
also apply, by analogy, to the obligation to take precautionary measures in order to avert a danger
which is also the subject of this case. Therefore, the court arrives at the opinion that the single
circumstance that the Dutch emissions only constitute a minor contribution to global emissions
does not alter the State’s obligation to exercise care towards third parties. Here too, the court
takes into account that in view of a fair distribution the Netherlands, like the other Annex I
countries, has taken the lead in taking mitigation measures and has therefore committed to a
more than proportionte contribution to reduction. Moreover, it is beyond dispute that the Dutch per
capita emissions are one of the highest in the world.

Finally, the State has put forward that higher emission reductions in the ETS sector are not
allowed. In support of this argument, the State has referred to the emission ceiling for the ETS
sector as adopted by the EU, which is intended to have led to an EU-wide emission reduction of
21% by 2020, compared to 2005. In view of this ceiling and of the principles of EU law laid down in
the TFEU, the State argues that it is not possible to impose a stricter (or less strict) reduction
target of over 21% on ETS businesses established in the Netherlands. In so far as the State
hereby argues that in allocating the emission allowances (emission allocation) among the ETS
businesses the State should act in accordance with EU legislation and observe the ceiling stated
therein, then this is correct. However, the court does not follow the State in this argument in so far
as this means that a Member State is not allowed to reduce more than the amount adopted in EU
policy. As has been stated previously, the State has determined a higher reduction target for the
period up to 2010, namely 30%. Urgenda was right in arguing that regardless of the ceiling
Member States have the option to influence (directly or indirectly) the greenhouse gas emissions of
national ETS businesses by taking own, national measures. In its argument, Urgenda has named
several of such measures taken in other Member States, such as increasing the share of
sustainable energy in the national electricity network in Denmark and the introduction of the
carbon price floor taks in the United Kingdom, with which the price of CO2 emission has been
increased. In response to Urgenda’s argument, the State acknowledged in a more general sense
that it is legally and practically possible to develop a national ETS sector policy that is more far-
reaching than the EU’s policy. It is of the opinion of the court that the European legislation
discussed here does not prevent the State from pursuing a higher reduction for 2020.

The court also does not follow the State’s argument that other European countries will
neutralise reduced emissions in the Netherlands, and that greenhouse gas emission in the EU as a
whole will therefore not decrease. The phenomenon the State refers to and which could occur at
various levels (between countries, but also between provinces, regions or on a global scale) and
which could have various causes, is also known as the “waterbed effect” or “carbon leakage”.
AR5/2013 describes research results from 2012, which show that a mean 12% of carbon losses will
have to be taken into account. The accompanying document to the announcement of the European
Commission of 22 January 2014 (“summary of the effect assessment”) referred to in 2.66 states
that “so far there have been no signs” of carbon leakage. In view of this, it cannot be maintained
that extra reduction efforts of the State would be without substantial influence.

In so far as the State argues that a higher reduction path will decrease the “level playing field”
for Dutch businesses, it failed to provide adequate explanations or supporting documents. This
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road would have been open to the State, as the Parties agree that some of the countries
neighbouring the Netherlands have implemented a stricter national climate policy (United Kingdom,
Denmark and Sweden) and as there are no indications that this has created an unlevel “playing
field” for business in those countries. It is furthermore unclear which businesses the State is
referring to: the climate policy can have a negative effect on one sector, while it can also have a
positive effect on another sector. It is also unclear if and if so, to what extent, on a global level a
stricter climate policy in the Netherlands will have any sort of effect on the position of businesses
(including multinationals) compared tot heir nationally and internationally operating competitors.
This argument is therefore rejected.

Conclusion about the duty of care and determining the reduction target

Due to the severity of the consequences of climate change and the great risk of hazardous
climate change occurring – without mitigating measures – the court concludes that the State has a
duty of care to take mitigation measures. The circumstance that the Dutch contribution to the
present global greenhouse gas emissions is currently small does not affect this. Now that at least
the 450 scenario is required to prevent hazardous climate change, the Netherlands must take
reduction measures in support of this scenario.

It is an established fact that with the current emission reduction policy of 20% at most in an EU
context (about 17% in the Netherlands) for the year 2020, the State does not meet the standard
which according to the latest scientific knowledge and in the international climate policy is required
for Annex I countries to meet the 2°C target.

Urgenda is correct in arguing that the postponement of mitigation efforts, as currently supported
by the State (less strict reduction between the present day and 2030 and a significant reduction
as of 2030), will cause a cumulation effect, which will result in higher levels of CO2 in the
atmosphere in comparison to a more even procentual or linear decrease of emissions starting
today. A higher reduction target for 2020 (40%, 30% or 25%) will cause lower total, cumulated
greenhouse gas emissions across a longer period of time in comparison with the target of less
than 20% chosen by the State. The court agrees with Urgenda that by choosing this reduction
path, even though it is also aimed at realising the 2°C target, will in fact make significant
contributions to the risk of hazardous climate change and can therefore not be deemed as a
sufficient and acceptable alternative to the scientifically proven and acknowledged higher reduction
path of 25-40% in 2020.

This would only be different if the reduction target of 25-40% was so disproportionately
burdensome for the Netherlands (economically) or for the State (due to its limited financial means)
that this target should be deviated from to prevent a great potential danger. However, the State
did not argue that this is the case. On the contrary: the State also argues that a higher reduction
target is one of the possibilities. This leads the court to the conclusion regarding this issue of the
dispute that the State, given the limitation of its discretionary power discussed here, in case of a
reduction below 25-40% fails to fulfil its duty of care and therefore acts unlawfully. Although it has
been established that the State in the past committed to a 30% reduction target and it has not
been established that this higher reduction target is not feasible, the court sees insufficient
grounds to compel the State to adopt a higher level than the minimum level of 25%. According to
the scientific standard, a reduction target of this magnitude is the absolute minimum and
sufficiently effective, for the Netherlands, to avert the danger of hazardous climate change, but the
obligation to adhere to a higher percentage clashes with the discretionary power vested in the
State, also with due regard for the limitation discussed here.

Attributability

From the aforementioned considerations regarding the nature of the act (which includes the
omission) of the government it ensues that the excess greenhouse gas emission in the
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Netherlands that will occur between the present time and 2020 without further measures, can be
attributed to the State. After all, the State has the power to issue rules or other measures,
including community information, to promote the transition to a sustainable society and to reduce
greenhouse gas emission in the Netherlands.

Damages

The State has argued that an allowance of one of Urgenda’s claims, although it requests
preventative legal protection, there is at least the possibility of damages in the form of a decrease
in assets or loss of benefits. Although the State acknowledges that it is not required for damages
to actually have been incurred, the State believes that it has to be established that Urgenda’s
interests are concretely at risk of being affected. The State also argues that it is insufficient that
there is a risk in abstract terms or that there is a chance that anywhere in the world a risk of loss
will occur for anyone. Urgenda has responded by stating that it has a sufficiently concrete interest.

The court finds as follows. It is an established fact that climate change is occurring partly due to
the Dutch greenhouse gas emissions. It is also an established fact that the negative
consequences are currently being experienced in the Netherlands, such as heavy precipitation,
and that adaptation measures are already being taken to make the Netherlands “climate-proof”.
Moreover, it is established that if the global emissions, partly caused by the Netherlands, do not
decrease substantially, hazardous climate change will probably occur. In the opinion of the court,
the possibility of damages for those whose interests Urgenda represents, including current and
future generations of Dutch nationals, is so great and concrete that given its duty of care, the
State must make an adequate contribution, greater than its current contribution, to prevent
hazardous climate change.

Causal link

From the above considerations, particularly in 4.79, it follows that a sufficient causal link can be
assumed to exist between the Dutch greenhouse gas emissions, global climate change and the
effects (now and in the future) on the Dutch living climate. The fact that the current Dutch
greenhouse gas emissions are limited on a global scale does not alter the fact that these emission
contribute to climate change. The court has taken into consideration in this respect as well that the
Dutch greenhouse emissions have contributed to climate change and by their nature will also
continue to contribute to climate change.

Relativity

The government’s care for a safe living climate at least extends across Dutch territory. In view of
the fact that Urgenda also promotes the interests of persons living on this territory now and in the
future, the court has arrived at the opinion that the breached security standard – exercising due
care in combating climate change – also extends to combating possible damages incurred by
Urgenda as a result of this, thereby meeting the so-called relativity requirement.

No decision needs to be made on whether Urgenda’s reduction claim can als be successful in so
far as it also promotes the rights and interests of current and future generations from other
countries. After all, Urgenda is not required to actually serve that wide “support base” to be
successful in that claim, as the State’s unlawful acts towards the current or future population of
the Netherlands is sufficient.

Conclusion regarding the State’s legal obligation

Based on the foregoing, the court concludes that the State – apart from the defence to be
discussed below – has acted negligently and therefore unlawfully towards Urgenda by starting
from a reduction target for 2020 of less than 25% compared to the year 1990.
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E. The system of separation of powers

The main point of this dispute concerns if allowing Urgenda’s main claim – an order for the State
to limit greenhouse gas emissions further than it has currently planned –would constitute an
interference with the distribution of powers in our democratic system. Urgenda has answered this
question in the negative and the State, relying on the trias politica, has arrived at an opposing
viewpoint.

The court states first and foremost that Dutch law does not have a full separation of state
powers, in this case, between the executive and judiciary. The distribution of powers between
these powers (and the legislature) is rather intended to establish a balance between these state
powers. This does not mean that the one power in a general sense has primacy over the other
power. It does mean that each state power has its own task and responsibilities. The court
provides legal protection and settles legal disputes, which it must to do this if requested to do so.
It is an essential feature of the rule of law that the actions of (independent, democratic, legitimised
and controlled) political bodies, such as the government and parliament can – and sometimes must
– be assessed by an independent court. This constitutes a review of lawfulness. The court does
not enter the political domain with the associated considerations and choices. Separate from any
political agenda, the court has to limit itself to its own domain, which is the application of law.
Depending on the issues and claims submitted to it, the court will review them with more or less
caution. Great restraint or even abstinence is required when it concerns policy-related
considerations of ranging interests which impact the structure or organisation of society. The court
has to be aware that it only plays one of the roles in a legal dispute between two or more parties.
Government authorities, such as the State (with bodies such as the government and the States-
General), have to make a general consideration, with due regard for possibly many more positions
and interests.

This distinctive difference between these state powers does not automatically provide an
answer to the question how the court should decide if it finds that allowing a claim in a dispute
between two parties has substantial consequences for third parties which are not part of the
proceedings. A decision between two private parties in itself does not have consequences for the
position of third parties, so that the position of these third parties does not need to be considered
in principle. However, a claim seeking an order such as is the case here, in a case against central
government, could have direct or indirect consequences for third parties. This prompts the court to
exercise restraint in allowing such claims, all the more if the court does not have a clear picture of
the magnitude and meaning of these consequences.

It is worthwhile noting that a judge, although not elected and therefore has no democratic
legitimacy, has democratic legitimacy in another – but vital – respect. His authority and ensuing
“power” are based on democratically established legislation, whether national or international,
which has assigned him the task of settling legal disputes. This task also extends to cases in which
citizens, individually or collectively, have turned against government authorities. The task of
providing legal protection from government authorities, such as the State, pre-eminently belong to
the domain of a judge. This task is also enshrined in legislation.

In a general sense, given the grounds put forward by Urgenda, the claim does not fall outside
the scope of the court’s domain. The claim essentially concerns legal protection and therefore
requires a “judicial review”. This does not mean that allowing one or more components of the claim
can also have political consequences and in that respect can affect political decision-making.
However, this is inherent in the role of the court with respect to government authorities in a state
under the rule of law. The possibility – and in this case even certainty – that the issue is also and
mainly the subject of political decision-making is no reason for curbing the judge in his task and
authority to settle disputes. Whether or not there is a “political support base” for the outcome is
not relevant in the court’s decision-making process. This does not mean that the requirement of
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4.99.

restraint referred to above applies in full to judgments with unforeseaable or difficult to assess
consequences for third parties.

The court has also established that the State has failed to argue that it does not have the
possibility, at law or effectively, to take measures that go further than those in the current national
climate policy. The follows from the fact that the EU is willing to pursue further-reaching targets if
other countries do more than currently can be expected. Nor has the State argued that the court
should apply equally Book 6, Section 168, subsection 1 of the Dutch Civil Code, which offers the
court the option to reject a claim intended to prohibit an wrongful conduct based on the fact that
this conduct should be tolerated due to compelling social interests. The court is of the opinion that
the opposite has occurred in this case, namely that based on the facts agreed between the
Parties the State must take further-reaching measures to realise the 2° target.

4.100. It deserves separate discussion that climate policy is to a great extent adopted in an
international context, although it can also be established at state level. The State has put forward
that allowing the claim regarding the reduction order would damage the Netherlands’ negotiation
position at, for instance, the conference in Paris in late 2015. In the opinion of the court, this does
not have independent significance in the sense that – if the court rules that the law obliges the
State towards Urgenda to realise a certain target – the government is not free to disregard that
obligation in the context of international negotiations. However, it applies here too that the court
should exercise restraint given the possibility that the consequences of the court’s intervention are
difficult to assess.

4.101. In this, it is relevant to note that the claim discussed here is not intended to order or
prohibit the State from taking certain legislative measures or adopting a certain policy. If the claim
is allowed, the State will retain full freedom, which is pre-eminently vested in it, to determine how
to comply with the order concerned. The court has also taken into account here that the State has
failed to argue that he is actually incapable of executing the order. The State has also failed to
argue here that other, fundamental interests it is expected to promote would be damaged.

4.102. The court has arrived at the conclusion regarding the issue discussed here that the aspects
associated with the trias politica in general do not constitute an obstacle to allowing one or more
components of the claim, particularly those related to ordering the reduction concerned. The
restraint which the court should exercise does not result in a further limitation than that ensuing
from the State’s discretionary power, discussed previously.

F. Consequences of the foregoing for components of the claim

The reduction order

4.103. The essence of Urgenda’s claim is formed by that which has been discussed on numerous
occasion in section 7. Based on all the above, this component in its primary form is allowable, with
the proviso that for an order that goes beyong the 25% reduction, there is insufficient grounds for
the lower limit of the 25-40% bandwidth. The rest of this component of the claim is hereby
rejected.

Declaratory decisions

4.104. Urgenda initially claimed that the court should order the State to pursue an emission
reduction of 40%, or at least 25%, as of end 2020 compared to 1990 and to rule that the State
acts unlawfully if it fails to pursues that reduction. Urgenda changed its claim in its reply, explaining
among other things that it realises that the claim concerning the order is “a tall order”. The change
of the claim provides for various declaratory decisions dealing with sub-issues which the court is
already supposed to answer “working up” to the assessment of the claim regarding the reduction
order. In its reply, Urgenda answered the court’s question in the affirmative whether these
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declaratory decisions would be “available separately”, meaning: apart from the reduction order in
case the order is not allowable. In this context, Urgenda has argued that it attaches importance to
the separate declaratory decisions, as they could contribute to realising its objectives. Urgenda
also believes they could create a support base and initiate a discussion. Moreover, the declaratory
decisions also serve the interest of emotional redress. At the hearing, Urgenda also repeated that
the declaratory decisions can be viewed as the steps the court has to take to arrive at the
reduction order.

4.105. Since the court deems the reduction order allowable in the aforementioned manner, the
court is of the opinion that Urgenda does not have sufficient interest in allowing the declaratory
decisions under 1-6 in 3.1. Partly in view of Urgenda explanation paraphrased above, the court
fails to see how the remaining declaratory decisions could add to Urgenda’s primary objective and
the result it has already obtained. The State’s objections to these components therefore do not
need to be discussed.

The information order

4.106. Regarding the other claim, the order to the State to inform Dutch society in the manner
ordered in Urgenda’s claim, the court finds as follows. In Urgenda’s vision, the State contributes to
issuing false community information about the severity and urgency of the climate problems,
thereby hindering Urgenda in realising its objectives. In view of the fact that Urgenda has argued
– uncontested by the State – that allowing the claim could contribute to realising its objectives, or
at least could contribute to creating a support base for these objectives or to initiating a
discussion about the subject, Urgenda has proved to have sufficient interest in the relevant
components of the claim.

4.107. However, these components are not allowable on substantive grounds. The State can be
expected to adequately inform society about the climate policy to be pursued by it, in line with the
court’s ruling in this case. However, there is no legal rule that prescribes for cases such as these
that the State has to issue a public statement or warning with a contents “dictated” by Urgenda,
while it is still entirely unclear which measures the States will take. The manner in which the State
chooses to inform society about the risks of climate change and the climate policy to be pursued –
within the bounds of law – is entirely at the sole discretion of the State. There is no cause for
assuming beforehand that the State will not find an appropriate way of informing society, within
these margins. This means that the court has no role to play here.

G. Urgenda’s standing (acting on behalf of the principles)

4.108. As announced in 4.10, the court now comes back to the position of the 886 principles
whose interests Urgenda also promotes.

4.109. In 4.45 and 4.46, the court considered that Urgenda itself cannot rely on Articles 2 and 8
ECHR, but that these treaty obligations have contributed to the detailing of the standard of care
under Book 6, Section 162 of the Dutch Civil Code invoke by Urgenda towards the State. In its
argument put forward at the hearing Urgenda stated that regarding the claim which is based on
Articles 2 and 8 ECHR, the position of the individual claimants (its principals) is “possibly stronger”
than its own position. The court currently does not have sufficient details about the individual
claimants to be able to determine that this interest indeed exists. Even if it is assumed that the
individual claimants can rely on Articles 2 and 8 ECHR, their claims cannot lead to a decision other
than the one on which Urgenda can rely for itself. In this situation, the court finds that the
individual claimants do not have sufficient (own) interests besides Urgenda’s interest. Partly in
view of practical grounds, this had led the court to reject the claim in so far as it has been
instituted on behalf of the claimants. The question of locus standi can therefore be left
unanswered.
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5.1.

5.2.

5.3.

5.4.

5.5.

1
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4

5

H. Costs of the proceeding

4.110. Regarding the key point of these proceedings, the order to reduce greenhouse gas
emissions, Urgenda has mainly succeeded in its action. From this it follows that the State must be
ordered to pay the costs of the proceedings incurred by Urgenda. In estimating the these costs,
the court deviates from the usual fixed rate for a claim for “an unspecified amount”, such as the
one discussed here, namely € 452 allocated per component. However, as this is an exceptional
case – exceptional in the sense of complicated subject matter and the major social and financial
interests involved – the court deems the maximum fixed rate of € 3,210 per component
appropriate. Urgenda’s lawyer’s fee is therefore assessed at € 12,840 (four components of €
3,210 each). Urgenda’s disbursements total € 681.82 (€ 92.82 incl. VAT for the costs of the
summons and € 589 in court fees). The State is hereby ordered to pay € 13,521.82 in costs of the
proceedings incurred by Urgenda, plus statutory interest as claimed. There are no grounds for an
order to pay subsequent costs, as the cost award is also enforceable for the subsequent costs.
The court sees no ground for a cost award for the individual claimants on whose behalf Urgenda
acts. This results in the below-mentioned ruling regarding this point.

The court:

orders the State to limit the joint volume of Dutch annual greenhouse gas emissions, or have
them limited, so that this volume will have reduced by at least 25% at the end of 2020 compared
to the level of the year 1990, as claimed by Urgenda, in so far as acting on its own behalf;

orders the State to pay the costs of the proceedings incurred by Urgenda (acting on its own
behalf) and estimates these costs at € 13,521.82, plus statutory interest, as from fourteen days
following this judgment;

declares this judgment provisionally enforceable to this extent;

compensates the other costs of the proceedings, in the sense that the Parties bear their own
costs to this extent;

rejects all other claims.

This judgment was passed by mr. H.F.M. Hofhuis, mr. J.W. Bockwinkel and mr. I. Brand and
pronounced in open court on 24 June 2015.27

Translator’s note: mr. is the traditional title for university graduates in law. The abbreviated Dutch
title is written before the name.

Synthesis Report 2007, pp. 64/65; Exhibit U9 (Urgenda’s Exhibits are hereinafter expressed with a
number after the letter U; and the State’s Exhibits with a number after the letter S).

Table from: Climate Change 2007: Mitigation of Climate Change, Chapter 3: Issues related to
mitigation in the long-term context, p. 229, Exhibit U43.

See note 2, p. 227.

Climate Change 2007: Mitigation of Climate Change, Chapter 13: Policies, Instruments and Co-
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8

9
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

operative Arrangements, p. 776, prod. U42.

See the Technical Summary named in 2.16, p. 33.

Climate Change 2013: The Physical Science Basis. Summary for Policymakers of Working Group I, pp.
2, 3 and 17, Exhibit U6.

Climate Change 2014: Mitigation of Climate Change. Summary for Policymakers of Working Group III,
pp. 10-13, Exhibit U91.

See note 7, p. 6

See note 7, p. 9.

See: http://unfccc.int, FCC/KP/CMP/2010/12/Add.1, p. 3, and also Exhibit U89, which contains the
draft decision.

COM (2007) 2 final, Exhibit U24.

COM (2008) 16 final, Exhibit U30.

COM (2010) 265 final, Exhibit U29.

COM (2011) 112 final.

2011/2095 (INI).

COM (2014) 15 final.

EUCO 169/14.

COM (2015) 81 final.

Parliamentary Papers II, 2010/11, 32 667, no. 3, pp. 9/10.

Parliamentary Papers II, 2013/14, 32 813, no. 70, pp. 16, 19 and 20; Exhibit S2.

Kamerstukken II 1991/92, 22 486, nr. 3, p. 22.

See http://pbl.nl/publicaties/klimaatverandering-samenvatting-van-het-vijfde-ipcc-assessment-en-
een-vertaling-naar-nederland, p. 33, and
http://knmi.nl/cms/content/118841/ipcc_effecten_klimaatverandering_steeds_duidelijker.

See note 2, p. 199.

See among other sources, E. Bauw, Green Series, Unlawful Act (Onrechtmatige daad), scheme from
Book 6 of the Dutch Civil Code, note 12, W. Braams, A. van Rijn and M. Scheltema, Climate and Law,
Deventer: Kluwer 2010, p. 5 and Chr. H. van Dijk, Private-law liability for global warming, NJB 2007, p.
2333.

M. Goote and E. Hey, Chapter 19: International Environmental Law (Internationaal milieurecht), in N.
Horbach, R. Lefeber, and O. Ribbelink (ed.), International Law Manual (Handboek Internationaal Recht),
The Hague: T.M.C. Asser press 2007, p. 19-21.

type:
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Climate case Urgenda. Duty of care under Articles 2 and 8 ECHR. Reduction
greenhouse gas emissions.

Vindplaatsen Rechtspraak.nl 

Uitspraak

THE HAGUE COURT OF APPEAL 
Civil-law Division

Case number : 200.178.245/01

Case/cause list number : C/09/456689/ HA ZA 13-1396

Ruling of 9 October 2018 

in the case with the aforementioned case number of:

THE STATE OF THE NETHERLANDS (Ministry of Infrastructure and the Environment),

seated in The Hague, 
appellant in the appeal on the main issue,

respondent in the cross-appeal,

hereinafter referred to as: the State,

counsel: mr. G.J.H. Houtzagers of The Hague,

versus:

URGENDA FOUNDATION,

established in Amsterdam,

respondent in the appeal on the main issue,

ECLI:NL:GHDHA:2018:2610
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appellant in the cross-appeal,

hereinafter referred to as: Urgenda,

counsel: mr. J.M. van den Berg of Amsterdam.

THE PROCEEDINGS

By bailiff’s notification of 23 September 2015, the State instituted an appeal against the judgment in
the case between the parties delivered by The Hague District Court on 24 June 2015 (ECLI:NL:RBDHA:
2015:7145). In its Statement of Appeal (with Exhibits) of 12 April 2016, the State submitted 29
grounds of appeal. In its defence on appeal (with Exhibits) of 18 April 2017, Urgenda contested the
grounds of appeal and filed a cross-appeal by submitting a ground of appeal. The State responded in
its defence on appeal in the cross-appeal of 27 June 2017. In a letter dated 30 April 2018, the Court
submitted several questions to the parties, requesting them to focus on these questions in their
counsels’ oral arguments of 28 May 2018. At the hearing, Urgenda filed a ‘Document containing
answers to the Court of Appeal’s questions and submission of additional Exhibits for the oral
arguments’, sent in advance to both the Court and the State, while at the same hearing the State
submitted a document to the Court, entitled ‘Answers to questions in letter dated 30 April 2018’.
Although both parties did not act entirely in accordance with the Court of Appeal’s request, neither
party has objected to this course of events, so that the Court shall regard the answers to its
questions as procedural documents. On 28 May 2018, the parties had their cases pleaded by their
counsels, mrs. G.J.H. Houtzagers and E.H.P. Brans (for the State) and mrs. J.M. van den Berg and M.E.
Kingma (for Urgenda) , based on the submitted written pleadings. Prior to the oral arguments, the
State submitted Exhibits 75 through to 79 to the Court, while Urgenda submitted Exhibits 145 through
to 165. On 28 May 2018, the Court directed that these documents be entered into the records. A court
record has been drawn up of the hearing of the oral arguments, after which the ruling was scheduled.

ASSESSMENT OF THE APPEAL

Introduction of the dispute and the factual framework 

1.  In brief, the proceedings on appeal in this climate case concern Urgenda’s claim to order the State
to achieve a level of reduction of greenhouse gas emissions by end-2020 that is more ambitious
than envisioned by the State in its policy.

2.  As the facts established by the district court in legal grounds 2.1 through to 2.78 of the contested
judgment (hereinafter: the judgment) are not disputed between the parties, the Court shall also
take them as starting points. However, it should be noted that the parties disagree about the
weighting of several of these facts, and specifically the conclusions that can be drawn from them in
light of the claim. The Court shall discuss this further below.

3.  The assessment starts with an introduction of the dispute and the factual framework (legal ground
3), followed by a brief description of the treaties, international agreements, policy proposals and
the actual situation at the global, EU and Dutch level (legal grounds 4 through to 26), for which the
Court takes as a starting point the developments up to the oral arguments of 28 May 2018 (i.e.,
the moment when the debate was closed and the ruling was scheduled).

(3.1) Urgenda (‘Urgent Agenda’) is a citizens’ platform with members from various domains in society.
The platform is involved in the development of plans and measures to prevent climate change.
Urgenda is a foundation whose purpose, according to its by-laws, is to stimulate and accelerate the
transition processes to a more sustainable society, beginning in the Netherlands.

(3.2) Since the beginning of the Industrial Revolution, mankind has consumed energy on a large scale.
This energy has predominantly been generated by the combustion of fossil fuels (coal, oil, natural
gas). The combustion process produces CO2 (carbon dioxide), some of which is released into the
atmosphere – and stays there for hundreds of years or longer – and some of which is absorbed by the
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oceanic and forest ecosystems. Incidentally, this absorption capacity is declining due to deforestation
and rising sea water temperatures.

(3.3) CO2 is the main greenhouse gas which, together with the other greenhouse gases, traps the
heat emitted by the Earth in the atmosphere (the so-called greenhouse effect). The greenhouse effect
increases the more CO2 is emitted into the atmosphere, which in turns exacerbates global warming. It
is important to note that the climate system shows a delayed response to the emission of greenhouse
gases, meaning that the full, warming effect of the greenhouse gases that are emitted today will only
become apparent in 30 to 40 years from now. There are other greenhouse gases besides CO2, such
as methane, nitrous oxide and fluorinated gases, which have a less pronounced warming effect and
degrade at another rate.

(3.4) The concentration of greenhouse gases in the atmosphere is indicated with the unit/abbreviation
‘ppm’ (parts per million). The abbreviation ‘ppm CO2-eq’ (parts per million CO2 equivalent) is used to
indicate the concentration of all greenhouse gases combined, with the amount of greenhouse gases
other than CO2 being converted into CO2 in terms of warming effect. Like the district court (in legal
ground 2.14 of the contested judgment), the Court shall henceforth in this ruling use the abbreviation
‘ppm’, even if ‘ppm CO2–eq’ is meant. Should the Court wish to indicate something else with ppm, this
shall be stated specifically.

(3.5) The current level of global warming is at about 1.1º C warmer relative to the beginning of the
Industrial Revolution. The current concentration of greenhouse gases amounts to approximately 401
ppm. Human-induced CO2 emissions continue on a global level and over the past decades, the global
CO2 emissions have increased by 2% annually, which is why global warming continues unabated.
There has been a general consensus in the climate science community and the world community for
some time that the global temperature should not exceed 2º C. If the concentration of greenhouse
gases has not exceeded 450 ppm in the year 2100, there is a reasonable chance that this 2º C target
will be achieved. However, the insight has developed over the past few years that a safe temperature
rise should not exceed 1.5º C, which comes with a lower ppm level, namely 430 ppm. With these
starting points in mind, there is limited room (‘budget’) for greenhouse gas emissions, and particularly
for CO2 emissions. This budget is also referred to as the ‘carbon budget’, ‘CO2 budget’ or ‘carbon
dioxide budget’.

(3.6) It follows from the above that the worldwide community acknowledges that something needs to
be done to reduce the emission of greenhouse gases and of CO2 in particular. However, the urgency of
this is assessed differently within the global community. In this context, various treaties, agreements
and arrangements have been drawn up in the UN context, within the EU and by the Netherlands, the
principal of which are extensively formulated in the contested judgment in legal grounds 2.34 through
to 2.78. Global warming can be prevented or reduced by ensuring that less greenhouse gases are
emitted into the atmosphere. This is known as ‘mitigation’. In addition, measures can be taken to
counter the consequences of climate change, including raising dikes to protect low-lying areas. This is
called ‘adaptation’.

(3.7) The State supports the goal of drastically reducing CO2 emissions and, eventually, ending such
emissions entirely. The European Council has decided that the EU must achieve a reduction of
greenhouse gas emissions of 20% by 2020, of at least 40% in 2030 and 80-95% in 2050, each relative
to 1990. For the Netherlands, this translates to a minimum reduction target of 16% for the non-ETS
sector and 21% for the ETS sector by 2020 (ETS = European Emissions Trading System), see legal
ground 4.26 of the contested judgment and legal ground 17 of this ruling. During the plea hearing in
the first instance, the State declared that it expected both sectors to have achieved a reduction of
14% to 17% by 2020, relative to 1990. In its most recent Coalition Agreement (2017), the State
announced to pursue a national emission reduction of at least 49% in 2030 relative to 1990. In 2017,
CO2 emissions in the Netherlands had declined by 13% relative to 1990.

(3.8) Urgenda is of the opinion that the reduction efforts, at least those covering the period up to
2020, are not ambitious enough and claimed in the first instance – among other things – that the
State be ordered to achieve a reduction so that the cumulative volume of the greenhouse gas
emissions will have been reduced by 40%, or at least by 25%, by end-2020, relative to 1990.

(3.9) In brief, the district court ordered a reduction of at least 25% as of end-2020 relative to 1990
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and rejected all other claims of Urgenda. Urgenda did not put forward grounds of appeal against the
rejection of the other claims nor against the rejection of a reduction of more than 25%. This means
that in these appeal proceedings, a reduction of more than at least 25% by 2020 cannot be awarded
and that the other claims of Urgenda are no longer in dispute.

Global level

Background 

4. In 1972, the United Nations Conference on the Human Environment was held in Stockholm, which
culminated into the Declaration of the United Nations Conference on the Human Environment, which
laid down the basic principles of international environmental policy and environmental law. As a result
of this conference, the United Nations Environment Program (UNEP) was established. The UNEP and
the World Meteorological Organisation (WMO) set up the Intergovernmental Panel on Climate
Change(IPCC) in 1988, under the auspices of the UN. The IPCC aims to gain insight into the various
aspects of climate change based on published scientific research. The IPCC publishes a report on
current climate science and climate developments. The Court shall discuss two IPCC reports, AR4 and
AR5, below.

The UN Framework Convention on Climate Change 

5. In 1992, the United Nations Framework Convention on Climate Change was concluded, which has
since entered into force and has been ratified by the majority of the worldwide community, including
the Netherlands. The Convention seeks to protect the Earth’s eco-systems and mankind and envisions
a sustainable development for the protection of current and future generations. The preamble
contains the following underlying consideration, among other things: “Determined to protect the
climate system for present and future generations”.

6. Article 2 of this Convention reads as follows: 
“The ultimate objective of this Convention and any related legal instruments that the Conference of the
Parties may adopt is to achieve, in accordance with the relevant provisions of the Convention, stabilization
of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous
anthropogenic interference with the climate system. Such a level should be achieved within a time frame
sufficient to allow ecosystems to adapt naturally to climate change, to ensure that food production is not
threatened and to enable economic development to proceed in a sustainable manner.”

7. Article 3 mentions several principles (the principle of equity, the precautionary principle and the
sustainability principle) by which the parties are guided in achieving this objective.

8. In brief, the parties to the convention undertake:
• to protect the climate system, also in the interest of future generations, based on the principle of
equity and in accordance with their responsibilities and capabilities, giving full consideration to
developing countries that are particularly vulnerable to climate change or that would have to bear a
disproportionate burden under the Convention;
• to take precautionary measures to anticipate the causes of climate change and to prevent these
causes as much as possible, and not to postpone such measures citing a lack of full scientific certainty
as a reason.

9. In Article 4, the Convention parties are divided into two groups, the so-called Annex I countries (the

Treaties, international agreements, policy proposals and actual situation
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developed countries, including the Netherlands) and the Annex II countries (the developing countries).
Taking into account their per capita emissions, the long history of their emissions and their resource
bases, the Annex I countries must take the lead in fighting climate change and its adverse effects.
They have committed to reducing greenhouse gas emissions. They must periodically report on the
measures they have taken with which they aim to return, either individually or jointly, to the 1990 level
of greenhouse gas emissions. A group of independent experts shall judge these reports.

10. In Article 7, the Conference of the Parties (hereinafter: COP) is established, which generally
convenes every year (the so-called Climate Conference). The COP is the supreme decision-making
body of the Convention, although the COP decisions are not always legally binding.

11. Several COPs (Climate Conferences) have been held, such as:

* in 1997 in Kyoto (COP 3), during which the Kyoto Protocol was adopted, an agreement between a
number of Annex I countries, including all then EU Member States (Kyoto Protocol), containing, among
other things, the agreed on emission reductions for each Annex I country for the period up to 2012;
* in 2007 in Bali (COP 13), during which the Bali Action Plan was adopted which laid the basis for
agreements relating to mitigation, adaptation, technological cooperation and financial support. The
plan recognises the need for drastic reductions for the Annex I countries with detailed references to
AR4, including to a table which states that the Annex I countries have to achieve an emission
reduction of 25-40% by 2020 relative to 1990 in order to stay below the 2° C warming target;
* in 2009 in Copenhagen (COP 15), during which no agreement could be reached about a follow up to
or continuation of the Kyoto Protocol;
* in 2010 in Cancún (COP 16), which included a recognition based on the scientific findings in the IPCC
reports – including, among other things, a reference in the preamble to the urgency of a drastic
emission reduction – of the long-term target for global warming not exceeding 2º C, with a possible
strengthening of the goal to 1.5 °C. The COP also expressed that the Annex I countries should
continue to lead the way in fighting climate change and that this requires Annex I countries to reduce
their greenhouse gas emissions, en groupe, by 25-40% in 2020 relative to 1990. The COP also urged
the Annex I countries to step up their level of ambition, either individually or jointly, relative to the
earlier commitments of the Annex I countries (the so-called Cancún pledges). For the EU, the Cancún
pledges signified a reduction of 20% by 2020 relative to 1990, with the offer to achieve a reduction
target of 30% if the other developed countries would commit to similar reduction targets, among other
things. 
* in 2011 in Durban (COP 17) with a joint statement about the substantial difference between
mitigation plans of the countries involved and about scenarios with a ‘likely’ (> 66%) chance of
achieving the 2° C/1.5° C target and an agreement to conclude a new, legally binding climate treaty or
protocol no later than in 2015, making inter alia a reference to the desired reductions for Annex I
countries by 2020 of 25-40% .
* in 2012 in Doha (COP 18), during which Annex I countries were called upon to increase their
reduction targets to at least 25-40% for 2020. During this COP, the Doha Amendment was adopted,
as a follow-up to the Kyoto Protocol, with emission reduction obligations up to 2020. The EU once
again committed to a reduction of 20% by 2020, with the offer to achieve a reduction target of 30% by
2020 provided that – in brief – the other developed countries do the same. This condition has not
been met and the Doha Amendment has not entered into force (yet);
* in 2013: in Warsaw (COP 19), with a call to raise the target in the period up to 2020, and for Annex
I countries to align their reduction targets with the target of 25-40% by 2020 as reconfirmed in Doha; 
* in 2015: in Paris (COP 21) (the Paris Climate Conference), which led to the Paris Agreement (see
also legal ground 15);
* in 2016: in Marrakech, with a call for more ambition and a more intensive cooperation to close the
gap between the current emission targets and the Paris Agreement targets as well as for further
climate actions well before 2020;
* in 2017: in Bonn (COP 23), where the need for ‘enhanced action’ in the period up to 2020 was
acknowledged.
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The IPCC 

12. In the context of these proceedings, the following IPCC reports are particularly important:

AR4 (IPCC Fourth Assessment Report, 2007): 
This report describes that global warming of more than 2º C results in a dangerous and irreversible
climate change. To have a chance of more than 50% (‘more likely than not’) that the 2º C threshold is
not exceeded, the report states that the concentration of greenhouse gases in the atmosphere must
stabilise at a level of about 450 ppm in 2100 (hereinafter: the ‘450 scenario’). Following an analysis of
several reduction scenarios, the IPCC arrives at the conclusion in this report (see Box 13.7) that in
order to achieve the 450 scenario, the total emission of greenhouse gases by Annex I countries,
including the Netherlands, in 2020 must be 25-40% lower than in 1990. This report also describes that
mitigation is generally better than adaptation.

AR5 (IPCC Fifth Assessment Report, 2013-2014): 
According to this report, there is a ‘likely’ (> 66%) chance that the rise of the global temperature can
stay below 2° C when the concentration of greenhouse gases in the atmosphere in 2100 stabilises at
about 450 ppm. This scenario seems more advantageous than the projection of AR4, in which the
chances of achieving the 2° C target at a concentration level of 450 ppm is assessed at ‘more likely
than not’ (> 50%). However, it should be noted that in 87% of the scenarios included in the AR5
assessment assumptions have been included with respect to negative emissions, that is to say the
extraction of CO2 from the atmosphere. AR4 does not assume negative emissions. Stabilisation at
about 500 ppm in 2100 gives a more than 50% chance (‘more likely than not’) to achieve the 2° C
target. Only a limited number of studies has looked at scenarios that lead to a limitation of global
warming to 1.5º C. Such scenarios assume concentrations of less than 430 ppm in 2100.

The UNEP 

13. Since 2010, the UNEP has issued annual reports about the so-called ‘emissions gap’, the difference
between the desired emission level in a certain year and the reduction targets to which the countries
concerned committed. In the 2013 report, UNEP notes, for the third time running, that commitments
are falling short and that the emission of greenhouse gases increases rather than decreases. The
UNEP concludes that the emission targets of the Annex I countries combined are not enough to
achieve the 25-40% reduction in 2020, deemed necessary in AR4, and that therefore it is becoming
less likely that by 2020 the emissions will be low enough to achieve the 2º C target at the least cost.
Although later reduction actions might be enough to eventually achieve the same temperature targets,
they would at least be more difficult, more expensive and more risky, according to the UNEP (see
quotes in the judgment, legal grounds 2.29 through to 2.31).

14. The 2017 UNEP report states that, in light of the Paris Agreement, increased pre-2020 mitigation
actions are more urgent than ever. The UNEP also remarks that if the emissions gap is not bridged by
2030, achieving the 2° C target is extremely unlikely. Even if the reduction targets underlying the Paris
Agreement are fully implemented, 80% of the carbon budget corresponding with the 2° C target will
be used up by 2030. Starting from a 1.5 ° C target means that the carbon budget will be completely
used up by then, which is why the UNEP calls for more ambitious targets for 2020.

The Paris Agreement 

15. The Paris Agreement, which was signed on 22 April 2016 and entered into force on 4 November
2016 and covering the period from 2020 onwards, applies another system than the UN Climate
Change Convention. Each country is brought to account regarding their individual responsibility
(bottom-up approach). The Convention parties no longer strive to conclude global emission
agreements. In brief, the following was laid down: 
- Global warming must remain well below the 2° C limit relative to pre-industrial levels, while aiming for
a limit of 1.5 ° C.
- The parties have to draw up national climate plans, or nationally determined contributions (NDCs),
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which have to be ambitious and whose ambition level must be raised with each new plan.

- The parties have expressed grave concerns that the current NDCs are insufficient to limit the average
temperature rise to 2° C relative to pre-industrial levels.

- The parties call for an intensification and strengthening of reduction efforts up to 2020 in order to
achieve the 2030 targets (40% reduction).

- The use of fossil fuels must be ceased soon, as this is a major cause of excessive CO2 emissions.

- Rich countries are expected to financially support developing countries in reducing their emissions.

- From 2020 onwards, there will no longer be a distinction between Annex I and Annex II countries.

The European Union (EU)

16. Article 191 TFEU contains the environmental objectives of the EU (cited in legal ground 2.53 of the
judgment). In order to implement its environmental policy, the EU has established many directives,
including the so-called 2003 ETS Directive (Directive 2003/87/EC), subsequently amended (see legal
ground 2.58 ff. of the contested judgment).

17. When the ETS Directive was amended in 2009, the European Council communicated its objective of
achieving “an overall reduction of more than 20%, in particular in view of the European Council’s objective
of a 30% reduction [Court: of EU emissions of greenhouse gases relative to 1990] by 2020, which is
considered scientifically necessary to avoid dangerous climate change (…)”. This objective is detailed in the
Directive, in which the reduction commitment of 30% by 2020 is linked to the condition – put briefly –
that other countries join in.
In broad terms, the ETS system can be described as follows. Companies in the EU that fall under the
ETS system, meaning energy-intensive companies such as those in the energy sector, may only emit
greenhouse gases if they surrender emission allowances. Such allowances may be purchased, sold or
stored. The total amount of greenhouse gases ETS companies are permitted to emit in the 2013-2020
period will decrease annually by 1.74% until a reduction of 21% has been achieved by 2020, relative
to 2005.

18. Since then, the EU has committed to an emission reduction of 20% for 2020, of at least 40% for
2030 and of 80-95% for 2050, each relative to 1990, as has also been found in legal ground 3.7. The
EU has decided, based on the 2009 Effort Sharing Decision (Decision 406/2009/EC), that the 20%
reduction for 2020 has the effect for the non-ETS sectors that the Netherlands will have to achieve an
emission reduction of 16% relative to 2005. As has been noted, the ETS sector must adhere to the EU-
wide reduction of 21% relative to 2005. According to the current forecasts, the EU as a whole is
expected to achieve an emissionreduction of 26-27% in 2020, relative to 1990.

The situation in the Netherlands

19. Up to the year 2011, the Netherlands, being an Annex I country, started from a reduction target of
30% for 2020 relative to 1990 (see also legal ground 2.71 in the contested judgment, with a reference
to the 2007 ‘clean and sustainable’ (schoon en zuinig) work programme of the Balkenende
government). In a letter dated 12 October 2009 the Minister of Housing, Spatial Planning and the
Environment informed the House of Representatives about the Dutch objectives in the negotiations in
Copenhagen (COP 15): “The total of emission reductions proposed by the developed countries so far is
insufficient to achieve the 25-40% reduction in 2020, which is necessary to stay on a credible track to keep
the 2 degrees objective within reach.

20. Thereafter (after 2011) the Dutch reduction target was adjusted (see also legal ground 3.7 of this
ruling) to align with the EU-wide reduction of 20% for 2020 – which for the Netherlands translates to a
minimum reduction of 16% for the non-ETS sector and 21% for the ETS sector, each relative to 2005 –
of at least 40% for 2030 and 80-95% for 2050, each relative to 1990. On 6 September 2013, the
Energy Agreement for Sustainable Growth (hereinafter: the Energy Agreement) was established,
which aims to reduce energy consumption and increase the share of sustainable energy.
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21. In the district court’s judgment, it was still assumed that the Netherlands would achieve a total
CO2 reduction of 14-17% in 2020 relative to 1990, based on current and proposed policy. That is
currently 23% (19-27%, taking account of the margin of uncertainty). The difference can largely be
explained by the fact that the CO2 emissions in the base year of 1990 were retrospectively adjusted
(raised). The National Energy Outlook (Nationale Energieverkenning - NEV), an annual report of the
Energy Research Centre of the Netherlands (Energieonderzoek Centrum Nederland – ECN ), the PBL
Netherlands Environmental Assessment Agency (Planbureau voor de leefomgeving - PBL), Statistics
Netherlands (Centraal Bureau voor de Statistiek - CBS) and the Netherlands Enterprise Agency
(Rijksdienst voor Ondernemend Nederland - RVO), wrote the following about this in 2015:
“Developments since the 2014 NEV
(….)Another change in relation to the previous NEV relates to the method for determining greenhouse gas
emissions. The present NEV uses the most recent IPCC guidelines (2006), whereas the NEO 2014 was still
based on older IPCC guidelines (1996). As a result of this and of changes to the method for determining
methane levels in agriculture (expressed as CO2 equivalents), emissions have been adjusted upwards
across the board (1990-2013). (….)The changes are also having an upward effect on estimates for the
period after 2013.”
In a press release issued by the ECN on 18 October 2016, the research centre states the following:
“All in all, these changes result in a stronger relative reduction of greenhouse gas emissions than expected
previously. That sounds like good news. However, upon closer inspection it appears that only a small part of
the change can rightly be labelled as good news. The total emissions from 1990-2020 added together are at
a much higher level than presumed in the 2014 NEV. And that is eventually what matters for the climate.
(….) At first glance, the adjustment seems like good news, but for the climate the current scenario of a
23% reduction is actually worse than the scenario of 17% from the 2014 NEV.”

Urgenda has acknowledged that the new calculation method is more in line with the methodology of
the IPCC.

22. In response to the Paris Agreement, the PBL described in its report of 18 November 2016 the
tightness of the carbon budget and the need for a strict climate policy on a global scale, a policy that
should be much more ambitious than the current policy of the countries involved. According to the PBL,
the Dutch policy should be tightened in the short time in order to align it with the Paris Agreement.

23. The 2016 NEV states the following, among other things:
“Greenhouse gas emissions from 1990-2020 almost reduced to level imposed by judicial ruling
Given the upwardly adjusted emissions in 1990 and the new estimates, the national level of greenhouse
gas emissions will have decreased between 1990 and 2020 by 23 percent (20-26 percent) in the ‘proposed
policies’ scenario. The projection value of 23 percent thereby comes close to the 25 percent reduction
imposed on the Dutch state by the court in 2015. The calculated bandwidth of 20 to 26 percent, however,
indicates that there is a lot of uncertainty.”

24. According to the National Institute for Public Health and Environmental Protection (Rijksinstituut
voor Volksgezondheid en Milieu – RIVM), the CO2-eq emissions in the Netherlands in 2017 dropped by
13% relative to 1990. The 2017 NEV states the following, among other things:
“Expected reduction of greenhouse gas emissions will remain at 23 per cent in 202, but great
uncertainty 
(….)The expected reduction of greenhouse gas emissions between 1990 and 2020 levels will therefore be
23 per cent as in the previous NEV. That is not enough to comply with the court ruling in the Urgenda case.
However, there is still considerable margin of uncertainty of 19 to 27 per cent, which depends to a large
degree on uncertainty about the use of conventional coal-fired power plants.”

25. In the Coalition Agreement (2017) the government announced a Climate Agreement, indicating its
intention to reduce the emission of greenhouse gas emissions by at least 49% in 2030. This intention
was repeated in the letter from the Minister of Economic Affairs dated 23 February 2018 (Exhibit: S75).
The minister announced his plan to close all coal-fired power plants by 2030. In its Coalition
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Agreement, the government writes that it is the duty of the Netherlands to do everything in its power
to achieve the Paris goal, for which reason the Netherlands has raised the bar higher than the EU,
since the 40% reduction in 2030 is not enough to achieve the 2° C target, let alone the ambition of 1.5
° C target.

26. The Netherlands has a relatively high per capita CO2 emission compared to other industrialised
countries. In terms of emissions, the Netherlands currently ranks 34th of 208 countries. Of the 33
countries with even higher emissions, only nine have a higher per capita emission, and not a single
one is an EU Member State. Of the total of greenhouse gas emissions in the Netherlands, 85% are
CO2 emissions, largely generated by the energy sector. 
CO2 emissions have hardly dropped in the Netherlands since 1990, and have even increased over the
past few years. The reduction is due to the drop in the emission of other greenhouse gases. In the
2008-2012 period, the Netherlands achieved an emission reduction in CO2-eq of 6.4%, while in the
same period the 15 biggest EU Member States achieved an 11.8% reduction and the EU as a whole a
reduction of 19.2%. Moreover, 30-50% of the reduction in the 2008-2012 period was due to the crisis.
Without the economic crisis, emissions would have been substantially higher in that period and the
reduction would have been lower.

27. As has been considered above in legal grounds 3.8 and 3.9, the appeal proceedings concern
Urgenda’s claim, allowed by the district court, that the State be ordered to achieve a reduction so that
the cumulative volume of Dutch greenhouse gas emissions will have been reduced by at least 25% by
end-2020, relative to the year 1990 (the Kyoto base year).

28. Urgenda largely agrees with the court’s judgment. Urgenda believes that the State is doing too
little to limit greenhouse gas emissions and that it should assume its responsibility. Urgenda believes
that much is at stake (dangerous climate change) and that without swift intervention the world is
headed for a planet that will largely be inhabitable for a substantial portion of the world population,
and which cannot or hardly be made inhabitable due to inertia in the climate system. In this context,
Urgenda refers to authoritative publications, mainly AR4 and AR5 of the IPCC, which have been
extensively set out in the judgment.
Urgenda acknowledges that this is a global problem, that the State can only intervene in the
emissions from Dutch territory and that in absolute terms the Dutch emissions are minor and that the
reduction it has claimed represents a drop in the ocean on a global scale, considering that the climate
problem is a worldwide issue. On the other hand, or so Urgenda continues to argue, the Netherlands
is a rich and developed country, an Annex I country in terms of the UN Climate Convention, that has
profited from the use of fossil energy sources since the Industrial Revolution, and continues to profit
from them today, that the Netherlands is one of the countries with the highest per capita greenhouse
gas emissions in the world — mainly of dangerous CO2, which lingers long in the atmosphere — and
that the signing and ratification of the UN Climate Convention by the Netherlands should not be a
mere formality. For reasons of equity, the Convention stipulates that the developed countries should
take the lead (Article 3) at a national level. Furthermore, Urgenda points out that up to 2011 the
Netherlands had taken as a starting point its own formulated reduction target of 30% by end-2020.
This was then reduced to an – EU-wide – reduction target of only 20% by end-2020, apparently due to
tough political decision-making. However, the State failed to specify any scientific (climate science)
arguments for this reduction. Meanwhile, the Paris Agreement has been established, in which the
Netherlands has committed to achieve a reduction of greenhouse gas emissions in order to stay well
below the 2° C limit for global warming. The Netherlands also expressed its intention to aim for a
global warming limit of 1.5° C and called for a strengthening of reduction efforts up to 2020. The State
cannot shirk its responsibility with the argument that in absolute terms its emissions are minor.
Considering the major risks associated with uncontrollable climate change, the duty of care of the
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State requires it to take measures forthwith.

29. In view of all of the above, and particularly the State’s ‘procrastination’, meaning its failure to
commit to a greater emission reduction by end-2020, Urgenda is of the opinion that the State has
acted unlawfully towards it, because such conduct violates proper social conduct and is contrary to the
positive and negative duty of care expressed in Articles 2 (the right to life) and 8 ECHR (the right to
family life, which also covers the right to be protected from harmful environmental influences of a
nature and scope this serious).

30. The State acknowledges the climate problem as well as the need to reduce greenhouse gas
emissions to ensure that global warming stays below 2° C. The Netherlands has made a serious
commitment in this context by agreeing to an EU-wide minimum reduction of 40% for 2030 and of 80-
95% for 2050. Moreover, the State has even agreed on a national commitment to a 49% reduction for
2030. But climate scientists have also agreed that different reduction paths are available. There is no
absolute need to reduce emissions by 25-40% by end-2020. The State’s scope for policy making
includes, after considering all interests involved, such as those of the industry, finances, energy-
provision, healthcare, education and defence, to choose the most appropriate reduction path. This is a
political question. The trias politica prohibits judges from making such decisions. The State emphasises
that it adheres to all convention obligations and international agreements, while at the same time the
State is concerned about negative effects such as the ‘waterbed effect’ and ‘carbon leakage’ and
points out that measures should not be at the expense of the level playing field. Furthermore, the
State is bound to the European ETS system and cannot do more than is permitted in the context of
that system. The State asserts that it is very much relevant that the Dutch emissions are minor in
absolute terms and that the Netherlands cannot solve the global problem of climate change on its
own. The State draws particular attention to the circumstance that, scientifically speaking, there are
many uncertainties regarding both the seriousness of the climate issue and the possible solutions. The
IPCC has also flagged numerous uncertainties. The reduction scenarios (representative concentration
pathways – RCPs) cover a huge bandwidth – the 450 scenario is not the only eligible scenario, and it
is also not up to the IPCC to make decisions on the scenarios – and furthermore are not aimed at
individual countries, but rather at the worldwide community (all countries together). Urgenda also
underestimates the possibilities of adaptation.

Finally, the State points out that by now it is expected that, based on the currently adopted and
proposed policy, a reduction of 19-27% will be achieved by end-2020, taking account of the new
calculation method of the NEV, although this may possibly not be entirely sufficient to comply with the
judgment.

The grounds of appeal of the State in the appeal on the main issue and the grounds of appeal of
Urgenda in the cross-appeal

31. The State disagrees with the judgment and has lodged its appeal within the time limit. With its 29
grounds of appeal in the appeal on the main issue, the State seeks to submit the dispute to the Court
in its entirety.

32. In its ground of appeal in the cross-appeal, Urgenda complains about the district court’s opinion
that Urgenda, considering Article 34 ECHR, cannot rely on Articles 2 and 8 ECHR in these proceedings.

33. In light of the grounds of appeal of both parties, the Court shall re-assess the dispute in its
entirety with the proviso that, as has been noted above, the Court cannot allow a reduction further
than at least 25% by 2020.

The defence of the State (in brief) 
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34. The Court shall first assess Urgenda’s ground of appeal in the cross-appeal. In conjunction with
this, the Court shall also consider the State’s plea of Urgenda’s inadmissibility, explained in ground of
appeal 1 in the appeal on the main issue, insofar as Urgenda also acts on behalf of individuals and
future generations outside the Netherlands. Both issues are related to the extent that their
assessment relies on regulations of a predominately procedural nature, namely Article 34 ECHR and
Book 3 Section 305a of the Dutch Civil Code, respectively.

35. Like the State, the district court derived from Article 34 ECHR that Urgenda cannot directly invoke
Articles 2 and 8 ECHR. In doing so, the district court fails to acknowledge that Article 34 ECHR (only)
concerns access to the European Court of Human Rights (ECtHR). As is evident from this article,
citizens, NGOs and groups of individuals have access to the European Court of Human Rights in
Strasbourg – insofar as they claim violation of their rights enshrined in the ECHR. The ECtHR has
explained this article as follows (in brief), namely that ‘public interest actions’ are not permitted and
that only the claimant whose interest has been affected has access to the ECtHR . The ECtHR has not
given a definite answer about access to the Dutch courts. This is not possible, as this falls within the
scope of the Dutch judges. This means that Article 34 ECHR cannot serve as a basis for denying
Urgenda the possibility to rely on Articles 2 and 8 ECHR in these proceedings.

36. Dutch law is decisive in determining access to the Dutch courts – in the case of Urgenda in these
proceedings Book 3 Section 305a of the Dutch Civil Code in particular, which provides for class actions
of interest groups. As individuals who fall under the State’s jurisdiction may invoke Articles 2 and 8
ECHR in court, which have direct effect, Urgenda may also do so on their behalf under Book 3 Section
305a of the Dutch Civil Code. Urgenda’s ground of appeal in the cross-appeal is therefore well-
founded.

37. It is not disputed between the parties that the claim of Urgenda, insofar as acting on behalf of the
current generation of Dutch nationals against the emission of greenhouse gases on Dutch territory, is
admissible. However, the State argued, as understood by the Court, that Urgenda cannot act on
behalf of future generations of Dutch nationals nor of current and future generations of foreigners. The
State does not have an interest in this ground of appeal, because Urgenda’s claim is already
admissible insofar as Urgenda acts on behalf of the interests of the current generation of Dutch
nationals and individuals subject to the State’s jurisdiction within the meaning of Article 1 ECHR,
respectively. After all, it is without a doubt plausible that the current generation of Dutch nationals, in
particular but not limited to the younger individuals in this group, will have to deal with the adverse
effects of climate change in their lifetime if global emissions of greenhouse gases are not adequately
reduced. Therefore, the Court does not have to consider the questions raised by the State in this
ground of appeal.

38. The Court furthermore deems that Urgenda has sufficient interest in its claim. Contrary to what the
State argued in its oral arguments, Urgenda’s interest was made sufficiently clear in its extensively
explicated assertions that there is a real threat of dangerous climate change, not only today but
certainly also in the near future. There is no need for Urgenda to prove these assertions in advance in
order to commence proceedings, if that was the State’s intention of its argument. The defence of the
State that these proceedings also involve individuals who may not even want to be represented by
Urgenda is refuted by the following quote from the legislative history of Book 3 Section 305a of the
Dutch Civil Code, in which the legislator specifically acknowledged this issue (Parliamentary Papers II,
1991/92, 22 486, no.3, p. 22): “The interests that are suitable for a grouping in a class action may be
financial interests, but also more idealistic interests. A class action may protect interests that directly affect
people, or that people want to advocate out of a particular conviction. In the case of idealistic interests, it is
irrelevant whether each member of society attaches the same value to these interests. It is even possible
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that the interests that are sought to be protected in the proceedings conflict with the ideas and opinions of
other groups in society. This alone shall not stand in the way of a class action. (...) It does not have to
concern the interests of a clearly defined group of others. It may also concern the interests of an
indeterminable, very large group of individuals. (…)”

39. Urgenda has based its assertion that the State has acted unlawfully towards it on Book 6 Section
162 of the Dutch Civil Code and Articles 2 and 8 ECHR. The Court shall first assess Urgenda’s
invocation of Articles 2 and 8 ECHR.

Articles 2 and 8 ECHR

40. The interest protected by Article 2 ECHR is the right to life, which includes environment-related
situations that affect or threaten to affect the right to life. Article 8 ECHR protects the right to private
life, family life, home and correspondence. Article 8 ECHR may also apply in environment-related
situations. The latter is relevant if (1) an act or omission has an adverse effect on the home and/or
private life of a citizen and (2) if that adverse effect has reached a certain minimum level of severity.

41. Under Articles 2 and 8 ECHR, the government has both positive and negative obligations relating
to the interests protected by these articles, including the positive obligation to take concrete actions
to prevent a future violation of these interests (in short: a duty of care). A future infringement of one
or more of these interests is deemed to exist if the interest concerned has not yet been affected, but
is in danger of being affected as a result of an act/activity or natural event. As regards an impending
violation of an interest protected under Article 8 ECHR, it is required that the concrete infringement will
exceed the minimum level of severity (see, among other examples, Öneryildiz/Turkey (ECtHR 30
November 2004, no. 48939/99), Budayeva et al./Russia (ECtHR 20 March 2008, nos. 15339/02,
21166/02, 20058/02, 11673/02 and 15343/02), Kolyadenko et al./Russia (ECtHR 28 February 2012,
nos. 17423/05, 20534/05, 20678/05, 23263/05, 24283/05 and 35673/05), and Fadeyeva/ Russia
(ECtHR 9 June 2005, no. 55723/00).

42. Regarding the positive obligation to take concrete actions to prevent future infringements – which
according to the claim is applicable here – the European Court of Human Rights has considered that
Articles 2 and 8 ECHR have to be explained in a way that does not place an ‘impossible or
disproportionate burden’ on the government. This general limitation of the positive obligation, which
applies here, has been made concrete by the European Court of Human Rights by ruling that the
government only has to take concrete actions which are reasonable and for which it is authorised in
the case of a real and imminent threat, which the government knew or ought to have known. The
nature of the (imminent) infringement is relevant in this. An effective protection demands that the
infringement is to be prevented as much as possible through early intervention of the government.
The government has a ‘wide margin of appreciation’ in choosing its measures.

43. In short, the State has a positive obligation to protect the lives of citizens within its jurisdiction
under Article 2 ECHR, while Article 8 ECHR creates the obligation to protect the right to home and
private life. This obligation applies to all activities, public and non-public, which could endanger the
rights protected in these articles, and certainly in the face of industrial activities which by their very
nature are dangerous. If the government knows that there is a real and imminent threat, the State
must take precautionary measures to prevent infringement as far as possible. In light of this, the
Court shall assess the asserted (imminent) climate dangers.

Dangerous climate change? Severity of the situation.

Assessment: 
The asserted unlawfulness
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44. The Court takes as a starting point the facts and circumstances, some of which detailed above,
established in the proceedings. For the sake of clarity, the Court lists the most important elements
below: 
• There is a direct, linear link between anthropogenic emissions of greenhouse gases, partially caused
by combusting fossil fuels, and global warming. Emitted CO2 lingers in the atmosphere for hundreds of
years, if not longer.
• Since pre-industrial times, the Earth has warmed by about 1.1º C. Between 1850 and 1980, the level
of global warming was about 0.4º C. Since then and in under 40 years’ time, the Earth has warmed
further by 0.7 º C, reaching the current level of 1.1º C (see the diagram ‘Global warming 1880-2017
(NASA)’, the third slide shown by Urgenda during its oral arguments). This global warming is expected
to accelerate further, mainly because emitted greenhouse gases reach their full warming effect only
after 30 or 40 years. 
• If the Earth warms by a temperature of substantially more than 2° C, this will cause more flooding
due to rising sea levels, heat stress due to more intensive and longer periods of heat, increasing
prevalence of respiratory diseases due to worsened air quality, droughts (accompanied by forest
fires), increasing spread of infectious diseases and severe flooding as a result of heavy rainfall,
disruption in the food production and potable water supply. Ecosystems, flora and fauna will also be
affected, and biodiversity loss will occur. The State failed to challenge Urgenda’s assertions (by stating
reasons) regarding these issues nor did it contest Urgenda’s assertion that an inadequate climate
policy in the second half of this century will lead to hundreds of thousands of victims in Western
Europe alone.
• As global warming continues, not only the severity of its consequences will increase. The
accumulation of CO2 in the atmosphere may cause the climate change process to reach a ‘tipping
point’, which may result in abrupt climate change, for which neither mankind nor nature can properly
prepare. The risk of reaching such ‘tipping points’ increases ‘at a steepening rate’ with a temperature
rise of between 1 and 2 °C (AR5 p. 72). 
• On a global scale, greenhouse gas emissions continue to rise. See, among other things, slide 2
shown by Urgenda during its oral arguments: European Database for Global Atmospheric Research
(EDGAR) 2017, ‘Global greenhouse gas emissions, per type of gas and sources, including LULUCF’).

• The emission of CO2 in the Netherlands also remains as high as ever. The slight decline in
greenhouse gas emissions in the Netherlands can only be attributed to the drop in emissions of other,
less harmful, greenhouse gases (see slide 16 shown by Urgenda in its oral arguments). CO2 is the
main greenhouse gas and is responsible for 85% of all greenhouse gas emissions in the Netherlands. 
• Even between the parties there is a consensus that the global temperature rise must at least be
kept well below 2º C while a ‘safe’ temperature rise should not exceed 1.5º C, each relative to pre-
industrial levels. 
• In order to achieve the 2º C target, the concentration of greenhouse gases in the atmosphere may
not exceed 450 ppm. To achieve the 1.5º C target (as set in the Paris Agreement), the global
concentration of greenhouse gases must be substantially lower, namely less than 430 ppm. The
current concentration is about 401 ppm. This means that the concentration of greenhouse gases in
the atmosphere may only rise slightly. Chances of reaching the 1.5º C target are now slim. Keeping
global warming to well below 2º C, to which the Netherlands has also committed with the signing of
the Paris Agreement, will at least require a considerable amount of effort. 
• The longer it takes to achieve the necessary emission reduction, the greater the total amount of
emitted CO2 and the sooner the remaining carbon budget will have been used up (see also legal
ground 4.32 of the contested judgement and the diagrams contained therein).

45. As is evident from the above, the Court believes that it is appropriate to speak of a real threat of
dangerous climate change, resulting in the serious risk that the current generation of citizens will be
confronted with loss of life and/or a disruption of family life. As has been considered above by the
Court, it follows from Articles 2 and 8 ECHR that the State has a duty to protect against this real
threat.
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Is the State acting unlawfully by not reducing by at least 25% by end-2020?

46. The end goal is clear and is not disputed between the parties. By the year 2100, global
greenhouse gas emissions must have ceased entirely. Nor do the parties hold differing opinions as to
the required interim target of 80-95% reduction relative to 1990 by 2050. And Urgenda endorses the
reduction target of 49% relative to 1990 by 2030, as established by the government. The dispute
between the parties focuses on the question if the State can be required to achieve a reduction of at
least 25% relative to 1990 by end-2020. Urgenda is of the opinion that such a reduction is necessary
to protect the citizens of the Netherlands against the real and imminent threats of climate change. But
the State does not want to commit to more than the 20% reduction relative to 1990 by 2020, as
agreed at the EU level. It has to be examined whether the State is acting unlawfully towards Urgenda
by not reducing by at least 25% by end-2020 despite the real and imminent threats mentioned above.
The following considerations are relevant in this context.

47. In the first place, the Court takes as a point of departure that the emission of all greenhouse
gases combined in the Netherlands had dropped by 13%, relative to 1990, in 2017. Even if the new
calculation method was not used for this (see legal ground 21 of this ruling), a significant effort will
have to be made between now and 2030 to reach the 49% target in 2030; much more efforts than
the limited efforts the Netherlands has undertaken so far. It is also an established fact that it is
desirable to start the reduction efforts at as early a stage as possible in order to limit the total
emissions in this period. Delaying the reduction will lead to greater risks for the climate. A delay would,
after all, allow greenhouse gas emissions to continue in the meantime; greenhouse gases which linger
in the atmosphere for a very long time and further contribute to global warming. In that context, the
Court would like to point out to the warnings issued by the UNEP, cited in legal grounds 2.29 through
to 2.31 of the judgment. See also the report of the PBL of 9 October 2017 (Exhibit 77 of the State) p.
60, where the PBL remarks that achieving the climate targets of the Paris Agreement not necessarily
concerns achieving a low emission level in 2050, but rather and particularly achieving low cumulative
emissions, considering the fact that each megaton of CO2 which is emitted into the atmosphere in the
short term contributes to global warming. An even distribution of reduction efforts over the period up
to 2030 would mean that the State should achieve a substantially higher reduction in 2020 than 20%.
An even distribution is also the starting point of the State for its reduction target of 49% by 2030,
which has been derived in a linear fashion from the 95% target for 2050. If extrapolated to the
present, this would result in a 28% reduction by 2020, as confirmed by the State in answering the
Court’s questions.

48. In AR4, the IPCC concluded that a concentration level not exceeding 450 ppm in 2100 is admissible
to keep the 2º C target within reach. The IPCC then concluded, following an analysis of the various
reduction scenarios (in Box 13.7), that in order to reach this concentration level, the total greenhouse
gas emissions in 2020 of Annex I countries, of which the Netherlands is one, must be 25-40% lower
than 1990 levels. In AR5, the IPCC also assumes that a concentration level of 450 ppm may not be
exceeded in order to achieve the 2º C target.

49. The State has argued that in AR5 multiple emission reduction pathways are presented with which
this target may be reached. Based on this, the State is of the opinion that the district court was wrong
to take a 25-40% reduction by 2020, as mentioned in AR4, as a starting point. 
The Court does not endorse the position of the State in this. As has been stated above by the Court
(see legal ground 12), 87% of the scenarios presented in AR5 are based on the existence of negative
emissions. In the report of the European Academies Science Advisory Council (‘Negative emission
technologies: What role in meeting Paris Agreement targets?’), entered into evidence by Urgenda as
Exhibit 164, the following is noted about negative emissions:
“(…)We conclude that these technologies [Court: negative emission technologies, or NETs] offer only
limited realistic potential to remove carbon from the atmosphere and not at the scale envisaged in some
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climate scenarios (…)” (p. 1)“Figure 1 shows not only the dramatic reductions required, but also that there
remains the challenge of reducing sources that are particularly difficult to avoid (these include air and
marine transport, and continued emissions from agriculture). Many scenarios to achieve Paris Agreement
targets have thus had to hypothesise that there will be future technologies which are capable of removing
CO2 from the atmosphere.” (p. 5) 
“(…) the inclusion of CDR [Court: removal of CO2 from the atmosphere] in scenarios is merely a
projection of what would happen if such technologies existed. It does not imply that such technologies
would either be available, or would work at the levels assumed in the scenario calculations. As such, it is
easy to misinterpret these scenarios as including some judgment on the likelihood of such technologies
being available in the future.” (p. 5)
The State has failed to contest this by not providing adequate substantiation. Therefore, the Court
assumes that the option to remove CO2 from the atmosphere with certain technologies in the future is
highly uncertain and that the climate scenarios based on such technologies are not very realistic
considering the current state of affairs. AR5 might thus have painted too rosy a picture, and it cannot
be assumed outright that the ‘multiple mitigation pathways’ listed by the IPCC in AR5 (p. 20) can lead
to the 2º C target. Furthermore, as asserted by Urgenda and not contested by the State by stating
reasons, it is plausible that no reduction percentages as of 2020 were included in AR5, because in
2014 the focus of the IPCC was on targets for 2030. In this respect too, the report does not give
cause to assume that the reduction scenario in AR4, which does not take account of negative
emissions, is superseded and that today a reduction of less than 25-40% by 2020 would be sufficient
to achieve the 2º C target. In order to assess whether the State has met its duty of care, the Court
shall take as a starting point that an emission reduction of 25-40% in 2020 is required to achieve the
2º C target.

50. Incidentally, the 450-scenario only offers a more than 50% (‘more likely than not’) chance to
achieve the 2º C target. A real risk remains, also with this scenario, that this target cannot be
achieved. It should also be noted here that climate science has meanwhile acknowledged that a safe
temperature rise is 1.5º C rather than 2º C. This consensus has also been expressed in the Paris
Agreement, in which it was agreed that global warming should be limited to well below 2º C, with an
aim for 1.5º C. The ppm level corresponding with the latter target is 430, which is lower than the level
of 450 ppm of the 2º C target. The 450-scenario and the identified need to reduce CO2 emissions by
25-40% by 2020 are therefore not overly pessimistic starting points when establishing the State’s
duty of care.

51. The State has known about the reduction target of 25-40% for a long time. The IPCC report which
states that such a reduction by end-2020 is needed to achieve the 2º C target (AR4) dates back to
2007. Since that time, virtually all COPs (in Bali, Cancun, Durban, Doha and Warsaw) have referred to
this 25-40% standard and Annex I countries have been urged to align their reduction targets
accordingly. This may not have established a legal standard with a direct effect, but the Court believes
that it confirms the fact that at least a 25-40% reduction of CO2 emissions as of 2020 is required to
prevent dangerous climate change.

52. Finally, it is relevant noting that up to 2011 the Netherlands had adopted as its own target a
reduction of 30% in 2020 (see legal ground 19 of this ruling). That was, as evidenced by the letter
from the Minister of Housing, Spatial Planning and the Environment dated 12 October 2009, because
the 25-40% reduction was necessary ‘to stay on a credible track to keep the 2 degrees objective within
reach’. No other conclusion can be drawn from this than that the State itself was convinced that a
scenario in which less than that would be reduced by 2020 was not feasible. The Dutch reduction
target for 2020 was subsequently adjusted downwards. But a substantiation based on climate science
was never given, while it is an established fact that postponing (higher) interim reductions will cause
continued emissions of CO2, which in turn contributes to further global warming. More specifically, the
State failed to give reasons why a reduction of only 20% by 2020 (at the EU level) should currently be
regarded as credible, for instance by presenting a scenario which proves how – in concert with the
efforts of other countries – the currently proposed postponed reduction could still lead to achieving the
2º C target. The EU itself also deemed a reduction of 30% for 2030 necessary to prevent dangerous
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climate change (see legal ground 17 of this ruling).

53. The Court is of the opinion that a reduction obligation of at least 25% by end-2020, as ordered by
the district court, is in line with the State’s duty of care. However, the State has put forward several
arguments – almost all of which are summarised in legal ground 30 of this ruling – based on which it is
of the opinion that it is nevertheless not obliged to take further reduction measures other than those
it currently proposes. Insofar as not discussed above, the Court shall now assess these arguments.

Defences of the State

54. The argument of the State that the ETS system stands in the way of the Netherlands taking
measures to further reduce CO2 emissions fails. The starting point is that Article 193 TFEU states that
protective measures adopted under Article 192 TFEU do not prevent a Member State from maintaining
and adopting more ambitious protection measures, provided that such measures are in line with the
Treaties. This means that measures that reduce CO2 emissions further than those ensuing from the
ETS are permitted provided that these measures do not interfere with the functioning and the system
of the ETS in an unacceptable manner. That this is bound to be the case due to the order imposed by
the district court has not been substantiated by the State and is furthermore implausible.

55. According the State, a ‘waterbed effect’ will occur if the Netherlands takes a measure which
reduces greenhouse gas emissions falling under the ETS system. The State argues that this will occur
because the emissions cap established for the ETS sector applies to the EU as a whole. Less
emissions in the Netherlands thus creates room for more emissions elsewhere in the EU. Therefore,
national measures to reduce greenhouse gas emission within the framework of the ETS are pointless,
or so the State argues .

56. This argument falsely assumes that other EU Member States will make maximum use of the
available emission allocation under the ETS system. Like the Netherlands, the other EU Member States
have an individual responsibility to limit CO2 emissions as far as possible. It cannot be assumed
beforehand that other Member States will take less far-reaching measures than the Netherlands. On
the contrary, compared to Member States such as Germany, the United Kingdom, Denmark, Sweden
and France the Dutch reduction efforts are lagging far behind. Moreover, Urgenda has argued,
supported by reasons and on submission of various reports, including a report of the Danish Council
on Climate Change (Exhibit U131), that it is impossible for a waterbed effect to occur before 2050
owing to the surplus of ETS allowances and the dampening effect over time of the ‘market stability
reserve’. The State has failed to provide reasoning to contest these reports.

57. The State also pointed out the risk of ‘carbon leakage’, which the State understands to be the risk
that companies will move their production to other countries with less strict greenhouse gas reduction
obligations. The State has failed to substantiate that this risk will actually occur if the Netherlands
were to increase its efforts to reduce greenhouse gas emissions before 2020. The same applies to the
related assertion of the State that more ambitious emission reductions will undermine the ‘level
playing field’ for Dutch companies. The State should have provided substantiation for these assertions,
especially considering that other EU Member States are pursuing a stricter climate policy (see legal
ground 26). Moreover, in light of among other things Article 193 TFEU, it is difficult to envisage without
further substantiation, which is lacking, that not maintaining a ‘level playing field’ for Dutch companies
would constitute a violation of a particular legal rule.

58. In this context, it is worth noting that the State itself has committed to reduce emissions by 49% in
2030, in other words, by a higher percentage than the one to which the EU has committed, for which
these arguments are apparently not decisive.

59. The State has also argued that adaptation and mitigation are complementary strategies to limit
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the risks of climate change and that Urgenda has failed to appreciate the adaptation measures that
the State has taken or will take. This argument also fails. Although it is true that the consequences of
climate change can be cushioned by adaptation, but it has not been made clear or plausible that the
potentially disastrous consequences of excessive global warming can be adequately prevented with
adaptation. So while it is certainly logical for the State to also take adaptation measures, this does not
take away from its obligation to reduce CO2 emissions quicker than it has planned.

60. The State has furthermore argued that the emission reduction percentage of 25-40% in 2020 is
intended for the Annex I countries as a whole, and that this percentage can therefore not be taken as
a starting point for the emission reduction an individual Annex I country, such as the Netherlands,
should achieve. The State has failed to provide substantiation why a lower emission reduction
percentage should apply to the Netherlands than for the Annex I countries as a whole. That is not
obvious, considering a distribution in proportion to the per capita GDP, which inter alia has been taken
as a starting point in the EU’s Effort Sharing Decision for distributing the EU emission reductions
among the Member States. There is reason to believe that the Netherlands has one of the highest per
capita GDP of the Annex I countries and in any case is far above the average of those countries. That
is also evident from Appendix II of the Effort Sharing Decision, in which the Netherlands is allocated a
reduction percentage (16% relative to 2005) that is among the highest of the EU Member States. It is
therefore reasonable to assume that what applies to the Annex I countries as a whole should at least
also apply to the Netherlands.

61. The State has also put forward that the Dutch greenhouse gas emissions, in absolute terms and
compared with global emissions, are minimal, that the State cannot solve the problem on its own, that
the worldwide community has to cooperate, that the State cannot be deemed the party liable/causer
(‘primary offender’) but as secondary injuring party (‘secondary offender’), and this concerns complex
decisions for which much depends on negotiations.

62. These arguments are not such that they warrant the absence of more ambitious, real actions. The
Court, too, acknowledges that this is a global problem and that the State cannot solve this problem on
its own. However, this does not release the State from its obligation to take measures in its territory,
within its capabilities, which in concert with the efforts of other states provide protection from the
hazards of dangerous climate change.

63. The precautionary principle, a generally accepted principle in international law included in the
United Nations Framework Convention on Climate Change and confirmed in the case-law of the
European Court of Human Rights (Tǎtar/Romania, ECtHR 27 January 2009, no. 67021/01 section 120),
precludes the State from pleading that it has to take account of the uncertainties of climate change
and other uncertainties (for instance in ground of appeal 8). Those uncertainties could after all imply
that, due to the occurrence of a ‘tipping point’ for instance, the situation could become much worse
than currently envisioned. The circumstance that full scientific certainty regarding the efficacy of the
ordered reduction scenario is lacking therefore does not mean that the State is entitled to refrain from
taking further measures. High plausibility, as described above, suffices.

64. The State’s defence of the lack of a causal link also fails. First of all, these proceedings concern a
claim for imposing an order and not a claim for damages, so that causality only plays a limited role. In
order to give an order it suffices (in brief) that there is a real risk of the danger for which measures
have to be taken. It has been established that this is the case. Moreover, if the opinion of the State
were to be followed, an effective legal remedy for a global problem as complex as this one would be
lacking. After all, each state held accountable would then be able to argue that it does not have to
take measures if other states do not so either. That is a consequence that cannot be accepted, also
because Urgenda does not have the option to summon all eligible states to appear in a Dutch court.

65. Regarding the plea of a lack of the required relativity within the meaning of Book 6 Section 163 of
the Dutch Civil Code, the Court states first and foremost that these proceedings constitute an action
for an order and not an action for damages. The violated standards (Articles 2 and 8 ECHR) do seek to
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protect Urgenda and its supporters. For this reason alone, the plea is dismissed.

66. Insofar as the State wanted to assert that the remaining available time (until end-2020) is very
short, this argument is rejected. Not only is the judgment (declared provisionally enforceable) over
three years old, but the foregoing has shown that the State has known about the severity of the
climate problem for a long time and that up to 2011 the State had focused its policy on a reduction of
30%. In this respect, it deserves further attention that the Netherlands, as a highly developed
country, has profited from fossil fuels for a long time and still ranks among the countries with the
highest per capita greenhouse gas emissions in the world. It is partly for this reason that the State
should assume its responsibility, a sentiment that was also expressed in the United Nations
Framework Convention on Climate Change and the Paris Agreement.

67. Incidentally, the Court acknowledges that, especially in our industrialised society, measures to
reduce CO2 emissions are drastic and require financial and other sacrifices but there is also much at
stake: the risk of irreversible changes to the worldwide ecosystems and liveability of our planet. The
State argues that for this reason the system of the separation of powers should not be interfered
with, because it is not up to the courts but to the democratically legitimised government as the
appropriate body to make the attendant policy choices. This argument is rejected in this case, also
because the State violates human rights, which calls for the provision of measures, while at the same
time the order to reduce emissions gives the State sufficient room to decide how it can comply with the
order.

68. In this context, the State also argues that limiting the cumulated volume of Dutch emissions, as
ordered by the district court, can only be achieved by adopting legislation, by parliament or lower
government bodies, , that this means that from a substantive point of view the order constitutes an
order to create legislation and that the court is not in the position to impose such an order on the
State. However, the district court correctly considered that Urgenda’s claim is not intended to create
legislation, either by parliament or lower government bodies, and that the State retains complete
freedom to determine how it will comply with the order. Even if it were correct to hold that compliance
with the order can only be achieved through creating legislation by parliament or lower government
bodies, the order in no way prescribes the content of such legislation. For this reason alone, the order
is not an ‘order to create legislation’. Moreover, the State has failed to substantiate, supported by
reasons, why compliance with the order can only be achieved through creating legislation by
parliament or lower government bodies. Urgenda has argued, by pointing out the Climate Agreement
(to be established) among other things, that there are many options to achieve the intended result
under the order that do not require the creation of legislation by parliament or lower government
bodies . The State has failed to refute this argument with sufficient substantiation.

69. The State also relied on the trias politica and on the role of the courts in our constitution. The State
believes that the role of the court stands in the way of imposing an order on the State, as was done
by the district court. This defence does not hold water. The Court is obliged to apply provisions with
direct effect of treaties to which the Netherlands is party, including Articles 2 and 8 ECHR. After all,
such provisions form part of the Dutch jurisdiction and even take precedence over Dutch laws that
deviate from them.

70. In short, the Court finds the defences of the State unconvincing.

71. To summarise, from the foregoing it follows that up till now the State has done too little to prevent
a dangerous climate change and is doing too little to catch up, or at least in the short term (up to end-
2020). Targets for 2030 and beyond do not take away from the fact that a dangerous situation is
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imminent, which requires interventions being taken now. In addition to the risks in that context, the
social costs also come into play. The later actions are taken to reduce, the quicker the available carbon
budget will diminish, which in turn would require taking considerably more ambitious measures at a
later stage, as is acknowledged by the State (Statement of Appeal 5.28), to eventually achieve the
desired level of 95% reduction by 2050. In this context, the following excerpt from AR5 (cited in legal
ground 2.19 of the judgment) is also worth noting: “(…) Delaying mitigation efforts beyond those in place
today through 2030 is estimated to substantially increase the difficulty of transition to low-longer-term
emissions levels and narrow the range of options consistent with maintaining temperature change below
2º C relative to pre-industrial levels.”

72. Neither can the State hide behind the reduction target of 20% by 2020 at the EU level. First of all,
also the EU deems a greater reduction in 2020 necessary from a climate science point of view. In
addition, the EU as a whole is expected to achieve a reduction of 26-27% in 2020; substantially more
than the agreed on 20%. The Court has also taken into consideration that in the past the
Netherlands, as an Annex I country, acknowledged the severity of the climate situation time and again
and, mainly based on arguments from climate science, for years assumed a reduction of 20-45% by
2020, with a concrete policy objective of 30% by that year. After 2011, this policy objective was
adjusted downwards to 20% by 2020 at the EU level, without any scientific substantiation and despite
the fact that more and more became known about the serious consequences of greenhouse gas
emissions for global warming.

73. Based on this, the Court is of the opinion that the State fails to fulfil its duty of care pursuant to
Articles 2 and 8 ECHR by not wanting to reduce emissions by at least 25% by end-2020. A reduction of
25% should be considered a minimum, in connection with which recent insights about an even more
ambitious reduction in connection with the 1.5° C target have not even been taken into consideration.
In forming this opinion, the Court has taken into consideration that based on the current proposed
policy the Netherlands will have reduced 23% by 2020. That is not far from 25%, but a margin of
uncertainty of 19-27% applies. This margin of uncertainty means that there is real chance that the
reduction will be (substantially) lower than 25%. Such a margin of uncertainty is unacceptable. Since
moreover there are clear indications that the current measures will be insufficient to prevent a
dangerous climate change, even leaving aside the question whether the current policy will actually be
implemented, measures have to be chosen, also based on the precautionary principle, that are safe,
or at least as safe as possible. The very serious dangers, not contested by the State, associated with
a temperature rise of 2° C or 1.5° C – let alone higher – also preclude such a margin of uncertainty.
Incidentally, the percentage of 23% has become more favourable because of the new calculation
method of the 2015 NEV, which assumes higher greenhouse gas emissions in 1990 than those which
the district court has taken into consideration. This means that the theoretical reduction percentage
can be achieved sooner, although in reality the situation is much more serious (see also legal ground
21 of this ruling).

74. On these grounds, the State’s reliance on its wide ‘margin of appreciation’ also fails. The Court
furthermore points out that the State does have this margin in choosing the measures it takes to
achieve the target of a minimum reduction of 25% in 2020.

75. The other defences of the State need not be discussed. As has been considered above in legal
ground 3.9, a reduction of more than at least 25% by 2020 cannot be awarded, so that the Court shall
leave it at this.

76. All of the above leads to the conclusion that the State is acting unlawfully (because in
contravention of the duty of care under Articles 2 and 8 ECHR) by failing to pursue a more ambitious
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reduction as of end-2020, and that the State should reduce emissions by at least 25% by end-2020.
The State’s grounds of appeal pertaining to the district court’s opinion about the hazardous
negligence doctrine need no discussion under these state of affairs. The judgment is hereby upheld.
The grounds of appeal in the appeal on the main issue need no separate discussion. They have been
discussed in the foregoing insofar as these grounds of appeal are relevant to the assessment of the
cross-appeal. As the unsuccessful party in the appeal, the State is ordered to pay the costs of the
appeal on the main issue as well as of the cross-appeal.

DECISION

The Court:

- upholds the judgment of The Hague District Court of 24 June 2015 delivered in the case between the
parties;

orders the State to pay the costs of the proceedings in the appeal on the main issue and of the
cross-appeal, on the part of Urgenda estimated up to this ruling at € 711 in court fees, € 16,503 in
attorney fees in the appeal on the main issue and € 8,256 in attorney fees in the cross-appeal, and
orders the State to pay these costs within fourteen days following this ruling, failing which
statutory interest within the meaning of Book 6 Section 119 of the Dutch Civil Code is payable as at
the end of the aforementioned term until the date on which payment is made in full;

declares this judgment provisionally enforceable.

This judgment was passed by mrs. M.A.F. Tan-de Sonnaville, S.A. Boele and P. Glazener and
pronounced in open court on 9 October 2018 in the presence of the court clerk.
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Den som vill överklaga hovrättens avgör-
ande ska göra det genom att skriva till
Högsta domstolen. Överklagandet ska dock
skickas eller lämnas ti 11 hovrätten.

Senaste tid för att överklaga

Överklagandet ska ha kommit in till hov-
rätten senast den dag som anges i slutet av
hovrättens avgörande.

Beslut om nälrfiing^ restriktioner enligt
24 kap. 5 a § rättegångsbalken eller rese-
föfbud får överklagas utan tidsbegränsning.

Om överklagandet "ar kommit in i rätt tid,
skickar hovrätten överklagandet och allao

handlingar i målet vidare till Högsta dom-
stolen.

Överklagandets innehåll

Överklagandet ska innpnåTla uppgifter om

1. klagandens p"1"1"10, adress och
telefonnummer,

2. det avgörande som överklagas
(hovrättens namn och avdelning samt
dag för avgörandet och målnutnmer),

3. den ändring i avgörandet som klaganden
begär,

4. de skäl som klaganden vill ange för att
avgörandet ska. ändras,

5. de skäl som klaganden vill ange för att
prövningstillstånd ska meddelas, samt

6. de bevis som klaganden åberopar och
vad som ska bevisas med varje bevis.

&
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Prövningstillstånd i Högsta domstolen

Det krävs prövningstillstånd för att Högsta
domstolen ska pröva ett överklagande.
Högsta domstolen får meddela, prövnings-
tiUstårid endast om

1. det är av vikt för ledning av rätts-
tillämpningen att överklagandet prövas
av Högsta domstolen eller om

2. det finns synnerliga skäl till sådan
prövning, sä som att det finns grund för
resning, att domvilla förekommit eller att
målets irrgång i hovrätten uppenbarligen
beror på grovt förbiseende eller grovt
misstag.

Förenklad delgivning

Om målet överklagas Van Högsta dom-
stolen använda förenklad delgivning vid
utskick av handlingar i målet, under
förutsättning att mottagaren där eller i
någon tidigare instans har fått information
om sådan delgivning.

Mer information

' För information om rättegången i Högsta
domstolen, se www.hogstadomstolen.se

www.domstol.se
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Appendix: List of abbreviations used

In its judgment of 9 October 2018, The Hague Court of Appeal (abbreviated hereinafter as the Court of Appeal)
affirmed the judgment of The Hague District Court (abbreviated hereinafter as the District Court).1 Section 2 of
the Court of Appeal's judgment is premised on all of the facts established in paras. 2.1-2.78 of the District
Court's judgment of 24 June 2015. In addition to this, the Court of Appeal made its own findings of fact in
paras. 3.1-3.7 and at 4.26 of its judgment. Those findings of fact were a work in progress up to and including
28 May 2018, the day on which the oral arguments on appeal were concluded. Finally, the Court of Appeal set
out the most important elements of the overview of facts, and the conclusions it drew as a result, in para. 44.2

In this first chapter, we will provide only a brief recitation of the established facts as an introduction. We will
discuss the relevant facts in more detail when addressing the individual complaints in the grounds for cassation.
Where necessary, we have added sources for the facts established by the Court of Appeal.

The greenhouse effect

(i) Since the beginning of the industrial revolution,3 mankind has been using energy on a large scale: energy
that is primarily obtained by burning fossil fuels (coal, oil and gas), thus releasing carbon dioxide. This
compound of carbon and oxygen is generally referred to by its chemical formula: CO2. Part of the CO2 that is
released is emitted into the atmosphere, where it remains for hundreds of years or more and is partly absorbed
by the ecosystems in forests and oceans. This absorption capacity is continuously decreasing due to
deforestation and the warming of the oceans.

(ii) CO2 is the most significant greenhouse gas and, in tandem with other greenhouse gases, it keeps the heat
radiated by our planet in the atmosphere. This is called the ‘greenhouse effect’. The greenhouse effect increases
proportionately with the amount of CO2 that winds up in the atmosphere, which in turn warms the planet at an
increasing rate. It is important to note that the planet's climate system is slow to respond to the emission of
greenhouse gases: the full warming effect of the greenhouse gases being emitted today will not be felt for
another 30 to 40 years. In addition to CO2, other greenhouse gases include methane, nitrous oxide and
fluorinated gases.

(iii) Concentrations of greenhouse gases in the atmosphere are expressed as ‘ppm’, parts per million. The term
‘ppm CO2 equivalent’ is used to express the total concentration of all greenhouse gases, in which respect the
concentration of all of the other, non-CO2 greenhouse gases is converted into CO2 equivalents based on their
warming effect..4

Climate change and the 2ºC target

(iv) There is a direct, linear connection between greenhouse gas emissions caused by mankind, which are partly
caused by the burning of fossil fuels, and the warming of the planet. The Court of Appeal noted that the
average temperature of the planet is already approximately 1.1ºC higher than it was at the start of the

1 Facts and course of the proceedings
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industrial revolution. The current concentration of greenhouse gases in the atmosphere is approximately 401
ppm. In recent decades, worldwide emissions of CO2 have increased by 2% each year.

(v) The rise in the planet's temperature can be prevented or reduced by ensuring that less greenhouse gas is
emitted into the atmosphere. This is referred to as ‘mitigation’. Measures can also be taken to anticipate the
effects of climate change, such as raising dikes in low-lying areas. The taking of such measures is referred to as
‘adaptation’.5

(vi) The climatology field and the global community long ago reached a consensus entailing that the average
temperature of the planet may not rise by more than 2ºC in comparison to the average temperature of the pre-
industrial era. If the concentration of greenhouse gases in the atmosphere has not risen above 450 ppm by the
year 2100, there is a reasonable chance that this objective (hereinafter: ‘the 2ºC target’) will be achieved. In
recent years, new insights have shown that the temperature can only safely rise by no more than 1.5ºC, which
translates into a greenhouse gas concentration level of no more than 430 ppm in the year 2100.6

(vii) When viewed in light of the maximum concentration level of 430 or 450 ppm in the year 2100 and the
current concentration level (401 ppm), it is clear that the world has very little room left when it comes to the
emission of greenhouse gases. The worldwide room that still remains is referred to as the carbon budget.7 The
Court of Appeal held that the chance that the rise in temperature could still be limited to the target of 1.5ºC has
become extremely slim.8

(viii) Warming of more than 2ºC in comparison to the pre-industrial era would cause inter alia: flooding as a
result of the rise in sea level; heat stress as a result of more intense and longer-lasting heat waves, increases in
respiratory ailments associated with deteriorating air quality, droughts (with devastating forest fires), increased
spread of infectious diseases, severe flooding as a result of torrential rainfall, and disruptions of the production
of food and the supply of drinking water. Ecosystems, flora and fauna will be eroded and there will be losses in
terms of biodiversity. As Urgenda has asserted and the State has not refuted, an inadequate climate policy will
result in the second half of this century in hundreds of thousands of victims in Western Europe alone.9

(ix) One striking aspect of all of this is that the increase in the concentration of greenhouse gases in the
atmosphere could result in the climate change process reaching a tipping point, leading to an abrupt change in
climate for which neither mankind nor nature can prepare. According to the AR5 report to be discussed below,
risks increase ‘at a steepening rate’ at such tipping points under warming of 1 to 2°C (in comparison to the
average temperature in the pre-industrial era).10

IPCC reports

(x) The Intergovernmental Panel on Climate Change (IPCC) was created in 1988 under the auspices of the
United Nations by the World Meteorological Organization (WMO) and the United Nations Environment
Programme (UNEP). The IPCC's objective is to obtain insight into all aspects of climate change through scientific
research. The IPCC is not just a scientific organisation; it is an intergovernmental organisation as well. It has
195 members, including the Netherlands. Since its inception, the IPCC has published five reports with
accompanying working group reports about the state of the art of climatology and climate developments.11

Particularly relevant to these proceedings are the fourth report from 2007 and the fifth report from 2013-
2014.12

(xi) The IPCC published its Fourth Assessment Report in 2007 (abbreviated hereinafter as: AR4). According to
the District Court, this report stated that a temperature increase of 2°C above the level of the pre-industrial era
will entail the risk of a dangerous, irreversible change in the climate.13

(xii) After an analysis of various reduction scenarios, Chapter 13 of the report from the third Working Group of
experts states that in order to be able to achieve a maximum volume of 450 ppm in the year 2100, the
emissions of greenhouse gases by the countries listed in Annex I to the UNFCCC (including the Netherlands)
must be 25% to 40% lower in the year 2020 than they were in the year 1990.14

(xiii) The IPCC published its Fifth Assessment Report in 2013-2014 (abbreviated hereinafter as: AR5). This
report established inter alia that the planet is warming as a result of the increase in the concentration of CO2 in
the atmosphere since the beginning of the industrial revolution, and that this is being caused by human
activities, in particular by the burning of fossil fuels and deforestation.15 In the AR5 report, the IPCC concluded
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that if the concentration of greenhouse gases in the atmosphere is stabilised at around 450 ppm in the year
2100, the chance that the global temperature increase would remain under 2ºC is ‘likely’, meaning higher than
66%. In this respect, it must be kept in mind that 87% of the scenarios included in AR5 were based on
assumptions regarding negative emissions; in other words: the possible removal of CO2 from the atmosphere.

United Nations Framework Convention on Climate Change (UNFCCC) and the climate conferences

(xiv) The UNFCCC was concluded in 1992.16 The objective of this framework agreement is to achieve
stabilisation of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous
anthropogenic interference with the climate system (Article 2 UNFCCC). Article 3 states the principles according
to which the parties will allow themselves to be guided in achieving this objective.17 The parties to the UNFCCC
are referred to as Annex I countries (including the Netherlands) and non-Annex I countries. According to Article
4(2) of the convention, the Annex I countries must take the lead, in an international context, in combating
climate change and the adverse effects thereof. They have committed to reducing greenhouse gas emissions.
They must periodically report on the measures they have taken with the objective of achieving, either
individually or collectively, a return to the emissions level of 1990.18

(xv) Article 7 UNFCCC governs the Conference of the Parties (hereinafter: ‘COP’). The COP usually meets
annually at climate conferences. The COP is the supreme body of the UNFCCC, it being understood that in
general, the COP's decisions are not legally binding.19

(xvi) During the climate conference in Kyoto in 1997 (COP-3), the Kyoto Protocol was agreed between a number
of Annex I countries, including the Netherlands.20 The reduction targets for the period 2008-2012 were laid
down in this protocol. According to Annex B to this protocol, the then-Member States of the EU should apply the
premise of a reduction target of 8% in comparison to the reference year 1990.

(xvii) The Bali Action Plan was adopted at the climate conference in Bali in 2007 (COP-13). The Bali Action Plan
acknowledged the necessity of drastic emissions reductions, citing the aforementioned AR4. That quote
regarded inter alia the page in the report of the third Working Group of experts for AR4 which contains the table
(‘Box 13.7’) referred to in footnote 14 above, which states that if the Annex I countries wished to achieve the
450 ppm scenario, emissions of greenhouse gases would have to be 25%-40% lower than they were in 1990.21

(xviii) No agreement could be reached during the climate conference in Copenhagen in 2009 (COP-15)
regarding a successor to, or an extension of, the Kyoto Protocol.22 During the next climate conference in Cancun
in 2010 (COP-16), in the Cancun Agreements (Decision 1/CP.16), the parties involved set the long-term target
of maximising the rise in temperature at 2ºC in comparison to the average temperature in the pre-industrial era
– along with the possibility of a more stringent target of a maximum of 1.5ºC. The preamble refers to the
urgency of a major reduction in emissions.23

(xix) In Cancun, the parties to the Kyoto Protocol stated that the Annex I countries had to continue to take the
lead in combating climate change and that, given AR4, this ‘would require Annex I Parties as a group to reduce
emissions in a range of 25-40 per cent below 1990 levels by 2020’. The parties to the Kyoto Protocol urged
‘Annex I Parties to raise the level of ambition of the emission reductions to be achieved by them individually or
jointly, with a view to reducing their aggregate level of emissions of greenhouse gases in accordance with the
range indicated by Working Group III to the Fourth Assessment Report of the Intergovernmental Panel on
Climate Change’. In the ‘Cancun Pledges’, the EU countries as a group declared their willingness to achieve a
20% reduction by 2020 (in proportion to the emissions in the reference year 1990), and offered to achieve a
30% reduction if other countries were to undertake to achieve similar reduction targets.24

(xx) During the climate conference in Doha in 2012 (COP-18), all Annex I countries were called upon to
increase their reduction targets to at least 25%-40% in 2020. An amendment to the Kyoto Protocol was
adopted in which the European Union committed to a reduction of 20% in 2020 in comparison to the emissions
in the reference year 1990, and offered to reduce emissions by 30% if other countries were to undertake to
achieve similar reduction targets. This condition was not met. The Doha Amendment did not enter into force.25

The Paris Agreement (2015)
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(xxi) In 2015, the Paris Agreement was concluded during the climate conference in Paris (COP-21).26 According
to the Court of Appeal, the system of the Paris Agreement differs from that of the UNFCCC. The parties to the
convention are no longer striving to reach global emissions agreements. Each contracting State will be called to
account for its own responsibilities. The Paris Agreement stipulates that global warming must be kept ‘well
below 2°C’ above pre-industrial levels, pursuing efforts to limit the temperature increase to 1.5°C above pre-
industrial levels (Article 2). The parties must prepare ambitious national climate plans that become
progressively more ambitious over time (Article 3).27

The UNEP reports of 2013 and 2017

(xxii) Since 2010, UNEP has issued annual reports on the difference between the desired emissions level and
the reduction targets to which the parties have committed: this is referred to as the ‘emissions gap’.28 The UNEP
reports of 2013 and 2017 are particularly relevant to these proceedings. The 2013 annual report stated for the
third time in a row that the parties had failed to fulfil their commitments and that greenhouse gas emissions
had risen rather than fallen. UNEP also noted that the Annex I countries together had failed to achieve the
emissions targets that were considered necessary to achieve the 25%-40% reduction referred to in the
aforementioned Box 13.7 of the report of the third Working Group of experts for AR4. UNEP concluded that it
becomes less and less likely that emissions will be low enough by 2020 to be on a least-cost pathway towards
meeting the 2°C target. Although later reduction actions could ultimately lead to the same temperature targets,
according to UNEP these would be more difficult, costlier and riskier.29

(xxiii) In the 2017 report, UNEP stated that in light of the Paris Agreement, ‘enhanced pre-2020 mitigation
action’ was more urgent than ever. UNEP noted that if the emissions gap that had been identified was not
closed by 2030, it would be extremely unlikely that the 2°C target could still be reached. This was why,
according to UNEP, more ambitious reduction targets were needed for 2020.30

European climate policy: ETS Directive and Effort Sharing Decision

(xxiv) Article 191 of the Treaty on the Functioning of the European Union (‘TFEU’) sets out the Union's
environmental targets. The EU formulated directives to implement its environmental policy. The ETS Directive is
one of these.31 The abbreviation ‘ETS’ stands for: Emissions Trading System. This system entails that
companies in the ETS sector may only emit greenhouse gases in exchange for the surrender of emissions
rights. These emissions rights may be bought, sold or retained. The total volume of greenhouse gases which
ETS companies may emit in the period 2013-2020 decreases by 1.74% annually until, in 2020, a 21% reduction
is achieved in comparison to the year 2005.

(xxv) The Council determined that the European Union must reduce greenhouse gas emissions by at least 20%
in 2020, 40% in 2030, and 80%-95% in 2050, measured in each case in comparison to emissions in the
reference year 1990. Based on the Effort Sharing Decision32, it was determined within the EU that for non-ETS
sectors, the reduction target of 20% in 2020 means that the Netherlands will have to achieve an emissions
reduction of 16% in comparison with emissions in 2005.

(xxvi) According to current [meaning: at the time of the Court of Appeal's judgment] expectations, the
European Union as a whole will achieve an emissions reduction of 26%-27% in comparison to emissions in
1990. 33

National climate policy and the results of that policy

(xxvii) Based on a 2007 programme entitled ‘Schoon en zuinig’ [Clean and economical], in the period 2007-
2011 the Netherlands applied the premise of a reduction target of 30% in 2020 comparison to the emissions
level in the reference year 1990. In a letter of 12 October 2009, the then-Minister of Housing, Spatial Planning
and the Environment (Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer - ‘VROM’) informed the Dutch
House of Representatives about the Netherlands’ negotiations objective within the context of the climate
conference in Copenhagen in 2009 (COP-15). This letter stated inter alia:

‘The total of emission reductions proposed by the developed countries so far is insufficient to achieve the
25%-40% reduction in 2020, which is necessary to stay on a credible track to keep the 2ºC target within
reach.’34
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1.3

1.4

1.5

(xxviii) After 2011, the Dutch reduction target was adjusted to the EU-level reduction of 20% in 2020 (in other
words, for the Netherlands, a reduction of 16% in the non-ETS sector and 21% in the ETS sector, each time in
comparison to emissions in 2005); and of at least 40% in 2030, and 80%-95% in 2050, in each case in
comparison to emissions in 1990.35

(xxix) In the most recent Government Agreement (2017), the government announced that it would strive to
achieve an emissions reduction of at least 49% in 2030 in comparison to emissions in 1990. According to this
government agreement, the EU reduction target of 40% in 2030 was not sufficient to achieve the 2°C target, let
alone the 1.5°C ambition laid down in the Paris Agreement.

(xxx) Dutch CO2 emissions per capita of the population are relatively high in comparison with other
industrialised countries.36 Of the total volume of Dutch greenhouse gas emissions, 85% consists of CO2. Dutch
CO2 emissions have barely decreased since 1990 and have even risen in recent years. In the period 2008-2012,
the Netherlands achieved a reduction of CO2 equivalent emissions of 6.4%. The reduction is attributable to
greenhouse gases other than CO2. In that same period, the fifteen largest EU Member States achieved an
emissions reduction of 11.8%, and the EU as a whole achieved a reduction of 19.2%.

(xxxi) The District Court's judgment was premised on the Netherlands achieving a reduction in 2020 of
14%-17% in comparison to 1990 levels. On appeal, the Court of Appeal noted that in 2017, the Netherlands
had been expected to achieve a 23% reduction in 2020, taking a margin for uncertainty of 19%-27% into
account.37 This difference is largely attributable to a new calculation method which is more consistent with that
used by the IPCC, as a result of which the theoretical reduction percentage is achieved earlier even though the
situation is effectively more serious.38 In 2017, the most recent year prior to the disputed Court of Appeal's
judgment, greenhouse gas emissions in the Netherlands had fallen by 13% in comparison to emissions in
1990.39

The dispute in and out of court

Urgenda is a citizens’ platform (an NGO) with members from various domains in society . Urgenda is involved
In the development of plans and measures to prevent climate change. Urgenda's legal form is that of a
foundation under Dutch law, whose object according to its by-laws is: to stimulate and accelerate the transition
processes to a more sustainable society, beginning in the Netherlands.40 Urgenda's position is that the State is
doing too little – in the interest of preventing dangerous climate change – to mitigate global warming and keep
the average temperature from rising by no more than 2°C in comparison to the average temperature in the pre-
industrial era.

The government's care is directed at keeping the country habitable and protecting and improving the
environment (See Article 21, Dutch Constitution). Since 2017, responsibility for the environment has been part
of the duties of the Minister of Economic Affairs and Climate Policy.41

On 12 November 2012, Urgenda requested the State to commit to reducing Dutch CO2 emissions as of 2020 by
40% in comparison to 1990 levels. The State denied this request on 11 December 2012.42 In these
proceedings, Urgenda is requesting, to the extent relevant in cassation, that the State be ordered to reduce
Dutch greenhouse gas emissions by the end of 2020 by at least 25% in comparison to Dutch emissions in the
reference year 1990. The State acknowledges the climate problem and the need to reduce greenhouse gas
emissions, as well as the aforementioned 2°C target. The State nevertheless disputes the necessity of reducing
Dutch emissions by at least 25% in comparison to 1990 levels before the end of the year 2020. The State
believes it is only bound by the emissions restrictions agreed in the EU context. According to the State, being
able to select the pathway to be followed in achieving the reductions envisaged for 2030 and 2050, after taking
all of the practical options and relevant interests into account, is part of its discretionary power. The State
emphasises that the worldwide climate problem can only be addressed on a global scale and that the State is
complying with all of its treaty obligations and the international agreements relating thereto.43

Societal and political debate: Dutch Climate Act
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The societal and political debate regarding the greenhouse effect and climate problems has continued outside
the context of this case. That debate intensified after the District Court rendered its judgment in the case
brought by Urgenda against the State. In this respect, for a better understanding of the procedural documents
in cassation that refer to this, it need only be noted that on 12 September 2016, members of the Dutch House
of Representatives introduced a legislative proposal for a Climate Act. The bill offers ‘a context for developing
policy for the irreversible and gradual reduction of Dutch greenhouse gas emissions for the purpose of
mitigating global warming and climate change’.44 The bill was passed by the House of Representatives on 20
December 2018 and by the Senate on 28 May 2019.45 The Climate Act has since been promulgated and with
the exception of Article 7, it entered into effect on 1 September 2019.46

The Climate Act does not contain a standard for greenhouse gas emissions in 2020. Article 2 of this act speaks
of ‘a framework for developing policy for the irreversible and gradual reduction of greenhouse gas emissions in
the Netherlands to a level that is 95% lower in 2050 than it was in 1990, for the purpose of mitigating global
warming and climate change’. The second paragraph of this article continues: ‘In order to achieve this target for
2050, Our Ministers in this area will work to reduce greenhouse gas emissions by 49% in 2030 and to ensure
that the generation of electricity is completely CO2-neutral in 2050’. The act provides for the periodic adoption
of a climate plan. The first climate period relates to the period from 2021 through 2030 (Article 4(3)).47

Finally, with regard to the out-of-court debate, it is worth noting that Climate Consultations have been
organised in which a large number of stakeholder organisations have participated. Five ‘sector tables’ for
electricity, development, industry, agriculture and land use, and mobility are working on a draft climate
agreement.48 On 10 July 2018, the main points of a proposal were submitted to the government,49 and the final
proposal was submitted on 21 December 2018 − and thus after the date on which the disputed Court of
Appeal's judgment was rendered.50 On 28 June 2019 – after the debate in cassation had been closed – the
Minister of Economic Affairs and Climate Policy sent a climate agreement to the President of the Senate.51

The proceedings in the first instance

In the first instance, after amending its claim, and to the extent relevant in cassation, Urgenda requested the
District Court to order the State to limit the collective volume of Dutch greenhouse gas emissions such that this
volume would be reduced by 40% at the end of the year 2020, or at least by a minimum of 25% in comparison
to the volume in the year 1990.52

In the first instance, Urgenda litigated both on its own behalf and in its role as representative ad litem of the
886 individuals listed in Appendix A to the initiating summons of 20 November 2013.

Urgenda provided, briefly summarized, the following as substantiation for its claim for the reduction order. The
greenhouse gas emissions from the Netherlands are contributing to a dangerous change in the climate. The
Netherlands’ share of worldwide emissions is excessive, in both absolute and relative terms (per capita of the
population). This means that Dutch emissions, for which the State as a sovereign power has systemic
responsibility, are unlawful, and in particular violate rules of unwritten law pertaining to proper social conduct
towards Urgenda (Article 6:162(2) DCC), as well as Articles 2 and 8 ECHR. Under both national and
international law, the State is obliged, in the interests of preventing dangerous climate change, to ensure the
reduction of the Dutch emissions level. This duty of care entails that in 2020, the Netherlands must achieve a
reduction in greenhouse gas emissions of 25%-40% in comparison to emissions in 1990. A reduction of this
magnitude is necessary to have any hope of achieving the 2°C target. This is also the most cost-effective
option.53

What follows is a summary of the defences put forward by the State, to the extent still relevant in cassation.
According to the State, Urgenda lacks standing to the extent that it is acting on behalf of current or future
generations in countries other than the Netherlands. Apart from this, the reduction order as sought cannot be
granted because no unlawful acts have been committed (and there is no real threat that such will be
committed) against Urgenda that are attributable to the State. Furthermore, the requirements of Article 3:296
DCC (court order) and of Article 6:162 DCC (unlawful act) have not been met. There is no basis in either
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national or international law for a duty that legally requires the State to take measures in order to achieve the
reduction target as sought. Dutch climate policy does not violate Articles 2 and 8 ECHR. Granting the reduction
order being sought would also be contrary to the State's margin of appreciation and the system of the
separation of powers.54

In its judgment of 24 June 2015 (ECLI:NL:RBDHA:2015:7145), the District Court denied the claims for a lack
of interest to the extent that Urgenda had instituted these claims on behalf of 886 individual claimants (see
paras. 4.10 and 4.109 of the District Court's judgment). To the extent Urgenda is was acting on its own behalf,
the District Court held that it did have standing: these are the types of claims that the Dutch legislature wanted
to make possible by means of Article 3:305a DCC (para. 4.6 of the District Court's judgment). As, according to
its by-laws, Urgenda acts in the interest of a sustainable society that extends beyond the country's borders, it
can also base its claims on the assertion that Dutch greenhouse gas emissions may affect persons outside of
the country's borders (para. 4.7 of the District Court's judgment). Where Urgenda is acting on behalf of future
generations, it is also striving to serve the interest that future generations have in a sustainable society as
referred to in its by-laws (para. 4.8 of the District Court's judgment).

To the extent Urgenda is acting on its own behalf, the District Court partially granted the reduction order as
sought. The District Court ordered the State to ‘limit the joint volume of Dutch annual greenhouse gas
emissions, or have them limited, such that this volume will have been reduced by at least 25% at the end of
2020 compared to the level of the year 1990'. All additional or other claims were denied.55

At 4.C (paras. 4.11-4.34 of the District Court's judgment), the District Court discussed the current state of the
art in climatology and climate policy. According to the District Court, the Dutch reduction target was below the
standard considered necessary in the areas of climatology and international climate policy. That standard entails
that the prevention of dangerous climate change requires Annex I countries (including the Netherlands) to
reduce their greenhouse gas emissions by 25%-40% in 2020 in order to achieve the 2°C target (see para.
4.31(vi) of the District Court's judgment). According to the District Court, the dispute hinges on the question of
whether the State is failing to meet its duty of care by applying a reduction target for the year 2020 that is
lower than the 25%-40% reduction in comparison to the 1990 standard considered necessary according to
climatology experts and international climate policy (para. 4.34 of the District Court's judgment).

At 4.D (paras. 4.35-4.93 of the District Court's judgment), the District Court discussed the question of the
legal duty borne by the State. In this respect, the District Court applied the three elements provided for in
Article 6:162 DCC, namely: (i) has a subjective right been infringed, or (ii) has the State acted in violation of a
statutory obligation or (iii) in violation of rules of unwritten law pertaining to proper social conduct? In paras.
4.36-4.44, the District Court examined whether the State acted in violation of a statutory obligation. The
District Court concluded that the State's international law obligations under the UNFCCC, the provisions
contained in the Kyoto Protocol and the no-harm principle only entailed obligations to other states. These are
not treaty provisions that are ‘binding on all persons’ as referred to in Article 93 of the Dutch Constitution.
Urgenda cannot directly rely on those provisions (para. 4.42 of the District Court's judgment). However, when
substantively interpreting open standards and terms under national law, including the societal standard of due
care, courts may indeed assign a certain ‘reflex effect’ to such international law obligations (para. 4.43 of the
District Court's judgment). This also applies to compliance with open standards under European law (para. 4.44
of the District Court's judgment).

The District Court then examined whether any of Urgenda's subjective rights had been violated. The District
Court answered this question in the negative. According to the District Court, Urgenda was not entitled to rely
on Article 2 or Article 8 ECHR because it could not be considered a direct or an indirect ‘victim’ within the
meaning of Article 34 ECHR (para. 4.45 of the District Court's judgment). Articles 2 and 8 ECHR and the
ECtHR's substantive interpretation thereof may very well serve as a source of inspiration for the substantive
interpretation of open private-law standards (para. 4.46 of the District Court's judgment).
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In paras. 4.53-4.82, the District Court examined whether the State was acting in violation of a duty of care
ensuing from unwritten law pertaining to proper social conduct. In so doing, the District Court took into account
the doctrine of hazardous negligence (the criteria from the Netherlands Supreme Court's judgment in
Kelderluik56; see para. 4.54 of the District Court's judgment), as well as the State's discretionary power (see
para. 4.55 of the District Court's judgment) and the targets and principles of international climate law and the
law of the European Union, including the principle of a high level of protection, the precautionary principle and
the prevention principle (see Article 191(2) TFEU; see paras. 4.56-4.62 of the District Court's judgment). The
District Court focused its examination on the question of ‘whether according to objective standards the
reduction measures taken by the State to prevent hazardous climate change for humanity and the environment
are sufficient, also in view of the State’s discretionary power’ (para. 4.63 District Court’s Judgment).

In that context, the District Court addressed the following, in the order given: (i) the nature and scope of the
harm resulting from climate change, (ii) the knowledge and foreseeability of this harm, (iii) the chance that a
dangerous climate change will materialise, (iv) the nature of the acts or omissions on the part of the State, (v)
the onerousness of the precautionary measures and (vi) the State's discretionary power (paras. 4.63 and 4.64-
4.82 of the District Court’s Judgment).

The District Court announced its conclusions in paras. 4.83-4.93. Given the severity of the impact of climate
change and the significant chance that a dangerous climate change will occur without mitigating measures, the
State has a duty of care to take mitigating measures. Because limiting the concentration of greenhouse gases in
the atmosphere to 450 ppm is necessary to prevent dangerous climate change, the State must take measures
that will reduce emissions of greenhouse gases so that this limitation can be achieved. It is an established fact
that the State's current emissions policy is inadequate (paras. 4.83-4.84 of the District Court’s judgment): the
state has opted for a reduction target of less than 20% for 2020. Given the cumulation effect, a postponement
as advocated by the State (namely: a less-stringent reduction between 2015 and 2030 and a sharp reduction
starting in 2030) will significantly contribute to the risk of dangerous climate change. This postponement is
therefore not an adequate and acceptable alternative to the necessary reduction by 25%-40% in 2020 in
comparison to 1990 emissions levels – a reduction that has been scientifically proven and acknowledged (para.
4.85 of the District Court’s judgment). The State has not asserted that a reduction of 25%-40% in 2020 would
result in a disproportionate burden for the Netherlands or for the State. Given the State's discretionary power,
the District Court saw no sufficient grounds to oblige the state to comply with a reduction level in excess of
25% (the lower limit for the aforementioned standard of 25%-40%; see para. 4.86 of the District Court’s
judgment).

The District Court then examined whether the unlawful conduct can be attributed to the State, the possibility
of harm and the causal link between the acts of the State and that harm, and the relativity requirement (paras.
4.87-4.91 of the District Court’s judgment). The District Court concluded that the State had acted unlawfully
towards Urgenda by basing its acts on a reduction target for 2020 of less than 25% in comparison to emissions
levels in 1990 (para. 4.93 of the District Court’s judgment).

Finally, the District Court discussed the defence asserting that the order being sought by Urgenda was
contrary to the system of the separation of powers. The District Court rejected this defence (paras. 4.94-4.102
of the District Court's judgment).57

The proceedings on appeal

The State filed an appeal against the District Court's judgment with The Hague Court of Appeal. With 29
grounds for appeal, the full scope of the dispute was presented to the Court of Appeal.58

Urgenda, litigating on its own behalf,59 instituted a cross-appeal, asserting a single ground for appeal. This
ground was aimed at the District Court's opinion that in light of Article 34 ECHR, Urgenda could not rely on
Articles 2 and 8 ECHR in these proceedings. Urgenda did not object to the District Court's refusal to issue a
reduction order that extends beyond the 25% reduction in 2020.60 The appeal was not directed against the
rejection of its other claims.
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On balance, the only outstanding question on appeal was whether the State was obliged to reduce, or to
ensure the reduction of, greenhouse gas emissions at the end of 2020 by 25% in comparison to Dutch
emissions levels in 1990. Like the District Court, the Court of Appeal answered this question in the affirmative.

In its judgment of 9 October 2018 (ECLI:NL:GHDHA:2018:2591), the Court of Appeal sustained Urgenda's
ground in the cross-appeal. The District Court failed to appreciate that Article 34 ECHR only concerns access to
the European Court of Human Rights (ECtHR) (para. 35). Assuming that individuals who fall under the State’s
jurisdiction may invoke Articles 2 and 8 ECHR, which have direct effect, before a Dutch court, Urgenda is
entitled to do so on their behalf under Article 3:305a DCC. The Court of Appeal rejected the State’s grounds in
the principal appeal (para. 76).61 The Court of Appeal then affirmed the District Court's judgment and declared
its own judgment to be immediately enforceable regardless of any appeal.62

Briefly summarised, the Court of Appeal held as follows. There is no dispute as to Urgenda's standing to
pursue its claim to the extent that it is representing the current generation of Dutch residents. It is without a
doubt plausible that the current generation of Dutch residents will have to deal with the adverse effects of
climate change in their lifetime if global emissions of greenhouse gases are not adequately reduced. This means
that the question of whether Urgenda has standing to pursue its claims on behalf of future generations of Dutch
residents and current and future generations of foreigners need not be addressed (para. 37). Urgenda has a
sufficient interest in its claim, as there is a real threat of dangerous climate change (para. 38).

If the State knows that there is a real and immediate risk, it has a positive duty pursuant to Articles 2 and 8
ECHR to take preventive measures (para. 43). The State has a wide margin of appreciation when it comes to
choosing the measures to be taken (para. 42). Based on the facts and circumstances proven during the
proceedings (para. 44), it is appropriate to speak of a real threat of dangerous climate change, resulting in the
serious risk that the current generation of Dutch residents will be confronted with loss of life and/or disruption
of family life. Pursuant to the provisions of Articles 2 and 8 ECHR, the State is obliged to offer protection against
this real threat (para. 45).

With regard to the unlawful acts that were asserted, the Court of Appeal's opinion can be summarised as
follows (paras. 46-53):

- The parties agree that global greenhouse gas emissions must be brought to a halt in 2100. The parties do not
disagree on the reductions that will be necessary in the interim, those being emissions reductions of 80%-95%
in 2050 and 49% in 2030. What must be examined is whether the State has acted unlawfully in respect of
Urgenda by failing to reduce, or failing to ensure the reduction of, greenhouse gas emissions by at least 25% by
the end of 2020 despite the aforementioned real threat (para. 46).

- A substantial effort must be made in order to achieve a reduction of 49% in 2030. It is also an established
fact that it is desirable to start the reduction efforts at the earliest stage possible in order to limit the total
emissions in this period. If the equal distribution constituting the State's premise for the reduction target of
49% in 2030 were extrapolated to the present, the result would be a reduction target of 28% before the end of
the year 2020 (para. 47).

- In both AR4 and AR5, the IPCC also assumes that a concentration level of 450 ppm may not be exceeded if
the 2ºC target is to be achieved. According to AR4, for that level to be achieved, the total emissions by Annex I
countries (of which the Netherlands is one) must be 25% to 40% lower in 2020 than in 1990 (para. 48). AR5
gives no reason to assume that the reduction scenario from AR4 has become outdated. The Court of Appeal
therefore assumed that an emissions reduction of 25%-40% must be achieved in 2020 if the 2ºC target is to be
achieved (para. 49).

- Incidentally, even in the 450 ppm scenario, there will still be a real risk that the 2ºC target will not be met,
even despite the fact that it has since been acknowledged that, to be safe, the temperature rise would have to
be much closer to 1.5ºC than to 2ºC. Therefore, neither the 450 ppm scenario nor the reduction target of
25%-40% in 2020 based on that scenario is overly pessimistic (para. 50).
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- The State has known about the reduction target of 25%-40% for a long time. This reduction target has been
referenced at climate conferences since AR4 was published in 2007.63 That may not have established a directly
binding legal standard, but it does confirm that a reduction of at least 25%-40% in 2020 is required to prevent
dangerous climate change (para. 51).

- Lastly, the Court of Appeal held that it is relevant that until 2011, the State's reduction target for 2020 was
30% because the State was convinced that a reduction of less than 25%-40% in 2020 would not be credible to
keep the 2ºC target within reach. No scientific substantiation was provided for the adjustment of the
Netherlands’ reduction target for 2020; in particular, the State failed to substantiate why a reduction of only
20% per 2020 should now be considered credible in an EU context (para. 52). The Court of Appeal is of the
opinion that a reduction obligation of at least 25% by the end of 2020, as ordered by the District Court, is in
line with the State’s duty of care (para. 53).

- In the findings that follow, the Court of Appeal discussed the State's defences, including the argument that
the ETS system precludes farther-reaching reduction measures (para. 54) and State's reliance on the waterbed
effect and carbon leakage (paras. 55-58). The fact that climate change is a worldwide problem that the State
cannot solve on its own does not relieve the State of its obligation to take measures in its territory, within its
capabilities, which, in concert with the efforts of other states, provide protection from the hazards of dangerous
climate change (para. 62). According to the Court of Appeal, the fact that there is no complete scientific
certainty regarding the effectiveness of the reduction order does not entitle the State to refrain from taking
further measures (para. 63).

Finally, the Court of Appeal rejected the State's reliance on the system of the separation of powers. The Court
of Appeal held that measures were called for because the State was violating human rights, and that the
reduction order imposed on the State allowed it sufficient room to choose how it would comply with that order
(para. 67). The District Court had not issued a prohibited order to enact legislation, either (para. 68). The Court
of Appeal emphasised that it was obliged to apply treaty provisions with direct effect – such as Articles 2 and 8
ECHR – if the Netherlands is a party to the treaty in question (para. 69). The Court of Appeal held that the
State was failing to fulfil its duty of care pursuant to Articles 2 and 8 ECHR by not reducing emissions by at
least 25% by the end of 2020. By so doing, the State is acting unlawfully. The Court of Appeal therefore
declined to address the State's grounds regarding the doctrine of hazardous negligence (para. 76).

The proceedings in cassation

The State instituted its appeal in cassation in good time, and seeks the reversal of the Court of Appeal's
judgment and such further relief as the Supreme Court deems appropriate.64

In cassation, Urgenda submitted a Defence, which it concluded with a motion to deny the request for
cassation.

On 24 May 2019, the parties had their attorneys argue orally their positions based on the Written Arguments
they submitted. A further Written Explanation was provided by the State on that same day. Urgenda declined to
provide a further Written Explanation on that day.

On 21 June 2019, the State submitted a Reply and Urgenda a Rejoinder, after which the parties requested the
Supreme Court to render judgment.65

For the benefit of non-Dutch readers, we note that new findings of fact are not given in proceedings for
cassation: the court in cassation is bound by the Court of Appeal's findings of fact. The Supreme Court limits its
examination to the grounds on which the appeal in cassation is based. Grounds are the reasons a litigant
asserts for the reversal of the disputed judgment. A judgment can be reversed if certain procedural
requirements have not been met or if the law has been violated – although the latter does not apply to the laws
of foreign states. The factual basis for the grounds is limited to the disputed judgment and the procedural
documents.66
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The duty of care accepted by the District Court and the Court of Appeal – the obligation to reduce greenhouse
gas emissions from Dutch territory by 25% as of the end of 2020 in comparison to 1990 – is not part of any
written national or international law as such. The District Court derived this duty of care from the open standard
of Article 6:162(2) DCC. The Court of Appeal identified a treaty-law basis for this duty of care in the open
standards of Articles 2 and 8 ECHR. To that extent, the reasoning underlying the two judgments differs.
However, the specific, substantive interpretation of the duty of care – the factual substantiation for the
reduction order based on insights drawn from climatology, the targets of international climate policy and the
standards and principles of international law – is largely the same in the reasoning of both the District Court
and Court of Appeal.67

To promote a thorough understanding of the reasons offered by the District Court and the Court of Appeal, this
chapter discusses introductory considerations regarding tort law, including the doctrine of hazardous negligence
as applied by the District Court, and Articles 2 and 8 ECHR as applied by the Court of Appeal.

The requirements of standing for a class action are discussed first (para. 2.3 et seq.), followed by a segue into
the meaning of the causality requirement (para. 2.10 et seq.). We then discuss the judicial review of lawfulness
under Dutch law and the general standard of care (para. 2.14 et seq.), devoting special attention to the
doctrine of hazardous negligence (see para. 2.20 et seq.). The carry-over effect of international law on Dutch
law (in the context of the judicial review of lawfulness) is then discussed in para. 2.26 et seq.

After that, attention is turned to the European Convention on Human Rights (ECHR). After several introductory
remarks about the scope of protection (see para. 2.34 et seq.), attention will be devoted to ECtHR case law on
positive obligations pursuant to Articles 2 and 8 ECHR (para. 2.41 et seq.). Afterwards, in para. 2.50 et seq., we
will examine whether the Court of Appeal was entitled to base its reduction order on those articles. To that end,
we discuss four main lines of ECtHR case law (para. 2.53 et seq.). In Chapter 3, we discuss the State's
complaints regarding the human rights-law aspects of the order. The technical climatological aspects of the
order will be discussed in Chapter 4.

Protection of general interests in a class action

Pursuant to Article 3:305a DCC, a legal entity like Urgenda may institute a legal claim to protect the ‘similar
interests’ of other parties to the extent it promotes such interests pursuant to its by-laws (para. 1). The legal
entity may be held to lack standing if it has not made sufficient efforts to achieve the object of the claim
through negotiations with the defendant, or if the interests of the persons on whose behalf the claim was
instituted are not sufficiently safeguarded by that claim (para. 2). The legal claim cannot be intended to obtain
an award of monetary compensation (para. 3).68

Article 3:305a DCC offers a basis for both ‘group actions’ and ‘general interest actions’. Where group actions are
involved, the collective interests of a specific or specifiable number of individuals are represented. General
interest actions involve a legal entity representing general interests that cannot be individualised because they
accrue to a much larger, and thus diffuse and unspecific group of persons.69

According to the history of this statutory provision, ideological interests can also be represented in a class
action. Societal divisiveness about the value that must be attributed to such interests or the manner in which
those interests must be weighed against other, conflicting interests do not deprive a claimant of standing in a
class action in the Netherlands.70 Nor does the fact that ‘diffuse’ interests are involved, in the sense that
addressing the harmful effect of a violation of the right being invoked on individuals is difficult, form an
impediment.71 Building on this, the Supreme Court has held that the fact that a substantial portion of the
individuals whose interests a class action is intended to protect disagree with the objective of the claim also

2 Introductory considerations

Ground for the reduction order; layout of this chapter
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does not preclude a claim pursuant to Article 3:305a DCC. According to the Supreme Court, the decisive factor
in a given case is whether it involves ‘similar interests’ within the meaning of Article 3:305a(1) DCC. That
requirement is met if the interests in question lend themselves to consolidation such that the effective and
efficient legal protection of the stakeholders can be advanced.72

In accordance with the foregoing, the parliamentary history and case law accept that a class action to protect
the living environment can be instituted without this requiring an identifiable group of individuals in need of
protection.73 An argument that also applies in such cases is that efficient and effective legal protection can be
advanced if, rather than litigating the same issue against the government separately, individuals opt instead to
debate the issue (exchange arguments) on a collective level. As stated, the District Court did not address the
issue of standing to the extent Urgenda was acting as the representative ad litem for the 886 individual
claimants in the first instance.74 The District Court held that Urgenda had standing to the extent it was acting
on its own behalf, including to the extent it was representing the interests of persons outside of Dutch territory
and future generations.75 The Court of Appeal did not address the State's grounds regarding that issue, because
according to the Court of Appeal, there is no dispute that Urgenda has standing to the extent it is acting on
behalf of the current generation of Dutch residents against greenhouse gas emissions in Dutch territory.76

Requirement of a sufficient interest in cases seeking orders or injunctions

As an extension of the issue of standing just discussed – the question of whether environmental interests are
eligible for protection based on Article 3:305a DCC – there is the question of whether Urgenda has a sufficient
interest, as meant in Article 3:303 DCC, in the court order it is seeking. The Court of Appeal answered that
question in the affirmative in para. 38. None of the complaints in cassation are directed against that opinion.77

The requirement of a sufficient interest also plays an auxiliary role in the complaints on the effect of the
reduction order.78

Article 3:296 DCC allows a court to order a party to perform its legal obligation to another party if that other
party institutes a claim to that effect. Granting a claim for an order or injunction that is intended to prevent a
future violation of a standard does not require that all the requirements for liability pursuant to an unlawful act,
as laid down in Article 6:162 DCC (unlawfulness, attributability, harm, causal connection and relativity) must be
met. What is required is that (i) the defendant is under a legal obligation to the claimant and (ii) the claimant
has a sufficient interest in preventing the imminent breach of that obligation. The first follows from Article
3:296 DCC (‘he who is obliged to another...’). The second follows from Article 3:303 DCC (‘A person has no right
of action where he lacks sufficient interest.’).

In the context of a claim for an injunction pursuant to an unlawful act, the Supreme Court has put it in the
following terms: there must be a ‘specific interest’ in the injunction, in the sense that there is a ‘specific and
real threat’ that the prohibited actions will be taken.79

Requirement of causality in cases seeking orders or injunctions

The foregoing implies that the granting of an order or injunction pursuant to Article 3:296 DCC in connection
with Article 6:162 DCC requires no demonstrable or imminent harm, nor any connection with an unlawful act
that has already been committed. It does, however, require an imminent impairment of interests as a result of
the feared unlawful act.80 This follows on the one hand from the aforementioned requirement of a sufficient
interest as laid down in Article 3:303 DCC and, on the other, from the unlawfulness requirement as laid down in
Article 6:162 DCC. ‘Unlawfulness’ is a relative term, of course, in the sense that the violation of a standard is
only unlawful in respect of persons whose interests are protected by the standard that has been violated
(Article 6:162(1) DCC; cf. also Article 3:296(1) DCC and Article 6:163 DCC).81 Furthermore, many ‘unlawful act
standards’ – including the safety standard applied by the District Court to determine whether there was an issue
of hazardous negligence and the standard applied by the Court of Appeal relating to the government's ‘positive
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obligations’ in respect of situations which are hazardous to the living environment – are essentially based on a
weighing of interests. The court never proceeds to such a weighing of interest if the claimant does not qualify as
an ‘interested party’; in other words, a potential ‘victim’ of the violation of the law.82

The literature also refers to the difficulties that the foregoing can cause in the context of climate change.
Climate change is a global problem that is attributable to many causes. The reduction of greenhouse gas
emissions by one country will not eradicate the worldwide danger of climate change. When it comes to small
countries like the Netherlands, reductions have only a limited effect on global emissions. This gives rise to the
question of whether Urgenda has a sufficient interest in the reduction order it seeks. More specifically, there is a
question of whether the imminent impairment of interests resulting from climate change may be effectively
counteracted by obliging just the Netherlands to a certain degree or certain speed of reduction.83

All things considered, the issue is a causality problem that is part and parcel of all cases of environmental
harm.84 Harm to the living environment usually occurs gradually, due to a multitude of factors, as a
consequence of pollution that does not stop at a country's borders.85 This does not seem to be an
insurmountable obstacle to holding polluters liable for any resulting harm. In the Kalimijnen judgment, which
concerned the harm caused by the discharge of salt into a river, the Supreme Court accepted the possibility that
each polluter would be held liable for a percentage of the harm that corresponded to its share in the pollution.86

This 'linear' approach – to be distinguished from ‘joint and several’ liability for all harm, is also recognised in
international environmental law.87 The literature also refers to Article 47(1) of the Articles on Responsibility of
States for Intentionally Wrongful Acts as established by the International Law Commission: ‘Where several
States are responsible for the same internationally wrongful act, the responsibility of each State may be
invoked in relation to that act.’88

By analogy, it might also be assumed that a claimant has a sufficient interest in being granted the order or
injunction it is seeking if the order or injunction could contribute to preventing the asserted imminent
impairment of interests.89 An illustrative example, and one that is also cited by Urgenda,90is the US Supreme
Court's decision in the case of Massachusetts v. Environmental Protection Agency. Very briefly put, that case
concerned the question of whether the US Environmental Protection Agency (EPA) was bound to regulate the
emission of CO2 as an air pollutant. The US Supreme Court answered that question in the affirmative, holding
inter alia:

‘While it may be true that regulating motor-vehicle emissions will not by itself reverse global warming, it by no
means follows that we lack jurisdiction to decide whether EPA has a duty to take steps to slow or reduce it. … A
reduction in domestic emissions would slow the pace of global emissions increases, no matter what happens
elsewhere.’91

Violation of human rights as an unlawful act

As stated, a defendant must have a legal duty to the claimant in order for an order or injunction to be
granted. Such a legal duty may be based on inter alia Article 6:162(2) DCC. That provision defines an 'unlawful
act' as: (i) the violation of a right, (ii) an act or omission breaching a duty imposed by law and (iii) an act or
omission breaching a rule of unwritten law pertaining to proper social conduct.

The impairment of human rights that are protected by the constitution and/or treaty law may fall within the
scope of the first or second category of unlawfulness referred to in the previous paragraph. Human rights may
also influence the substantive interpretation of an unwritten rule of law (the third category).92 The District Court
chose the latter route in this case, by attributing a 'reflex effect' to (inter alia) Articles 2 and 8 ECHR93 in the
context of reviewing the unwritten law. The disputed judgment does not indicate with certainty whether the
Court of Appeal was applying Articles 2 and 8 ECHR directly or indirectly, by way of Article 6:162(2) DCC.94

Regardless, when specifically interpreting the duty of care derived from Articles 2 and 8 ECHR, the Court of
Appeal relied not only on ECtHR case law, but also on treaties, principles of international climate law, and non-
binding international climate policy instruments, such as the various COP decisions cited by the Court of Appeal.
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The question of the extent to which such international legal sources have a carry-over effect on national legal
order (directly via Articles 2 and 8 ECHR, or indirectly via Article 6:162(2) DCC) is discussed in paras. 2.26 et
seq. below.

For the sake of completeness, we note that the constitutional right to environmental protection anchored in
Article 21 of the Constitution ('It shall be the concern of the authorities to keep the country habitable and to
protect and improve the environment') must be interpreted as an 'instructional standard' aimed at the
government.95 It is against this backdrop that this provision has played only a subordinated role in these
proceedings. 96

Violation of the standards of due care as an unlawful act

The third category of unlawful act referred to in Article 6:162(2) DCC which the District Court applied can be
traced back to the Lindenbaum/Cohen judgment from 1919.97 Since that judgment, it has generally been
accepted that engagement in an act or omission breaching a rule of unwritten law pertaining to proper social
conduct also constitutes an unlawful act.

Characteristic for this category of unlawful act is its contextual nature: what the unwritten law entails in a
given set of circumstances must be assessed on a case-by-case basis. This comes down to a weighing of
interests.98 In the Kalimijnen judgment referred to above, which regarded environmental pollution resulting
from discharges of salt into a river, the Supreme Court held that when answering the question of whether the
discharges of salt were contrary to the unwritten law of generally accepted standards and thus constituted an
unlawful act against the users of the river downstream, account had to be taken 'on the one hand, of the nature
and weight of the interests served by the discharges and, on the other, the interests served by the downstream
use'. Building on this, the Supreme Court held 'that in weighing these opposing interests, special weight must
be assigned to the interests of the downstream user to the extent that said person might, in principle, expect
the river not to be excessively polluted by major discharges'.99

A standard that depends on the circumstances of the case can be challenged on the ground that it offers
insufficient legal certainty. The literature thus also shows that, when possible, the courts must base specific
interpretations of standards of care on objective assumptions.100 The following are examples of what might
serve as objective assumptions: non-binding guidelines and codes of conduct (both of which are 'soft law'), as
well as treaty provisions and principles of international law which do not have direct effect. We revisit this topic
in para. 2.30, et seq.

Points of view on unlawful hazardous negligence (Kelderluik factors)

An assessment framework has been developed in case law for the review of due care in cases involving
hazardous negligence. These are situations in which the perpetrator has caused a hazard to persons or property
to arise and/or has allowed such hazard to continue to exist. The societal standard of due care requires persons
to refrain from exposing others to a hazard greater than what is reasonably responsible in the given
circumstances. More specifically, this means that depending on the circumstances, adequate precautionary
measures must be taken to eliminate the hazard or at least to reduce it to socially acceptable proportions.101

Most cases of hazardous negligence regard a hazard created by the perpetrator himself. The doctrine also
applies to persons who have put another person in jeopardy through negligence. In particular, this concerns
persons who owe a special duty of care to potential victims, such as managers of buildings and building sites.102

However, the government's liability as a supervisory authority in respect of hazardous activities perpetrated by
others is also linked to the doctrine of hazardous negligence.103

In the Kelderluik (‘Cellar hatch’) judgment, the Supreme Court formulated points of view on the unlawfulness
assessment in cases involving hazardous negligence. These points of view concern (i) the probability that
potential victims would not exercise the required attention and due care, (ii) the chance that accidents would
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ensue as a result, (iii) the seriousness of the possible consequences, and (iv) the onerousness of precautionary
measures.104 These ‘Kelderluik factors’ were repeated in later case law, and supplemented with additional points
of view, such as (v) the ‘normality’ of precautionary measures and (vi) the nature of the conduct.105

The Kelderluik factors focus on hazardous negligence situations. Although these do not constitute a framework
for applying societal standards of due care in general,106 these factors are still applied even in cases which do
not involve hazardous negligence (analogously, supplemented with additional points of view, if necessary).107 In
this respect, it is relevant that the Kelderluik factors are in line with basic notions about handling risks. They are
grounded in legal and economic principles and are also accepted, in similar phrasing, in other legal systems.
One example is the 'Learned Hand' formula108 in Anglo-American legal systems.109 The Principles of European
Tort Law and the Oslo Principles on Global Climate Obligations contain comparable assessment frameworks.110

The Kelderluik factors show similarities to the viewpoints which the ECtHR maintains in its case law on positive
obligations in environmentally hazardous situations (to be discussed below).111

Hazardous negligence as ground for obligations in connection with the climate?

In this case, as explained, the District Court applied the Kelderluik factors, supplemented by other viewpoints,
such as the discretionary power to which the government is entitled. Some authors have criticised the
application of the doctrine of hazardous negligence. In their opinion, this doctrine is intended for simple
accident situations and is not suitable for assessing government policy in issues that are as complicated as
climate change.112 Other authors believe that the doctrine of hazardous negligence is the perfect framework for
addressing the dangers of climate change. In this regard, they refer to the broad applicability of the Kelderluik
factors as a general framework for dealing with risks.113

In various commentaries on the contested judgment, the application of treaty law binding on all persons
(Articles 2 and 8 ECHR) is deemed a more legitimate approach from the constitutional perspective than
assigning ‘reflex effect’ to non-binding treaty provisions within the context of Article 6:162(2) DCC.114 It can be
added to this that human rights appear to be increasingly internationally acknowledged as a possible basis for
‘climate obligations’ of the government (see section 2.79 et seq. below). Nevertheless, the human rights
approach of the Court of Appeal has been criticised (see section 2.51 et seq. below).

Direct effect and/or reflex effect of international law

Both in the Court of Appeal’s human rights approach and in the District Court’s reasoning based on Article
6:162 DCC, standards and principles of international law and non-binding instruments of international climate
policy play an important role in the substantive interpretation of the State’s obligations in relation to the
dangers of climate change.

For some time now, the Dutch Constitution has contained provisions that make it possible for the court to also
incorporate treaty law in its judgment, in addition to the applicable laws. Article 93 of the Dutch Constitution
stipulates that provisions of treaties and resolutions by international organisations that may be binding on all
persons by virtue of their contents will become binding after they have been published. Article 94 of the Dutch
Constitution stipulates that statutory regulations in force within the Kingdom do not apply if such application is
in conflict with provisions of treaties or of resolutions by international institutions that are binding on all
persons. This constitution provision has made it possible for the court, when assessing a submitted claim, to
dis-apply a statutory regulation on the grounds of it conflicting with a provision of a treaty that is binding on all
persons.115

The concept of ‘provisions of treaties (...) that may be binding on all persons by virtue of their contents’ is
interpreted by the Supreme Court as follows:

'The question as to what extent a provision of a treaty has direct effect within the meaning of Articles 93 and 94
of the Dutch Constitution must be answered by means of its interpretation. This interpretation should be based
on the standards set out in Articles 31-33 of the Vienna Convention on the Law of Treaties of 23 May 1969
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(Bulletin of Treaties, 1972, 51, and 1985, 79). (...) If it does not follow from either the text or the treaty's
history that the provision of the treaty was not meant to have direct effect, the content of that provision is
decisive. The question is whether it is unconditional and sufficiently precise to be applied as a positive right in
the national legal order without reservation (see Supreme Court 1 April 2011, ECLI:NL:HR:2011:BP3044, NJ
2011/354 (…)). If the result to be achieved under a provision of a treaty in national law is unconditional and
sufficiently precise, the mere fact that the legislator or the government is allowed freedom of choice or policy as
to the measures to be taken to achieve that result does not preclude the provision from having direct effect.
Whether that effect exists depends on whether the provision can function as a positive right in the context in
which it is invoked. Contrary to what the State argues, the mere existence of freedom of choice or policy does
not mean that there can be no direct effect. (Cf. Supreme Court 09 April 2010, ECLI:NL:HR:2010:BC4959, NJ
2010/388 (SGP))'.116

Advocate General P. Vlas made the following comments on this standard:117

'What is new is that the Supreme Court has considered that the direct effect of a treaty provision depends on
the question of whether “the provision can function as a positive right in the context in which it is invoked'. The
Supreme Court therefore seems to accept a contextual, or relative, approach to the direct effect of treaty
provisions. As a result, depending on the context in which it is invoked, a treaty provision will have direct effect
in one case and not in another, and the assessment of the direct effect of a treaty provision and the assessment
of its compatibility with that provision will become more closely intertwined.’

Treaty provisions that are not ‘binding on all persons’ within the meaning of Articles 93 and 94 of the Dutch
Constitution can only have an indirect impact on the finding of unlawfulness. First of all, the interpretation of
rules of national law is ‘treaty-based’ where possible, in accordance with the principle of international law that
States are presumed to want to comply with their treaty obligations. Secondly, in implementing open standards,
the national court will take international law into account as much as possible (irrespective of whether or not it
has direct effect). This is the concept of reflex effect. It should be noted that it is not always possible to make a
clear distinction between the two figures.118

Soft law as a source of international law

The distinction between direct effect, interpretation in accordance with the treaty and reflex effect has become
more vague with the rise of ‘soft law’ within the context of international law. This refers to a wide variety of
non-binding international instruments, such as guidelines, action plans, conference statements and non-binding
resolutions of international organisations. Although these instruments are not legally binding in themselves,
significance is increasingly attributed to them in the implementation of generally formulated obligations under
international law119 and, by extension, in the implementation of open standards in national law.120 The ECtHR
uses this technique as well,121 in the context of the common ground method to be discussed below. Moreover, it
has been argued in the literature that it is not so much the legal status of the instrument that should be
decisive for the classification as hard law or soft law, but rather the actual substance of the rule laid down
therein, i.e. whether or not that rule is suitable for application as a binding law.122 This approach is somewhat
comparable to the ‘contextual’ criterion from the Smoking Ban judgment discussed in para. 2.28.

History shows that soft law not seldom acts as a trailblazer for hard law: initially non-binding action plans and
declarations of intent can later result in enforceable obligations under international law.123 N.J. Schrijver refers
to this process as ‘crystallization’.124Climate change is cited as an example of a field of law in which soft law has
developed into hard law over the years, although it should be noted that by no means all of the objectives that
the international community has set for itself in this respect have ultimately been enshrined in binding
treaties.125 But this does not alter the fact that soft law can also play an important role in this subject. For
instance, the authors of the Oslo Principles on Global Climate Obligations argue the following:

'The repeated pledges by world leaders, in and outside the COP framework, and the urgent need to come to
grips with the looming threats advocated by these leaders may in themselves not amount to legal obligations,
but they are not meaningless either. Taken together with other legal bases, they help to crystallise enforceable
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obligations on countries.'126

Fleuren concludes that this has put the concept of ‘direct effect’ into perspective. He endorses this outcome
and, to that extent, the judgments of the District Court and the Court of Appeal.127 Schrijver, Loth and Van
Gestel are also positive about the way in which the District Court has linked national and international law in
this case.128 Other authors are critical on this point. Briefly put, their opinion is that the limits of the judiciary's
duty in forming law are exceeded when reflex effect is assigned to non-directly binding treaty provisions and
(all the more) by assigning reflex effect to non-binding international instruments.129

Protection of human rights under the ECHR

Article 1 ECHR provides that the Contracting Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of the Convention. This obligation on States to respect human rights
determines in many respects the scope of the legal protection provided by the ECHR. First of all, this shows that
human rights apply primarily in the (vertical) relationship between government and citizens (see section 2.35
below). Secondly, this shows that the legal protection offered by the ECHR is, in principle, territorial (see
section 2.36). Thirdly, it follows from Article 1 ECHR that human rights must be protected effectively and
actively (see sections 2.37 and 2.38) and that such protection must be provided primarily at national level (see
section 2.39). Finally, it is important that the ECHR requires a minimum level of protection and therefore does
not oppose additional protection at national level (see section 2.40 below).

Individual legal protection Human rights are originally intended as an instrument to protect individuals from
government interference. Although national law also attributes ‘horizontal effect’ to human rights,130 the legal
protection offered by the ECHR is still dominated by ‘a search for a fair balance between the demands of the
general interest of the community and the requirements of the protection of the individual’s fundamental
rights’.131 This emphasis on individual legal protection is also expressed in Article 34 ECHR, which only grants a
right of complaint to individuals and organisations who themselves are a victim of a human rights violation.132

An ‘actio popularis’ to promote human rights in general is therefore, in principle, not possible under the
ECHR.133 However, this limitation is not absolute: as will be shown below, the ECHR also offers ‘general
protection to society’ in certain situations (see section 2.59 below) and the ECtHR has stretched the victim
requirement in appropriate cases in order to ensure effective legal protection (see sections 2.58 and 2.62
below).

Territorial legal protection According to the ECtHR, the concept of jurisdiction in Article 1 ECHR must
principally be interpreted in a territorial sense. The point is whether the victim is on the territory of the
Contracting State. Exceptions to this territoriality principle have also been accepted by the ECtHR in the context
of extraterritorial activities of a State, such as violations of human rights by diplomats or military personnel in
respect of victims outside the territory of the State.134 Whether cross-border environmental damage also falls
within the scope of this exception has not yet been decided in the ECtHR case law. The existing ECtHR case law
does seem to offer bases for this,135 as does the case law of other human rights courts.136

Principle of effective interpretation According to established case law, the provisions of the ECHR must be
interpreted and applied in such a way that the rights guaranteed therein are practical and effective. This follows
from ‘the object and purpose of the Convention as an instrument for the protection of individual human
beings’,137 according to the ECtHR. This is in line with the interpretation standard of Article 31(1) of the Vienna
Convention on the Law of Treaties.138 Application of the principle of effective interpretation referred to here
generally leads to an extensive interpretation of the ECHR. The stretching of the ‘victim’ requirement is an
example of this.139

Positive obligations The positive obligations from Articles 2 and 8 ECHR to be discussed below can also be
regarded as an application of the principle of effective interpretation. The idea is that effective protection of
human rights not only requires the government to refrain from violating these rights, but under certain
circumstances also requires it to make an active effort to prevent human rights from being compromised by
third parties or external factors (such as natural disasters).140 This means that a violation of positive obligations
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often involves multiple causality, in the sense that the human rights violation is caused by a combination of
factors, including negligence on the part of the government.141 In this respect, the positive obligations do not
require an absolute guarantee against human rights violations (see section 2.53 below in this context).

Principle of subsidiarity The ECtHR deduces from Article 1 ECHR that the protection of ECHR rights must be
offered primarily by the national authorities, including national courts. The ECtHR has assigned itself a
subsidiary role in this respect.142 The principle of subsidiarity referred to here also forms the backdrop for the
margin of appreciation doctrine to be discussed below, which the ECtHR uses to grant national authorities a
margin of appreciation in appropriate cases.143 While this may evoke associations with the constitutional
principle of the separation of powers, the principle of subsidiarity is not dominated by judicial restraint.144 On
the contrary: the ECtHR requires national courts to assess human rights claims ‘with particular rigour and care’,
‘as a corollary of the principle of subsidiarity’.145 The margin of appreciation doctrine therefore cannot serve – or
at most only serve by analogy – as a basis for a cautious approach on the part of the national court in human
rights issues (see section 2.69 below).

Minimum protection Article 53 ECHR provides that the Convention is without prejudice to the protection of
human rights under national laws and/or treaties. In other words, the ECHR requires a minimum level of
protection and leaves Contracting Parties free to provide additional protection. Comparative law research from
2014 has shown that national courts generally seek alignment with the minimum level of protection required by
the ECtHR.146 As far as the assessment of laws in a formal sense147 on the basis of the ECHR is concerned, the
Dutch court is not allowed to offer additional protection:

‘Pursuant to Article 93 of the Dutch Constitution, the Dutch court must apply the provisions of the ECHR that
are binding on all persons. This means that it is also obliged to interpret those provisions, it being understood,
however, that the division of tasks between the national court and the ECtHR means that the national court, in
its interpretation of the provisions of the ECHR, must comply with the established case law of the ECtHR. It is
true that Article 53 ECHR leaves the Contracting States free to offer more far-reaching protection than ensues
from the provisions of the ECHR, but Articles 94 and 120 of the Dutch Constitution imply that the Dutch court
may only dis-apply enacted legislation or provisions thereof if that legislation is incompatible with provisions of
treaties and resolutions of international organisations that are binding on all persons. In view of what has just
been considered, however, such incompatibility cannot be assumed on the basis of an interpretation by the
national – Dutch – court of the concept of property in Article 1 FP that deviates from the established case law of
the ECtHR with regard to that treaty provision.'148

Positive obligations from Article 2 ECHR

The following is a brief inventory of the ECtHR case law relevant to this case concerning positive obligations
from Articles 2 and 8 ECHR. For the sake of brevity, reference is made to the case law reports drawn up by the
Directorate of the Jurisconsult of the ECtHR, in which the relevant case law is presented more extensively, also
indicating the corresponding sources.149

Article 2 ECHR protects the right to life. This Article not only prohibits the intentional deprivation of life, but
also stipulates the positive obligation to take measures to protect the right to life.150 Article 2 ECHR also applies
to life-threatening situations. The positive obligation to protect against the danger to life is twofold. It covers on
the one hand the obligation to provide an adequate legal framework (see the first sentence of Article 2 ECHR)
and, on the other hand, the obligation to take actual precautionary measures. This positive obligation applies to
inter alia dangerous industrial activities, regardless of whether these have been carried out by public or private
operators, and in the context of natural disasters. According to established case law, Article 2 ECHR does not
offer an absolute guarantee against every conceivable danger.151

The ECtHR has developed an assessment framework for cases where individuals are threatened by violent
behaviour by others, such as dangerous criminals and psychiatric patients. In such cases, there is a positive
obligation under Article 2 ECHR to protect the person or persons at risk. According to established case law, this
obligation, also known as the Osman obligation,152 must not impose an 'impossible or disproportionate burden'
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on the national authorities. That is why the ECtHR attaches to this the condition that the authorities 'knew or
ought to have known at the time of the existence of a real and immediate risk to the life of an identified
individual or individuals from the criminal acts of a third party and that they failed to take measures within the
scope of their powers which, judged reasonably, might have been expected to avoid that risk'. The ECtHR also
accepted the Osman obligation in cases where the potential victims could not be identified in advance, for
example in the case of random victims of violent persons. In this specific context, according to the ECtHR,
Article 2 ECHR offers general protection to society.153

With a focus on activities that are dangerous, or dangerous to the environment, Article 2 ECHR primarily
requires the Contracting States of the Treaty to provide for 'a legislative and administrative framework designed
to provide effective deterrence against threats to the right to life'.154 As regards the choice of measures to
reduce the danger, the authorities of the Contracting States have been afforded a 'margin of appreciation'.
Again, the measures should not create an 'impossible or disproportionate burden' for the national authorities.
This is even more true in 'difficult social and technical spheres' in which the ECtHR awards a 'wide margin of
appreciation' to Contracting States. In the assessment of measures taken by a Contracting States, significance
is attributed to, among other things, 'domestic legality', the 'domestic decision-making process' and the
underlying facts, the 'complexity of the issue', 'the origin of the threat', and the extent to which the danger is
susceptible to 'mitigation'. When undertaking or authorising dangerous activities, the State in question must
ensure that risks are limited to 'a reasonable minimum'.155

The ECtHR has on several occasions accepted a violation of Article 2 ECHR with regard to a natural or
environmental disaster. This concerned, for instance, a gas explosion at a rubbish tip,156 a mudslide caused by
natural disaster,157 a flood caused by poor water management,158 and exposure to asbestos at a shipyard.159

Positive obligations from Article 8 ECHR

Article 8 ECHR protects the right to respect for private and family life. It offers comprehensive protection,
which in part builds on from Article 2 ECHR. Where Article 2 ECHR does not apply (e.g. in situations that affect
the quality of life but are not life-threatening), it is sometimes possible to fall back on Article 8 ECHR.160

Article 8 ECHR also applies to environmental issues, among other things. Although the ECHR does not involve
the right to protection of the living environment in general, where environmental pollution has direct
consequences for the right to respect for private and family life (in particular the home) and is sufficiently
serious. Article 8 ECHR can be applied without requiring that the health of the complainant be threatened.
Socially acceptable forms of nuisance (such as 'environmental hazards inherent to life in every modern city') are
not within the scope of protection offered by Article 8 ECHR.161

Article 8 ECHR requires in environmental matters that States take 'reasonable and appropriate measures' to
protect individuals from 'serious damage to their environment'. States have an 'extensive margin of
appreciation' in this regard. The ECtHR assesses whether a 'fair balance' has been struck between the interests
at stake. The ECtHR also understands this to include economic interests.162

In several cases of (serious) environmental damage, the ECtHR has ruled that Article 8 ECHR had been
violated. Examples of this include cases concerning environmental pollution and nuisance from a waste
treatment plant,163 environmental nuisance and health risks from a gold mine,164 severe noise pollution from
catering establishments,165 air pollution and health risks from a steel plant,166 nuisance and health damage due
to traffic measures,167 environmental pollution from a coal mine,168 safety risks caused by stray dogs,169

environmental nuisance due to a waste crisis,170 groundwater contamination from an illegal cemetery,171 and
environmental pollution from a power station.172

Human rights as a basis for climate commitments?
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The case law of the ECtHR on positive obligations under Articles 2 and 8 ECHR, which was discussed a moment
ago, is casuistic. Much of the case law concerns fairly clear cases in which, although possibly involving many
victims, the danger or environmental damage can be traced back to a certain activity at a certain location (a
rubbish tip, a steel plant, a power plant, et cetera). Some cases concern larger-scale activities, involving more
actors and more divergent interests (hospitality industry policy, traffic measures, stray dogs, waste policy).
Even in the more small-scale cases, general/more general interests and policy themes sometimes play a role in
the background (spatial planning, water management, environmental policy, disaster management).

Some authors have argued that Articles 2 and 8 ECHR are not suitable for application to the danger of climate
change. In their opinion, particularly problematic is the fact that climate change does no threaten a specific
group of potential victims that can be demarcated; it potentially threatens the world's entire population.
Moreover, climate change is not caused by one single country or one single source of emissions, but the result
of the conduct of many countries and many sources of emissions all over the world. This means that climate
change transcends the balancing of general and individual interests that is characteristic for human rights (cf.
para. 2.35 above). Combating the danger of climate change requires an assessment of conflicting general
interests and, according to these authors, that is not what human rights are intended for.173 Other authors
consider the human rights approach of the Court of Appeal to be pre-eminently suitable for the assessment of
this case.174

The question of whether human rights protect not only people as individuals but also humanity as a whole
does not need to be answered in these cassation proceedings. This case concerns the question of whether the
ECtHR case law on positive obligations under Articles 2 and 8 ECHR offers starting points for assuming an
obligation on the State to reduce, or ensure the reduction of, the emission of greenhouse gases from the Dutch
territory by 25% by the end of 2020 as compared to the emissions in 1990. In the following paragraphs, four
main lines from the ECtHR case law will be discussed, which could provide starting points – taking into account
the climatological insights, objectives of international climate policy and standards and principles of
international law referred to by the District Court and Court of Appeal – for the assumption of such an
obligation.

First main line: preventive legal protection under Articles 2 and 8 ECHR

The positive obligations that the ECtHR has derived from Articles 2 and 8 ECHR are of a preventive nature. In
the L.C.B./United Kingdom judgment, a precursor to the aforementioned Osman judgment, the ECtHR already
considered that it comes down to whether the government has done what could be expected of it 'to prevent
the applicant’s life from being avoidably put at risk'.175 This preventive nature is inherent to the concept of
positive obligations as such: they are intended to ensure that the government makes an effort to prevent
human rights from being compromised by third parties or external factors.176 It is important to note that this is
not an obligation of result: the fact that a person dies does not necessarily imply a violation of the right to
life.177 In the words of Gerards, positive obligations are characterised by the fact that they ‘help to ensure the
effective enjoyment’ of the human right in question.178 This is without prejudice to the fact that the ECtHR often
places high demands on the efforts to be made by the government and that such demands may involve the
need to ensure a certain minimum level of protection (see paras. 2.63 et seq. below).

The question is therefore not whether Articles 2 and 8 ECHR protect against future dangers – which they do –
but how far this preventive protection goes. According to the ECtHR, the aforementioned Osman obligation to
protect those at risk – which is also applied, by analogy, to environmental disasters and dangerous situations179

– applies if the government is aware of a 'real and immediate risk' for persons. In the literature, questions have
been raised with regard to the second element of this criterion: the requirement of immediacy. Referring to
various ECtHR judgments, Sanderink argues that this requirement has hardly any added value, because it
mainly concerns the reality of the risk.180 Gijselaar and De Jong conclude from the ECtHR case law that the
point is whether the risk is avoidable: if not, there is an 'immediate risk', even though it will only materialise in
the longer term.181 Emaus argues in a more general sense that the ECtHR case law is governed by a
'precautionary principle'.182
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The Taşkin and others/Turkey judgment offers support for this playing down of the requirement of immediacy.
In that case, the complainants claimed a violation of Article 8 ECHR on account of environmental risks
associated with the use of cyanide in the operation of a gold mine. The Turkish government defended itself by
arguing that these risks were 'hypothetical' because they could only emerge in 20 to 50 years. The ECtHR
dismissed this defence by ruling that the risks had been identified in several environmental reports. The risks
were therefore sufficiently closely linked to the right to private and family life of those living in the vicinity of
the gold mine, as protected by Article 8 ECHR. The ECtHR continued:

'If this were not the case, the positive obligation on the State to take reasonable and appropriate measures to
secure the applicant’s rights under paragraph 1 of Article 8 would be set at naught.'183

This finding confirms the preventive nature of the positive obligations. More specifically, it shows that a
violation of these obligations does not merely emerge when the risk is almost materialising (the proverbial
‘point of no return’). Risks threatening to occur in the long term, in this case a term of several decades, may
also force the government to take preventive measures. The applicability of Articles 2 and 8 ECHR therefore
does not require an 'acute' or 'immediate' danger.184

Even if there is scientific uncertainty about the exact nature of the extent of risks that will or may materialise
only over a longer period of time, this does not automatically relieve the government of its obligation to take
precautionary measures. This is clear from the Tătar/Romania judgment, in which the ECtHR held that the
continued operation of a gold mine was in violation of Article 8 ECHR, in connection with potential health risks
for people living nearby, which risks had not been conclusively proven. The ECtHR referred in this context to the
precautionary principle ('le principe de précaution'), which has been accepted in international environmental law
(see para. 2.74).185 This also shows that in the context of positive obligations, the ECtHR does not require
imminent damage and a causal link, nor require irrefutable proof of such: a real risk being caused by the
government’s actions is sufficient.186

Preventive enforcement of human rights can be problematic from a procedural point of view, as far as the
procedure before the ECtHR is concerned. After all, on the basis of Article 34 ECHR, complaints can only be
submitted by persons who demonstrably qualify as victims. However, the ECtHR has stretched the victim
requirement in favour of 'potential victims' and 'inevitable victims'. While it is true that the mere risk of a future
human rights violation is insufficient to establish standing for a complaint to the ECtHR, if the government has
taken specific steps or rendered decisions that could lead to the alleged human rights violation, such as in the
case of an intended deportation or extradition in violation of the ECHR, complaints about this can be brought in
Strasbourg. Even if an alleged violation of human rights is not yet an issue but is inevitable in the long run,
such as in the event of rules relating to taxes or inheritances that will only be applied in the event of a person’s
death, standing has been accepted with complaints about this.187 In this way, the preventive protective scope of
the ECHR is also guaranteed from a procedural point of view.

Second main line: general legal protection under Articles 2 and 8 ECHR

In section 2.43, it was shown that States are obliged under Article 2 ECHR to take measures to protect
persons at risk. This Osman obligation is not only intended to protect specific persons who are known in
advance to be at risk, but also, in certain cases, to provide 'general protection to society' ('une protection
générale de la société').188 This is obvious, as the threat emanating from violent persons can affect random
victims who cannot be individualised in advance. The nature of the danger calls for a wider scope of application
in such cases.

The positive obligations under Article 8 ECHR have also been assigned a general scope of protection. For
example, the ECtHR held in Di Sarno and others/Italy and Cordella and others/Italy that the environmental
damage in question (a waste crisis and environmental pollution caused by a steel plant, respectively) affected
the entire population of the region ('l’ensemble de la population'). In both cases, the ECtHR ruled that Article 8
ECHR had been violated.189 Another illustrative example is the Stoicescu/Romania judgment, in which a
violation was ruled to have been committed in connection with the fact that the complainant had been attacked
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by stray dogs. The Romanian authorities had long been aware of the danger posed by stray dogs - which had
developed into 'a public health and safety issue’ - but had done nothing to curb it. The circumstance that the
stray dogs obviously did not specifically target the complainant, and the authorities therefore could not foresee
that and in what way she would become a victim of such an attack, did not prevent the ECtHR from assuming a
violation of Article 8 ECHR. Van de Westelaken argues that the requirement that the potential victims must be
identifiable, as laid down in the Osman judgment, has thus been abandoned.190

In the event of dangers and environmental damage that threaten the whole region or society as a whole,
Articles 2 and 8 ECHR proportionally offer protection to the whole region or society as a whole. This is in line
with the principle of effective interpretation (see para. 2.37 above): in this category of ‘untargeted’ dangers and
environmental damage, setting the requirement that potential victims must be identifiable would undermine the
protection offered by Articles 2 and 8 ECHR.

In procedural terms, as well, the ECHR offers scope for general legal protection where necessary to safeguard
the effectiveness of the human rights concerned. An example of this is the ECtHR case law on ‘secret
surveillance’. According to this case law, the mere existence of national legislation allowing secret surveillance is
sufficient to establish standing for a complaint based on Article 8 ECHR from persons subject to that legislation,
regardless of whether they actually are or have been exposed to secret surveillance.191 This expansion of the
victim requirement enables an abstract assessment of surveillance legislation in the light of Article 8 ECHR. The
rationale underlying is, again, the principle of effective interpretation: precisely because citizens cannot know
whether they are subject to secret surveillance, Article 34 ECHR cannot be applied in full. Otherwise, the
protection offered by Article 8 ECHR would be rendered illusory.

Third main line: assessment of safety and environmental policy under Articles 2 and 8 ECHR

A third main line concerns the margin of appreciation that is afforded to governments, according to the ECtHR,
in choosing measures to implement their positive obligations. The ECtHR also applies this margin of
appreciation in the context of dangerous activities and environmental damage, but this does not prevent the
ECtHR from making an in-depth assessment of the policy choices made by governments. The minimum in this
regard is that the measures taken by governments must be appropriate with a view to reducing the danger or
the environmental damage in question. More specifically, this means that the measures must be taken in good
time and must – at least potentially192 – be effective; see also sections 4.216-4.217 below.193

An illustrative example is the Öneryildiz judgment, which involved a gas explosion at a Turkish rubbish tip. The
Turkish authorities, who had been aware of the risk of explosion for many years but had done nothing to protect
the inhabitants of a nearby slum, argued that the resettlement of those inhabitants was a large-scale and costly
operation and that humanitarian considerations prevented an immediate evacuation of the slum. The ECtHR
rejected those arguments and ruled that Article 2 ECHR had been violated. The ECtHR indicated exactly what
measures the Turkish government should have taken and how it should have weighed the interests involved:

'107. The Court acknowledges that it is not its task to substitute for the views of the local authorities its own
view of the best policy to adopt in dealing with the social, economic and urban problems in this part of Istanbul.
(…).

However, even when seen from this perspective, the Court does not find the Government’s arguments
convincing. The preventive measures required by the positive obligation in question fall precisely within the
powers conferred on the authorities and may reasonably be regarded as a suitable means of averting the risk
brought to their attention. The Court considers that the timely installation of a gas-extraction system at the
Ümraniye tip before the situation became fatal could have been an effective measure without diverting the
State’s resources to an excessive degree in breach of Article 65 of the Turkish Constitution (see paragraph 52
above) or giving rise to policy problems to the extent alleged by the Government. Such a measure would not
only have complied with Turkish regulations and general practice in the area (…), but would also have been a
much better reflection of the humanitarian considerations the Government relied on before the Court.'
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The inhabitants of the slum also invoked violation of their right to property, as protected by Article 1 of the First
Protocol to the ECHR. The Turkish government countered this by arguing that the construction of the slum was
illegal and that spatial planning was subject to its discretion. The ECtHR rejected that argument as well. In this
context, the ECtHR considered that the discretion of national governments 'in no way dispenses them from their
duty to act in good time, in an appropriate and, above all, consistent manner'. 194

The fact that the ECtHR can, if necessary, also make an in-depth assessment of the timing of precautionary
measures is evident from the Budayeva and others/Russia judgment, concerning a mudslide caused by poor
water management. The Russian government argued in its defence that the timing and severity of the
mudslides could not be accurately predicted. The ECtHR ignored this because the government had not explained
which measures it had taken to protect the inhabitants of the at-risk area. The ECtHR ruled that Article 2 ECHR
had been violated and endorsed the complainants’ view that 'implementing safety measures could have, and
should have, taken place earlier'. In his accompanying annotation, Janssen concluded that the ECtHR performs
an in-depth assessment of the evidence submitted by governments, and that reliance on the margin of
appreciation has no chance of success if the government has no explanation for its failure to act adequately.195

In the context of Article 8(2) ECHR, as well, which generally affords the national authorities a greater margin
of discretion or appreciation than Article 2 ECHR196, the ECtHR can go a long way in assessing the policy choices
made. The Fadeyeva/Russia judgment on air pollution and health risks caused by a steel plant is a case in
point. In para. 68, the ECtHR stated first and foremost:

'Article 8 has been invoked in various cases involving environmental concern, yet it is not violated every time
that environmental deterioration occurs: no right to nature preservation is as such included among the rights
and freedoms guaranteed by the Convention (see Kyrtatos v. Greece, no. 41666/98, ECHR 2003-VI, par. 52).
Thus, in order to raise an issue under Article 8, the interference must directly affect the applicant’s home,
family or private life.'

The Russian government defended itself by arguing that air pollution had been significantly reduced over a
period of twenty years and that further reduction was a long-term process. The ECtHR rejected that argument
and ruled that Article 8 ECHR had been violated. In that context, the ECtHR noted that previous reduction plans
'did not achieve the expected results' and that the 'deadline for bringing the plant’s emissions below dangerous
levels' had been extended repeatedly. The ECtHR did not consider it sufficient that 'significant progress' had
been made compared to the distant past. According to the ECtHR, progress in recent years had been 'very
slow', noting that 'in certain years pollution levels increased rather than decreased'. The ECtHR recognised that
the environmental problem could not be solved in a short period of time. Against this backdrop, it formulated
the following assessment framework:

'Indeed, it is not the Court’s task to determine what exactly should have been done in the present situation to
reduce pollution in a more efficient way. However, it is certainly in the Court’s jurisdiction to assess whether the
Government approached the problem with due diligence and gave consideration to all the competing interests.
In this respect the Court reiterates that the onus is on the State to justify, using detailed and rigorous data, a
situation in which certain individuals bear a heavy burden on behalf of the rest of the community.'

In this case, the ECtHR considered that the Russian government did not succeed in providing evidence of 'due
diligence', in particular because it had not clarified the precise nature of the reduction policy in respect of the
steel plant.197

The due diligence criterion from the Fadeyeva/Russia judgment was repeated in the 2017 Jugheli and
others/Georgia judgment and the 2019 Cordella and others/Italy judgment. Both of these judgments concerned
environmental pollution (by a power plant and steel plant, respectively) and in both judgments it was concluded
on the basis of a careful and in-depth assessment of the governments’ considerations that the environmental
policy pursued did not meet the due diligence requirement ('diligence voulue').198

The margin of appreciation that is afforded to governments, according to the ECtHR, in environmental matters
is therefore certainly not unlimited and absolute. An important point of view for the ECtHR seems to be whether
the environmental policy pursued is consistent, properly substantiated and in line with national laws and
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regulations. In the literature, this is also referred to as the 'rule of law' criterion.199 If the government violates
national rules or is unable to justify its own policy, the ECtHR will adopt a stricter stance. In such cases, there
seems to be a smaller margin of appreciation. An illustrative example is the Dubetska and others/Ukraine
judgment, concerning environmental pollution from a coal mine. The ECtHR found that the government’s policy
towards the coal mine was characterised by 'numerous delays and inconsistent enforcement'. In spite of the
'wide margin of appreciation' that the ECtHR afforded in principle to the government in this case, the ECtHR
ruled that Article 8 ECHR had been violated because the coal mine violated national rules and the government
had done nothing to protect people living nearby from the pollution.200

With regard to the above, it must be borne in mind that the margin of appreciation arises from the principle of
subsidiarity enshrined in Article 1 ECHR.201 This principle entails that the protection offered by the ECHR must
be realised primarily by the national authorities (including the national courts). The ECtHR does not act as a
‘fourth instance’, as if it were the country’s highest judiciary: it assesses complaints about violations of the
treaty. The ECtHR has considered the following on this matter:

'The doctrine of the margin of appreciation has always been meant as a tool to define relations between the
domestic authorities and the Court. It cannot have the same application to the relations between the organs of
the State at the domestic level.'202

For this reason, national courts are not required to exercise restraint in those areas where the ECtHR affords
the national authorities a margin of appreciation.203 In the literature, the opposite is argued: where the ECtHR
exercises restraint on account of the principle of subsidiarity, the national courts must perform a more in-depth
assessment.204 The Fabris/France judgment supports this approach.205 Incidentally, it cannot be inferred from
this that the Fabris/France judgment encourages an extensive substantive interpretation of the ECHR. The
foregoing is also without prejudice to the possible existence of other reasons for restraint on the part of the
court (e.g. on the basis of the national relationships between the state powers, to be discussed in Chapter 5
below). The concept of a margin of appreciation takes on a different meaning in that case, in which the focus is
no longer on the relationship between the ECtHR and the national court. Application by the national court raises
the question of what margin of discretion or appreciation the national court affords the authorities in its own
country. It already follows from the text of the treaty that generally speaking, this margin is more limited with
regard to the right protected in Article 2 ECHR than with regard to the rights protected in Article 8 ECHR.206

Fourth main line: the ECtHR’s common ground method

The last main line that deserves to be mentioned concerns the way in which the ECtHR interprets human
rights in areas where the ECHR does not provide a definitive answer to the precise content of the obligations
incumbent on the Contracting States. The ECtHR considers the ECHR to be 'a living instrument which (...) must
be interpreted in the light of present-day conditions'.207 In connection with this, the Court applies the 'common
ground' or 'consensus' method when answering new questions of law. This method of determining the law
entails that the ECtHR seeks to tie in with views that are widely shared in the Contracting States and in an
international context. In this context, in addition to the national case law in the Contracting States, the ECtHR
can also consider non-ratified treaties and ‘soft law’ in its assessment; the concept of ‘soft law’ has already
been discussed in sections 2.31 et seq. above.208

In the Demir and Baykara/Turkey judgment, the ECtHR described the common ground method as follows:

'85.The Court, in defining the meaning of terms and notions in the text of the Convention, can and must take
into account elements of international law other than the Convention, the interpretation of such elements by
competent organs, and the practice of European States reflecting their common values. The consensus
emerging from specialised international instruments and from the practice of contracting States may constitute
a relevant consideration for the Court when it interprets the provisions of the Convention in specific cases.

86.In this context, it is not necessary for the respondent State to have ratified the entire collection of
instruments that are applicable in respect of the precise subject matter of the case concerned. It will be
sufficient for the Court that the relevant international instruments denote a continuous evolution in the norms
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and principles applied in international law or in the domestic law of the majority of member States of the
Council of Europe and show, in a precise area, that there is common ground in modern societies (…).'209

It is already clear from this description that in order to find common ground, full consensus between the
Contracting States is not required. For example, in 2002 the ECtHR accepted a right to recognition of gender
reassignment despite 'the lack of a common European approach' towards the subject matter.210 The ECtHR
referred to 'the clear and uncontested evidence of a continuing international trend’.211

The common ground method is somewhat comparable to the reflex effect that national courts, in
implementing open standards into national law, can attribute to treaty provisions and ‘soft law’ that have no
direct effect.212 This explains why the Court of Appeal in its contested judgment reached the same conclusion
on the basis of Articles 2 and 8 ECHR as the District Court did on the basis of Article 6:162 DCC: for the
concrete implementation of the reduction obligation, the District Court and the Court of Appeal sought to draw
on the same climatological insights, objectives of international climate policy and principles of international law.

The ECtHR case law so far does not provide a definitive answer to the question of whether and, if so, precisely
which positive obligations arise from Articles 2 and 8 ECHR with regard to climate change.213 This does not
mean that the national court should refrain from rendering an opinion on the matter. The following may be
relevant in this context.

The common ground method and international environmental law

International environmental law is a specific part of international law that is governed by its own rules and
principles.214 Particularly important in this case are the ‘no harm rule’, which means that a State may not use or
allow the use of its own territory for activities that harm other States, and the ‘precautionary principle’,
according to which a lack of scientific certainty should not be a reason to postpone effective and proportionate
measures to prevent serious and irreversible damage, to the environment.215 Following the example of the
District Court, the Court of Appeal based its opinion in part on these rules and principles of environmental
law.216

Focusing on climate change issues,217 relevant is the fact that Article 2 UNFCCC requires States to reduce
greenhouse gas emissions within a time-frame sufficient to allow ecosystems to adapt naturally to climate
change, to ensure that food production is not threatened and to enable economic development to proceed in a
sustainable manner. The principles formulated in Article 3 UNFCCC (i.e. the principles of equity, precaution and
sustainability) referred to by the Court of Appeal in para. 7 are particularly important in this context.

Of particular importance is the principle of equity, which means, among other things, that Contracting States
must take action against climate change in accordance with their 'common but differentiated responsibilities
and respective capabilities'. More specifically, it emerges from this principle that the countries considered to be
industrially developed countries at the time the UNFCCC was concluded, including the Netherlands, ‘should take
the lead’ in combating climate change and its adverse consequences (Article 3(1) UNFCCC), as the Court of
Appeal also found in para. 9. Wewerinke-Singh deduces from this that, in a human rights approach to climate
change, 'the standard of care may differ from one State to another'.218

The reduction commitments agreed upon in the Kyoto Protocol between a number of Annex I countries for the
period 2008-2012 have, according to prevailing insights, the status of minimum standards. They do not relieve
states of their general obligations under international law, such as obligations under human rights conventions
or the no harm rule. This is clear from the statements made by some countries upon signing the UNFCCC,219

but also follows from the nature of the Kyoto Protocol itself.220

From an international environmental law point of view, the Paris Agreement is important as well. This
agreement recognised 'the need for an effective and progressive response to the urgent threat of climate
change'. It also stipulates that the global warming should remain 'well below 2ºC', but preferably aiming for
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1.5ºC. To achieve this goal, the Contracting Parties, including the Netherlands, set the objective 'to reach global
peaking of greenhouse gas emissions as soon as possible (…) and to undertake rapid reductions thereafter in
accordance with best available science'.221

The common ground method and human rights-based climate commitments

From a human rights perspective, relevant is the fact that in recent years the link between climate change and
human rights has been increasingly explicitly established at the international level. For instance, the
contribution of the UN High Commissioner for Human Rights to the 2015 climate conference in Paris includes
the following:

'Climate change impacts, directly and indirectly, an array of internationally guaranteed human rights. States
(duty-bearers) have an affirmative obligation to take effective measures to prevent and redress these climate
impacts, and therefore, to mitigate climate change, and to ensure that all human beings (rights-holders) have
the necessary capacity to adapt to the climate crisis.'222

This does not, however, exclusively concern Articles 2 and 8 ECHR. An explicit reference to human rights can be
found in the introduction of the aforementioned Paris Agreement (2015):

'Acknowledging that climate change is a common concern of humankind, Parties should, when taking action to
address climate change, respect, promote and consider their respective obligations on human rights, the right
to health, the rights of indigenous peoples, local communities, migrants, children, persons with disabilities and
people in vulnerable situations and the right to development, as well as gender equality, empowerment of
women and intergenerational equity.' 223

The 2015 UNEP report ‘Climate Change and Human Rights’ formulates five human rights obligations in relation
to climate change, including mitigation and adaptation obligations.224 In this context, reference can also be
made to a ‘Statement on the human rights obligations related to climate change’ by the UN Special Rapporteur
on Human Rights and the Environment. With reference to the ‘Framework principles on human rights and the
environment’225 drawn up earlier in UN context, the Special Rapporteur argues that it follows from this that
humans rights require States 'to establish, implement and enforce effective laws and policies to reduce
greenhouse gas emissions'.226 Reference should also be made to the previously mentioned Oslo Principles on
Global Climate Obligations, drawn up by a group of experts in the field of international law, human rights and
environmental law. It argues, including on the basis of human rights, that States with excessive emissions of
greenhouse gases are obliged to reduce emissions 'within the shortest time feasible'.227

The international sources refer in turn to national court decisions in climate cases.228 A national court
judgment referred to in many of these international sources, in addition to the judgments by the District Court
and the Court of Appeal in the Urgenda case, is the Leghari judgment rendered by the Lahore High Court in
2015. In summary, this case concerned the question of whether the Pakistani government was obliged to
implement a 2012 policy framework, the ‘National Climate Policy and Framework’, which included mitigation and
adaptation measures. The Pakistani court considered, with reference to various national and international
sources, that 'the delay and lethargy of the State in implementing the Framework offend the fundamental rights
of the citizens'. In an interim decision, that court established, among other things, a ‘Climate Change
Commission’, to monitor the implementation of the climate policy.229

In her study into climate obligations under international law, Wewerinke-Singh concludes that human rights
oblige States to adapt and mitigate.230 In their recent preliminary advice for the Dutch Lawyers’ Association,
Arts and Scheltema defended the view that human rights only impose an adaptation obligation on States – i.e.
to address the consequences of climate change – and not a mitigation obligation – i.e. to prevent dangerous
climate change by reducing emissions.231 In general, this point of view does not seem to be supported by the
international sources discussed above.232 Hey and Violi state in their 2018 preliminary advice for the Association
of International Law that the climate cases that have been instituted throughout the world thus far relate to
mitigation measures.233 Spier rejects the view expressed by Arts and Scheltema. According to him, it is actually
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the view 'that excessive emissions are a human rights violation (...) that is rapidly gaining ground'.234 Spier
points out, moreover, that adaptation alone is far from enough to eliminate all the consequences of climate
change.235

From an ECHR perspective, it can be added that the ECtHR seems to prefer mitigation (prevention) over
adaptation (harm reduction). Illustrative is the Kolyadenko/Russia judgment, which concerned a flooded
residential area because a large volume of water had to be released from a reservoir after heavy rains.
According to the ECtHR, the Russian authorities should have prevented the flooding by keeping a nearby river
clean 'with a view to mitigating, if not preventing, the risk and consequences of flooding in the event of the
urgent evacuation of water from the reservoir'.236 In the ECtHR’s view, adaptation is in order where mitigation is
impossible or cannot be demanded of States, such as in the case of unavoidable natural disasters. This is clear,
for example, from the Özel et al./Turkey judgment concerning the collapse of buildings due to an earthquake, in
which the ECtHR considered:

'La Cour observe que les séismes sont des évènements sur lesquels les États n’ont pas de prise et pour lesquels
la prévention ne peut consister qu’à adopter des mesures visant à la réduction de leurs effets pour atténuer au
maximum leur dimension catastrophique. À cet égard, la portée de l’obligation de prévention consiste donc
essentiellement à adopter des mesures renforçant la capacité de l’État à faire face à ce type de phénomènes
naturels violents et inattendus que peuvent être les tremblements de terre.' 237

The international legal sources just discussed seem able to provide common ground for the finding that
Contracting States are obliged by virtue of human rights to seriously reduce greenhouse gas emissions from
their territory: a far-reaching best-efforts obligation. The legal sources in question do not answer the questions
of within what time period and to what extent reduction is required. In order to answer that question, the
District Court and Court of Appeal have sought to establish a connection with, among other things, the various
COP decisions that have been rendered in UN context since the publication of the AR4 report.238 The Court of
Appeal’s reasoning based on this is contested in grounds for cassation 4 through 8. Those complaints are
discussed in Chapter 4 of this opinion.

The first three grounds for cassation relate to the substantiation of the order under human rights law. These
grounds are aimed at various opinions of the Court of Appeal and basically concern three subjects, each of
which are discussed below in separate sections.

Requirement of specific risks for residents of the Netherlands? (grounds for cassation 1.1 and 2)

Ground for cassation 1 is aimed at paras. 40-43, where the Court of Appeal explained the legal framework,
specifically: Articles 2 and 8 ECHR and the interpretation thereof. Ground for cassation 1.1 is of an introductory
nature. The complaint entails that in its description and further application of the legal framework, the Court of
Appeal based itself on an incorrect interpretation of the law. In particular, the Court of Appeal allegedly failed to
appreciate that in order to assume a positive obligation under Article 2 and/or Article 8 ECHR, there must be a
real and immediate risk of violation of the rights protected under Article 2 and/or Article 8 ECHR of 'specific or
specifically identifiable persons or groups' that are located within the jurisdiction of the State. That complaint is
fleshed out in ground for cassation 2, which is directed against paras. 44-45.

In para. 45, the Court of Appeal concluded that there was ‘a real threat of dangerous climate change, resulting
in the serious risk that the current generation of citizens will be confronted with loss of life and/or a disruption
of family life’. The Court of Appeal ruled that on the basis of Articles 2 and 8 ECHR, the State is obliged to

3 Substantiation of the order under human rights law (grounds for cassation 1-3)
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provide protection against this real threat. The State does not dispute the facts on which the Court of Appeal
based these opinions as set out in para. 44. Its complaints are directed against the consequences that the Court
of Appeal has attached to the facts in para. 45. 239 These complaints entail the following.

First, the State has argued that also in view of Article 1 ECHR, Articles 2 and 8 ECHR merely give rise to
obligations in respect of persons who are subject to the jurisdiction of the State.240 According to the State, this
means that a positive obligation as presumed by the Court of Appeal can only exist if the risk identified by the
Court of Appeal of dangerous climate change occurs specifically in the Netherlands, or at least with regard to
persons who are located within the jurisdiction of the State of the Netherlands (within the meaning of Article 1
ECHR). Considered in that light, in the opinion of the State this ruling is legally incorrect or insufficiently
substantiated (ground for cassation 2.1).241

Secondly, the State has argued that in view of the territoriality principle in Article 1 ECHR, decisive is where the
consequences of the emission of greenhouse gases in the Netherlands occur. If the Court of Appeal is of the
opinion that the State is obliged on the basis of Articles 2 and 8 ECHR to take reduction measures regardless of
the location on the planet where the consequences of the emission of greenhouse gases in its territory occur, in
the opinion of the State that opinion is incorrect: on the basis of those articles, the State can only be obliged to
take reduction measures that prevent or limit the consequences of climate change in respect of persons who
are subject to the jurisdiction of the State as referred to in Article 1 ECHR (ground for cassation 2.2).

Thirdly, the State has argued that in order to assume a reduction obligation based on Article 2 or Article 8
ECHR, the State must know, or at least ought to know, of the specific consequences of climate change on a
demarcated area designated for human habitation. The State has emphasised that the ECHR does not entail
any general right to protection of the environment.242 According to the State, Article 8 requires a causal
connection between the activity (here: the emission of greenhouse gases) and the specific negative impact on
an individual's human rights caused by that activity. A negative impact on society as a whole is insufficient. This
is why the Court of Appeal could not base the State's positive obligation on the general consequences of climate
change mentioned in para. 44 - at least not without further reasons. By extension, the State has argued that
the Court of Appeal ought to have investigated 'the probability of said consequences (...) occurring in a
demarcated area within the Netherlands designated for human habitation' (ground for cassation 2.3).

In summary, the State has argued that the Court of Appeal ought to have established: which specific rights
protected by Articles 2 and/or 8 ECHR are at risk of being violated by the consequences of climate change
mentioned in para. 44 and in what way, and which persons or groups that are located within the jurisdiction of
the State are exposed to that risk (ground for cassation 2.4).

Fifthly, the State has argued that in order to assume a positive reduction obligation based on Article 2 or Article
8 ECHR, a threat must exist that is not only real but also immediate. In the opinion of the State, it must be
plausible that the consequences named by the Court of Appeal in para. 44 'will also materialise in the short
term'. This is not the case, according to the State, because for the time being, the 2ºC target being exceeded is
not at issue. If the Court of Appeal has applied the precautionary principle, its decision is also incorrect, or at
least incomprehensible without further reasons. According to the State, that principle exclusively applies to
'clearly identifiable risks to a certain living environment'. The Court of Appeal did not establish such risks for the
Netherlands. In the opinion of the State, the fact that the consequences of climate change cannot be avoided in
the long term if a reduction of at least 25% has not been realised by the end of 2020 does not entail the
existence of 'consequences of climate change that will materialise in the short term' (briefly put, according to
ground for cassation 2.5).

Sixthly, the State has complained that the Court of Appeal failed to appreciate that an obligation to protect 'all
residents of the Netherlands' against 'any form of dangerous consequences of climate change' cannot be based
on Article 2 and/or Article 8 ECHR. Furthermore, in the opinion of the State the interests of the residents of the
Netherlands are 'not congruent' on this point, because 'a measure that protects one resident may have harmful
impact on another resident' (ground for cassation 2.6).
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These complaints can be discussed jointly. First and foremost: the issue addressed by these grounds for
cassation was not discussed on appeal. The State has acknowledged the climate risk and the need to reduce
greenhouse gas emissions, and has also endorsed the 2°C target advocated by Urgenda. In addition, the State
has made no reservation requiring specific risks for residents of the Netherlands in order to presume a
reduction obligation borne by the State, nor has it argued that such specific risks are absent.243 The ground for
cassation does not provide any references in the procedural documents on appeal to the State’s assertions
addressing this issue.244 This means that these complaints may remain moot, as a new defence may not be
conducted in proceedings for cassation.245 We will briefly discuss the complaints nevertheless.

In the previous chapter, it already emerged that in defining the scope of protection of Articles 2 and 8 ECHR,
weight should be assigned to the nature of the danger involved; see section 2.59. With ‘untargeted’ risks, such
as earthquakes or harm to the living environment, with a view to the principle of effective interpretation the
requirements to be imposed on the specification of the interests involved are not as high, as discussed in
section 2.37 above. In that sense, Article 2 ECHR offers 'general protection to society' in such cases. Positive
obligations to protect society may also ensue from Article 8 ECHR (see section 2.60 above). Demonstrable
damage or threat of damage is not required in assuming a violation of Articles 2 and 8 ECHR, nor required when
pronouncing an order based on Article 3:296 DCC. The issue is whether there is a real risk of harm to the
interests of individuals protected by Articles 2 and 8 ECHR (cf. section 2.57 above).

The danger of climate change due to an increase in the planet’s temperature is characterised by the fact that
this is a global threat to the lives and family lives of individuals throughout the world, in a manner that makes it
impossible to exhaustively specify who will suffer as a result, where on the planet, and at what time. This
conclusion does not prejudice the fact that certain groups of residents may be especially vulnerable to certain
consequences of climate change. For example, the increased sea level feared - one of the harmful
consequences of climate change mentioned in para. 44 - threatens people living in low areas in particular,
including large parts of the Netherlands.

The State acknowledges all of this: it is the essence of its position that climate change is a global issue that
must be addressed globally.246 The fact that the dangers of climate change cannot be translated into specific
risks for individual persons can be deemed a fact that is generally known. The court may indicate which threats
are involved, as the Court of Appeal did at the third and fourth bullet points of para. 44. However, the State is
asking the Court of Appeal to do the impossible by demanding a specification of the dangers caused by climate
change to specific or specifically identifiable individuals or groups located within the jurisdiction of the State. Put
differently: if the opinion as argued by the State were followed, Articles 2 and 8 ECHR would not offer any more
protection against climate change than possibly obliging the State to take adaptation or other measures after
the fact to combat the consequences of climate change. As explained, some authors do indeed defend that
position.247

Weighing the facts as established is reserved for the Court of Appeal; those facts cannot be weighed again in
proceedings for cassation. It emerged in Chapter 2 that the case law of the ECtHR offers starting points for the
obligation of the State to reduce, or ensure the reduction of, the emission of greenhouse gases, as assumed by
the Court of Appeal. This is because the ECHR requires effective and active protection of the rights safeguarded
by Articles 2 and 8 ECHR (see section 2.37 et seq.). If possible, that protection must be realised through
preventive action (section 2.53 et seq.), and it extends to society as a whole in specific cases. The position that
human rights may oblige states to mitigate is also gaining support in the international context (section 2.79 et
seq.). In light of the common ground method applied by the ECtHR itself, the latter is an important viewpoint
that supports the reduction obligation derived by the Court of Appeal from Articles 2 and 8 ECHR.

The Court of Appeal based its reduction order on the sum of the specific risks in para. 44 that - also - threaten
residents of the Netherlands, and not on one general climate risk that threatens the entire world's population.
The literature refers to an 'accumulation of the threatened violations of the human rights of individuals'.248 It
would be extraordinary for a violation of collective human rights not to be covered by Articles 2 and 8 ECHR
while each of some innumerable violations on a smaller scale would fall within the scope of those articles. The
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circumstance that Article 34 ECHR does not allow an actio popularis does not detract from this. Article 34 ECHR
merely governs access to the ECtHR, as held by the Court of Appeal in para. 35, which is not disputed in these
proceedings for cassation.

There is no violation of the principle of territoriality in view of the foregoing, as the Court of Appeal limited its
judgment to the interests of residents of the Netherlands.249 Ground for cassation 2.2 fails for this reason.

The State’s assertion that for the time being, there is no 'immediate' threat to the Netherlands (ground for
cassation 2.5) does not change the foregoing. Firstly, the positive obligations from Articles 2 and 8 ECHR are of
a preventive nature. According to the ECtHR, the fact that the threatening danger may not materialise for
decades to come does not rule out the need to take precautionary measures now, even if the exact nature and
scope of those risks are still uncertain (see section 2.53 et seq. above). Secondly, the danger on which the
Court of Appeal based the reduction order is not hypothetical: it already latently exists. The latter will also be
addressed when discussing the second question.

Following the foregoing, the other complaints need no separate discussion. The conclusion is that ground for
cassation 1.1 and all of the complaints from ground for cassation 2 fail.

Margin of appreciation in respect of the reduction pathway (grounds for cassation 1.2 and 1.3)

Grounds for cassation 1.2 and 1.3 - directed against paras. 40-43 - concern the question of whether and, if so,
to what extent the State is entitled to any margin of appreciation in determining its policy in respect of reducing
the emission of greenhouse gases. Referring to the case law of the ECtHR discussed above in section 2.47 et
seq. on the application of Article 8 ECHR to environmental issues, the State advocates a 'wide margin of
appreciation'. The Court of Appeal was only entitled to assess whether the State has found a fair balance
between the individual and general interests to be weighed. The choice of the 'reduction pathway' - meaning
the time and speed at which measures to reduce emissions are taken - is included in its margin of appreciation,
according to the State. The State believes this involves one of its key objections to the challenged opinion.250

Grounds for cassation 8.3 and 8.4 elaborate on this with more targeted complaints in connection with the
State's position that a 'postponed' reduction pathway - meaning a less far-reaching reduction in the period until
the end of 2020 and increasing reduction efforts in the respective subsequent periods until 2030 and 2050 - will
also lead to the realisation of the 2ºC target.251

The margin of appreciation assigned by the ECtHR to national authorities in the application of Articles 2 and 8
ECHR, with the ensuing fair balance criterion, is not intended to govern internal domestic relationships, such as
the national court in respect of the national executive or the legislator. The margin of appreciation doctrine
ensues from the principle of subsidiarity, which entails that the legal protection offered by the ECHR must be
primarily realised on the national level. Against that backdrop, the national court is not necessarily required to
exercise restraint in areas where the ECtHR applies a margin of appreciation (see section 2.69).

The State argues in favour of analogous application of the margin of appreciation doctrine by the national
courts.252 Henceforth in this conclusion, we will presume by way of assumption that the margin of appreciation
doctrine is suitable for analogous application in national relationships: the State is basically saying that it is
entitled to a wide margin of discretion and appreciation. Relevant is the fact that the ECtHR assigns a wide
margin of appreciation to the national authorities in its assessment of certain cases of violation of Article 8
ECHR; the second paragraph of that article governs the possibility of intervention by authorities in the exercise
of one of the protected rights from the first paragraph of that article. By contrast, Article 2 ECHR has no second
paragraph that allows restrictions. Within the context of Article 2 ECHR - life-threatening situations - as a rule
the ECtHR does not apply any margin of appreciation. This does not prejudice the fact that in the assessment of
positive obligations based on Article 2 ECHR, the ECtHR assigns a certain margin of appreciation to the national
authorities, by not requiring measures that result in an 'impossible or disproportionate burden' (see section
2.43 et seq. above).
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The Court of Appeal did not fail to appreciate all of this. Its opinion was based on the following steps: the
State endorses that in order to prevent dangerous climate change, the increase in the world’s temperature must
be less than 2ºC (para. 30). If this target is not realised, there is a serious risk that the current generation of
residents of the Netherlands will be faced with loss of life or disruption of their family life (para. 45). In order to
realise the 2ºC target, reducing emissions by 25 to 40% in 2020 is deemed necessary (para. 46 et seq.). A
reduction obligation of 25% at the end of 2020 is therefore in line with the State's duty of care as ensues from
Articles 2 and 8 ECHR (para. 53).

This strongly abbreviated depiction of the reasoning shows that the Court of Appeal did not base its opinion on
the - future and general - danger of climate change as such, but rather based it on the specific, already latently
existing danger that the 2ºC target will not be realised, with all of the risks this involves for residents of the
Netherlands. For various reasons, the Court of Appeal deems a reduction of at least 25%, to be realised in
2020, necessary in order to rein in this danger, to wit: the danger of not realising the 2ºC target, with all of the
ensuing consequences. The complaints directed against this opinion will be discussed in Chapter 4.
Furthermore, the Court of Appeal acknowledges that the Netherlands cannot solve the climate issue on its own
(para. 62).

The basis on which the Court of Appeal based its opinion that below the minimum of 25% reduction in 2020,
the State has no margin of appreciation in respect of the reduction pathway, also follows from the foregoing.
The 2ºC target is established between the parties. A reduction of at least 25% before the end of 2020 is
necessary, according to the Court of Appeal’s reasoning, if that target is to be realised. The State does not have
the discretion to choose to postpone this reduction until a later point in time, as this would insufficiently rein in
the danger of the 2ºC target not being realised. Incidentally, in the choice of the measures to be taken and the
instruments to be used to that end, the State does have the margin of appreciation it is advocating (para. 74).

Regardless of the outcome of the complaints about the technical climatological substantiation of this opinion of
the Court of Appeal, to be discussed in Chapter 4, the reasoning applied by the Court of Appeal in itself
certainly is in line with the case law of the ECtHR regarding positive obligations based on Articles 2 and 8,
respectively, of the ECHR. It was already demonstrated above that within the context of dangerous activities
and harm to the environment, the ECtHR intensively assesses the policy considerations as weighed by the
national authorities. More specifically, it was shown that their margin of appreciation does not relieve states of
their obligation to 'act in good time, in an appropriate and, above all, consistent manner' (see section 2.64
above). The complaints are based on an incorrect interpretation of the law in so far as they entail that the
margin of appreciation doctrine impedes an intensive or other assessment by the court of the time and speed of
the reduction measures.253

With all of the foregoing, it must not be forgotten that the Court of Appeal certainly did assign a certain
margin of appreciation to the State in various respects. A margin of appreciation was taken into account in the
opinion that departing from a necessary reduction in emissions of 25-40% in 2020, the order issued does not
go beyond a reduction of 25% in 2020. Furthermore, like the parties, the Court of Appeal departed from the
2ºC target and the 450 ppm scenario rather than from the target of 1.5ºC laid down in the Paris Agreement.
The Court of Appeal emphasised all of this in para. 50, where it held that it did not apply ‘overly pessimistic
starting points’ in determining the State's duty of care.

The conclusion is that grounds for cassation 1.2 and 1.3 miss the mark.

No standing due to lack of similar interests? (ground for cassation 3)

Ground for cassation 3 is directed against paras. 35-38, where the Court of Appeal held that Urgenda has
standing by virtue of Article 3:305a DCC and has a sufficient interest in the reduction order being sought. The
State has questioned whether the interests of residents of the Netherlands protected by Articles 2 and 8 ECHR
in connection with climate change are similar interests within the meaning of Article 3:305a(1) DCC. The State
has not disputed Urgenda’s standing to bring a class action to protect the living environment. The purport of the

når må reduksjonen nås? 
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complaints is that the Court of Appeal should have held that Urgenda has no standing in so far as its claim is
based on Articles 2 and 8 ECHR.254 To that end, the State has argued that the ECHR 'only guarantees individual
rights' and does not protect 'society as a whole'. The similarity requirement from Article 3:305a DCC therefore
entails, in the opinion of the State, that the Court of Appeal should have determined 'which interests protected
by Article 2 and/or Article 8 ECHR are impacted in what way and in respect of which individuals or groups'.

It must be noted first and foremost that this question, like the first question on which it elaborates (see
section 3.10 above), was not discussed in the fact-finding instances. As concluded by the Court of Appeal in
para. 37, it was 'not in dispute' between the parties that Urgenda has standing in so far as it is taking action
against the emission of greenhouse gases in the territory of the Netherlands on behalf of the current generation
of Dutch residents. The State is disputing this conclusion in the proceedings for cassation. In this regard, the
State refers to its assertion that pursuant to Article 34 ECHR, Urgenda cannot directly rely on Article 2 and/or
Article 8 ECHR.255 In the State’s opinion, the Court of Appeal should have interpreted this assertion as a defence
as to standing. In the alternative, the State has argued that the Court of Appeal should have investigated at its
own initiative whether the interests being served by Urgenda with reliance on Articles 2 and 8 ECHR are 'similar'
within the meaning of Article 3:305a DCC (ground for cassation 3.5).

In para. 35 the Court of Appeal answered the question of whether the victim requirement from Article 34
ECHR impedes Urgenda’s reliance on the ECHR rights of Dutch residents within the context of a class action
pursuant to Article 3:305a DCC. There, the Court of Appeal ruled that Article 34 ECHR merely governs access to
the ECtHR, and does not impede reliance on ECHR rights in a class action pursuant to Article 3:305a DCC. This
opinion rightly256 was not disputed in the proceedings for cassation.

This question of the 'carry-over effect' must be distinguished from the question of standing discussed here,
and therefore from the question of whether the interests being served by Urgenda are similar within the
meaning of Article 3:305a(1) DCC. According to the current status of the case law, the similarity requirement
from Article 3:305a(1) DCC does not create a standing requirement to be assessed by the court at its own
initiative. The interest requirement laid down in Article 3:303 DCC - which is partly an extension of the
similarity requirement (cf. section 2.7) - should be applied by the court at its own initiative according to
prevailing insights.257

In any event, there is no room for application by the court of the similarity requirement at its own initiative
when the facts mutually asserted by the parties give no point of reference for doing so. In this case, as
explained, there was no discussion in the proceedings before the District Court and the Court of Appeal about
the nature of the climate danger (cf. section 3.10 above). Consequently, the similarity of the interests involved
was not a subject of discussion between the parties. The State’s positions in this regard in its grounds for
cassation - phrased generally, with no reference to the relevant sources in the procedural documents258 - are
new elements of the debate that are inadmissible in proceedings for cassation. There was no room for an
investigation of the similarity requirement by the Court of Appeal at its own initiative. Superfluously, the
following is noted in this regard.

The case law of the ECtHR regarding positive obligations from Articles 2 and 8 ECHR offers no support for the
position argued by the State that the ECHR 'only protects individual rights'. On the contrary: the ECtHR has
ruled that Article 2 ECHR offers 'general protection to society' in certain cases, and has also assigned a general
scope of protection to Article 8 ECHR where the ECtHR deemed this necessary for the sake of the effectiveness
of the rights involved. The generality of State’s position that the case law being referred to 'always [concerns]
damage that has already been suffered by a specific group of people, and caused by a specific act or omission
by these national authorities',259 is incorrect. For example, the complainant in the Stoicescu/Romania case
(about stray dogs260) was not part of a 'specific group' and had not yet suffered damage at the time the
government was obliged to take measures to protect her from that danger. We also refer to the judgment in the
Campeanu/Romania case.261
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Furthermore, systematic interpretation of the ECHR262 does not seem to support the State’s position,
according to which the scope of protection of Articles 2 and 8 ECHR is limited by the victim requirement from
Article 34 ECHR. Articles 2 and 8 ECHR are in Section I of the convention, the title of which is 'Rights and
Freedoms'. Article 34 is in Section II, entitled 'European Court of Human Rights'. The latter section contains
procedural provisions governing access to the ECtHR, as rightly concluded by the Court of Appeal in para. 35,
focusing on Article 34 ECHR, undisputed in the proceedings for cassation.

The principles of effective interpretation and subsidiarity inherent in Article 1 ECHR provide no support for the
State’s position, either. Those principles actually advocate assigning full effect to ECHR rights on the national
level, from the procedural aspect, as well (cf. sections 2.37 and 2.39 above). It is not in dispute that Article
3:305a DCC offers the necessary room for the representation of general environmental and other interests in a
class action on the national level. It is simply a fact that ECHR rights are applied in national practice in class
actions by virtue of Article 3:305a DCC.263 The Supreme Court also assesses general policy choices made by the
national authorities based on Articles 2 and 8 ECHR outside of the framework of class actions.264 The
Administrative Jurisdiction Division of the Council of State does so, as well.265 Its recent decision on gas
extraction in Groningen and the accompanying earthquake risk is an example of this. Briefly put, the Division
ruled with reference to Articles 2 and 8 ECHR that the Minister must more comprehensibly explain the manner
in which gas extraction will be terminated and the reasons why that termination cannot be realised more
quickly.266

The conclusion is that the complaints in ground for cassation 3 fail.

4. Reduction of greenhouse gas emissions in the Netherlands by at least 25% in 2020 (grounds for
cassation 4-8)

Introduction

This part of the opinion concerns the substantiation of the Court of Appeal's rulings that a reduction of
greenhouse gas emissions in the Netherlands of at least 25% (as compared to 1990) in 2020 is necessary and
in line with the State's duty of care.267 That substantiation has both factual and juridical components. In short,
this concerns the following. The parties concur on the 2ºC target. It has been established as fact that in order
to realise the 2ºC target, greenhouse gas emissions must be reduced more than they currently are. This
scientific climate insight can be translated into a certain reduction target for the Netherlands - of at least 25%
in 2020 - based on various points of reference. The ruling that the Netherlands must individually endeavour to
contribute to achieving the 2ºC target, even though the Netherlands cannot prevent global warming on its own,
without contributions from other countries, is a legal opinion.

This part of the opinion firstly provides a summary of the legal and factual information on which the Court of
Appeal based its rulings.

To that end, inventory is then taken of the relevant legal and policy framework, in particular in so far as that
framework pertains to targets for the reduction of greenhouse gases (section 4.5 et seq.). This is followed by a
discussion of the IPCC reports relevant to the debate in this case, specifically the Fourth Assessment Report
from 2007 (‘AR4’), in which the reduction target applied by the Court of Appeal of 25-40% is mentioned, and
the most recent Fifth Assessment Report from 2013-2014 (‘AR5’) (section 4.34 et seq.).

We will then discuss the facts established by the Court of Appeal in respect of climate change, with a further
assessment of the connection between the 2ºC target, the carbon budget and emission reductions (section 4.49
et seq.). Next we will summarise the Court of Appeal's assessment of the facts, culminating in its opinion that
the Netherlands must reduce greenhouse gas emissions in 2020 by at least 25% as compared to 1990 (section
4.54 et seq.).

After this, the State's complaints directed against this in grounds for cassation 4 through 8 will be summarised
and discussed based on the subjects mentioned in section 4.84 et seq.
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The legal and policy framework 268

UNFCCC. On the international level, the 1992 UN Climate Convention is the basis for the climate agreements
relevant to these proceedings. See in this regard section 1.2(xiv) et seq. The following subjects are discussed in
more detail below: (i) Annex I countries, (ii) the COPs, and (iii) the Paris Agreement.

Annex I countries. In part, the UN Climate Convention is based on the principle that the parties should
protect the climate system for the benefit of present and future generations of humankind, 'on the basis of
equity and in accordance with their common but differentiated responsibilities and respective capabilities'.
'Accordingly, the developed country Parties should take the lead in combating climate change and the adverse
effects thereof' (Article 3(1)).

In Article 4(2), the UN Climate Convention describes the obligations of the developed country parties and the
other parties included in Annex I. In the procedural documents, these parties are referred to as the Annex I
Countries. The Netherlands is one of the Annex I countries.

The Annex I countries undertook obligations that include adopting policy and taking corresponding measures
regarding the mitigation of climate change, including policy and measures adopted by regional organisations for
economic integration. The premise in that regard is that these developed countries should take the lead in
reversing trends in the area of anthropogenic emissions in the long term (see Article 4(2)(a) of the UN Climate
Convention and the principle of 'differentiated responsibilities and respective capabilities' referred to above).
They must also periodically communicate about the policy and the measures taken, with the objective of
individually or collectively returning to their 1990 levels (Article 4(2)(b) of the UN Climate Convention).

In Article 4(3-5), the UN Climate Convention describes the obligations of the developed country parties and the
other developed parties included in Annex II. The Netherlands is also one of the Annex II countries. Briefly put,
these countries make financial means available to the parties that are developing countries, along with
environmentally-friendly technologies and know-how. Therefore, Annex II does not comprise a group of
developing countries.269

Conference of the Parties (COP). The COP is the supreme body of the UN Climate Convention (Article 7(1)
of the UN Climate Convention). The COP 'shall keep under regular review the implementation of the Convention
and any related legal instruments that the Conference of the Parties may adopt, and shall make, within its
mandate, the decisions necessary to promote the effective implementation of the Convention'. (Article 7(2) of
the UN Climate Convention.) In addition, the COP’s powers include making recommendations (Article 7(2)(g))
and adopting regular reports on the implementation of the Convention (Article 7(2)(f)).

As is evident from Article 7(2) of the UN Climate Convention, the COP may adopt legal instruments and make
other decisions. Examples of these include the Kyoto Protocol and the Paris Agreement, which are treaties.270

Nevertheless, in general COP decisions are not legally binding271, and in that sense they are not a source of
international law. They are, however, regularly deemed to be 'soft law' as referred to in section 2.31 of this
opinion.272

In these proceedings, various COP decisions have been pointed out in which direct or indirect reference is made
to a reduction target for Annex I countries of 25-40% in 2020 as compared to 1990. These decisions are
mentioned below in section 4.13 et seq. It is not in dispute that these COP decisions are not decisions or
provisions that have direct, binding effect.273

To the extent still relevant,274 in referring to COP decisions a distinction can be made between:

- CP decisions: 'Decisions adopted by the Conference of the Parties'; and

- CMP decisions: 'Decisions adopted by the Conference of the Parties serving as the meeting of the Parties to
the Kyoto Protocol'.

An overview of a few of the COPs (climate conferences) relevant to these proceedings is given below.
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4.12

4.13

4.14

4.15

4.16

COP-3 was held in Kyoto, Japan, in 1997, resulting in the Kyoto Protocol.275 In it, various, but not all,276 Annex
I countries mutually agreed on specific reduction levels for the period 2008-2012 (see section 1.2(xvi)).

The ‘commitments’ under the Kyoto Protocol may be jointly satisfied; states then join forces in what is referred
to as a ‘bubble’ (Articles 3 and 4 of the Kyoto Protocol). On that basis, the EU Member States jointly committed
to a reduction level for the period 2008-2012.277 However, if the EU Member States were to fail to satisfy the
joint obligations, individual Member States are responsible for their agreed individual obligations, according to
Article 4(5) of the Kyoto Protocol.278

COP-13 was held on Bali in 2007, at which the Bali Action Plan was created, containing agreements on
mitigation, adaptation, technological collaboration and financial support (see section 1.2(xvii)).279 The preamble
to the Bali Action Plan includes the following references to the IPCC's AR4 Report, discussed below at 4.39:

'Recognizing that deep cuts in global emissions will be required to achieve the ultimate objective of the
Convention and emphasizing the urgency1 to address climate change as indicated in the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change,'

with a reference in footnote 1 to various pages of the AR4 Report:280

'Contribution of Working Group III to the Fourth Assessment Report of the Intergovernmental Panel on Climate
Change, Technical Summary, pages 39 and 90, and Chapter 13, page 776.'

Said page 776 contains Box 13.7 as referred to below, stating a reduction target for the Annex I countries of
25-40% in 2020 as compared to 1990.

COP-16 was held in Cancun in 2010. At this COP, the parties adopted the Cancun Agreements (see section
1.2(xviii)-(xix)).281 In their 'Cancun Pledges', the parties laid down their specific reduction targets, with the EU
pledging to reduce the emission of greenhouse gases by 20% as compared to 1990 by the end of 2020. The EU
explicitly offered to reduce the emission of greenhouse gases by 30% if the other developed countries, among
others, committed to a similar reduction.282

During this COP, the countries that were party to the Kyoto Protocol adopted a decision,283 which refers in its
preamble to the outcome of the AR4 Report and the reduction target included therein for Annex I countries, as
a group, of 25-40% in 2020 as compared to 1990:284

'Also recognizing that the contribution of Working Group III to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of Climate Change, indicates that
achieving the lowest levels assessed by the Intergovernmental Panel on Climate Change to date and its
corresponding potential damage limitation would require Annex I Parties as a group to reduce emissions in a
range of 25–40 per cent below 1990 levels by 2020, through means that may be available to these Parties to
reach their emission reduction targets,'

During COP-17, held in Durban in 2011, the countries that were party to the Kyoto Protocol also adopted a
decision referring to a reduction percentage for the Annex I Countries of 25-40% in 2020 as compared to
1990:285

'Aiming to ensure that aggregate emissions of greenhouse gases by Parties included in Annex I are reduced by
at least 25–40 per cent below 1990 levels by 2020, noting in this regard the relevance of the review referred to
in chapter V of decision 1/CP.16 to be concluded by 2015,'.

The eighteenth COP, held in Doha, Qatar in 2012, adopted the Doha Amendment (see section 1.2(xx)).286 This
amendment amended Annex B of the Kyoto Protocol, but never went into force.287 Where the first version of
this Annex concerned the 'first commitment period' 2008-2013, in the amendment the emission reduction levels
were determined for the 'second commitment period' 2013-2020.288 For the EU, this amendment entailed EU
Member States committing to a 20% reduction in 2020 as compared to 1990.
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4.17

4.18

4.19

4.20

4.21

The Doha Amendment mentions a reduction percentage for the Annex I Countries of 25-40% in 2020 as
compared to 1990:289

'7. Decides that each Party included in Annex I will revisit its quantified emission limitation and reduction
commitment for the second commitment period at the latest by 2014. In order to increase the ambition of its
commitment, such Party may decrease the percentage inscribed in the third column of Annex B of its quantified
emission limitation and reduction commitment, in line with an aggregate reduction of greenhouse gas emissions
not controlled by the Montreal Protocol by Parties included in Annex I of at least 25 to 40 per cent below 1990
levels by 2020;’.

At the next COP-19, held in Warsaw in 2013, reference was made to this part of the Doha Amendment in
Decision 1/CP.19, para. 4(c):

'(c) Urging each developed country Party to revisit its quantified economy-wide emission reduction target under
the Convention and, if it is also a Party to the Kyoto Protocol, its quantified emission limitation or reduction
commitment for the second commitment period of the Kyoto Protocol, if applicable, in accordance with decision
1/CMP.8, paragraphs 7–11;'.

At the COPs in 2014 (Lima)290 and 2015 (Paris)291 reference was made to 1/CP.19, paras. 3 and 4. Urgenda
believes this is another reference to the reduction target of 25-40%.292 According to Urgenda, the COP
decisions adopted after Paris no longer specifically referred to this reduction target.293 The State believes that
reference to the reduction target of 25-40% was only made in the decisions of the COPs in Cancun, Durban and
Doha.294 According to the Court of Appeal, this percentage was referred to in the COPs held in Bali, Cancun,
Doha and Warsaw.295

Paris Agreement.296 The Paris Agreement adopted in Paris in COP-21 in (also the Paris Climate
Agreement)297 was already briefly stated in paragraph 1.2 (xxi). Briefly put, the objective of the Paris
Agreement is to improve implementation of the UN Climate Convention and the objective, reinforcing the global
response to the threat of climate change. In the Paris Agreement, the parties strive to achieve this by limiting
the increase of the worldwide average temperature to 2°C, and by continuing to endeavour to limit the increase
to 1.5°C (Article 2(1) and at a).

All of the parties are required to make an ambitious, nationally determined contribution ('NDC') to the global
response to climate change, and to give notice of this contribution (Article 3). With a view to the
aforementioned temperature objective, the parties are endeavouring to achieve the peak level of the emission
of greenhouse gases as soon as possible. The parties also acknowledge that the parties to the agreement that
are developing countries will reach this peak later (Article 4(1)). The parties are to take national mitigation
measures (Article 4(2)). Each subsequent nationally determined contribution of a party must go further than its
nationally determined contribution at that time and must reflect the highest possible level of ambition (Article
4(3)).

According to the Paris Agreement, all countries must contribute to limiting the emission of greenhouse gases.

Like with the UN Climate Convention, the Paris Agreement is based on a number of - largely similar - principles,
including the equity and the principle of common but differentiated responsibilities and respective capabilities,
in the light of different national circumstances (preamble and Article 2(2)). The parties that are developed
countries must continue taking the lead by undertaking economy-wide absolute emission reduction targets.

The distinction between Annex I countries and other countries is no longer included in the Paris Agreement.
Briefly put, this is based on the fact that some non-Annex I countries, such as China, India, Brazil and
Indonesia, have since developed to such an extent that they are responsible for a large part of global
greenhouse gas emissions.298The Paris Agreement does not change the UN Climate Convention, however, as a
result of which the distinction between Annex I countries and other countries still exists, at least formally.299
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4.22

4.23

4.24

4.25

4.26

In the preamble to the COP decision to adopt the Paris Agreement, reference is made to the urgent need to do
something about the significant gap between the reductions of greenhouse gas emissions that were pledged
and those that are needed:300

'Emphasizing with serious concern the urgent need to address the significant gap between the aggregate effect
of Parties’ mitigation pledges in terms of global annual emissions of greenhouse gases by 2020 and aggregate
emission pathways consistent with holding the increase in the global average temperature to well below 2 °C
above pre-industrial levels and pursuing efforts to limit the temperature increase to 1.5 °C above pre-industrial
levels,

Also emphasizing that enhanced pre‐2020 ambition can lay a solid foundation for enhanced post‐2020 ambition,

Stressing the urgency of accelerating the implementation of the Convention and its Kyoto Protocol in order to
enhance pre-2020 ambition,'.

All this is fleshed out in this COP decision at para. 105 et seq. concerning 'Enhanced action prior to 2020', to
which reference was already made in a footnote to section 4.18.

The European Union Article 191 TFEU contains the EU's environmental objectives, providing for example:

'Article 191

1. EU policy on the environment shall contribute to pursuit of the following objectives:

- preserving, protecting and improving the quality of the environment;

- protecting human health;

- prudent and rational utilisation of natural resources;

- promoting measures at international level to deal with regional or worldwide environmental problems, and in
particular combating climate change.

2. EU policy on the environment shall aim at a high level of protection taking into account the diversity of
situations in the various regions of the EU. It shall be based on the precautionary principle and on the principles
that preventive action should be taken, that environmental damage should as a priority be rectified at source
and that the polluter should pay. (…).'

As indicated, the EU has committed to a 20% reduction of greenhouse gas emissions in 2020 as compared to
1990, with a conditional offer of a 30% reduction.301

A reduction target of 30% in 2020 is reported in the European Council's conclusions of 8/9 March 2007:302

'30. The European Council reaffirms that absolute emission reduction commitments are the backbone of a
global carbon market. Developed countries should continue to take the lead by committing to collectively
reducing their emissions of greenhouse gases in the order of 30 % by 2020 compared to 1990. They should do
so also with a view to collectively reducing their emissions by 60 % to 80 % by 2050 compared to 1990.'

The negotiated contribution referred to is then stated in section 4.24: a pledge of 20% and a conditional offer of
30%.

The size of the contribution was subject to previous discussions. This is evident from, for example, the EC's
announcement of 10 January 2007 (COM(2007) 2 final) referred to by the District Court in para. 2.60:

'The Council has agreed that developed countries will have to continue to take the lead to reduce their
emissions between 15 to 30 % by 2020. The European Parliament has proposed an EU CO2 reduction target of
30 % for 2020 and 60 to 80 % for 2050.'

In this announcement, the EC proposed to the EU (at 1):
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4.27

4.28

4.29

4.30

4.31

4.32

'in the context of international negotiations the objective of 30 % reduction in greenhouse gas emissions (GHG)
by developed countries by 2020 (compared to 1990 levels). This is necessary to ensure that the world stays
within the 2ºC limit. Until an international agreement is concluded, and without prejudice to its position in
international negotiations, the EU should already take on a firm independent commitment at this time to
achieve at least a 20% reduction of GHG emissions by 2020, by means of the EU emission trading scheme (EU
ETS), other climate change policies and actions in the context of the energy policy. This approach will allow the
EU to demonstrate international leadership on climate issues.'

The EU's pledge of 20% in 2020 is lower than the 25-40% mentioned in AR4, as also noted, for example, in
the EESC's advice of July 2008 referred to in para. 2.61 of the District Court's judgment. As explained, this was
politically motivated.

By contrast, the EC's announcement of 10 January 2007, cited above in section 4.26, refers to a 'necessary'
reduction target of 30% in 2020 in connection with the 2ºC target.303 Recital 6 of Directive 2009/29/EC links a
reduction of 30% in 2020 in so many words to scientific insights when referring to the objective:

'to achieving an overall reduction of more than 20 %, in particular in view of the European Council’s objective of
a 30 % reduction by 2020 which is considered scientifically necessary to avoid dangerous climate change.'

The EU adopted various directives and decisions for the implementation of its environmental policy. Reference
can be made in particular to the ETS Directive already briefly mentioned in section 1.2 at (xxiv)-(xxv) and to
what is known as the Effort Sharing Decision.

ETS Directive The Directive concerning a scheme for greenhouse gas emission allowance trading,304 known
as the ETS Directive, is from 2003 and has since been amended by, for example, Directive 2009/29 EC305 and
by Directive 2018/410.306

The ETS only applies to large, energy-intensive companies like large power plants and refineries.307 Companies
in the EU that are subject to the ETS system may only emit greenhouse gases if they surrender emission
allowances. These emission allowances may be bought, sold or retained.308 Certain industrial sectors are
awarded certain quantities of emission allowances in order to prevent 'carbon leakage', for example.309 As of
2019, a Market Stability Reserve (MSR) will withdraw certain quantities of emissions from the market,
temporarily or otherwise.310

According to Directive 2009/29 EC, the total volume of greenhouse gases which ETS companies may emit in the
period 2013-2020 decreases annually until, in 2020, a 21% reduction is achieved in comparison to the year
2005.311 Directive 2018/410 tightens the ETS system, including by making it possible to cancel certain emission
allowances.312

Effort Sharing Decision . Decision no. 406/2009/EC313, states that with a view to regulation of emissions in
the non-ETS sectors, developed countries, including the EU Member States, should continue to take the lead by
committing to collectively reducing their emissions of greenhouse gases in the order of 30% by 2020 compared
to 1990 However, the European Council decided that until a global and comprehensive agreement for the period
after 2012 is concluded, and without prejudice to its position in international negotiations, the Community
makes a firm independent commitment to achieve at least a 20% reduction of greenhouse gas emissions by
2020 compared to 1990.314 Based on the Effort Sharing Decision315, it was determined that was within the EU,
for non-ETS sectors, the reduction target of 20% in 2020 means that the Netherlands will have to achieve a
emissions reduction of 16% as compared to emissions in 2005.

The Netherlands. The government’s concern is to keep the country habitable and to protect and improve the
environment.316 The ETS Directive has been translated into Dutch legislation. The Climate Act recently took
effect (see paras. 1.6-1.7). The Netherlands is a party to the UN Climate Convention, the Kyoto Protocol and
the Paris Agreement.
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4.33

4.34

4.35

4.36

4.37

4.38

4.39

As mentioned earlier (section 1.2 at (xxvii)-(xxix)), the Netherlands applied the premise of a reduction target
for 2020 of 30% as compared to 1990. This objective was adjusted in 2011 to a reduction within the EU context
of 20% in 2020, at least 40% in 2030 and 80-95% in 2050, always as compared to 1990.317 The Climate Act
envisages a reduction of 49% in 2030 and 95% in 2050.

IPCC reports AR4 and AR5 318

In cassation, a major part of the discussions pertain to the meaning of the IPCC Reports AR4 and AR5. The
IPCC was already mentioned in section 1.2 at (x)-(xi). Below, we will discuss (i) the IPCC's working method,
and the two Assessment Reports relevant in these proceedings: (ii) AR4 from 2007 and (iii) AR5 from 2013/14.

IPCC's working method. The IPCC's work is divided over three Working Groups. Working Group I studies
existing scientific knowledge in respect of the climate system and the climate change. Working Group II is
charged with studying the consequences of climate change on the environment, the economy and society.
Working Group III discusses the possible strategies in response to these changes. The Working Groups perform
their work based on the 'Principles Governing IPCC Work' and the accompanying 'Procedures for the
preparation, review, acceptance, adoption, approval and publication of IPCC reports'.319 The procedures320

address matters including dealing with uncertainties in the Assessment Reports.321

Each part of an Assessment Report by one of the three Working Groups comprises (i) a Summary for
Policymakers, (ii) the actual chapters of the report, and possibly (iii) a Technical Summary. An Assessment
Report also contains a Synthesis Report, which summarises the three reports made by the three Working
Groups.

The various parts of an Assessment Report are subject to 'different levels of formal endorsement', to wit:
'acceptance', 'adoption', or 'approval'.322 In descending order of the seriousness of the procedure, these
variations entail the following:323

- Approval: 'that the material has been subject to detailed, line by line discussion and agreement.';

- Adoption: 'a process of endorsement section by section (and not line by line) used for the longer report of the
Synthesis Report as described in section 4.4 and for Overview Chapters of Methodology Reports.'; and

- Acceptance: 'that the material has not been subject to line by line discussion and agreement, but nevertheless
presents a comprehensive, objective and balanced view of the subject matter.'

The following levels of approval apply to the various parts of an Assessment Report:324

'A. In general, IPCC Reports are accepted by the appropriate Working Group. Reports prepared by the Task
Force on National Greenhouse Gas Inventories are accepted by the Panel. Summaries for Policymakers are
approved by the appropriate Working Groups (Section 4.2) and subsequently accepted by the Panel (Section
4.4). Overview chapters of Methodology Reports are adopted, section by section, by the appropriate Working
Group or in case of reports prepared by the Task Force on National Greenhouse Gas Inventories by the Panel
(Section 4.4). In the case of the Synthesis Report the Panel adopts the underlying Report, section by section,
and approves the Summary for Policymakers. The definition of the terms 'acceptance', 'adoption' and 'approval'
will be included in the IPCC published Reports (Section 4.6).

B. Technical Papers are not accepted, approved or adopted by the Working Groups or the Panel but are finalised
in consultation with the Bureau, which will function in the role of an Editorial Board (Section 5).

C. Supporting Materials are not accepted, approved or adopted (Section 6).'

Fourth Assessment Report (AR4).325 In the Synthesis Report AR4, the following is reported regarding the
consequences of a temperature increase of 2°C above the pre-industrial level:326

'Confidence has increased that a 1 to 2°C increase in global mean temperature above 1990 levels (about 1.5 to
2.5°C above pre-industrial) poses significant risks to many unique and threatened systems including many
biodiversity hotspots.'
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4.40

4.41

4.42

4.43

4.44

4.45

4.46

4.47

Table 3.10 of the report by Working Group III offers insight into the possibilities for not exceeding the 2°C
limit.327 A summary is given of the connection between various emissions scenarios, stabilisation objectives and
temperature changes. Account was also taken of climate sensitivity of likely (>66%) 2-4.5°C. The 'climate
sensitivity' reflects the extent to which the temperature is expected to respond to twice the greenhouse gas
concentration in the atmosphere. The report goes on to depart from a 'best estimate' climate sensitivity of 3°C.

According to the Report, departing from a climate sensitivity of 3°C, a temperature increase of no more than
2°C can only be achieved if the concentration of greenhouse gases in the atmosphere stabliseds at around 450
ppm:328

'This ‘best estimate’ assumption shows that the most stringent (category I) scenarios could limit global mean
temperature increases to 2°C–2.4°C above pre-industrial levels, at equilibrium, requiring emissions to peak
within 10 years. Similarly, limiting temperature increases to 2°C above pre-industrial levels can only be reached
at the lowest end of the concentration interval found in the scenarios of category I (i.e. about 450 ppmv CO2-
eq using ‘best estimate’ assumptions). By comparison, using the same ‘best estimate’ assumptions, category II
scenarios could limit the increase to 2.8°C–3.2°C above pre-industrial levels at equilibrium, requiring emissions
to peak within the next 25 years, whilst category IV scenarios could limit the increase to 3.2°C–4°C above pre-
industrial at equilibrium requiring emissions to peak within the next 55 years. Note that Table 3.10 category IV
scenarios could result in temperature increases as high as 6.1°C above pre-industrial levels, when the likely
range for the value of climate sensitivity is taken into account.'

Chapter 13 of Working Group III's report (p. 776), reduction targets for Annex I countries, among others, with
a 450 ppm scenario are shown in Box 13.7:329

The Technical Summary of Working Group III's contribution to AR4/2007 (p. 90) also reports:

'Under most equity interpretations, developed countries as a group would need to reduce their emissions
significantly by 2020 (10–40% below 1990 levels) and to still lower levels by 2050 (40–95% below 1990 levels)
for low to medium stabilization levels (450–550ppm CO2-eq) (see also Chapter 3).'

Fifth Assessment Report (AR5).330 AR5 is the IPCC's most recent Assessment Report. In that report, the
IPCC's Working Group III concludes that if the concentration of greenhouse gases in the atmosphere stabilises
in 2100 at about 450 ppm, there is a chance of more than 66% that the increase in the global temperature will
remain below 2°C. In order to arrive at a concentration level of 450 ppm in 2100, global greenhouse gas
emissions in 2050 must be about 40%-70% lower than those in 2010. In 2100, the total emissions must be
reduced to nil, or to even less than in the year of comparison, according to the District Court while referring to
the Summary for Policymakers in the report from Working Group III (the table mentioned below reports a
bandwidth of -188 to -78%; also see paras. 4.147-4.149). Stabilisation at about 500 ppm in 2100 offers a
chance of more than 50% - more likely than not - of realising the 2ºC target.331

The foregoing is also evident from the following table in the AR5 Synthesis Report (p. 83):

The AR5 Synthesis Report describes an emission pathway - Representative Concentration Pathway or RCP - to
certain concentrations of greenhouse gases in the atmosphere with which the realisation of the 2ºC target is
'likely', meaning a chance of more than 66%. This is the 'RCP 2.6' scenario, as reported in the above Table 3.1
with a greenhouse gas concentration of 450 (430-480) ppm in 2100. RCP 2.6 and other RCPs are shown in the
figure below, Figure 3.2 from the AR5 Synthesis Report (p. 82):

The IPCC Working Group III expects that absent additional reduction measures, Earth's temperature in 2100
will have increased by 3.7 to 4.8°C and the level of 450 ppm will have been exceeded in 2030:332

'Without additional efforts to reduce GHG emissions beyond those in place today, emissions growth is expected
to persist driven by growth in global population and economic activities. Baseline scenarios, those without
additional mitigation, result in global mean surface temperature increases in 2100 from 3.7 °C to 4.8 °C
compared to pre-industrial levels (…) (median values; the range is 2.5 °C to 7.8 °C when including climate
uncertainty (…) (high confidence). The emission scenarios collected for this assessment represent full radiative
forcing including GHGs, tropospheric ozone, aerosols and albedo change. Baseline scenarios (scenarios without
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4.53

4.54

explicit additional efforts to constrain emissions) exceed 450 parts per million (ppm) CO2eq by 2030 and reach
CO2eq concentration levels between 750 and more than 1300 ppm CO2eq by 2100. This is similar to the range
in atmospheric concentration levels between the RCP 6.0 and RCP 8.5 pathways in 2100. For comparison, the
CO2eq concentration in 2011 is estimated to be 430 ppm (uncertainty range 340 – 520 ppm).'

As mentioned earlier in section 1.2 at (xxii)-(xxiii), the UNEP has issued the same warning. In its Annual
Report 2017, UNEP notes that if the 'emissions gap' is not overtaken by 2030, it is highly unlikely that the 2ºC
target will still be achievable. Even if the reduction targets on which the Paris Agreement is based were to be
implemented in full, 80% of the carbon budget still available within the context of the 2ºC target will have been
consumed by 2030. Departing a 1.5°C target, the carbon budget will have been completely exhausted by then.
This was why even more ambitious reduction targets are needed for 2020, according to the UNEP.

The facts; 2ºC target, carbon budget and emission reductions

Below, we will summarise the key facts established by the District Court and the Court of Appeal in respect of
the necessity of reducing greenhouse gas emissions. Continuing along that line, we will then discuss the
concept of the carbon budget and its effect on the speed at which the emission of greenhouse gases must be
reduced (section 4.55). First, however, we would note the following regarding the establishment of facts in civil
proceedings.

The nature of the establishment of facts. In these proceedings, the State and Urgenda have extensively
discussed what they believe to be the relevant facts. Although they differ in terms of their opinion about the
meaning that can be attached to the facts in respect of the admissibility of Urgenda's claim, the State and
Urgenda largely concur on the relevant facts as such. This means that in principle, the civil court must depart
from those facts.333

On that basis, therefore, the District Court established the relevant facts for the assessment of Urgenda's
claim.334 Criticism is heard in the literature, however, of parts of facts established by the District Court -
because it is 'doubtful', according to one author, 'that what the parties acknowledge reliably reflects the current
state of the art'.335 This criticism, which may remain moot, was not relevant on appeal, as the facts established
by the District Court were not put to a discussion on appeal. This is why the Court of Appeal was required to
depart from those facts.336 As noted earlier (section 1.35), the Supreme Court does not conduct a new
investigation of the facts in cassation.337

In these proceedings, therefore, it has been asserted without discussion that a connection exists between
human activity and global warming, for example, and that consensus exists regarding the 2ºC target, and that
the emission of greenhouse gases must be limited.

The State did point out certain uncertainties identified by the IPCC in respect of climate change and their
consequences.338 The Court of Appeal took such uncertainties into account in its assessment of the relevant
facts.339

The key facts 340 Below, we will once again summarise the key facts; also see section 1.2(i) et seq. as
introduction to the in-depth discussion that will follow.

(i) Greenhouse gases CO2 (carbon dioxide) is the most important greenhouse gas. Other greenhouse gases,
such as methane, laughing gas, and fluorinated gases, may have a larger greenhouse effect - expressed as
Global Warming Potential or GWP - albeit for a shorter period than CO2. In that sense, the Court of Appeal's
opinion at 3.3 is apparently intended to mean that other greenhouse gases have a lower global warming
potential than CO2 and degrade at another speed. This opinion is not disputed in cassation.

The concentration of greenhouse gases in the atmosphere is expressed using the unit parts per million,
abbreviated as ppm. The abbreviation 'ppm CO2-eq' (parts per million CO2 equivalent) is used to indicate the
concentration of all greenhouse gases combined, with the amount of greenhouse gases other than CO2 being
converted into CO2 in terms of warming effect.
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(ii) The greenhouse effect and climate change There is a direct, linear connection between greenhouse gas
emissions caused by humans, which are partly caused by the burning of fossil fuels, and the warming of the
planet. Once emitted, CO2 remains in the atmosphere for hundreds of years, if not longer.

The planet Earth is 1.1ºC warmer today than in the pre-industrial era. Global warming amounted to approx.
0.4ºC between 1850 and 1980. Since then, global warming has continued for another 0.7ºC to the current level
of 1.1ºC; this global warming is expected to accelerate even more, in particular because greenhouse gas
emissions only realise their full warming potential after thirty to forty years.

(iii) The 2ºC target Climate scientists and the global community concur that global warming must be kept amply
below 2ºC, while a 'safe' temperature increase should not be more than 1.5ºC, all as compared to the pre-
industrial level. Global warming of more than 2ºC in comparison to the pre-industrial era would cause, for
example: flooding as a result of sea level rise; heat stress as a result of more intense and longer-lasting heat
waves, increases in respiratory ailments associated with deteriorating air quality, droughts (with devastating
forest fires), increased spread of infectious diseases, severe flooding as a result of torrential rainfall, and
disruptions in the production of food and the supply of drinking water. Ecosystems, flora and fauna will be
eroded and there will be losses in terms of biodiversity. An inadequate climate policy will result in the second
half of this century to hundreds of thousands of victims in Western Europe alone.341

As global warming continues, not only the seriousness of the consequences will increase. The accumulation of
greenhouse gases in the atmosphere could lead to the tipping point of the process of climate change, resulting
in an abrupt climate change for which neither man nor nature can be adequately prepared. The risk of such a
tipping point occurring increases at a steeping rate when the temperature increases between 1-2ºC.342

(iv) Realising the 2ºC objective Global greenhouse gas emissions are still increasing. The emission of
greenhouse gases remains high in the Netherlands, as well. Chances of reaching the 1.5ºC target are now very
slim. In any event, limiting global warming to less than 2ºC will take enormous effort.

(v) The carbon budget In the realm of climate science, as well as in the global community, long ago a
consensus was reached entailing that the average temperature of the planet may not increase by more than
2ºC in comparison to the average temperature during the pre-industrial era. If the concentration of greenhouse
gases in the atmosphere has not risen above 450 ppm by the year 2100, there is a reasonable chance that this
objective will be realised. Limiting global warming to no more than 1.5ºC - which is the objective of the Paris
Agreement - will require a significant reduction in the global concentration of greenhouse gases, to less than
430 ppm. The current concentration in 2018 was about 401 ppm. This means that the concentration of
greenhouse gases in the atmosphere may increase only to a very limited degree. The longer it takes to realise
the necessary reduction in emissions, the larger the total quantity of greenhouse gas emissions, and the earlier
the carbon budget will be exhausted.

(vi) The ultimate goal for 2100 and the reduction targets for 2050 and 2030 The ultimate goal is clear and not
in dispute. Global greenhouse gas emissions must be brought to halt by 2100. The parties also have no quarrel
as to the necessary interim reduction of 80-95% in 2050 as compared to 1990, and Urgenda endorses the
government's proposed reduction target of 49% in 2030 as compared to 1990.

Below, we will discuss the connection between the 2ºC target, the carbon budget and the speed of greenhouse
emission reductions in more detail based on the data and figures applied as premise by the District Court and
the Court of Appeal. Those form the basis for the Court of Appeal's summary considerations reflected above in
section 4.54.

The 2ºC target and the carbon budget What firstly follows from the facts as established is the importance
of realising the 2ºC target. The facts also show that with a view to the 2ºC target, the concentration of
greenhouse gases in the atmosphere may only increase to a limited degree, to wit to approx. 450 ppm. Given
the current concentration of greenhouse gases in the atmosphere (2018: 401 ppm), there is only limited room
for the emission of greenhouse gases before a concentration of 450 ppm is reached. This room is called the
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carbon budget.343 The carbon budget limits the total of worldwide greenhouse gas emissions. Each ton of
emissions reduces the remaining budget. The longer it takes to realise the necessary reduction in emissions,
the larger the total quantity of greenhouse gas emissions, and - therefore - the earlier the carbon budget will be
exhausted (see 4.54(v) above).

The carbon budget and the speed of the reductions Therefore, it follows from the facts that the speed of
the emission reductions is crucial. The earlier reductions commence, the more time before the remaining
budget is exhausted. Conversely, the later a reduction is realised, the less time before the budget is exhausted.
This means that the sooner reductions commence, the more time left for taking measures to combat climate
change and its consequences.

The Court of Appeal refers to para. 4.32 of the District Court's judgment in this regard. The District Court also
devoted attention to the carbon budget in para. 2.32 of its judgment. Those opinions by the District Court are
included in the established facts from which the Court of Appeal departed. First we will discuss para. 2.32 and
then para. 4.32 of the District Court's judgment.

In para. 2.32 of its judgment, the District Court referred to the UNEP Emissions Gap Report 2014. In that
report, the question of when the world must be greenhouse gas neutral given the 2ºC target is discussed.
Greenhouse gas neutral means: a net result of anthropogenic positive and negative greenhouse gas emission of
zero.344

Here, positive emission refers to the emission of greenhouse gases due to human activity. Negative emission
refers to greenhouse gases being removed from the atmosphere by means of suitable technology.345 This is
sometimes referred to as Carbon Dioxide Removal (CDR) through means of Negative Emission Technologies
(NET).346 One example of this is BECCS: the production of energy through the combustion of biomass in which
greenhouse gases are stored, known as bio-energy (BE), followed by the capture and storage of the
greenhouse gases released during the combustion (carbon capture and storage: CCS).347 For the record, CCS
can also be used with processes in the energy or other sectors in which oil, coal or gas is combusted, but this
does not result in negative greenhouse gas emissions.

Negative emissions play a part in scenarios in which the concentration of greenhouse gases in the atmosphere
is temporarily higher than the concentration necessary in order to realise the 2ºC target, called 'overshoot'.348

The UNEP Report referred to by the District Court reflects the foregoing in this figure, departing from a carbon
budget in 2012 of 1000 giga tons of greenhouse gases for the 2ºC target.

The top image of the figure in section 4.59 shows what happens if emissions are higher for the time being,
and therefore if emissions are reduced at a slower rate. There are two main effects. Firstly, the remaining
carbon budget is exhausted faster. As a result, the tipping point at which no emissions – positive emissions –
are permitted is reached earlier. This means that intervention in the near and further future will have to be
more far-reaching in order to still reach zero emissions quickly, from a relatively high level of emissions. This
will probably be more difficult for society than a more gradual reduction of emissions.349 Secondly, more
negative emissions will be needed in the future. This means that the technologies necessary for this will be
relied on more heavily.350

The bottom part of the figure in section 4.59 shows what happens if emissions are lower earlier, and therefore
if emissions are reduced at a faster rate. In that event, the remaining carbon budget is exhausted more slowly.
As a result, the tipping point at which no emissions - positive emissions - are permitted is reached later. There
is more time to achieve the 2ºC target. Lower negative emissions will be needed, and the capture and storage
of greenhouse gases can commence later. This means that there will be more time before reliance on the
technologies necessary for the capture and storage of greenhouse gases is needed.

It therefore follows from the fact that only a limited carbon budget remains for achieving the 2ºC target that
reducing emissions faster and more will improve the chance of realising that target. In this regard the Court of
Appeal refers in para. 44 to para. 4.32 of the District Court's judgment. There, three Urgenda figures are
presented, the first of which is shown below. The first figure illustrates that not only the reduction targets for a
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certain year - such as 49% lower reductions in 2030 as compared to 1990 - but also the speed for realising that
reduction target in that year must be taken into account (referred to as reduction pathways [reductie routes] in
the figure shown below). The later emission reductions commence, the faster the carbon budget is exhausted.
In order to prevent this, later reductions would need to be accelerated in order to make up for the 'backlog'
incurred.

Figure 1(Urgenda)

Following the pathway entitled 'Fixed annual reduction percentage' [vast jaarlijks reductiepercentage], the red
(lower) part reflects the quantity of greenhouse gas emissions and thus the part of the carbon budget
consumed. Following the pathway entitled 'Fixed annual reduction quantity' [vaste jaarlijkse
reductiehoeveelheid], this consumption is collectively comprised of the red section and the blue (middle)
section. Following the pathway that Urgenda calls 'Postponed reduction' [uitgestelde reductie],351 the
consumption is collectively comprised of the red section, the blue section and the (top) grey section.

The other two Urgenda figures referred to by the Court of Appeal in para. 44 reflect the details of Urgenda's
Figure 1. They illustrate that the EU is following the scenario called 'Postponed reduction' by Urgenda, based on
the expected EU-wide reduction of 27% in 2020 and the EU reduction targets of 40% in 2030 and 80-95% in
2050. See para. 4.32 of the District Court's judgment for these figures.

The UNEP and Urgenda figures presented above in 4.59 and 4.63 only show the mechanisms described -
meaning the mechanism in which postponing the reduction of greenhouse gases leads to faster consumption of
the carbon budget remaining for realisation of the 2ºC target - even when the reduction target for a certain
year in the future, such as 2030 or 2050, remains the same.

The figures presented above do not show whether postponing reductions will already be problematic in the
short term, or whether there is still so much room in the remaining carbon budget that postponing reductions
will only become problematic if the reductions do not take place in the medium to long term. The following facts
have been established in these proceedings with regard to the latter.

(i) Global greenhouse gas emissions are still increasing. The current (meaning: 2018) concentration of
greenhouse gases is about 401 ppm, as a result of which the concentration may only increase to a limited
extent.352

(ii) The IPCC353 expects in AR5 that absent reduction measures, Earth's temperature will have increased by 3.7
to 4.8°C in 2100 and the level of 450 ppm will have been exceeded in 2030.354 The IPCC355 states in AR5 that
'(…) Delaying mitigation efforts beyond those in place today through 2030 is estimated to substantially increase
the difficulty of transition to low-longer-term emissions levels and narrow the range of options consistent with
maintaining temperature change below 2ºC relative to pre-industrial levels.'356

(iii) The UNEP357 concludes that with a view to achieving the 2°C target, there is an ‘emissions gap’.358 UNEP's
2017 Annual Report says that in light of the Paris Agreement, increased pre-2020 mitigation measures are more
urgent than ever. The UNEP also remarks that if the emissions gap is not bridged by 2030, achieving the 2°C
target is extremely unlikely. Even if the reduction targets on which the Paris Agreement is based were to be
implemented in full, 80% of the carbon budget still available within the context of the 2ºC target will have been
consumed by 2030. Departing a 1.5°C target, the carbon budget will have been completely exhausted by then.
This was why even more ambitious reduction targets are needed for 2020, according to the UNEP359. The
UNEP360 concludes that 'later action scenario’s361 may not be feasible in practise and, as a result, temperature
targets could be missed' and that 'later-action scenario’s pose greater risks of climate impacts'.362

(iv) In its report of 18 November 2016 further to the Paris Agreement, the Netherlands Environmental
Assessment Agency (Planbureau voor de leefomgeving - PBL)363 describes the limited carbon budget and the
need for a stringent climate policy throughout the world: a policy that must go much further than the existing
policy of the countries involved. According to the PBL, the Netherlands’ policy must be tightened in the short
term to bring it in line with the Paris Agreement (with regard to the Paris targets of 2°C and 1.5°C).364
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In addition, we would note that the speed of the consumption of the carbon budget is also illustrated by the
following figure from a publication in Nature (2017), to which Urgenda referred.365

Lastly, we would note that the feasibility of realising the 2°C target is also dependent on the use of
technologies for the large-scale capture and storage of greenhouse gases in the future. As discussed earlier,
reliance on such technologies in order to achieve the necessary negative emissions will increase as the
commencement of the reduction of greenhouse gas emissions is postponed. The Court of Appeal pointed out
that in 87% of the scenarios included in RCP2.6 from AR5 include premises that are related to negative
emissions.366

The Court of Appeal's assessment of the facts

Based on the facts discussed above, the Court of Appeal held firstly that it is appropriate to speak of 'a real
threat of a dangerous climate change' (para. 45).

The Court of Appeal went on to conclude that this threat 'result[s] in the serious risk that the current generation
of citizens will be confronted with loss of life and/or a disruption of family life'. The State's complaints against
this part of para. 45 were already discussed (section 3.2 et seq.).

The Court of Appeal subsequently explored the question that now has central focus: whether the State has
acted unlawfully in respect of Urgenda by not reducing the emissions by at least 25% as at the end of 2020,
despite the aforementioned real threats of danger (para. 46).

The Court of Appeal's opinion, already briefly summarised at 1.29, shows that it has assessed whether the
threat of a dangerous climate change obliges the State to take precautionary measures in the form of reducing
the emission of greenhouse gases in the Netherlands. Although the issue in this case can be considered unique,
the courts are familiar with this form of assessment of situations involving dangers in itself (in general in that
regard, see Chapter 2 of this opinion).

Below, we will discuss the individual steps taken by the Court of Appeal in its assessment of the situation. In
doing so, we will suffice with the essence of the Court of Appeal's reasoning. The details of that reasoning will
be discussed later, with parts 4-8 of the State's ground for cassation. We will not adhere to the sequence used
by the Court of Appeal for its opinions. Some of the steps could be reflected in a different order, as the Court of
Appeal has done, without detracting from the reasoning itself. We have made a distinction between the
following steps.

(i) There is a real threat of a dangerous climate change This fact (see para. 45) is the point of
departure for the reasoning about the State's duty of care. To counter this danger, the 2ºC target with the
corresponding concentration level of 450 ppm and therefore a certain carbon budget applies (para. 44). There is
no dispute about the reduction targets for 2050 (80%-95%) and 2030 (49%) (para. 46).

(ii) In the short term – up to the end of 2020 – more must be done to reduce emissions. See the
conclusion in para. 71 and para. 47 on which it is based. As mentioned above, if no reduction measures are
taken the IPCC expects the level of 450 ppm to have been exceeded by 2030 and according to UNEP it is highly
unlikely that the 2ºC target can still be realised if the emissions gap has not been closed by 2030. In para. 47,
the Court of Appeal ruled that this climatologically established need for greater reductions than at this time also
applies to the situation in the Netherlands in 2020 with a view to achieving the reduction targets in 2030 and
beyond. In the first place, the Court takes as a point of departure:

'47. (…) that the emission of all greenhouse gases combined in the Netherlands had dropped by 13%, relative
to 1990, in 2017. Even if the new calculation method was not used for this (see para. 21 of this judgment),367 a
significant effort will have to be made between now and 2030 to reach the 49% target in 2030; much more
efforts than the limited efforts the Netherlands has undertaken so far. (…)'

The Court of Appeal then referred to the consumption of the carbon budget in the period 2020 to 2030:
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'(…) It is also an established fact that it is desirable to start the reduction efforts at as early a stage as possible
in order to limit the total emissions in this period. Delaying the reduction will lead to greater risks for the
climate. A delay would, after all, allow greenhouse gas emissions to continue in the meantime; greenhouse
gases which linger in the atmosphere for a very long time and further contribute to global warming. In that
context, the Court would like to point out to the warnings issued by the UNEP, cited in paras. 2.29 through to
2.31 of the judgment. See also the report of the PBL of 9 October 2017 (Exhibit 77 of the State) p. 60, where
the PBL remarks that achieving the climate targets of the Paris Agreement not necessarily concerns achieving a
low emission level in 2050, but rather and particularly achieving low cumulative emissions, considering the fact
that each megaton of CO2 which is emitted into the atmosphere in the short term contributes to global
warming. (…)'

Lastly, the Court of Appeal referred to the (linear) reduction pathway used by the State for the 2050 and 2030
reduction targets and the (non-linear) reduction pathway used by the State for the 2020 reduction target:

'(…) An even distribution of reduction efforts over the period up to 2030 would mean that the State should
achieve a substantially higher reduction in 2020 than 20%. An even distribution is also the starting point of the
State for its reduction target of 49% by 2030, which has been derived in a linear fashion from the 95% target
for 2050. If extrapolated to the present, this would result in a 28% reduction by 2020, as confirmed by the
State in answering the Court’s questions.''

This last consideration shows that, with a view to the 2ºC target, the State started from the reduction target of
80%-95% by 2050, that it linearly infers from this the reduction target for 2030 (49%), but that it has set a
less far-reaching target for 2020, i.e. (not-linearly 28% but) 20% at EU level (we will not reiterate that this
target is broken down into the targets referred to in paras. 4.30-4.31 for the ETS sector and non-ETS sector).

(iii) Postponement is irresponsible. Postponing reductions or higher reductions will lead to greater risks
for the climate (paras. 47 and 52). The Court of Appeal held that, as there are clear indications now that the
current measures will be insufficient to prevent dangerous climate change, measures that are safe, or at least
as safe as possible, should be chosen, also on the basis of the precautionary principle (para. 73).

(iv) In particular, it is not possible to wait until 2030. The State has argued that, according to AR5,
the 2ºC target can still be achieved if certain reduction targets are achieved from 2030 onwards. The Court of
Appeal has rejected this position: targets for 2030 and beyond do not take away from the fact that a dangerous
situation is imminent, which requires interventions being taken now (para. 71). In particular, the Court of
Appeal ruled that the State cannot rely on the RCP2.6 scenario from AR5 because this scenario is based mainly
(87%) on so-called overshoot scenarios with negative emissions (para. 12). The possibility of removing
(sufficient) greenhouse gas from the atmosphere in the future with certain techniques is highly uncertain and,
as things stand at present, climate scenarios based on such techniques are not very realistic, according to the
Court of Appeal (para. 49).

(v) Emissions must be reduced by at least 25% by 2020. The Court of Appeal has specified its finding
that more must be done in the short term to reduce emissions: by the end of 2020, emissions must be at least
25% lower than in 1990. Urgenda claims an emission reduction in 2020 of at least 25% compared to 1990, so it
is up to the Court of Appeal to render an opinion on that (paras. 3.9 and 46). Achieving the 2ºC target will
require a 25%-40% reduction in emissions by 2020 (para. 49). This emerges from AR4 (para. 48), is confirmed
by the references to it in the various COP decisions (para. 51) and has not been overtaken by AR5 (para. 49).
The 450 scenario and the resulting need for a 25%-40% reduction in emissions by 2020 are not based on
excessively pessimistic assumptions (para. 50) and should be considered as a minimum (para. 73). This
reduction obligation is in line with the State’s duty of care (paras. 53 and 73). For many years, the Dutch
reduction target for 2020 was 30% compared to 1990 and it has been lowered to 20% at EU level without any
climatological substantiation being provided (paras. 52 and 72).
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(vi) The State’s counterarguments do not hold. See paras. 54-76. This includes the question of whether
the Netherlands can be held individually responsible for its share, which on a global scale is minor, of
greenhouse gas emissions and the State’s reliance on its discretion.

In the literature, the question has been raised as to how the courts can determine precisely that the Dutch
reduction of greenhouse gases must be (at least) 25% by 2020. It should be borne in mind that, in light of the
applicable rules of law, the court368 must (i) rule on the admissibility of a claim submitted to it and the points of
contention involved, such (ii) on the basis of the facts established and proven in the proceedings. 369

With regard to the point of contention in this case, the court was not asked to determine in abstract terms
what reduction percentage should be pursued by the Netherlands in which year. For example, it has not been
submitted to the court as to whether emission reductions in 2020 should be 24%, 25% or 26%. Nor did the
debate address the question of what the reductions should be in 2019 or 2021.370

In this case, the court must ultimately decide on Urgenda’s claim that the reduction in 2020 should be at least
25%.371 It is therefore only about 2020 and only about the percentage of 25% or at least 25%. The court must
assess whether sufficient facts and arguments have been presented to prove the need for that claimed
reduction.

On the basis of scientific reports, the Court of Appeal ruled that in the short term more must be done to
reduce emissions given the real threat of dangerous climate change. This brings the year 2020 into the picture.
The Court of Appeal then had to assess whether the reduction in that year should be at least 25%, as Urgenda
claims. No calculation model has been submitted to the Court of Appeal, if such a model could have even been
submitted, from which it could be easily deduced how much more emissions should be reduced by 2020 than
the 20% target set by the State at EU level. The Court of Appeal did have other information at its disposal.

From the available information – in particular information from IPCC AR4 and the references to it in COP
decisions – the Court of Appeal concluded that a reduction of least 25% is indeed necessary to respond to the
real threat of dangerous climate change. In this regard, the Court of Appeal considered its assessment of
various risks, such as (i) the extent to which, with these reductions, the 450 ppm scenario offers ‘certainty’ to
achieve the 2ºC target (‘a reasonable chance’ or ‘no more than a 50% chance’);372 (ii) the extent to which the
ordered reduction of 25% by 2020 helps to avert the threat (‘high plausibility’);373 and (iii) the extent to which
uncertainty about the State's ability to achieve a 25% reduction by 2020 is acceptable (not acceptable).374 The
Court of Appeal ruled that the Netherlands must make an individual contribution to the prevention of dangerous
climate change, even if the Netherlands cannot solve the climate problem on its own.375

Summary of the State’s complaints in grounds for cassation 4-8

The State has lodged a large number of complaints against the Court of Appeal’s opinion expressed in paras.
4.72 et seq. In grounds for cassation 4 through 8, each of which consists of several subgrounds, the State
directs complaints against (parts of) paras. 12, 15, 48, 49 and 62 (ground for cassation 4), paras. 12 and 50
through 53 (ground for cassation 5), para. 47 (ground for cassation 6), paras. 26, 60 and 62 (ground for
cassation 7) and paras. 47 and 53 through 76 (ground for cassation 8).

The State essentially argues the following in grounds for cassation 4-8.376 The State is not legally bound to a
reduction target of 25% by 2020. This reduction target is not a standard agreed upon by the State or an
internationally accepted standard. However, the State is bound by a 20% reduction by 2020 at international and
European level; this percentage will be amply met at EU level (i.e. 26% to 27%). The Court of Appeal should
have taken this into account.

The 25% reduction target by 2020 is not necessary in a factual sense for the achievement of the 2ºC target.
This necessity does not follow from the IPCC reports. The ordered additional reduction by the Netherlands in
2020 has no measurable effect on the global temperature increase.
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Moreover, the reduction target of 25% by 2020 was once proposed as a target for a group of rich countries (the
so-called Annex I countries to which the Netherlands belongs), but not as a target for an individual country
such as the Netherlands. The Netherlands alone cannot solve the global climate problem.

It is up to the State to decide which reduction pathway to follow. The Court of Appeal is crossing the discretion
afforded to the State.

We will discuss the complaints in grounds for cassation 4-8 below in as thematic a fashion as possible.377 In
delineating the various topics, we have identified three related themes, namely the need to reduce emissions,
the individual responsibility of the Netherlands, and the effects of the order.

We will first of all discuss the complaints that challenge the need for a reduction of at least 25% by 2020 as
such. This concerns the following points (paras. 4.89 et seq.).

(i) The legal nature of the reduction targets for 2020. It is discussed here whether the Court of Appeal assumed
that the reduction target of 25%-40% by 2020 was laid down specifically in a legally binding agreement or
standard and, if not, whether the Court of Appeal was allowed to assign reflex effect to that reduction target in
specifying the State's duty of care. Also discussed is whether the reduction target set at EU level precludes the
assignment of reflex effect and whether the Court of Appeal should have requested the ECJ for a preliminary
ruling on the matter. This is addressed in grounds for cassation 4.8, 5.4 and 5.6.

(ii) The significance of the reduction target of 25%-40% by 2020 from AR4 for Annex I countries. The reduction
order is based on an opinion on the need for further reductions in greenhouse gas emissions. If the Court of
Appeal did not assume that the reduction target of 25%-40% by 2020 was specifically laid down in a legally
binding agreement or standard, the question that arises is why significance has been attributed to the reduction
target of 25%-40% by 2020 mentioned in AR4, which has been referred to in later COP decisions. This is
addressed in grounds for cassation 4.1 and 5.4. 378

(iii) This raises the question of whether this target has now been overtaken by AR5 or because the distinction
between Annex I countries and other countries is outdated. This is addressed in grounds for cassation 4.2, 4.5,
4.6, 4.7, 5.2 and 5.4.

(iv) Another question that arises is whether further emission reductions in 2020 would be necessary if their
postponement were to be offset by an acceleration of emission reductions in the period up to 2030. This is what
grounds for cassation 5.5, 6.1, 6.2 and 6.3 are about.

(v) Lastly, there is the fact that Dutch policy until 2011 was aimed at a 30% reduction by 2020. This is what
grounds for cassation 5.5 and 5.6 are about.

Secondly, we will discuss the complaints which, in our opinion, are not so much about the need for the
emission reduction as such, but rather, at least in part, about the individual responsibility of the Netherlands.
This concerns the following points (paras. 4.178 et seq.).

(i) Does the reduction target from AR4 of 25%-40% in 2020 for the Annex I countries as a group also apply to
the Netherlands as an individual country? This is what grounds for cassation 4.3 and 7.1 through 7.5 are about.

(ii) The individual responsibility of the Netherlands for reducing Dutch emissions, given that the Netherlands
alone cannot solve the global climate problem. This in particular is what ground for cassation 7.7 is about.

We will then discuss the complaints relating to the effects of the additional Dutch emission reductions if the
reduction order is implemented (section 4.199). This is where, to a certain extent, the themes of ‘necessity’ and
‘individual responsibility’ meet.

This concerns, first of all, the need for these additional reductions if they only have a negligible impact on global
warming (grounds for cassation 4.4 and 7.6). Secondly, the State argues that it is not necessary for the
Netherlands to reduce emissions by at least 25% by 2020, because the EU as a whole will already be doing so
(ground for cassation 5.6). Thirdly, the question is whether the positive effect of the reduction order on Dutch
emissions could be offset by opposite effects abroad (grounds for cassation 8.5.1 and 8.5.2).
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Fourthly, we discuss the complaints about the application of the ECHR by the Court of Appeal, which build on
in part from grounds for cassation 1 and 2 (paras. 4.213 et seq.). In it, the State argues that the ECHR does
not provide a basis for the reduction order because, supposedly, it would not be effective (ground for cassation
8.2.1), while the Court of Appeal attributed too little significance to other measures, such as adaptation
measures (grounds for cassation 8.2.2-8.2.4). Furthermore, according to the State, the Court of Appeal took
too little account of the margin of appreciation (ground for cassation 8.3) and failed to subject the reduction
order to a fair balance review and proportionality review (ground for cassation 8.4).

Lastly, the remaining complaints of grounds for cassation 4 through 8 are discussed (paras. 4.236 et seq.).
They cover various topics: the 450 ppm scenario (ground for cassation 5.2 (para. 1); the precautionary
principle (ground for cassation 8.6); relativity (grounds for cassation 8.7.1-8.7.2); the remaining time until the
end of 2020 (ground for cassation 8.8); the 1.5°C target (ground for cassation 8.10); and also the complaints
in the various grounds for cassation that merely build on from others.

The legal nature of the reduction targets for 2020

This is the first of the five subthemes about the need for a reduction of at least 25% by 2020. These
subthemes concern one or more of the following considerations of the Court of Appeal:

'12. (…) AR4 (IPCC Fourth Assessment Report, 2007):

This report describes that global warming of more than 2ºC results in a dangerous and irreversible climate
change. To have a chance of more than 50% (‘more likely than not’) that the 2ºC threshold is not exceeded, the
report states that the concentration of greenhouse gases in the atmosphere must stabilise at a level of about
450 ppm in 2100 (hereinafter: the ‘450 scenario’). Following an analysis of several reduction scenarios, the
IPCC arrives at the conclusion in this report (see Box 13.7) that in order to achieve the 450 scenario, the total
emission of greenhouse gases by Annex I countries, including the Netherlands, in 2020 must be 25-40% lower
than in 1990. This report also describes that mitigation is generally better than adaptation. (…)

47. In the first place, the Court takes as a point of departure that the emission of all greenhouse gases
combined in the Netherlands had dropped by 13%, relative to 1990, in 2017. Even if the new calculation
method was not used for this (see para. 21 of this ruling), a significant effort will have to be made between now
and 2030 to reach the 49% target in 2030; much more efforts than the limited efforts the Netherlands has
undertaken so far. It is also an established fact that it is desirable to start the reduction efforts at as early a
stage as possible in order to limit the total emissions in this period. Delaying the reduction will lead to greater
risks for the climate. A delay would, after all, allow greenhouse gas emissions to continue in the meantime;
greenhouse gases which linger in the atmosphere for a very long time and further contribute to global warming.
In that context, the Court would like to point out to the warnings issued by the UNEP, cited in paras. 2.29
through to 2.31 of the judgment. See also the report of the PBL of 9 October 2017 (Exhibit 77 of the State) p.
60, where the PBL remarks that achieving the climate targets of the Paris Agreement not necessarily concerns
achieving a low emission level in 2050, but rather and particularly achieving low cumulative emissions,
considering the fact that each megaton of CO2 which is emitted into the atmosphere in the short term
contributes to global warming. An even distribution of reduction efforts over the period up to 2030 would mean
that the State should achieve a substantially higher reduction in 2020 than 20%. An even distribution is also
the starting point of the State for its reduction target of 49% by 2030, which has been derived in a linear
fashion from the 95% target for 2050. If extrapolated to the present, this would result in a 28% reduction by
2020, as confirmed by the State in answering the Court’s questions.'

48. In AR4, the IPCC concluded that a concentration level not exceeding 450 ppm in 2100 is admissible to keep
the 2ºC target within reach. The IPCC then concluded, following an analysis of the various reduction scenarios
(in Box 13.7), that in order to reach this concentration level, the total greenhouse gas emissions in 2020 of
Annex I countries, of which the Netherlands is one, must be 25-40% lower than 1990 levels. In AR5, the IPCC
also assumes that a concentration level of 450 ppm may not be exceeded in order to achieve the 2ºC target.
(…)
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49. (…) In order to assess whether the State has met its duty of care, the Court shall take as a starting point
that an emission reduction of 25-40% in 2020 is required to achieve the 2ºC target.

50. Incidentally, the 450-scenario only offers a more than 50% (‘more likely than not’) chance to achieve the
2ºC target. A real risk remains, also with this scenario, that this target cannot be achieved. It should also be
noted here that climate science has meanwhile acknowledged that a safe temperature rise is 1.5ºC rather than
2ºC. This consensus has also been expressed in the Paris Agreement, in which it was agreed that global
warming should be limited to well below 2ºC, with an aim for 1.5ºC. The ppm level corresponding with the
latter target is 430, which is lower than the level of 450 ppm of the 2ºC target. The 450-scenario and the
identified need to reduce CO2 emissions by 25-40% by 2020 are therefore not overly pessimistic starting points
when establishing the State’s duty of care.

51. The State has known about the reduction target of 25-40% for a long time. The IPCC report which states
that such a reduction by end-2020 is needed to achieve the 2ºC target (AR4) dates back to 2007. Since that
time, virtually all COPs (in Bali, Cancun, Durban, Doha and Warsaw) have referred to this 25-40% standard and
Annex I countries have been urged to align their reduction targets accordingly. This may not have established a
legal standard with a direct effect, but the Court believes that it confirms the fact that at least a 25-40%
reduction of CO2 emissions as of 2020 is required to prevent dangerous climate change.

52. Finally, it is relevant noting that up to 2011 the Netherlands had adopted as its own target a reduction of
30% in 2020 (see para. 19 of this ruling). That was, as evidenced by the letter from the Minister of Housing,
Spatial Planning and the Environment dated 12 October 2009, because the 25-40% reduction was necessary ‘to
stay on a credible track to keep the 2ºC target within reach’. No other conclusion can be drawn from this than
that the State itself was convinced that a scenario in which less than that would be reduced by 2020 was not
feasible. The Dutch reduction target for 2020 was subsequently adjusted downwards. But a substantiation
based on climate science was never given, while it is an established fact that postponing (higher) interim
reductions will cause continued emissions of CO2, which in turn contributes to further global warming. More
specifically, the State failed to give reasons why a reduction of only 20% by 2020 (at the EU level) should
currently be regarded as credible, for instance by presenting a scenario which proves how – in concert with the
efforts of other countries – the currently proposed postponed reduction could still lead to achieving the 2ºC
target. The EU itself also deemed a reduction of 30% for 2030 necessary to prevent dangerous climate change
(see para. 17 of this ruling).

53. The Court is of the opinion that a reduction obligation of at least 25% by end-2020, as ordered by the
district court, is in line with the State’s duty of care. (…).'

The complaints in grounds for cassation 4.8, 5.4 and 5.6 are directed first and foremost against the
considerations cited above, in particular paras. 12, 48, 51 and 52. They relate to the legal nature of the
reduction targets for 2020.

Ground for cassation 4.8 (paras. 1 and 2) concern the findings that a concentration level of up to 450 ppm is
‘permissible’ and ‘may not’ be exceeded, and that in 2020 emissions ‘should’ be 25% to 40% lower. According
to the State, the Court of Appeal thereby fails to recognise, put succinctly, that this concentration level (from
AR4 and AR5) and this reduction target (from AR4) cannot be qualified as a standard and that they have no
reflex effect in determining the State's obligations. Ground for cassation 5.4 (paras. 1 and 3 through 7) repeats
these complaints and also projects them on the reference to the COP decisions.

Grounds for cassation 5.4 (para. 7) and 5.6 (para. 6) further argue that, among other things, the Court of
Appeal wrongly failed to take account of the fact that the Netherlands will achieve the reduction targets that are
binding at the international and European level.

Ground for cassation 5.6 (para. 6) also contains a related complaint, namely that the Court of Appeal’s
reasoning implies an opinion on the lawfulness of EU measures and that the Court of Appeal should have
requested the ECJ for a preliminary ruling on the matter.
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Briefly put, these complaints raise the question of (i) whether the Court of Appeal assumed that the reduction
target of 25%-40% by 2020 is based on a legally binding agreement or standard; if this is not the case, (ii)
whether the Court of Appeal could attribute significance to this reduction target in specifying the State's duty of
care (reflex effect); (iii) whether the reduction targets set at EU level prevent the assignment of reflex effect;
and (iv) whether the Court of Appeal should have requested the ECJ for a preliminary ruling on the matter.

As will be explained below, in our opinion these complaints do not hold.

Binding agreement or standard? On the first point, the State in and of itself rightly argues that the
reduction target of 25%-40% in 2020 from AR4 is not based on a specific international agreement that is legally
binding on the State.

The Court of Appeal did not assume this to be the case either. After all, the Court of Appeal has taken account
of the international and European agreements entered into by the State and whether or not those agreements
are legally binding on the State (paras. 3.7 and 5 et seq.). The Court of Appeal mentions the legally binding
agreements made at EU level, the ETS Directive and the Effort Sharing Decision and the related reduction
targets (paras. 16-18).

The grounds for cassation also raise the question of whether the Court of Appeal assumed the existence of a
standard that is legally binding on the State (different from an agreement) in respect of the concentration level
of 450 ppm in AR4 and AR5, the reduction target of 25%-40% in 2020 from AR4 and the decisions of the COPs.
The State wonders whether the Court of Appeal has interpreted all this as ‘necessary in a normative sense’,379

i.e. as international obligations.380 The State has already indicated that it has doubts as to whether the Court of
Appeal assumed this to be the case, but it has formulated a number of complaints against this to be sure.381

As the State rightly points out (in ground for cassation 4.8), the IPCC does not establish binding382 standards,
the IPCC does not determine when dangerous climate change occurs, and the IPCC does not determine the
emission reduction policy to be pursued in order to achieve the 2ºC target.

The IPCC does, however, report on the relevant scientific insights with regard to, among other things, the
consequences of a certain temperature increase, the concentrations of greenhouse gases that give rise to that
increase and the reduction pathways that lead to the reduction of global warming to a certain temperature.

The District Court and Court of Appeal – rightly – took the latter as their starting point. For example, the
District Court and Court of Appeal consider that the IPCC studies, assesses and reports on the most recent
scientific, technical and socio-economic information produced worldwide. Such reports cover existing scientific
knowledge on the climate system and climate change; the impact of climate change on the environment, the
economy and society and the possible strategies to respond to these changes.383

Now, the State derives from the formulation of certain legal findings the possibility that the Court of Appeal
nevertheless assumed the existence of a specific binding standard. For example, the State points out (in ground
for cassation 4.8) that the Court of Appeal refers in findings 12 and 48 to a concentration level that is
‘permissible’ and ‘may not’ be exceeded, and further refers to an emission that ‘should’ be 25%-40% lower in
2020. But this interpretation is incorrect.

It should be borne in mind that the descriptive formulation of the IPCC reports can be represented in a
somewhat different way in the court’s style of writing:

For example, the IPCC writes in AR4: 'Confidence has increased that a 1 to 2 oC increase in global mean
temperature above 1990 levels (about 1.5 to 2.5 oC above pre-industrial) poses significant risks to many
unique and threatened systems including many biodiversity hotspots.'. The District Court presented this by
formulating that the IPCC 'established that a global temperature rise of 2°C above the pre-industrial level (up to
the year 1850) creates the risk of dangerous, irreversible change of climate'.384

The IPCC also writes in AR4: 'Similarly, limiting temperature increases to 2°C above pre-industrial levels can
only be reached at the lowest end of the concentration interval found in the scenarios of category I (i.e. about
450 ppmv CO2-eq using ‘best estimate’ assumptions).' The District Court ‘translates’ this in such a way that,
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according to the report, 'a temperature rise of 2°C maximum can only be achieved when the concentration of
greenhouse gases in the atmosphere is stabilised at about 450 ppm'.385

The Court of Appeal also took these findings of fact as its starting point. In its judgment, these findings are
formulated even more concisely: 'There has been a general consensus in the climate science community and
the world community for some time that the global temperature should not exceed 2ºC. If the concentration of
greenhouse gases has not exceeded 450 ppm in the year 2100, there is a reasonable chance that this 2ºC
target will be achieved.'386

Put succinctly, the circumstance that the Court of Appeal refers in findings 12 and 48 to a concentration level
that is ‘permissible’ and 'may not’ be exceeded is therefore only intended as a short presentation of the IPCC
reports that is comprehensible to the reader of the judgment (with or without scientific training). It cannot be
inferred from this that the Court of Appeal has interpreted the concentration level of 450 ppm from AR4 and
AR5 (or the corresponding 2ºC target) as a specific standard formulated by the IPCC that is legally binding on
States.

The same applies to the question of whether the Court of Appeal has interpreted the reduction target of
25%-40% in 2020 from AR4 as a legally binding standard. This can also be answered in the negative. The
District Court387 reproduced Box 13.7 from AR4 and describes its content as follows:

'Following an analysis of the various scenarios about the question which emission reductions are needed to
achieve certain particular climate goals, the IPCC concluded that in order to reach a maximum of 450 ppm, the
total emission of greenhouse gases by the Annex I countries (including the Netherlands, as explained below)
must be lower than in 1990. In this scenario, the total emission of these countries will have to have been
reduced by 80 to 95% in 2050 as compared to 1990.'

The Court of Appeal refers to this with the formulations it used in findings 12 and 48. This was not intended to
represent anything other than that stated in Box 13.7 of AR4 of the IPCC.

Nor can it be said that the Court of Appeal has construed the decisions of the COPs as a legally binding
standard. The Court of Appeal describes the COP as the supreme decision-making body of the UNFCCC, adding
that 'the COP decisions are not always legally binding'.388 This is in line with what has already been said about
the role of the COP and of COP decisions (see section 4.9 above).

The Court of Appeal considers that the COP decisions are 'not standard with direct effect'. The State now
presumes that the Court of Appeal may mean by this that these are in fact ‘standards’ (albeit without direct
effect).389 In our opinion, that is not what the Court of Appeal intended to say. After all, in the content of the
COP decisions the Court of Appeal sees 'confirmation of the fact' that certain reductions are necessary.390 The
Court of Appeal considers the statements of the COPs to be facts confirming the need for certain reductions. It
can also be noted that, as will be explained below (in section 4.133), the reference to 'this 25%-40% standard'
in para. 51 only expresses this concerns a legally non-binding statement about a ‘fair’ distribution of the
reduction effort.

4.100 Finally, it follows from the above that the complaint in ground for cassation 4.8 (para. 3) that the Court of
Appeal started from an incomprehensible interpretation of the State’s ground for appeal 2 cannot succeed.
Contrary to what this complaint presupposes, the District Court and Court of Appeal did not assume that the
IPCC 'establishes norms, emission ceilings and emission reduction targets'.

4.101 It can be concluded that, in connection with the reduction target for 2020, the Court of Appeal did not
assume the existence of an agreement or norm that legally binds the State. The complaints of the ground for
cassation that do presume the Court of Appeal assuming such therefore cannot succeed.

4.102 Reflex effect? The question then arises as to whether the Court of Appeal could have attributed
significance to the reduction target of 25%-40% by 2020 in specifying the State’s duty of care.
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4.103 The State argues that its obligations under the ECHR must be given substance on the basis of its legally
binding reduction agreements and concludes that these obligations may not be given substance on the basis of
the reduction target of 25%-40% (grounds for cassation 4.8 (section 2) and 5.4 (section 5.4)).

4.104 This argument does not hold water. For the manner in which substance should be given to the State’s
positive obligations under Articles 2 and 8 ECHR, we refer to the discussion of the common ground method in
paras. 2.79 et seq. Contrary to what the State’s argument entails,391 it does not follow from that discussion that
the Court of Appeal, in assessing the State’s positive obligations under the ECHR, should focus exclusively on
legally binding instruments, such as the reduction agreements that been agreed upon by the Member States at
EU level. The court may also look at other sources, such as COP decisions and the underlying reference to the
reduction target of 25%-40% in the 2007 IPCC Report (AR4). The same applies to the reduction pathways
associated with the 25%-40% reduction target. In its judgment, the Court of Appeal has further explained why,
in view of the need for emission reductions in order to achieve the 2ºC target, it attaches more importance to
the reduction target of 25%-40% by 2020 than to the EU reduction target of 20% by 2020 (see paras. 4.72-
4.76).

4.105 Exclusive effect of EU reduction targets? Even if the ECtHR allows for the 25-40% reduction target in
2020 to be taken into account, EU law might in theory force a different conclusion. This could be the case if EU
law were to attribute exclusive effect to the reduction target of the ETS Directive and the Effort Sharing
Decision. Exclusive effect in this context means that legally binding reduction agreements entered into by the
State in an EU context explicitly or implicitly entail that the State cannot be obliged to comply with a certain,
possibly more far-reaching reduction target on other legal grounds – such as the ECHR or Article 6:162 DCC.

4.106 In these proceedings, there is no evidence of the exclusive effect of the legally binding reduction
agreements entered into by the State.

4.107 The international climate law background of the EU measures do not give rise to the notion that the EU
measures have exclusive effect.

The EU Member States pursue a reduction policy collectively, as the EU, aimed at fulfilling their obligations
under the United Nations Climate Change Convention, the Kyoto Protocol and the Paris Agreement (sections
4.12, 4.16 and 4.24). Whether the EU achieves its reduction targets is therefore relevant to the question of
whether the Netherlands, as a party to these treaties, complies with its international obligations under the
treaties. If this were not the case, the individual liability of the Netherlands under these conventions would
come back into the picture.392 However, a distinction must be made between compliance with the individual
obligations of the Netherlands under the ECHR and compliance with these conventions. The content of the ECHR
obligations of the Netherlands must be assessed independently. For the Kyoto Protocol, see section 2.77. The
Paris Agreement refers to human rights,393 but only establishes legal relationships between the contracting
parties and, unlike the ECHR, does not pertain to the legal relationships between the State and those in its
jurisdiction.394

4.108 In these proceedings, the State asserted that the European ETS system precludes the measures to be
taken by the Netherlands to further reduce the emission of greenhouse gases.395 However, this defence was
rejected by the Court of Appeal in para. 54. The Court of Appeal held that Article 193 TFEU provides that
protective measures adopted pursuant to Article 192 TFEU do not prevent a Member State from maintaining
and introducing more stringent protective measures, provided that such measures are compatible with the
Treaties. The State’s ground for cassation does not specifically complain about the rejection of this defence.396

Superfluously: recital 17 of the Effort Sharing Agreement already shows that this Decision is without prejudice
to stricter national targets for the non-ETS sectors. There has been no discussion about this in the proceedings.
In short, a defence of exclusivity does not play a role in cassation.
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4.109 Request for preliminary ruling? The last question to be discussed in this context is whether the Court
of Appeal should have referred a question on EU law to the Court of Justice of the European Union (ECJ) for a
preliminary ruling.

4.110 This point is raised in the final complaint of ground for cassation 5.6 (para. 6). This complaint is directed
against the Court of Appeal’s finding in para. 52 that the State does not observe its duty of care by complying
with the 20% reduction by 2020 agreed at EU level. According to the State, this finding implies the opinion that
the EU is acting unlawfully as well and/or that the ETS Directive and the Effort Sharing decision are unlawful.
According to the complaint in ground for cassation 5.6, the Court of Appeal should not have rendered an opinion
on this matter without requesting the Court of Justice of the European Union for a preliminary ruling on, for
instance, the validity or legality of the EU measures in question.397

4.111 Similar questions have been raised in some commentaries on the District Court and Court of Appeal
judgments and have been answered both in the negative398 and, cautiously, in the affirmative.399

It should be borne in mind here that under EU law two types of questions must be distinguished. The first type
of questions concerns interfaces between the reduction order and EU law in general. The second type of
questions specifically concerns whether the reduction order challenges the legality of EU measures.

4.112 With regard to the first type of questions, the literature identified several interfaces between the
reduction order and EU law.

It has been argued, for instance, that the ECJ should assess the significance of COP decisions, because the EU
itself is also a party to the United Nations Climate Change Convention and the Kyoto Protocol. It has also been
argued that the reduction order should be assessed against the principle of sincere cooperation (Article 4(3)
TEU), because this order could influence the international climate negotiating strategy of the EU.400 It has even
been suggested that the District Court’s judgment in this case is 'inconsistent with EU law', because the
requirements for state liability under EU law (so-called Francovich liability) have not been complied with and
because Directive 2004/354/EC on environmental liability does not apply to cases in which the causes of the
damage are diffuse, such as the present case.401 This type of questions also includes the possible exclusive
effect of the ETS system, which has been presented to and assessed by the Court of Appeal.

4.113 These questions all relate to the interpretation of EU law. The Court of Appeal could, if necessary, have
referred questions to the ECJ for a preliminary ruling. However, it should be noted that the Court of Appeal was
not obliged to do so. According to Article 267(3) TFEU, that obligation is borne only by a national court or
tribunal against whose decisions there is no judicial remedy under national law. The Court of Appeal is not such
a court or tribunal. Therefore, it is rightly not asserted in cassation that the Court of Appeal was obliged to refer
the abovementioned questions of interpretation to the ECJ.

4.114 This is different for the second type of questions. The national court or tribunal does not have jurisdiction
to rule that a provision of EU law is invalid, but must refer a question to the ECJ in that regard, even if it is not
a ‘highest national judiciary’ as referred to in Article 267(3) TFEU.402 This is the starting point for the complaint
in the State’s ground for cassation 5.6.

4.115 However, the complaint of this ground for cassation cannot succeed, because it is clear that the Court of
Appeal has not given an opinion on the legality or validity of the EU measures or the Dutch laws and regulations
based on them.403

4.116 The Court of Appeal assumed the legality, applicability and effect in the European and Dutch legal order
of the ETS Directive, the Effort Sharing Decision and the Dutch laws and regulations based on them and did not
raise any of this for discussion (such questions were not raised in these proceedings either).404

The Court of Appeal has ruled that, pursuant to Articles 2 and 8 ECHR, the Dutch State bears a duty of care to
apply a more far-reaching reduction target for 2020 than the target set for the State at EU level. This opinion
does not call into question the legality, applicability and effect of EU law, even indirectly. This is already
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apparent from the fact that the Court of Appeal assumes that Articles 192 and 193 TFEU offer the Netherlands
the discretion to take more far-reaching measures in the ETS sector.405

4.117 Furthermore, the Court of Appeal acknowledged that the European reduction target for 2020 – to wit
20% reduction compared to 1990 with a conditional offer for 30% reduction if certain other countries were to
do the same – was set at the time partly with a view to an international climate negotiation strategy.406 The
Court of Appeal did not take this political element into account in its assessment of the content of the
Netherlands’ obligations under Article 2 and 8 ECHR. The Court of Appeal has specified the content of those
obligations on the basis of the facts established in these proceedings.407

4.118 Finally, it should be borne in mind that in these proceedings the District Court and Court of Appeal only
gave an opinion on the necessary reduction effort of the Netherlands for 2020.

The Court of Appeal’s considerations on the existence of a realistic threat of dangerous climate change are, of
course, based on the global situation. Furthermore, it also follows unequivocally from the established facts that
the current global reduction efforts are not sufficient to achieve the 2ºC target. However, the Court of Appeal’s
opinion on the need for further reduction in greenhouse gas emissions by 2020 is specifically concerned with
the consequences of dangerous climate change for the Netherlands (para. 45) and with the reduction efforts
made by the Dutch State (paras. 46 et seq.). The Court of Appeal held, among other things, that the
Netherlands emits a relatively high level of greenhouse gas per capita compared to other industrialised
countries (para. 26) and that the Dutch GDP per capita is among the highest of the Annex I countries (para.
50); (ii) that in 2017 Dutch emissions fell by 13% compared to 1990 and that achieving the 2030 target will
require a much greater reduction effort than has been the case to date (paras. 47 and 71); and (iii) that the
Dutch reduction effort is far behind on that of Member States such as Germany, the United Kingdom, Denmark,
Sweden and France (para. 56), while the EU as a whole is expected to exceed its own 2020 target by achieving
a 26-27% reduction compared to 1990 (paras. 18 and 72).408

It therefore cannot be said that the court’s opinion on the Dutch State's reduction efforts for 2020 can simply
be generalised to other States or to the EU.

4.119 For the above reasons, the complaints of grounds for cassation 4.8, 5.4 and 5.6 (para. 6) fail. These
complaints are essentially that the Court of Appeal has interpreted the 25%-40% reduction target for 2020
from AR4 and the decisions of the COPs as a legally binding agreement or standard; that this reduction target
has no reflex effect; that the Court of Appeal does not take into account the binding reduction targets set at
international and European level; and that the Court of Appeal should have requested the ECJ for a preliminary
ruling.

The meaning of the reduction target of 25%-40% in 2020 from AR4

4.120 Now that it is clear that the Court of Appeal has not interpreted the 25%-40% reduction target from AR4
as a legally binding agreement or standard, the significance that the Court of Appeal has attributed to it can be
considered. This brings us to the discussion of the second of the five subthemes about the need for a reduction
of at least 25% by 2020.

4.121 The Court of Appeal has argued the need for a reduction of at least 25% in Dutch greenhouse gas
emissions by 2020 on the basis of the proven facts and the State’s obligation laid down in Articles 2 and 8 ECHR
to act accordingly.

4.122 On the basis of this – correct – interpretation of the Court of Appeal’s judgment, the State contests the
actual significance that the Court of Appeal has attributed to the 25%-40% reduction target for 2020.

The State contests in ground for cassation 4.1 the Court of Appeal’s findings (in paras. 12 and 48) that in AR4
the IPCC concluded, following an analysis of the various reduction scenarios (in Box 13.7), that in order to
reach this concentration level, the total greenhouse gas emissions in 2020 of Annex I countries, of which the
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Netherlands is one, must be 25-40% lower than 1990 levels. The Court of Appeal moreover, in para. 51 of its
judgment, attributes too much significance to the COP decisions, according to ground for cassation 5.4 (paras.
1, 2 and 6).

4.123 In so far as currently relevant,409 the State’s complaints raise the following issues: (i) AR4 sub-report III
also mentions a reduction target of 10% to 40% in 2020; (ii) the reduction target in Box 13.7 of 25%-40% in
2020 is only a proposal for the distribution of the reduction effort between Annex I countries and other
countries; and (iii) the Court of Appeal attributes too much significance to the inclusion of the reduction target
of 25%-40% in 2020 in AR4 sub-report III (see, with regard to all of the above, ground for cassation 4.1) and
to the reference to it in the COP decisions (see ground for cassation 5.4).

4.124 A target of 10%-40% or of 25%-40%? As mentioned before (paragraphs 4.42-4.43), the report of
Working Group III of AR4 mentions different reduction targets for Annex I countries. Chapter 13 contains Box
13.7 that mentions the reduction target of 25%-40% in 2020. The Technical Summary mentions a reduction
target of 10% to 40% by 2020. The latter is also mentioned in the Executive Summary.410

4.125 This difference is easy to explain. The bandwidth of 25% to 40% in Box 13.7 involves achieving a
concentration level of up to approximately 450 ppm. The bandwidth of 10% to 40%, on the other hand, relates
to a concentration level of 450 to 550 ppm. This is evident from the District Court’s findings and the quotes
from AR4 included therein, which the Court of Appeal took as its basis too.411 Because the District Court and
Court of Appeal started from the concentration level of 450 ppm associated with the 2ºC target, they
understandably looked at the corresponding reduction targets of 25%-40% by 2020 according to AR4 and not
at reduction targets that, according to AR4, belong to a higher concentration level.412

4.126 A reasoned proposal. The next item to be discussed concerns the nature of the reduction target for the
Annex I countries included in Box 13.7. The State rightly points out that this is not about a conclusion
substantiated by the natural sciences that this reduction target is necessary to achieve the 2ºC target, but
about a proposal for a distribution of the global reduction efforts.413

4.127 This is inevitable. The natural sciences can make statements on issues such as global warming and its
consequences. Starting from a 2ºC target, the natural sciences can make statements on the corresponding
concentration level of greenhouse gases, about the remaining carbon budget, about the rate at which this
budget is being exhausted and about whether the existing efforts of countries to reduce greenhouse gas
emissions are sufficient for this purpose.

4.128 The international community is faced with the challenge of arriving at a division – in time and across the
various countries – of the required global reduction efforts. The natural sciences do not offer an answer to this
distribution issue. In a publication quoted approvingly by the State,414 Dr L. Meyer, one of the editors of the
report by Working Group III of AR4, wrote that 'the sciences are unable to indicate an unambiguous relationship
between the required emission reductions of the industrialised countries as a group by 2020 and the reduction
of global warming to 2ºC by the end of this century'.415

4.129 However, the IPCC not only takes stock of scientific insights about climate change and its consequences,
but also of scientific insights into the possible strategies for responding to this change. The IPCC Working Group
III’s report deals with the latter. With regard to the division of the global reduction efforts, those insight are not
‘unambiguous’ to the extent that they concern research with a ‘normative’ component. This means that the
argument contained therein is why a certain distribution of the reduction efforts is ‘fair’ or ‘equitable’, in view of
one or more specified basic principles. In this context, AR4 also refers to equity interpretations.416 This refers to
one of the principles underlying the UNFCCC (see section 4.6). For the record: it is not about legally binding
judgments, although such judgments may be of significance for the fulfilment of the duty of care incumbent
upon the State.
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4.130 It is, of course, conceivable that such scientific insights could differ from one another, depending on the
starting points chosen.417 For instance, the State418 refers to a 2014 publication419 that concludes, on the basis
of various studies, that the reduction target for 2020 for developed countries420, depending on the division
formula,421 can vary in a range from 10% or more (based on cost-effectiveness)422 to a maximum of 80%
(based on equal cumulative per capita emissions).

4.131 Box 13.7 in AR4 should be understood against this background. Box 13.7 contains a summary of the
scientific studies that were available at that time into: 423

'the regional emission allocations or requirements on emission reductions and time of participation in the
international climate change regime with the aim of being able to ensure different concentration or temperature
stabilization targets (…). A large variety of system designs for allocating emission allowances/permits were
analysed, including contraction and convergence, multistage, Triptych and intensity targets. The studies cover a
broad spectrum of parameters and assumptions that influence these results, such as population, GDP
development of individual countries or regions, global emission pathways that lead to climate stabilization
(including overshooting the desired concentration level), parameters for the thresholds for participation and
ways to share emission allowances.'

4.132 This background is also mentioned in footnote a of Box 13.7, which was quoted by the District Court and
the Court of Appeal.424 Contrary to what the State argues in ground for cassation 4.1, the Court of Appeal has
recognised that Box 13.7 is placed in Chapter 13 of the sub-report of AR4 drawn up by the IPCC Working Group
III.425 This does not, of course, prevent reference from being made to AR4 of the IPCC for short. For the sake of
brevity, the District Court usually refers in its judgment to ‘the IPCC’ and ‘the report’ in which it quotes AR4 or
parts thereof, but in its citation of the sources and in para. 2.16 it appears to recognise that AR4 consists of
different parts. The same applies to the Court of Appeal, which started from these findings of the District
Court.426

4.133 In view of the above, it can also be understood why the Court of Appeal refers to the 25%-40% reduction
target for 2020 as the ‘25%-40% standard’ and considers that the IPCC ‘concludes’ that in order to reach the
concentration level of 450 ppm emissions from Annex I countries (which includes the Netherlands) will have to
25% to 40% lower in 2020 than in 1990.427 This may be called a ‘standard’,428 because this target is based on a
set of reasoned normative judgments about a division issue. This may be called a ‘conclusion’, because it is a
summary of the currently available scientific research into the possible distribution of the reduction efforts.
Therefore, it cannot be said that the Court of Appeal has failed to recognise the nature of the reduction target
for the Annex I countries included in Box 13.7.

4.134 The meaning of the target of 25%-40%. Now that the origin of the reduction target in Box 13.7 has
been discussed, it can be seen why the Court of Appeal has attributed significance to it. The main focus of this
part of the State's grounds for cassation is on the question of whether the Court of Appeal has attributed too
much significance to this target. Grounds for cassation 4.1 and 5.4 (paragraphs 1, 2 and 6) contain several
complaints about this.

4.135 According to the State, not much significance can be attributed to the 25%-40% reduction target in Box
13.7.429 In AR4, the 25%-40% reduction target for 2020 is only referred to in Box 13.7 in Chapter 13 of
Working Group III’s report. This text was accepted by Working Group III. The target is not reflected in other
parts of AR4, such as the Summary for Policymakers of Working Group III’s sub-report or in the IPCC’s
Synthesis Report, which have a heavier form of endorsement.430 The aforementioned publication by Dr Meyer
mentions that the figures in Box 13.7 were not considered sufficiently robust at the time to be included in the
summary of the entire report, because they were based on only a small number of scenarios that had been
published in the literature up to 2006. The COP decisions referring to this target date from before AR5.
According to the State, these decisions are of a political-administrative nature and should only be seen as an
appeal, in the context of the ongoing process of international negotiations, to show greater ambition. These
have no independent significance in addition to binding commitments or agreements to which the negotiations
have ultimately led, according to the State.
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4.136 It should be noted that the State’s policy coincides with the table in Box 13.7 in so far as it concerns (i) a
concentration of greenhouse gases of approximately 450 ppm associated with the 2ºC target, (ii) the reduction
target for the Annex I countries of 80%-95% by 2050 and (iii) derived from this, the Dutch reduction target of
49% by 2030.

4.137 In addition, the following should be borne in mind. The UNFCCC does not offer any cut-and-dried answers
to the question regarding the division of the required global reduction efforts.431 It does contain principles on
this subject, but these require practical implementation and choices need to be made in this regard. The
UNFCCC also contains mechanisms for the Contracting Parties to achieve certain binding or non-binding
reduction targets.

In this context, the IPCC offers the States that are parties to the UNFCCC policy-relevant information based on
scientific insights. The equity interpretations summarised in Box 13.7 contain information in which the division
issue is addressed. It is then up to the Contracting Parties whether or not to make use of the information
provided.

It is therefore relevant to note that in virtually all COPs that took place after the publication of AR4 and prior to
the publication of AR5432 the parties to the UNFCCC (Bali 2007 and Warsaw 2013) or to the Kyoto Protocol
(Cancun 2010, Durban 2011, Doha 2012) do indeed refer to the reduction target for Annex I countries referred
to in Box 13.7. The reasoned proposal in AR4 for a 25%-40% reduction by 2020 by Annex I countries becomes
more significance if it is repeatedly mentioned in COP decisions as a target to be pursued.433

Although these decisions are not legally binding, this does not mean that they can only be understood in the
light of international climate negotiations, as the State argues. Significance can be attributed to these decisions
in the specification of the State’s duties of care.

4.138 In specifying the State's duty of care, the Court of Appeal attributed significance to the reduction target
referred to in Box 13.7 of AR4. The Court of Appeal apparently opined that the significance of the ‘one-off’
reference to this reduction target in AR4 increased by the fact that it was referred to in many subsequent COPs.
For the Court of Appeal, this confirmed that a 25%-40% reduction of emissions by 2020 is necessary. This is
also in line with the need for a 30% reduction by 2020, which is mentioned in the EU documents referred to in
section 4.28 above. The Court of Appeal recognised in para. 49, and did not consider it to be a contraindication,
that this target from AR4 was no longer referred to after AR5.

4.139 The fact that the State sees things differently does not render the Court of Appeal’s judgment incorrect or
incomprehensible. The same applies to the fear expressed by the State that States will be reluctant to
incorporate such appeals in COP decisions as the starting point for negotiations. For these reasons, the appeals
on issues of fact in grounds for cassation 4.1 and 5.4 (paras. 1, 2 and 6) fail.

4.140 Earlier on in this opinion, we have already considered the question of why the Court of Appeal has
specified the State’s reduction target at 25% by 2020 and not any other percentage and/or year. We refer to
section 4.78.

4.141 The preliminary conclusion is that the Court of Appeal was able to find that a reduction of 25%-40% by
2020 is necessary and in line with the State’s duty of care. However, the State’s other complaints against these
findings have yet to be discussed. This includes the question of whether the reduction target from AR4 is
outdated.

Is the 25%-40% reduction target by 2020 from AR4 outdated?

4.142 The significance of the 25%-40% reduction target from AR4 might have to be reconsidered if this target
had been overtaken by later insights in AR5, the IPCC report from 2013-2014. This brings us to the discussion
of the third of the five subthemes about the need for a reduction of at least 25% by 2020.
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4.143 In para. 49, the Court of Appeal ruled, in short, that the 25%-40% reduction target from AR4 has not
been overtaken by AR5:

'49. The State has argued that in AR5 multiple emission reduction pathways are presented with which this
target may be reached. Based on this, the State is of the opinion that the district court was wrong to take a 25-
40% reduction by 2020, as mentioned in AR4, as a starting point.

The Court does not endorse the position of the State in this. As has been stated above by the Court of Appeal
(see para. 12), 87% of the scenarios presented in AR5 are based on the existence of negative emissions. What
role in meeting Paris Agreement targets?’), entered into evidence by Urgenda as Exhibit 164, the following is
noted about negative emissions: What role in meeting Paris Agreement targets?’), entered into evidence by
Urgenda as Exhibit 164, the following is noted about negative emissions:

'(…) We conclude that these technologies [Court of Appeal: negative emission technologies, abbreviated as
NET’s] offer only limited realistic potential to remove carbon from the atmosphere and not at the scale
envisaged in some climate scenarios (…)' (p. 1)' Figure 1 shows not only the dramatic reductions required, but
also that there remains the challenge of reducing sources that are particularly difficult to avoid (these include
air and marine transport, and continued emissions from agriculture). Many scenarios to achieve Paris
Agreement targets have thus had to hypothesise that there will be future technologies which are capable of
removing CO2 from the atmosphere.' (p. 5)

'(…) the inclusion of CDR [Court of Appeal: removal of CO2 from the atmosphere] in scenarios is merely a
projection of what would happen if such technologies existed. It does not imply that such technologies would
either be available, or would work at the levels assumed in the scenario calculations. As such, it is easy to
misinterpret these scenarios as including some judgment on the likelihood of such technologies being available
in the future.' (p. 5)

The State has failed to contest this by not providing adequate substantiation. Therefore, the Court of Appeal
assumes that the option to remove CO2 from the atmosphere with certain technologies in the future is highly
uncertain and that the climate scenarios based on such technologies are not very realistic considering the
current state of affairs. AR5 might thus have painted too rosy a picture, and it cannot be assumed outright that
the ‘multiple mitigation pathways’ listed by the IPCC in AR5 (p. 20) can lead to the 2ºC target.

Furthermore, as asserted by Urgenda and not contested by the State by stating reasons, it is plausible that no
reduction percentages as of 2020 were included in AR5, because in 2014 the focus of the IPCC was on targets
for 2030. In this respect too, the report does not give cause to assume that the reduction scenario in AR4,
which does not take account of negative emissions, is superseded and that today a reduction of less than 25-
40% by 2020 would be sufficient to achieve the 2ºC target.' (…)'

4.144 The State has several complaints against this. Ground for cassation 4.6 contests that the Court of Appeal
could dismiss the argument that, according to AR5, there are several emission reductions pathways along which
the 2ºC target can be achieved. Another complaint is that AR4 is outdated because AR5 is based on more
recent insights (ground for cassation 4.5) and, unlike AR4, does not mention any reduction percentages
(ground for cassation 4.7). Ground for cassation 5.2 (paragraph 2) also relates the complaints of grounds for
cassation 4.5-4.7 to para. 50. Moreover, according to the State, the Court of Appeal disregards the fact that the
distinction between Annex I countries and other countries is outdated (grounds for cassation 4.2 and 5.4 (para.
2)).

4.145 The State’s complaints thus raise the following issues: (i) are there multiple emission reduction pathways
the State can follow according to AR5?; (ii) has the reduction target referred to in AR4 been overtaken by AR5?;
and (iii) has this target been overtaken because the distinction between Annex I countries and other countries
has become outdated?
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4.146 Several reduction pathways in AR5 (RCP 2.6)? Because the reduction order imposed on the State is
based on the need, as argued by the Court of Appeal on the basis of the facts, to reduce emissions by at least
25% by 2020, ground for cassation 4.6 in particular goes right to the heart of the matter. If, after all, according
to AR5 there are still several reduction pathways towards the 2ºC target and these reduction pathways are
feasible, then there may be a need to think differently about the need to achieve a certain reduction as early as
2020.

4.147 As stated, in AR5 the IPCC mentions a reduction pathway – the RCP 2.6 scenario – along which, at a
concentration of 450 ppm, achieving the 2ºC target is ‘likely’ if certain reduction targets are achieved from 2050
onwards. These are emission reductions for 2050 of 41%-72% and for 2010 of 78%-118%, each compared to
2010 (see paras. 4.44-4.46 and Table 3.1 of the AR5 Synthesis Report (p. 83) included therein).

4.148 RCP 2.6 in turn is based on a large number of different scenarios. Negative emissions are used in 87% of
those scenarios (overshoot scenarios). This presupposes the large-scale removal of greenhouse gases from the
atmosphere. AR5 states the following on this:434

'Mitigation scenarios reaching about 450 ppm CO2eq in 2100 typically involve temporary overshoot of
atmospheric concentrations, as do many scenarios reaching about 500 ppm to about 550 ppm CO2eq in 2100.
Depending on the level of the overshoot, overshoot scenarios typically rely on the availability and widespread
deployment of BECCS and afforestation in the second half of the century. The availability and scale of these and
other Carbon Dioxide Removal (CDR) technologies and methods are uncertain and CDR technologies and
methods are, to varying degrees, associated with challenges and risks (high confidence) (…). CDR is also
prevalent in many scenarios without overshoot to compensate for residual emissions from sectors where
mitigation is more expensive.'

4.149 The IPCC therefore warns for the risks associated with reduction pathways based on large-scale negative
emissions,435 but does not comment on their feasibility. The Court of Appeal therefore refers to a report by
another organisation, the European Academies Science Advisory Council, which does address this issue and
concludes, among other things, 'that these technologies offer only limited realistic potential to remove carbon
from the atmosphere and not at the scale envisaged in some climate scenarios' and that 'the inclusion of CDR
[…] in scenarios is merely a projection of what would happen if such technologies existed.'

4.150 It is therefore not the case that the Court of Appeal 'sets aside [AR5] with a reliance on only one other
report that does originate from the IPCC'.436 The Court of Appeal bases its opinion on a report that, unlike AR5,
deals with the feasibility of techniques to remove greenhouse gases from the atmosphere (CDR).

The fact that the capture and storage of greenhouse gases (CCS) is technically possible and its significance is
expected to increase, as the State has argued, is not the point.437 This is the large-scale application of CDR
techniques needed for RCP 2.6. The Court of Appeal has considered this to be too uncertain, at least for the
time being. The Court of Appeal ruled that, as things stand, scenarios based on those techniques have low
viability.

The fact that 13% of the scenarios underlying RCP 2.6 are not based on negative emissions438 did not have to
deter the Court of Appeal from giving its opinion. The Court of Appeal acknowledges this fact, but clearly
considers it of insufficient importance to arrive at a different opinion. This cannot be considered
incomprehensible. Incidentally, it follows from the quote in section 4.148 that 'CDR is also prevalent in many
scenarios without overshoot to compensate for residual emissions from sectors where mitigation is more
expensive.'

4.151 The State also mentions three points concerning the relationship between AR4 and AR5.

4.152 First of all, the State points out that all IPCC reports take into account many uncertainties.439

This does not detract from the Court of Appeal’s opinion. After all, the Court of Appeal has recognised that the
scenarios referred to in AR4 and AR5 work with all kinds of uncertainties. This is evident, for example, from
paras. 12 and 50, in which the Court of Appeal addresses the uncertainties associated with the ‘450 scenario’,
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i.e. the probability that the 2ºC target would be achieved if the concentration level were to be limited to 450
ppm.

4.153 Secondly, the State has doubts as to whether the difference in the emission pathways in AR4 and AR5
can be attributed solely to whether or not negative emissions are taken into account.440

However, the State does not put forward evidence said to demonstrate that the Court of Appeal wrongly
designated the large-scale application of CDR techniques as characteristic of AR5 and thus as distinctive from
AR4. Even if it is doubtful that negative emissions are not taken into account at all in AR4 (as could be inferred
from para. 12 of the Court of Appeal’s judgment), there is no evidence that there is no difference between AR4
and AR5 in terms of the large-scale application of CDR techniques.441 The State does not argue this in cassation
either. The State does, however, indicate that one of the reasons why AR5 mentions certain other reduction
percentages than AR4 is that in AR5 'a large proportion of the new scenarios include Carbon Dioxide Removal
(CDR) technologies.'442

4.154 Thirdly, the State still presumes, in an alternative approach, that AR4 may be too pessimistic, if it must
be assumed that negative emissions have not been taken into account in AR4.443 This presumption is
speculative, runs counter to the Court of Appeal’s opinion and cannot otherwise be assessed in cassation as it
concerns a factual position that has not been put forward in the proceedings.

4.155 The complaints of ground for cassation 4.6 thus fail.

4.156 Has the reduction target referred to in AR4 been otherwise overtaken by AR5? The State also
argues that the 25%-40% reduction target for 2020 mentioned in AR4 has been overtaken by AR5 because AR5
is based on the most recent scientific insights at the time (see ground for cassation 4.5).

4.157 This ground for cassation does not hold water. The Court of Appeal has sufficiently addressed the State’s
arguments444 in this ground for cassation.445 After all, the facts already show that AR5 contains the latest
insights into the extent, effects and causes of climate change and, put succinctly, expresses undiminished
concerns about the situation.446 In so far as AR5 paints a more favourable picture for achieving the 2ºC target,
the point is made with regard to the overshoot scenarios that, according to the Court of Appeal, have low
viability for the time being.447 Moreover, the Court of Appeal considers it plausible that AR5 does not contain
any reduction targets for 2020, because the focus was on targets for 2030.448

4.158 This latter finding of the Court of Appeal is also contested separately in ground for cassation 4.7. The
State again invokes its argument that 25%-40% reduction by 2020 is not necessary as an intermediate step in
order to achieve the 2ºC target, because there are multiple reduction pathways and relevant here are the
targets for 2030 and 2050. But this argument was rejected by the Court of Appeal and the complaints against
this judgment are unsuccessful (as was shown in the discussion of ground for cassation 4.6), so that ground for
cassation 4.7 does not apply either.

4.159 Is the distinction between Annex I countries and other countries outdated? According to the
State, the reduction target mentioned in AR4 is also outdated because the distinction between Annex I
countries and other countries is outdated. The 25%-40% reduction target by 2020 from AR4 concerned the
Annex I countries. The State argues that the distinction between Annex I countries and other countries is
outdated or has faded. Put succinctly, this is because there are now more countries that account for a large
proportion of greenhouse gas emissions (such as China, India, Brazil and Indonesia). Nowadays, all countries
must assume their responsibility in order to achieve emission reductions. The distinction is therefore no longer
reflected in the Paris Agreement and AR5. The State accuses the Court of Appeal of not having responded to
this argument and to have wrongly based its judgment on this distinction (ground for cassation 4.2). Ground for
cassation 5.4 (para. 2) adds that even COPs from after AR5 no longer refer to the reduction target of 25%-40%
by 2020.
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4.160 Although the distinction between Annex I countries and other countries still exists (section 4.21), at least
in a formal sense, the State seems right, in and of itself, to argue that its importance has diminished. However,
this fact as such does not alter the reasoning of the Court of Appeal. The reduction target for 2020 in Box 13.7
of AR4 starts from a certain division of the reduction efforts between the Annex I countries and the other
countries. The State’s argument is that more efforts can now be expected from certain other countries.
However, this does not necessarily mean that the Annex I countries would now be able to suffice with fewer
reductions than those proposed in AR4.449 For the latter, it would have to be established that, given the rate and
scale of the global emission of greenhouse gas emissions, and the pace and scale of emission reductions by
other countries, Annex I countries could now ‘slow things down a notch’, because a less ambitious reduction
target would suffice for them. However, such facts have not been established by the Court of Appeal.

4.161 In this state of affairs, it is not necessary to address the complaint in ground for cassation 4.2 (bottom p.
17 of the initiating document) directed against the Court of Appeal’s finding (in para. 15) that, according to the
Paris Agreement, the distinction between Annex I countries and other countries will disappear in 2020. It should
be noted that this is a finding that does not support the Court of Appeal’s opinion on the emission reduction to
be expected from the Netherlands in 2020, so that a complaint against it could under no circumstances lead to
the setting aside of the Court of Appeal’s judgment.

4.162 For the reasons given above,450 the complaints of the State’s grounds for cassation 4.2, 4.5, 4.6, 4.7 and
5.4(2) do not hold. That is why the complaint in ground for cassation 5.2 (para. 2) fails too. In conclusion, the
Court of Appeal could find that this reduction target for 2020 is not outdated.

Acceleration of reductions after 2020; the ‘desirability’ of earlier reductions

4.163 As mentioned earlier, the reduction order imposed on the State is based on the factual need, as argued
by the Court of Appeal, for an emission reduction of at least 25% by 2020. The Court of Appeal ruled that in the
short term, until the end of 2020, more must be done to reduce greenhouse gas emissions. In connection with
the State’s 20% reduction target for 2020 set at EU level, the Court of Appeal speaks of a ‘postponement’ of
reductions (paras. 47 and 52).

Should the need for an emission reduction of at least 25% by 2020 be thought of differently if this
‘postponement’ in 2020 were to be compensated by an adequate acceleration of the reduction efforts in the
period thereafter?451This brings us to the discussion of the fourth of the five sub-themes about the need for a
reduction of at least 25% by 2020.

4.164 This issue is addressed in grounds for cassation 5.5 (para. 6) and 6.3 (para. 2). Here, the State argues
that in paras. 47 and 52 the Court of Appeal has not taken sufficient account of the acceleration of the
reduction efforts after 2020. Due to the acceleration in the period after 2020, a smaller part of the carbon
budget is used, which, at least in part, 'compensates’ for the postponement and therefore greater consumption
of the carbon budget in the period before 2020.

4.165 This argument focuses on the factual starting points on which the Court of Appeal based the reduction
order. However, the consequences of the acceleration to which the State refers have not been established in fact
in the proceedings.452 It is evident that an acceleration of the reduction effort is included in the State's
reduction targets for 2020 (20% at EU level) and 2030 (49%). However, it is not clear how much acceleration
will take place in which year (assuming that the proposed policy will actually be implemented), what this will
mean for total emissions in the period from 2020 to 2030, and how this relates to the situation in which
emissions will already have been reduced by at least 25% in 2020.453 In the absence of such data, there was
also no factual basis for finding that, given the acceleration of reductions envisaged by the State, a 25%
reduction in emissions by 2020 would actually not be necessary. Therefore, the complaints of grounds for
cassation 5.5 (para. 6) and 6.3 (para. 2) do not apply.

4.166 We will discuss the other complaints of grounds for cassation 6, 6.1, 6.2 and 6.3 below. These complaints
concern para. 47.

1012



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 67/140

4.167 Ground for cassation 6 rightly takes as its premise that para. 47 is a link in the Court of Appeal’s line of
reasoning. It follows from this that the alternative complaint at the end of ground for cassation 6, which is
based on a different interpretation of the Court of Appeal’s judgment, cannot succeed.

4.168 Contrary to what is stated in grounds for cassation 6.1 and 6.2, the Court of Appeal did not rule in para.
47 that a linear reduction effort that would lead to a reduction of 28% by 2020 is necessary.

In para. 47, the Court of Appeal simply held that an even distribution of the reduction efforts in the years 2050,
2030 and 2020 would result in a reduction of 28% in 2020. Its opinion is that at least 25% should be reduced.
This assessment is based on several grounds and not only on the consideration of what a linear reduction
pathway would mean for the reduction target in 2020. That is why we believe that grounds for cassation 6.1
and 6.2 are based on an incorrect interpretation of the Court of Appeal’s judgment and should therefore fail.

4.169 The State also complains about the excerpt in para. 47 that it ‘is desirable' to start the reduction efforts
at as early a stage as possible in order to limit the total emission in the period from 2020 to 2030. Put
succinctly, the State asserts that the assessment of the desirability depends not only on the ‘climate-
technocratic’ perspective, but on other factors as well, and that it is up to the State to choose between a fully
linear reduction pathway and a pathway that provides for an acceleration of the reductions at a later time (see
grounds for cassation 6.1 and 6.3 (sections 1 and 3).454

4.170 Contrary to what the complaint seems to presume, the Court of Appeal did not mention in para. 47 the
desirability of emission reductions in the context of balancing the interest of the climate against other types of
interests. In para. 47, the Court of Appeal considered the desirability of early reductions at the rate at which the
available carbon budget is currently being depleted. This concerns the rate of the reduction of greenhouse gas
emissions in order to prevent dangerous climate change. As far as this rate is concerned, it has already been
established that the Court of Appeal could reject the State’s arguments that entailed that, according to AR5,
there are multiple reduction pathways (section 4.146 et seq.) and that, in view of the State’s intention to
accelerate the reductions, a 25% reduction in emissions by 2020 would not be necessary anyway (section 4.163
et seq.). For these reasons, grounds for cassation 6.1 and 6.3 (sections 1 and 3) must be rejected.

As we wrote earlier, the State is not free, according to the Court of Appeal, to postpone a reduction of at least
25% by 2020 to a later date, because this does not sufficiently curb the risk of not achieving the ‘2ºC target’
(section 3.24).

4.171 Grounds for cassation 5.5 (para. 6), 6, 6.1, 6.2 and 6.3 of the State do not hold.

The adjusment of the Dutch reduction target from 30% to 20%.

4.172 After concluding that a reduction of 25%-40% by 2020 is necessary, the Court of Appeal holds up a
mirror to the State. In para. 52, the Court of Appeal argues that until 2011 the Netherlands assumed a
reduction target of 30% in 2020. As evidenced by a 2009 letter from the Minister of VROM, the 25%-40%
reduction was necessary ‘to stay on a credible track to keep the 2ºC target within reach'. The Court of Appeal
also argues that the EU considered a 30% reduction by 2020 to be necessary. No climatological substantiation
has been provided for adjusting the Dutch reduction target and the State has not explained why a 20%
reduction at EU level should now be considered credible.

The State complains about this in grounds for cassation 5.5 and 5.6. This brings us to the discussion of the last
of the five subthemes about the need for a reduction of at least 25% by 2020.

4.173 The State does not dispute that Dutch policy until 2011 was aimed at a 30% reduction in 2020, nor that
no climatological substantiation has been advanced for the downward adjustment of the reduction target to
20% in 2020 at EU level. That is why the Court of Appeal could, in addition,455 attribute meaning to it. The
State’s objections in ground for cassation 5.5 (sections 1 through 5) do not alter this.
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The State argues that the ‘credibility’ remark in the 2009 letter from the Minister of Housing, Spatial Planning
and the Environment related to ‘the total of emission reductions proposed by the developed countries so far'
and that this remark was made in the context of the negotiation objective for the COP in Copenhagen. This
argument does not alter the fact that the State’s policy until 2011 was aimed at a 30% reduction by 2020.

The State further argues that it may change its mind. This in itself is not questioned by the Court of Appeal, but
the Court of Appeal does note that the State does not substantiate the deviation from its previous policy with
specific data on how it is securing the 2ºC target. The State’s argument does not detract from the fact that no
climatological substantiation was provided for its changed understanding of the reduction target for 2020. This
is confirmed by the circumstances to which the State refers to explain why the policy changed, namely that it
reacted to the financial crisis and availed itself of the discretion afforded to it at the time under the ETS
system.456

4.174 In response to the Court’s finding that the State has not explained why a 20% reduction at EU level
should be considered credible457 this time around, the State refers to its argument on appeal (see ground for
cassation 5.6 (section 1).458 The State argued on appeal that ‘there is no absolute need for Annex I countries,
including the Netherlands, to reduce emissions by 25%-40% in 2020 compared to 1990 to keep the 2ºC target
within reach. It does require far-reaching emission reduction measures, but there are certainly opportunities for
that.'459 In this context, the State argued ‘that there are multiple reduction pathways to ensure that global
warming is limited to 2º Celsius or less'.460

These are statements about the feasibility of the 2ºC target that have been assessed and rejected by the Court
of Appeal in para. 49. These statements therefore do not affect the aforementioned finding of the Court of
Appeal in para. 52. The same applies to the State’s argument that the commitments it has entered into are
aimed at achieving the 2ºC target.

Contrary to what is stated in ground for cassation 5.6 (section 1), para. 52 cannot be said to be self-
contradictory. The Court of Appeal is simply comparing the State’s initial target with its current target (at EU
level).

4.175 In ground for cassation 5.6 (sections 2 and 5), the State also complains that the finding that in 2009 the
EU considered a 30% reduction by 2020 to be necessary. The Court of Appeal refers in this respect to para. 17
of its judgment, in which it held, amongst other things:

‘When the ETS Directive was amended in 2009, the European Council communicated its objective of achieving
‘an overall reduction of more than 20%, in particular in view of the European Council’s objective of a 30%
reduction [Court: of EU emissions of greenhouse gases relative to 1990] by 2020, which is considered
scientifically necessary to avoid dangerous climate change (…)'. This objective is detailed in the Directive, in
which the reduction commitment of 30% by 2020 is linked to the condition – put briefly – that other countries
join in.'

The Court of Appeal clearly refers here to the ‘30% reduction [...] considered scientifically necessary'. The State
overlooks this where it complains that the Court of Appeal has allowed the European Council’s efforts to take
precedence over the ETS Directive itself and the conditionality of the EU’s offer to reduce by 30%.461 The Court
of Appeal has not ruled that a conditional EU reduction target of 30% would mean that this percentage would
also apply to the Netherlands individually. The complaint in ground for cassation 5.6 based on this assumption
therefore does not hold.

4.176 For the reasons given, the complaints discussed in grounds for cassation 5.5 and 5.6 fail.462

4.177 So far, we have discussed the State’s complaints, which we have thematically categorised under the need
for a reduction of least 25% in 2020. We will now discuss the complaints that we thematically categorise under
the individual responsibility of the Netherlands. This theme can be broken down into the two sub-themes to be
discussed below: (i) whether the reduction target of 25%-40% in 2020 from AR4 also applies to the
Netherlands as an individual country; and (ii) the individual responsibility of the Netherlands for reducing Dutch
emissions.
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Does the reduction target from AR4 also apply to the Netherlands individually?

4.178 This is the first of the two sub-themes that deal with the individual responsibility of the Netherlands. They
all concern one or more of the following findings of the Court of Appeal:

'60. The State has furthermore argued that the emission reduction percentage of 25-40% in 2020 is intended
for the Annex I countries as a whole, and that this percentage can therefore not be taken as a premise for the
emission reduction an individual Annex I country, such as the Netherlands, should achieve. The State has failed
to provide substantiation for why a lower emission reduction percentage should apply to the Netherlands than
to the Annex I countries as a whole. That is not obvious, considering a distribution in proportion to the per
capita GDP, which has been taken as a premise in inter alia the EU’s Effort Sharing Decision for distributing the
EU emission reductions among the Member States. There is reason to believe that the Netherlands has one of
the highest per capita GDPs of the Annex I countries and in any case is far above the average of those
countries. That is also evident from Appendix II of the Effort Sharing Decision, in which the Netherlands is
allocated a reduction percentage (16% relative to 2005) that is among the highest of the EU Member States. It
is therefore reasonable to assume that what applies to the Annex I countries as a whole should at least also
apply to the Netherlands.

61. The State has also asserted that Dutch greenhouse gas emissions, in absolute terms and compared with
global emissions, are minimal, that the State cannot solve the problem on its own, that the worldwide
community must cooperate, that the State cannot be deemed the party liable/causer (‘primary offender’) but as
secondary injuring party (‘secondary offender’), and this concerns complex decisions for which much depends
on negotiations.

62. These arguments are not such that they warrant the absence of more ambitious, real actions. The Court,
too, acknowledges that this is a global problem and that the State cannot solve this problem on its own.
However, this does not release the State from its obligation to take measures in its territory, within its
capabilities, which in concert with the efforts of other states provide protection from the hazards of dangerous
climate change.

(…)

64. The State’s defence of the lack of a causal link also fails. First of all, these proceedings concern a claim
seeking an order and not a claim for damages, which means that causality plays only a limited role. Briefly
summarised, the existence of a real risk of the danger for which measures have to be taken is sufficient to issue
an order. It has been established that this is the case. Moreover, if the opinion of the State were to be followed,
an effective legal remedy for a global problem as complex as this one would be lacking. After all, each state
held accountable would then be able to argue that it does not have to take measures if other states do not do
so either. That is a consequence that cannot be accepted, also because Urgenda does not have the option to
summon all eligible states to appear in a Dutch court.

4.179 The complaints in grounds for cassation 7.1 through 7.5 are directed first and foremost against the
findings cited above, in particular para. 60. In so far as currently relevant, ground for cassation 7.1463 refers to
the complaints in ground for cassation 4.3. These complaints concern the Court of Appeal’s opinion that the
reduction target of 25%-40% in AR4 for the Annex I countries as a group also applies to the Netherlands
individually.

4.180 The Court of Appeal has recognised that the reduction target of 25%-40% by 2020 in AR4 is intended for
Annex I countries as a group.464 In so far as grounds for cassation 7.1 and 4.3(iii) presume that the Court of
Appeal has failed to recognise this, these grounds for cassation must fail.

The Court of Appeal subsequently explained why this target can also be applied to the Netherlands as an
individual country.

4.181 The Court of Appeal found first of all that the State had failed to provide substantiation for why a lower
emission reduction percentage should apply to the Netherlands than to the Annex I countries as a whole.
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In so doing, the Court of Appeal did not disregard the rules on the division of the obligation to furnish facts and
the burden of proof, contrary to what is argued in ground for cassation 7.2.465 In the Court of Appeal’s opinion,
Urgenda has sufficiently substantiated with facts the necessity of the reduction target of 25%-40% in 2020.
This target is intended for the Annex I countries, of which the Netherlands is one. The Court of Appeal may then
require the State to provide a substantiated rebuttal showing why the Netherlands, as an Annex I country,
should have a lower reduction target than the group of Annex I countries as a whole.

4.182 The Court of Appeal furthermore held that it is not obvious that a different reduction target should apply
to the Netherlands when considering, put succinctly, the distribution of the reduction efforts in proportion to the
gross domestic product (GDP) per capita.

The Court of Appeal hereby refers to a possible distribution formula for a ‘fair’ distribution of the reduction
effort. Such distribution formulas involve legally non-binding statements about what a ‘fair’ distribution of the
necessary reduction effort between the various countries would be (see section 4.129). Earlier on in this
opinion, it was explained that the Court of Appeal may refer to such legally non-binding statements in
connection with specifying the State’s duty of care (see section 2.31). Contrary to the complaints in grounds for
cassation 7.1 and 4.3 (end), 7.3 (section 2) and 7.4, this is not incorrect, inconsistent or otherwise
incomprehensible.

The Court of Appeal recognised that the IPCC reports on the global situation and does not proffer opinions on
individual countries, so that the complaints in grounds for cassation 7.1 and 4.3(i) and (ii) fail. The Court of
Appeal also recognised that there are differences between the Annex I countries.466 The Court of Appeal
reasoned why the lower limit of the 25%-40% range of the reduction target for Annex I countries applies to the
Netherlands. Therefore, the complaint in grounds for cassation 7.1 and 4.3(iv) et seq. where these differences
are pointed out, fails.

This also shows that the Court of Appeal did not consider the 25%-40% reduction target to be a legal norm
addressed to the Annex I countries as a group or to the Netherlands individually, as argued in ground for
cassation 7.3 (section 1) (see in more detail section 4.93 et seq.).

4.183 The State argues against the reference to a distribution of the reduction effort in proportion to the gross
domestic product (GDP) per capita that several distribution formulas are conceivable (ground for cassation
7.4).467 That is true, but this fact does not affect the Court of Appeal’s reasoning. After all, the Court of Appeal
is concerned about whether there is reason to assume that the reduction target of at least 25% for the Annex I
countries would not apply to the Netherlands. The Court of Appeal has not found such reasons.

4.184 In view of the foregoing, it cannot be said, contrary to what is asserted in ground for cassation 7.5, that
the findings in para. 60 deny the State’s discretion to agree with other countries on a distribution of the
reduction efforts. The Court of Appeal only offers a factual opinion on the applicability to the Netherlands of the
lower limit of the range of the reduction target of 25%-40% for Annex I countries.

4.185 Ground for cassation 7.4 (end) also contains a complaint against the finding in para. 26 that of the 33
countries with higher emissions than the Netherlands, only nine have higher emissions per capita. Indeed, the
State has argued that, measured in terms of per capita emissions, the Netherlands occupies the 28th position in
the global ranking. In doing so, the State based its argument on data from the EDGAR database 'CO2 time
series 1990-2014 per capita for world countries'.468

This complaint fails. Contrary to what is stated in ground for cassation 7.4 (end), the Court of Appeal did not
find, or not in a general sense, that the Netherlands ranks tenth in terms of per capita emissions. The Court of
Appeal found that, of the group of countries that, in absolute terms, have higher emissions than the
Netherlands, only nine have higher emissions per capita, and none of those nine is an EU Member State. This
finding, and its comprehensibility, does not detract from the State’s assertion that the Netherlands ranks 28th
on the global ranking in terms of per capita emissions. After all, this assertion relates to the per capita
emissions of all countries (regardless of their emissions in an absolute sense).469 It should be noted that the
State does not have any interest in this complaint being sustained, because the part of the facts challenged
there does not support the Court of Appeal’s contested ruling.
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4.186 The complaints in grounds for cassation 4.3 and 7.1 through 7.5 directed against para. 60 do not hold.

Individual responsibility for Dutch emission reductions

4.187 This brings us to the second aspect of the individual responsibility of the Netherlands. That is the
question of whether the Netherlands can be held individually responsible for its share in the global climate
problem.

4.188 Para. 61 shows that the Court of Appeal recognises:

(i) that the State itself is not the cause of all Dutch greenhouse gas emissions (in the words of para. 61: not the
‘primary offender’);

(ii) that the Dutch emissions of greenhouse gases in absolute terms, compared to global emissions, are very
low;

(iii) that the State cannot solve the emissions problem on its own, that this requires the cooperation of the
global community, and that these are complex decisions in which a great deal depends on negotiations. 470

4.189 However, the Court of Appeal has ruled that these circumstances do not justify the State postponing the
adoption of more far-reaching measures, related to reduction. The State should, from its own territory, take
measures to the best of its ability that, together with the efforts of other States, offer protection against the
dangers of serious climate change (para. 62).

4.190 This assessment is a necessary step in the Court of Appeal’s line of reasoning. This is because it explains
why the limited partial responsibility of the Dutch State in relation to the global climate problem does not
relieve the State of the duty of care it bears according to the Court of Appeal.

4.191 The finding evokes associations with the case law on the causal link.471 However, it is important to bear in
mind what exactly is at stake in this case.

4.192 First of all, this case is not about the actual scientific causal link between anthropogenic emissions of
greenhouse gases, climate change and its consequences. In essence, there is no difference of opinion on this in
this case.

4.193 Second, this case is not about a causal link according to the meaning usually attributed to it in claims for
damages. A causal link refers then to the connection between the event on which one party’s liability is based
and certain loss items for which the other party is claiming damages.

A wealth of case law is available on complex causal relationships in damages cases. In cases where the total
loss or harm is caused by the actions of several persons and where each action caused part of the loss or harm,
this can lead to partial liability, i.e. liability of a person for the part of the loss or harm which that person
caused.472

Damages awarded in connection with climate change is an issue in respect of which the judiciary still has to find
its way. if damages are claimed from a particular party because it contributes fractionally to climate change
through its own emissions, complex causality issues arise, among other things.473

4.194 Third, this case between Urgenda and the State rather concerns questions related to causality than actual
questions of causality. This case is about the State’s duty of care to Dutch residents on the basis of Articles 2
and 8 ECHR and an order to be based thereon. Therefore, issues of causality play ‘only a limited role', as the
Court of Appeal formulates it (para. 64). In essence, the question is whether the State is required to take
measures to avert a certain threat. To the extent that ‘causal’ elements play a role in this, this concerns in this
case (a) the question of whether there can be a legal obligation to act (the ‘causality of omission’) and what this
action must entail and (b) the question of whether there is cause for an order to act if the problem to be
addressed is caused, even almost entirely, by others or external factors.
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4.195 The Court of Appeal’s finding in para. 62 ties in first of all with the fact that the State’s positive
obligations under Articles 2 and 8 ECHR may actually mean that the State must intervene in situations it has
not created itself, but that have arisen as a result of, for example, natural phenomena or the conduct of others
(see sections 2.38, 2.42 and 2.49).

In our opinion, the threat of dangerous climate change has been sufficiently identified by the Court of Appeal,
but the Court of Appeal cannot be required to specify the risks caused by climate change for specific or
specifically identifiable persons or groups of persons within the jurisdiction of the State (section 3.13). The
order to reduce Dutch greenhouse gas emissions by more than the State intends to do by 2020 is consistent
with the threat of dangerous climate change as established by the Court of Appeal.

4.196 The Court of Appeal’s finding in para. 62 also ties in with the fact that harm to the living environment
often occurs gradually, due to a variety of factors. As mentioned above, under Dutch law this can lead to a party
that bears partial responsibility for this being obliged to contribute to damages for the loss or harm incurred or,
as in this case, to the prevention of the infringement of certain interests (see sections 2.12-2.13).

4.197 The Court of Appeal also links the partial responsibility of the State to the principle of effective legal
protection and the principle that standards must be maintained (see para. 64).474

The principle of effective legal protection refers in this context to the ability to actually enforce rights at law.475

Acceptance of the State’s defence would entail that the State could not be held responsible for its small share in
global emissions. According to the Court of Appeal, there would then be no effective legal remedy against a
global problem such as the one at hand.

The Court of Appeal points to the enforcement of standards with its finding that it would be unacceptable for a
State to be able to evade its responsibility by arguing that it need not take measures as long as other States do
not either.

4.198 In cassation, the State does not contest the aforementioned legal foundations of the Court of Appeal’s
finding that the State must, from its own territory, take measures to the best of its ability that, together with
the efforts of by other States, offer protection against the dangers of serious climate change (para. 62). The
State does argue, however, first of all, that the above-discussed complaints in ground for cassation 7 also apply
to para. 62 (ground for cassation 7.7). These complaints have already been found to fail.

Second, the State incorporates the finding of its partial responsibility in its challenge of the need for a 25%
emission reduction in 2020 in connection with the effects of extra Dutch emission reductions. This will be
discussed below.

The effects of extra Dutch emission reductions.

4.199 The State’s grounds for cassation call into question the need for an additional reduction of Dutch
emissions in 2020, doing so on the following grounds. As said, this is not, in our opinion, about the need for an
additional reduction of Dutch emissions as such, but rather about issues related to the individual responsibility
of the Netherlands.

The State argues, first of all, that these additional reductions are not necessary because they have no relevant
impact on the global climate (grounds for cassation 4.4 and 7.6). Second, the State argues that it is not
necessary for the Netherlands to reduce emissions by at least 25% by 2020, because the EU as a whole will
already be doing so (ground for cassation 5.6). Third, the question is whether the positive effect of the
reduction order on Dutch emissions could be offset by opposite effects abroad (grounds for cassation 8.5.1 and
8.5.2).

4.200 No measurable effect on global warming. In cassation, at least for the sake of hypothesis, the
following serves as the starting point.476 The Netherlands accounts for a small share of global greenhouse gas
emissions (0.35% in 2014). The addition reduction of Dutch emissions in 2020 would reduce average global
warming by 0.000045°C by 2100. This is eliminated entirely in light of all the uncertainties associated with such
a calculation and has no measurable impact on the danger of climate change.477
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4.201 For this reason, it is incomprehensible, according to the State, that the Court of Appeal ruled (in para.
49) that an emission reduction of 25% by 2020 is ‘necessary’ (ground for cassation 4.4) and (in para. 60) that
the reduction target of 25%-40% by 2020 for the Annex I countries as a group should also apply to the
Netherlands (ground for cassation 7.6).

4.202 The Court of Appeal has ruled on the basis of findings of fact that more reductions are necessary, also by
the Netherlands, and on the basis of findings of law that the State must accept its partial responsibility for this.

It emerges from the facts established that there is a climatological need for further reduction measures with a
view to achieving the 2ºC target. This need applies to Dutch emissions as well. For this reason, the Court of
Appeal ruled that the State must assume its share of the responsibility in so far as it concerns emissions from
Dutch territory. The Court of Appeal acknowledges that the Netherlands cannot solve the global climate problem
on its own (para. 62), but rejects that this would justify the Netherlands not taking the more far-reaching
mitigation measures that are necessary (paras. 62 and 64).478 In our opinion, the Court of Appeal has thus
correctly ruled that the individual responsibility of the Netherlands means that the State may have a legal
obligation to reduce Dutch emissions of greenhouse gases, even if those reductions alone cannot solve the
global climate problem (see sections 4.187-1.197).

The complaints in grounds for cassation 4.4 and 7.6 therefore cannot be accepted, because they are based on
an incorrect interpretation of the Court of Appeal’s opinion. The Court of Appeal does not mean that a national
reduction of 25% by 2020 is necessary in the sense that this is the only way to achieve the 2ºC target, nor that
the chance of achieving the 2ºC target is substantially increased if the Netherlands reduces by 25% by 2020.
The Court of Appeal means that, in order to prevent dangerous climate change, it is necessary for the State to
make a requisite contribution to achieving the 2ºC target, more specifically by means of a national reduction of
25% by 2020. Contrary to what is stated in ground for cassation 4.4, para. 62 is not based on circular
reasoning.

4.203 EU will realise the reduction target of 25% by 2020. The Court of Appeal has established that the
EU as a whole is expected to realise an emission reduction of 26%-27% by 2020 compared to 1990.479 The
State concludes from this that it cannot be understood why an emission reduction of at least 25% by 2020 by
the Netherlands as an individual country is necessary to achieve the 2ºC target and is consistent with the
State’s duty of care (see ground for cassation 5.6, section 5).

4.204 In our opinion, this complaint does not hold. The Court of Appeal has offered an opinion on the question
of whether the Netherlands should reduce its greenhouse gas emissions by 25% by 2020. The Court of Appeal
answered this question in the affirmative. The Court of Appeal ruled that the Netherlands as an individual
country bears the responsibility to meet this reduction target. This finding cannot detract from the fact that the
EU is expected to achieve this reduction target (but the State is not).480

4.205 The State also concludes from the expected EU reductions by 2020 that the Court of Appeal should have
rejected Urgenda’s claims,481 because (i) the State thus complies with the legally binding reduction agreements
and because (ii) it follows that the reduction order imposed on the State is not necessary from a climatological
perspective to achieve the 2ºC target.482 These arguments do not hold, for the aforementioned reasons. The
Court of Appeal did not base the State’s duty of care on the existence of a reduction agreement that is legally
binding on the State. The Court of Appeal has ruled on the basis of findings of fact that more reductions are
necessary, also by the Netherlands, and on the basis of findings of law that the State must accept its partial
responsibility for this.

4.206 ‘ ‘Carbon leakage’ and ‘waterbed effect’. The effectiveness of the reduction order has also been
questioned, because its positive effect on Dutch emissions could be negated by opposite effects abroad. For
example, accelerated closure of the Dutch coal-fired power stations could lead to the import of electricity and
thereby to increased greenhouse gas emissions abroad. The idea is that, on balance, a reduction order would
not lead to any climate benefit, but would only relocate the emission of greenhouse gases from the Netherlands
to other countries.
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4.207 In this case, the point was raised in the context of the State's reliance on the ‘carbon leakage’ and
‘waterbed effect’ phenomena.

Carbon leakage refers to the risk that companies will relocate their production to other countries with less
stringent obligations in place in order to reduce greenhouse gas emissions.

In these proceedings, ‘the waterbed effect’ specifically concerns the European system of emissions allowance
trading based on the ETS Directive (see section 4.30). The waterbed effect refers to the risk that emissions
allowances not used in the Netherlands will be used elsewhere in the EU.

4.208 The Court of Appeal considered the following on the waterbed effect and carbon leakage:

'55. According the State, a ‘waterbed effect’ will occur if the Netherlands takes a measure which reduces
greenhouse gas emissions falling under the ETS system. The State argues that this will occur because the
emissions cap established for the ETS sector applies to the EU as a whole. Lower emissions in the Netherlands
thus creates room for greater emissions elsewhere in the EU. Therefore, national measures to reduce
greenhouse gas emissions within the framework of the ETS are pointless, or so the State argues.

56. This argument falsely assumes that other EU Member States will make maximum use of the available
emissions allocation under the ETS system. Like the Netherlands, the other EU Member States have an
individual responsibility to limit CO2 emissions as far as possible. It cannot be assumed beforehand that other
Member States will take less far-reaching measures than the Netherlands. On the contrary, compared to
Member States such as Germany, the United Kingdom, Denmark, Sweden and France, Dutch reduction efforts
are lagging far behind. Moreover, Urgenda has argued, supported by reasons and on submission of various
reports, including a report of the Danish Council on Climate Change (Exhibit U131), that it is impossible for a
waterbed effect to occur before 2050 owing to the surplus of ETS allowances and the dampening effect over
time of the ‘market stability reserve’. The State has failed to provide reasoning to contest these reports.

57. The State also pointed out the risk of ‘carbon leakage’, which the State understands to be the risk that
companies will move their production to other countries with less stringent greenhouse gas reduction
obligations. The State has failed to substantiate that this risk will actually occur if the Netherlands were to
increase its efforts to reduce greenhouse gas emissions before 2020. The same applies to the related assertion
of the State that more ambitious emissions reductions will undermine the ‘level playing field’ for Dutch
companies. The State should have provided substantiation for these assertions, especially considering that
other EU Member States are pursuing a stricter climate policy (see legal ground 26). Moreover, in light of
among other things Article 193 TFEU, it is difficult to envisage without further substantiation, which is lacking,
that not maintaining a ‘level playing field’ for Dutch companies would constitute a violation of a particular legal
rule.

58. In this context, it is worth noting that the State itself has committed to reduce emissions by 49% in 2030,
in other words, by a higher percentage than the one to which the EU has committed, for which these arguments
are apparently not decisive.

4.209 In cassation, the State lodges complaints against the rejection of its reliance on the waterbed effect.
There are no specific complaints in cassation about the rejection of the State’s reliance on the carbon leakage
phenomenon. The latter issue therefore plays no role in the cassation proceedings before the Supreme Court.

4.210 The State contests the findings on the waterbed effect in grounds for cassation 8.5.1 and 8.5.2. Ground
for cassation 8.5.1 fails, as it is based on an incorrect interpretation of the Court of Appeal’s judgment. With its
finding that ‘other EU Member States will make maximum use of the available emissions allocation under the
ETS system', the Court of Appeal refers to the possibility of EU Member States pursuing additional policies.483

The Court of Appeal discusses this possibility in para. 54. Therefore, contrary to the assumption made in ground
for cassation 8.5.1, the Court of Appeal did not consider that EU Member States may limit the number of ETS
allowances granted to undertakings in their territory (which will only be possible once Directive 2018/410 has
been transposed).
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4.211 In ground for cassation 8.5.2, the State points it - correctly, in itself - that on appeal it explained that the
waterbed effect has really emerged, referring to reports by the ECN, for example, the RIVM and the PBL, and to
Directive 2018/410.484 It should be borne in mind, however, that at the end of para. 56, the Court of Appeal
renders an opinion on whether the waterbed effect will occur in the future.

In this context, Urgenda has argued (i) that the market stability reserve (MSR) will withdraw and reissue
emission allowances within certain limits, (ii) that the period over which this will take place will depend on many
uncertainties related to the rate at which the actual emissions will decrease, but (iii) that there can be no
waterbed effect until at least 2050 due to the surplus of ETS allowances and the dampening effect over time of
the MSR. To this end, Urgenda referred to a number of reports, one of which was mentioned by the Court of
Appeal.485

The State has argued in this context that the MSR ‘may be able to mitigate the waterbed effect in the future,
but this will depend very much on the extent to which this MSR will be used and of any political decisions
regarding the surplus in the EU ETS. In essence, however, the waterbed effect will not disappear'.486 The Court
of Appeal did not read this as a sufficiently substantiated rebuttal of Urgenda’s argument. Such reading cannot
be considered incomprehensible. The State's argument did not specifically address Urgenda's argument that
there can be no waterbed effect until at least 2050. That is why ground for cassation 8.5.2 does not hold.

4.212 The conclusion is that the complaints in grounds for cassation 4.4, 5.6 (para. 5), 7.6, 8.5.1 and 8.5.2 are
unsuccessful.

Complaints regarding application of the ECHR

4.213 We will now discuss the complaints in ground for cassation 8 about the Court of Appeal’s application of
the ECHR. These are based in part on grounds for cassation 1 and 2. Here, the State argues first of all that the
ECHR does not provide a basis for the reduction order because, supposedly, it would not be ‘effective’ (ground
for cassation 8.2.1). Second, the Court of Appeal allegedly attributed too little significance to measures other
than mitigation, such as adaptation measures (grounds for cassation 8.2.2-8.2.4). Furthermore, according to
the State, the Court of Appeal took too little account of the margin of appreciation (ground for cassation 8.3)
and failed to subject the reduction order to a fair balance review and a proportionality review (ground for
cassation 8.4).

4.214 The complaints concern paras. 53-76. We would like to quote the following sections for the purpose of
discussing these complaints:

'59. The State has also argued that adaptation and mitigation are complementary strategies to limit the risks of
climate change and that Urgenda has failed to appreciate the adaptation measures that the State has taken or
will take. This argument also fails. Although it is true that the consequences of climate change can be cushioned
by adaptation, it has not been made clear or plausible that the potentially disastrous consequences of excessive
global warming can be adequately prevented with adaptation. So while it is certainly logical for the State also to
take adaptation measures, this does not diminish its obligation to reduce CO2 emissions quicker than it has
planned.

(…)

63. The precautionary principle, a generally accepted principle in international law included in the United
Nations Framework Convention on Climate Change and confirmed in the case law of the European Court of
Human Rights (Tǎtar/Romania, ECtHR 27 January 2009, no. 67021/01 section 120), precludes the State from
pleading that it has to take account of the uncertainties of climate change and other uncertainties (for instance
in ground for appeal 8). Those uncertainties could after all imply that, due to the occurrence of a ‘tipping point’
for instance, the situation could become much worse than currently envisioned. The circumstance that full
scientific certainty regarding the efficacy of the ordered reduction scenario is lacking therefore does not mean
that the State is entitled to refrain from taking further measures. The high plausibility described above suffices.

(…)
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66. In so far as the State wanted to assert that the remaining available time (until the end of 2020) is very
short, this argument is rejected. Not only is the provisionally enforceable judgment over three years old, but
the foregoing has shown that the State has known about the severity of the climate problem for a long time
and, incidentally, that until 2011 the State had focused its policy on a reduction of 30%. In this respect, a fact
meriting further attention is that the Netherlands, as a highly developed country, has profited from fossil fuels
for a long time and still ranks among the countries with the highest per capita greenhouse gas emissions in the
world. It is partly for this reason that the State should assume its responsibility, a sentiment that was also
expressed in the United Nations Framework Convention on Climate Change and the Paris Agreement.

(…)

71. To summarise, the foregoing implies that up to now the State has done too little to prevent a dangerous
climate change and is doing too little to catch up, or at least in the short term (up to the end of 2020). Targets
for 2030 and beyond do not diminish the fact that a dangerous situation is imminent which requires
intervention right now. In addition to the risks in that context, the social costs also come into play. The later
reduction actions are taken, the sooner the available carbon budget will be depleted, which in turn would
require considerably more ambitious measures to be taken at a later stage, as is acknowledged by the State
(Statement of Appeal, para. 5.28), to eventually achieve the desired level of 95% reduction by 2050. In this
context, the following excerpt from AR5 (cited in para. 2.19 of the judgment) is also worth noting: ‘[...]
Delaying mitigation efforts beyond those in place today through 2030 is estimated to substantially increase the
difficulty of transition to low-longer-term emissions levels and narrow the range of options consistent with
maintaining temperature change below 2ºC relative to pre-industrial levels.'

(…)

73. Based on this, the Court is of the opinion that the State is failing to fulfil its duty of care pursuant to Articles
2 and 8 ECHR by not wanting to reduce emissions by at least 25% by the end of 2020. A reduction of 25%
should be considered a minimum, in connection with which recent insights about an even more ambitious
reduction in connection with the 1.5° C target have not even been taken into consideration. In forming this
opinion, the Court has taken into consideration that, based on the current proposed policy, the Netherlands will
have reduced emissions by 23% by 2020. That is not much less than 25%, but a margin of uncertainty of
19%-27% applies. This margin of uncertainty means that there is real chance that the reduction will be
substantially lower than 25%. Such a margin of uncertainty is unacceptable. Since moreover there are clear
indications that the current measures will be insufficient to prevent a dangerous climate change, even leaving
aside the question of whether the current policy will actually be implemented, measures have to be chosen, also
based on the precautionary principle, that are safe, or at least as safe as possible. The very serious dangers,
not contested by the State, associated with a temperature rise of 2° C or 1.5° C – let alone higher – also
preclude such a margin of uncertainty. Incidentally, the percentage of 23% has become more favourable
because of the new calculation method of the 2015 NEV, which assumes higher greenhouse gas emissions in
1990 than those which the District Court has taken into consideration. This means that the theoretical reduction
percentage can be achieved sooner, although in reality the situation is much more serious (see also para. 21 of
this ruling).'

4.215 The effectiveness of the order. As stated before, the starting point in cassation is that the additional
reduction in Dutch emissions in 2020 will result in a 0.000045 °C reduction in the average global warming until
2100. In our opinion, the State’s complaint that this additional reduction is not ‘necessary’ for this reason does
not hold (see sections 4.187-4.197 and 4.202).

The same discussion is addressed in ground for cassation 8, from the point of view that the measures to be
taken under the ECHR must be ‘effective’. Since the additional reduction in the Netherlands by 2020 is not
‘effective’, the ECHR does not offer any basis for the reduction order, according to ground for cassation 8.2.1
(sections 1 and 2), which is directed against, among other things, para. 59).

4.216 As we noted earlier, a violation of positive obligations often involves multiple causalities (section 2.38). In
this respect, the positive obligations do not require an absolute guarantee against human rights violations.
Positive obligations are intended to ensure that the government makes every effort to prevent human rights
from being compromised by third parties or external factors (section 2.53). Article 2 ECHR primarily requires
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the Contracting States of the Treaty to provide for ‘a legislative and administrative framework designed to
provide effective deterrence against threats to the right to life'. When undertaking or authorising dangerous
activities, the State in question must ensure that risks are limited to ‘a reasonable minimum' (section 2.44).
Article 8 ECHR requires that States take ‘reasonable and appropriate measures' in environmental matters to
protect individuals from serious harm to their environment (section 2.48). The measures to be taken must be
appropriate for limiting the danger or the environmental harm in question, and therefore be timely and – at
least potentially – effective (section 2.63). The measures to be taken must therefore be able to contribute to
preventing the threat of human rights being compromised.487 A guarantee that they will prevent such
compromise is not required. By way of comparison, reference can be made to the Kalender/Turkey judgment,
which concerned train passengers who had been hit by a cargo train at a train station. The ECtHR ruled that
Article 2 ECHR had been violated because basic safety measures, such as a platform and adequate lighting, had
not been provided. The ECtHR rejected the defence of the Turkish government that carelessness on the part of
the victims was the main cause of the accident. The ECtHR considered in this context that Article 2 ECHR does
not offer absolute protection to every person in every risky activity, and, more in particular, does not provide
unlimited protection to careless victims. However, this did not exempt the government from its obligation to
take at least the most basic safety measures appropriate for protecting the lives of the victims (‘les mesures de
sécurité les plus élémentaires susceptibles de préserver la vie des proches des requérants').488

4.217 In light of the facts on climate change established by the Court of Appeal and the rate at which the
remaining carbon budget is being depleted, more far-reaching measures to limit greenhouse gas emissions are
clearly appropriate for combating dangerous climate change. In our opinion, the effectiveness of the reduction
order in this sense does not preclude the need for further reductions in global emissions, including by other
countries.

We believe that the State is imposing overly stringent requirements on the effectiveness of the measures to be
taken pursuant to the ECHR by assuming that the additional mitigation measures to be taken by the
Netherlands should already be able to prevent dangerous global warming.489 Accepting the State’s position
would mean that the ECHR does not provide effective legal protection in the face of dangerous climate change.
For the discussion on this, we refer to Chapter 2, in particular sections 2.82-2.84.

4.218 In view of the above, the complaints in ground for cassation 8.2.1 (sections 3 through 6) fail. The
complaint directed against para. 63, as included in section 3 of this ground for cassation, imposes overly
stringent requirements on the effectiveness of measures relating to the precautionary principle. The complaints
against para. 63 in sections 4 through 6 of this ground for cassation revisit the already rejected assertion that
the additional reduction ordered would not be effective in the sense of the ECtHR case law.

4.219 Other measures. According to ground for cassation 8.2.2, the Court of Appeal – without sufficient
substantiation – ignored the State's reasoning490 that, briefly put, adaptation measures are appropriate
measures with which the State – whether or not in combination with the mitigation measures taken and
proposed by the State – can comply with its positive obligations under Articles 2 and 8 ECHR.

4.220 This complaint fails. In para. 59, the Court of Appeal held that (i) it had not been proved or made
plausible that the potentially disastrous consequences of excessive global warming could be adequately
prevented through adaptation measures, so that (ii) although it would certainly be logical for the State also to
take adaptation measures, that fact cannot diminish its obligation to reduce greenhouse gas emissions more
quickly than it intends to do.

With that, the Court of Appeal responded sufficiently to the State's reasoning as referred to in ground for
cassation 8.2.2. Indeed, this ruling builds upon the findings of the Court of Appeal on the necessity to reduce
emissions more in the short term. The Court of Appeal concluded that the reduction target in 2020 may not fall
below the lower limit of 25%.491
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4.221 According to ground for cassation 8.2.3, the Court of Appeal – without sufficient substantiation – ignored
the State's reasoning that it was contributing to limiting global greenhouse gas emissions by supplying
knowledge and financial resources to developing countries, with which those countries could take mitigation and
adaptation measures.

4.222 This complaint fails. It is, in itself, conceivable that State’s support for mitigation measures taken outside
of the Netherlands contributes to the reduction of global greenhouse gas emissions. However, the Court of
Appeal did not need to address this separately, as the State's reasoning did include the sums of money that it
has provided and the initiatives that received those sums of money,492 but its argument did not include the
'reduction gains' actually achieved by its contributions. It has not been asserted that Dutch climate financing
results in such a reduction in emissions outside of the Netherlands that a lower reduction in the Netherlands
would suffice.

Also it should be noted that the State's reasoning is a reply to Urgenda's position that it also represented the
interests of parties other than natural persons residing in the Netherlands, including future generations. The
Court of Appeal limited its ruling to the current generations of Dutch residents (para. 37) and therefore did not
need to respond separately to this argument by the State.

4.223 Contrary to what is assumed in ground for cassation 8.2.4, the Court of Appeal did not rule in para. 73
that adaptation measures, climate financing and supporting other countries could not be safe measures.

4.224 Margin of appreciation. As discussed in Chapter 2, the ECtHR in certain cases allows national
authorities some discretion in determining the manner in which the State wishes to comply with its obligations
under the ECHR. In its concluding para. 74, the Court of Appeal ruled that the State's reliance on its discretion
does not apply to the question of whether Dutch emissions should be reduced by 25% by 2020. To that end, the
Court of Appeal referred to the grounds for its decision given earlier in its judgment, which the Court of Appeal
summarised in paras. 71 to 73. The State does have the discretion, according to the Court of Appeal, to
determine which measures should be taken to achieve the reduction target in 2020.

4.225 The question of whether and to what extent the design of the State's reduction policy is at the State's
discretion was already addressed in the discussion of grounds for cassation 1.2 and 1.3 in section 3.14 et seq.
Ground for cassation 8.3 builds on that.

4.226 In the discussion of grounds for cassation 1.2 and 1.3, it was already explained that, according to the
Court of Appeal, the State is not allowed any discretion below the limit of 25% reduction in 2020 regarding the
reduction path, i.e. regarding the time when and rate at which mitigation measures are taken (section 3.24). 493

The Court of Appeal provided extensive substantiation for its opinion that Dutch emissions must be reduced by
at least 25% by 2020 at the latest. The Court of Appeal was moreover able to attach significance to the
reduction target for Annex I countries of 25%-40% in 2020 from AR4 and the Court of Appeal was able to rule
that the State cannot be premised on the RCP 2.6 scenario from AR5. The complaints directed against this in
grounds for cassation 4-7 do not hold.494

In view of this, the complaints of grounds for cassation 8.3.1, 8.3.2 and 8.3.3 fail. The same applies to ground
for cassation 8.3.4, in which the conclusions drawn from scientific reports are used to argued that the State has
discretion with regard to the reduction path. This argument also fails on the basis of the lower limit referred to
by the Court of Appeal.

4.227 In para. 71, the Court of Appeal held that 'In addition to the risks [...] the social costs also come into
play. The later actions are taken to reduce [...] which in turn would require taking considerably more ambitious
measures at a later stage'. In ground for cassation 8.3.5, it is argued that the question of whether or not to
take more expensive or more drastic measures falls within the scope of the State's discretion.
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4.228 This complaint starts from the assumption that the Court of Appeal ruled that the risks are such that the
State has the choice of having certain emission reductions take place sooner (cheaper and easier) or later
(more expensive and more difficult). Such a choice could indeed raise the question of whether the Court of
Appeal should leave the consideration of the costs and effort of certain reductions and their timing to the State
or its political bodies.495

However, that is not the situation in this case. After all, the Court of Appeal set out why the State has no
discretion regarding the reduction path while under the limit of 25% reduction in 2020. That opinion is based on
the risk that postponement of further emissions reductions would mean that the 2ºC target can no longer be
achieved. In that case, the State does not have the choice presumed in the complaint. The Court of Appeal's
findings on the societal cost of a postponement of emissions reductions were clearly given superfluously.

Ground for cassation 8.3.5 therefore fails. Contrary to the complaint advanced at the end of this ground for
cassation, para. 71 does not imply that there are multiple reduction paths – indeed, the Court of Appeal in para.
49 ruled on the feasibility of the 'range of options' referred to in the quote from AR5 in para. 71 – and this
finding cannot be regarded as inherently self-contradictory.

4.229 Ground for cassation 8.3.6 tries to assert the complaints of grounds for cassation 8.3.3-8.3.5 against
paras. 67-69 and fails because those grounds for cassation fail. Ground for cassation 8.3.7 concerns the word
'desirable' in para. 47 and fails for the reasons mentioned in section 4.166 et seq.496Ground for cassation 8.3.8
refers to ground for cassation 2 and fails for the reasons mentioned in section 3.2 et seq.

4.230 Fair balance and proportionality. As discussed in Chapter 2, the ECtHR reviews in the context of
Article 8 ECHR whether the State's choice of measures within its 'margin of appreciation' struck a 'fair balance'
between the individual and public interests involved. Furthermore, Articles 2 and 8 ECHR must be interpreted in
a manner that does not impose an 'impossible or disproportionate burden' on the government.497

4.231 According to ground for cassation 8.4, the Court of Appeal failed to review this, or at least failed to do so
in a discernible manner. The State put forward assertions on (i) the extremely limited effect of further Dutch
emission reductions in 2020 and (ii) the extremely high costs (societal and otherwise) of the measures required
for that purpose. According to the grounds for cassation, this shows that there is a disproportionate or
unreasonable relationship between the reduction measures required of the State and their effect on individuals
and society as a whole, or at least that the Court of Appeal's opinion in this respect was insufficiently
substantiated.

4.232 These complaints do not hold. We refer to our remarks on the 'margin of appreciation' in section 2.68 et
seq. Indeed, the Court of Appeal's opinion implies that a reduction of 25% in 2020 is the lower limit of what can
be expected from the State with a view to the risk of dangerous climate change. Since there is no 'margin of
appreciation' for the State below that limit, no separate 'fair balance' review was necessary.

The Court of Appeal also recognised that measures to reduce greenhouse gas emissions are far-reaching and
require financial and other sacrifices (para. 67), and that the time remaining until the end of 2020 is brief (para.
66). The Court of Appeal did not establish that it is impossible to take measures to comply with the reduction
order, nor did the State argue that that was its position.498 The State mentioned a number of measures during
these proceedings that it could consider in order to comply with the reduction order. The Court of Appeal's
judgment implies that the Court of Appeal believes that those measures are not disproportionate. The Court of
Appeal therefore ruled that there is no question of an 'impossible or disproportionate burden'. This finding
required no further substantiation for the reasons set out below.

4.233 On appeal, the State contested that it is better from a cost-effectiveness point of view to take adequate
action now rather than postponing measures (as the District Court held).499 Moreover, the State, briefly put,500

on the one hand, pointed to the Netherlands' small share in global emissions (0.35% in 2014) and the effect of
additional Dutch emission reductions in 2020 (0.000045 °C less average global warming until 2100). On the
other hand, the State pointed out that the effect of possible measures to comply with the reduction order on
the global emission reduction is, ultimately, virtually nil due to the waterbed effect and possible carbon
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leakage.501 In particular, the waterbed effect was primarily raised in relation to the early closure of coal-fired
power stations, the measure which the State believed would have the greatest effect on the volume of national
emissions502 (but would also be costly).503

4.234 The Court of Appeal ruled on the risk of carbon leakage and the reliance on the waterbed effect in paras.
55-58. The complaints in cassation solely pertain to the opinion on the waterbed effect and we believe these
complaints do not hold (see sections 4.210-4.211). This demolished an important pillar supporting the State's
reasoning about the cost-efficiency of certain measures.

Consequently, it cannot be said that the State's assertions demonstrate that there is a disproportionate or
unreasonable relationship between the reduction measures expected from the State and their effect on
individuals and society as a whole. In so far as it is argued in ground for cassation 8.4 that the Court of Appeal
failed to establish which specific risks specific groups of persons will be exposed to, and within which specific
time frame, we refer to the discussion of grounds for cassation 1.2 and 2 in section 3.2 et seq.

4.235 The complaints of grounds for cassation 8.2.1-8.2.4, 8.3 and 8.4 on the application of the ECHR fail.

The remaining complaints

4.236 The remaining complaints of grounds for cassation 4 through 8 are discussed below.

450 ppm scenario. Ground for cassation 5.2 (first section) contains a further complaint about the
substantiation of the finding (in paras. 12 and 40 of the Court of Appeal's judgment) that the 450 ppm scenario
– i.e. the situation in which the concentration of greenhouse gases in the atmosphere will eventually stabilise at
around 450 ppm – still offers no more than a 50% probability ('more likely than not') of achieving the 2ºC
target. According to the complaint, that finding is incomprehensible because that probability (the percentage)
cannot be found in the AR4 report.

4.238 The 2ºC target was not contested on appeal, nor was the fact that the concentration of greenhouse gases
in the atmosphere must stabilise at approximately 450 ppm to achieve that target.504 The Court of Appeal
based the probability that the 2ºC target will indeed be achieved in a 450 ppm scenario (paras. 12 and 50) on
para. 4.20 of the District Court's judgment, which held that it is not in dispute between the parties that the 450
ppm scenario offers a 50% probability of achieving the 2ºC target.

On appeal, the State contested the finding that it was supposedly not in dispute between the parties that a 450
ppm scenario offers a 50% probability of achieving the 2ºC target, by which the State referred to AR5 which
shows that this probability is supposedly 66-100%.505 The Court of Appeal replied to this argument in paras. 12
and 49. The Court of Appeal acknowledged that AR5 works with a probability of 66%-100% (para. 12), but
ruled that the State cannot assume this, because the probability of achieving the 2ºC target in AR5 depends too
much on the possibility of removing greenhouse gases from the atmosphere using certain technologies in the
future (para. 49).

The State did not specifically argue on appeal that the percentage of 50% cannot be found in the AR4 report. It
is therefore not incomprehensible that the Court of Appeal premised paras. 12 and 50 on the District Court's
finding on that probability.

4.239 Incidentally, one could ask the question of what the District Court's finding in para. 4.20 is based on
exactly. In AR4, the IPCC uses the designation of 'more likely than not' for any probability greater than 50%.506

However, the District Court's statements on AR4 in paras. 2.12-2.16507 do not show that there is a 50%
probability of achieving the 2ºC target if the concentration of greenhouse gases in the atmosphere stabilises at
approximately 450 ppm. Incidentally, it does not seem necessary to doubt that this probability is indeed 50%,
as this probability is stated in the statement of the European Commission of 10 January 2007508 and in a report
by the PBL and Ecofys.509
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4.240 Incidentally, the point need not be discussed further, as the Court of Appeal found that if the
concentration of greenhouse gases does not rise above 450 ppm in 2100, there is a 'reasonable chance' that
the 2ºC target will be achieved (para. 3.5), which has not been contested in cassation. Even with a 'reasonable
chance', the Court of Appeal could rule (in para. 50) that the 450 ppm scenario and the reduction of 25-40% in
2020 are 'not overly pessimistic starting points' in determining the State's duty of care. Ground for cassation
5.2 (first section) therefore cannot lead to cassation either.

4.241 Precautionary principle. Ground for cassation 8.6 concerns the reference to the precautionary principle
in paras. 63 and 73 of the Court of Appeal's judgment. The ground for cassation argues that the precautionary
principle cannot form an independent basis for assuming positive obligations on the part of the State by virtue
of Article 2 and/or Article 8 ECHR, or unlawful conduct, but can only play a role in substantively interpreting the
State's positive obligations.

4.242 The ground for cassation fails because the Court of Appeal did not use the precautionary principle as an
independent basis, but attributed meaning to it in substantively interpreting the State's positive obligations
under Articles 2 and 8 ECHR. Ground for cassation 8.6 was explained by the State in conjunction with ground
for cassation 2.5, which also fails (section 3.8 et seq.).

4.243 Relativity. The term relativity usually refers to one of the requirements for liability arising from unlawful
conduct, in the sense that an unlawful act has been committed 'against another party' (Article 6:162 DCC).
Unlawful acts are committed against another party if, briefly put, (i) a personal right of that other party is
infringed (e.g. the other party's right of ownership), affecting that other party's interests protected by that
subjective right; (ii) a statutory standard meant to protect the affected interests of the other party is violated;
or (iii) an unwritten standard meant to protect the affected interest of the other party is violated (see the three
categories of unlawful acts referred to in section 2.14). The liability arising from unlawful conduct can be further
defined by means of the relativity requirement.510

In actions for damages, Article 6:163 DCC further elaborates on the relativity requirement by requiring that the
violated standard 'serves to protect against the harm suffered by the injured party.' This elaboration of Article
6:163 DCC plays no role in actions for injunctions and court orders. In that case, it suffices that the defendant
has a legal obligation towards the claimant (Article 3:296 DCC and, in the event of an unlawful act, Article
6:162 DCC) and that the claimant has a sufficient interest in preventing an impending violation of that
obligation (Article 3:303 DCC). See section 2.8 et seq.511

4.244 With regard to the reliance on relativity within the meaning of Article 6:163 DCC, the Court of Appeal
found that these proceedings concern an action for a court order and not an action for damages (para. 65).
Consequently, the Court of Appeal rightly noted that the elaboration of the relativity requirement of Article
6:163 DCC plays no role in this case.512 Contrary to what is presumed in ground for cassation 8.7.1, this cannot
be interpreted as meaning that the Court of Appeal ruled that the relativity requirement need not be met as
such. Ground for cassation 8.7.1 therefore does not hold.

4.245 The Court of Appeal further held that the violated standards (Articles 2 and 8 ECHR) serve to protect the
interests of Urgenda's constituents. As discussed earlier, Urgenda may defend the interests, protected under
Articles 2 and 8 ECHR, of Dutch residents pursuant to Article 3:305a DCC (see the discussion of ground for
cassation 3 in section 3.29 et seq.). The Court of Appeal expressed this by referring to 'the interests of
Urgenda('s constituents'). As addressed in the discussion of ground for cassation 2, we believe that the Court of
Appeal cannot be required to specify which risks climate change causes for specific or practically identifiable
persons or groups of persons located within the jurisdiction of the State (see the discussion of grounds for
cassation 1.1 and 2 in section 3.2 et seq.). Therefore, the complaints of ground for cassation 8.7.2 fail.

4.246 The time remaining. Ground for cassation 8.8 targets para. 66, in which the Court of Appeal ruled that
the State cannot use as a defence the circumstance that the remaining time until 2020 is very short to take the
measures needed to achieve additional emissions reductions. The complaints of ground for cassation 8.8 apply
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5.1

5.2

5.3

5.4

this finding to, briefly put, the question of whether the State has complied with its obligations under Article 2
and/or Article 8 ECHR. However, the contested finding of the Court of Appeal does not relate to those aspects of
the case, so that the complains fail.

1.5ºC target. Ground for cassation 8.10 contains a complaint in the event that the Court of Appeal (in paras.
3.5, 44, 50 and 73) based the State's duty of care partly on the consequences of a global temperature increase
of 1.5 °C (or more, but no more than 2 °C).

The ground for cassation fails because the Court of Appeal did not do so. As indicated by the State itself, the
Court of Appeal based its finding on the consequences of dangerous climate change caused by a global
temperature increase of 2 °C (or more) and not on the consequences of dangerous climate change caused by a
global temperature increase of 1.5 °C (or more, but no more than 2 °C).

4.248 Merely elaborative complaints. For the remainder, grounds for cassation 5.1, 5.2, 5.3, 5.4, 5.6, 5.7,
6.4, 7.1, 8.1, 8.7.2, 8.8, 8.9 and 8.11 contain undiscussed complaints that merely elaborate on other
complaints. These follow-up complaints no longer require separate discussion.

4.249 The conclusion is that the complaints of grounds for cassation 4 through 8 fail, or at least cannot lead to
cassation.

In the proceedings before the District Court, the State put forward two fundamental defences that are closely
related. The first defence entailed that it is not for the courts to make the political considerations necessary for
a decision on the reduction of greenhouse gas emissions. The State argued that 'politicians' have picked up on
the importance of climate change and its consequences and are making certain choices to address it. According
to the State, it is not appropriate in a democracy under the rule of law for the courts, further to a claim
instituted by an interest group like Urgenda, which is apparently unhappy with the political choices made, to
'correct' the government and parliament and enforce reduction targets other than those chosen by the political
bodies.513 In this context, the State relied upon a decision of the Supreme Court dated 6 February 2004.514

The second defence entailed that the order sought by Urgenda is essentially an order to enact legislation, which
cannot be allowed in any event.515 In this context, the State also relied upon decisions of the Supreme Court.516

Both defences relate to the separation of three state powers, i.e. the legislature, public administration (the
executive) and the judiciary.517 Montesquieu considered the exercise of these state powers by separate bodies
to be a form of protection for citizens against arbitrary decisions.518 To this day, constitutional law is dominated
by the view that no single body should ever hold all the power. The resulting separation of powers tends to be
referred to as the trias politica. In the Constitution of the Netherlands, the legislative, executive and judicial
powers are regulated by different chapters. However, this separation is not very strict in the Dutch system of
government.519 Many Dutch authors therefore prefer to talk about the 'balance' between the three state powers
and about constitutional 'checks and balances'.520 This does not change the fact that an important criticism of
the District Court's judgment was that the court should have left the decision on the extent and pace of
emissions reduction to the legislature and the executive.521 This criticism also affects the decision on appeal.522

This was one of the reasons why the State lodged an appeal in cassation.523

In this chapter, we first provide a brief summary of the District Court and Court of Appeal's assessments of
these defences. We then discuss, in a comparative law context, the United States' political question doctrine
and the way in which courts in the Netherlands handle disputes in which a political issue is submitted to the

5 The constitutional lawfulness of the order (ground for cassation 9)

Introduction
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5.5

5.6

5.7

5.8

courts. This will be worked out for the relationship between the courts and the legislature and for the
relationship between the courts and the executive. We then address the lawfulness of a court order to enact
legislation. Lastly, we discuss the complaints.

The District Court’s opinion

The District Court assessed these defences in paras. 4.94-4.102 of its judgment. The District Court stated at
the outset that the laws of the Netherlands do not provide for a complete separation of the three state powers;
those laws do, however, provide that the balance between these powers must be safeguarded. According to the
District Court, this balance is not jeopardised by the claim instituted by Urgenda: an essential feature of a state
under the rule of law is that the actions of political bodies, even if democratically legitimised and checked
independently, can be assessed by an independent judiciary. The judiciary does not enter the political domain
with the associated considerations and choices. After all, the judiciary limits itself to its own domain, namely the
application of the law, regardless of any political agenda. Depending on the nature of the issues and claims
submitted to the court, it will assess the government action with more or less restraint. More restraint is
required when it concerns a policy-related weighing of divergent interests which impact the structure or
organisation of society. The court must always be aware that it is fulfilling its role in a dispute between the
parties to the proceedings. The other two state powers do not limit themselves to the legal relationship between
the parties in question, but make a general assessment in which they also take the interests of third parties into
account (District Court's judgment, para. 4.95). An order to reduce greenhouse gas emissions as claimed in this
case may have direct or indirect consequences for third parties. This view prompts the court to exercise
restraint when assessing this claim (District Court's judgment, para. 4.96).

In light of these considerations, the District Court believed that Urgenda's claim did not exceed the defined
domain of the judiciary. In this case, it is a question of providing legal protection and checking compliance with
the rules of law. While granting the reduction order sought by Urgenda may have political consequences and, to
that extent, it may interfere with political decision-making, that possibility is inherent in the role of the judiciary
in cases involving a government body as a party to the proceedings (District Court's judgment, para. 4.98).
According to the District Court, the State did not argue in these proceedings that it is de jure or de facto
impossible to take reduction measures that go beyond those included in the existing climate policy of the Dutch
government. Nor did the State rely upon Article 6:168(1) DCC, which in principle makes it possible for the court
to reject a claim aimed at prohibiting an unlawful act on the grounds that this act must be tolerated on account
of 'compelling social interests'. In fact, in the District Court’s opinion, the opposite is true in this case: on the
basis of the established facts, it is necessary for the State to take more far-reaching measures to be able to
achieve the 2ºC target (District Court's judgment, para. 4.99).

The District Court rejected the State's argument that the government's climate policy is largely established in
international consultation and that granting the order sought would harm the Netherlands’ international
negotiating position. If it is established at law that the State is obliged to Urgenda to achieve a certain reduction
target, the Dutch government is not free to disregard this legal obligation. The same applies to the
government's international negotiations. Again, however, the difficulty in foreseeing the consequences of judicial
intervention makes it necessary for the court to exercise restraint (District Court's judgment, para. 4.100). In
its judgment, the District Court expressed this restraint by limiting the court order to a reduction target of 25%
in 2020, starting from the need for a 25%-40% reduction in 2020. In so far as Urgenda's relief sought
exceeded that order, its claim failed in view of the discretionary power524to which the State is entitled with
regard to the reduction policy to be pursued (District Court's judgment, para. 4.86).

According to the District Court, Urgenda's claim does not seek a court order to enact certain legislation or
promulgate certain measures. If the order formulated by the District Court is granted, the State retains full
freedom to determine the manner in which it complies with that order (District Court's judgment, para. 4.101).
The District Court concluded that the State's defences regarding the trias politica do not stand in the way of an
order as given in the judgment (District Court's judgment, para. 4.102).
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5.9

5.10

5.11

5.12

5.13

5.14

The Court of Appeal's opinion

On appeal, the State dedicated Chapter 15 of its Statement of Appeal to the system of separation of powers.
Ground for appeal 28 entailed that the District Court (in paras. 4.94-4.102) wrongfully held that the system of
separation of powers did not stand in the way of granting Urgenda's claim or parts thereof, in particular the
order to reduce greenhouse gas emissions.525

The Court of Appeal rejected this ground for appeal in paras. 67-69. The Court of Appeal did not agree with
the State's position that only the democratically legitimised political bodies have been appointed to take the
related policy decisions. The Court of Appeal held that this case involves an impending violation of human
rights, so that measures must be taken against it. Moreover, in the Court of Appeal's opinion, the order issued
by the District Court leaves sufficient leeway for the State to decide for itself how to comply with that order
(para. 67). This is followed by para. 68:

‘In this context, the State also argues that limiting the cumulated volume of Dutch emissions, as ordered by the
district court, can only be achieved by adopting legislation, by parliament or lower government bodies, that this
means that from a substantive point of view the order constitutes an order to create legislation and that the
court is not in the position to impose such an order on the State. However, the district court correctly
considered that Urgenda’s claim is not intended to create legislation, either by parliament or lower government
bodies, and that the State retains complete freedom to determine how it will comply with the order. Even if it
were correct to hold that compliance with the order can only be achieved through creating legislation by
parliament or lower government bodies, the order in no way prescribes the content of such legislation. For this
reason alone, the order is not an ‘order to create legislation’. Moreover, the State has failed to substantiate,
supported by reasons, why compliance with the order can only be achieved through creating legislation by
parliament or lower government bodies. Urgenda has argued, by pointing out the Climate Agreement (to be
established) that is to be established among other things, that there are many options to achieve the intended
result under the order that do not require the creation of legislation by parliament or lower government bodies.
The State has failed to refute this argument with sufficient substantiation.'

The Court of Appeal added to this:

‘The State also relied on the trias politica and on the role of the courts in our constitution. The State believes
that the role of the court stands in the way of imposing an order on the State, as was done by the district court.
This defence does not hold water. The Court is obliged to apply provisions with direct effect of treaties to which
the Netherlands is party, including Articles 2 and 8 ECHR. After all, such provisions form part of the Dutch
jurisdiction and even take precedence over Dutch laws that deviate from them.' (para. 69).

In ground for cassation 9, the State directs complaints against these findings. Before we discuss these
complaints, we would like to make some general remarks.

The political question doctrine in the United States

The State's first defence, referred to in section 5.1 above, is reminiscent of the 'political question' doctrine in
the United States.526 The U.S. Supreme Court's decision in Marbury v. Madison (1803) is usually designated as
the starting point for this doctrine. The underlying dispute does not need to be discussed here.527 The U.S.
Supreme Court was faced with the question of whether the separation of the three state powers in the U.S.
Constitution precluded the court's granting of a remedy. The following consideration is important to understand
the notion of a 'political question':

‘The province of the Court is solely to decide on the rights of individuals, not to inquire how the Executive or
Executive officers perform duties in which they have a discretion. Questions, in their nature political or which
are, by the Constitution and laws, submitted to the Executive, can never be made in this court.'

It is not always clear when such discretionary powers are exercised. In later decisions, the political question
doctrine was further fleshed out and downplayed to a certain extent. The literature often refers to the 1962
decision in Baker v. Carr.528 In short, the dispute concerned a decision on the geographic layout of an electoral
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5.15

5.16

5.17

5.18

district, which decision would or would not be contrary to the principle of equality. The substantiation sets out a
series of perspectives on the basis of which it is possible to establish whether a specific case pertains to a
political question that is entirely outside the scope of judicial review:

 A textually demonstrable constitutional commitment of the issue to a coordinate political department; or

 a lack of judicially discoverable and manageable standards for resolving it; or

 the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;
or

 the impossibility of a court's undertaking independent resolution without expressing lack of the respect due
coordinate branches of government; or

 an unusual need for unquestioning adherence to a political decision already made; or

 the potentiality of embarrassment from multifarious pronouncements by various departments on one
question.

In practice, these criteria are mainly used when a claim pertains to politically sensitive policy issues on foreign
relations, defence, or maintenance of public order.529 Other examples of political question defences that were
allowed are scarce. Recently, the U.S. Supreme Court allowed a political question defence in a dispute on the
geographic layout of an electoral district.530

The criteria of Baker v. Carr can also be identified in professional literature on US lawsuits in which the
consequences of climate change were addressed.531 One author asserts that international courts are less
prepared than national courts to refrain from a substantive assessment of a dispute on the grounds that it
concerns the exercise of a political power.532 If that assertion is true, it could be explained by the circumstance
that the political question doctrine relates to the internal relationships between the three state powers.533

The political question doctrine was considered in the Netherlands as well. Van der Hulle summarises the
criteria from Baker v. Carr as follows: (i) the dispute concerns a subject that was assigned to one of the other
two state powers by or by virtue of the U.S. Constitution; (ii) there are insufficient clear and objective criteria
on the basis of which the dispute could be resolved; (iii) a substantive assessment could interfere with the
functioning and previous political decisions of the other state powers.534 A similar abridged description was used
in a judgment rendered by the Preliminary Relief Judge of the District Court of Amsterdam on the Brexit
problem:

'The first defence pertains to the political question doctrine and concerns the allocation of tasks between the
judiciary and the executive and/or legislature. According to this doctrine, the key to answering the question of
whether the judiciary is allowed to assess a dispute is whether it concerns a subject that constitutionally falls
within the competence of another state power, or whether there are sufficient clear and objective criteria to be
able to assess the dispute de jure, and/or whether a court judgment would interfere with the possibility of
another competent state power to form a political opinion on the matter.'535

Boogaard defends a distinction between what he refers to as 'the classic U.S. political question doctrine' and a
'substantive approach to the trias politica'.536 This brings us to the question of whether the laws of the
Netherlands include an exception for political issues to the main rule that provides access to the courts.

The trias politica doctrine and the jurisdiction of the civil courts

The jurisdiction of the civil courts, under Dutch law, is independent from the question of whether the claim
raises a political issue. Since 1915, the rule in the Netherlands has been that the civil courts determine their
jurisdiction on the basis of the law on which the claimant bases its claim537 rather than on the nature of the
dispute and whether it pertains to public or private law. If the claimant bases its claim on a violation or
impending violation of a right to which it is entitled or on an unlawful act committed against it, the civil courts
do, in principle, have jurisdiction to take cognisance of that claim and render a substantive opinion on it. This
also applies when the claim is directed against the State.538
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5.19

5.20

5.21

5.22

5.23

The fact that the court accepts jurisdiction to rule on a claim does not mean that the claim will always be
granted. The case law of the civil courts on unlawful government acts has developed further since 1915.
Provided that all the requirements of Article 6:162 DCC are met, the court may award damages at the expense
of the government concerned. Pursuant to Article 3:296(1) DCC, the court may also order a person who is
obliged to give, to do or not to do something as regards another, to comply with that obligation upon the
demand of the person to whom the obligation is owed, save if otherwise follows from the law, the nature of the
obligation or a juridical act. Ground for cassation 9, in essence, raises the question of whether one of these
exceptions applies.539

Political questions and the relationship between judiciary and legislature

In the trias politica (the interrelationship between the three state powers), the judiciary has traditionally been
the one to investigate the facts, apply the law to the facts and, if necessary, interpret the law. The basic
assumption is therefore clear: the judiciary assesses whether the acts or omissions of the State and its bodies
are lawful or unlawful. The efficiency of the State's actions and of its government policy can be assessed by
parliament, if necessary after an investigation by, for example, the Netherlands Audit Office. The General
Provisions on Kingdom Legislation Act (Bulletin of Acts and Decrees 1829, 28) considers the judiciary's
obligation to follow the law to be of paramount importance: 'The courts must administer justice in accordance
with the law; under no circumstances may they assess the inner value or fairness of the law.' (Article 11).540

On the other hand, it is clear that, when making laws, the government and parliament cannot anticipate every
situation that could possibly occur in the future, while laws may remain in force for many decades. This may
result, for example, in statutory provisions that are unclear or contradictory in practice, statutory provisions
that are superseded by new technological or social developments, or problems brought before the courts which
problems are not regulated by the law. Courts may never refuse to administer justice on the pretext that there
is a lack, insufficiency or vagary of law (Article 13 of the General Provisions on Kingdom Legislation Act). In
such cases, courts are forced to further develop and supplement the law. In performing their duties, courts are
bound by the limits of the legal disputes in the cases submitted to them. Regardless of the matters put before
them, courts may never act as legislators: 'Courts may never rule on matters subject to their decision by way of
general decree, order or regulation' (Article 12 of the General Provisions on Kingdom Legislation Act).

In the 'classic' cases where courts develop the law, in which existing legislation provides insufficient answers
or otherwise needs to be supplemented, Dutch courts tend to look for solutions that fit within the system of the
law and that are consistent with cases that are regulated by the law.541 This minimises the risk of collisions
within the trias politica.542 The legislature and the executive cannot change the judicial decision in the adjudged
case, which has res judicata force only in respect of the parties to the proceedings. If the executive does not
like the outcome due to it setting a possible precedent, the legislature may reformulate the relevant statutory
provisions or choose to adopt an entirely new statutory provision on the subject for other, future cases.

When the judiciary independently fills a gap in legislation to arrive at a final judgment, the chance of friction
within the trias politica increases. Courts are cautious in doing so. However, Articles 93 and 94 of the
Constitution – discussed in sections 2.27 and 2.28 above – provide that a court may be forced to apply a
'binding' treaty provision directly. If a court finds that a Dutch statutory provision is incompatible with an
applicable 'binding' treaty provision, it will exclude the application of that provision to that extent.543 In some
cases, excluding the application of the national statutory provision is sufficient to obtain effective legal
protection. If the applicable 'binding' treaty provision only allows one outcome, the court may apply that treaty
provision instead of the national provision. But there are also cases where the mere exclusion of the application
of the national statutory provision is insufficient and there are multiple conceivable options to fill the resulting
gap. In such cases, the court must decide whether it will fill that legal gap itself by choosing from those options
and formulating of its own volition the legal rule by which the case in question can be adjudged. The alternative
is that the court leaves it to the legislature to bring the national legislation in line with the applicable treaty
provisions.544 This problem was the subject of much debate in the Netherlands in the 1980s.545
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5.24

5.25

5.26

5.27

This debate was conducted on the basis of arguments of both a practical and a principled nature.546 The
practical arguments included the argument that the legislature, which is open to any interested party, is better
placed to understand the consequences of the choice for a certain rule of law than the court, which is informed
only of the wishes and interests of the relevant parties to the proceedings. This argument is also given by
Scheltema, who discusses three practical advantages of legislation by the legislature over the formulation of
rules of law by the judiciary:

- Court rulings are tailored to individual cases. It is therefore not easy to derive general rules from case law.
Court-made law is generally less accessible than systematised rules drawn up by the legislature.

- Moreover, the judiciary has fewer instruments than the legislature when it comes to formulating a new rule or
changing an existing rule. A court cannot organise a general public debate on the pros and cons of a particular
solution. It cannot have experts perform a study into that solution, nor seek advice on the best design of a
particular rule. In short, the judiciary has fewer opportunities to foresee the consequences of the proposed rule
than the legislature.

- The judiciary cannot properly regulate transition problems. After all, the basic principle is that the judiciary
interprets existing law.547

A good reason for the courts to exercise restraint when formulating a new rule could be that the violated
treaty provision requires not just the replacement of one statutory provision but the conception and
implementation of an entirely new system. Only the legislature can do that.548 A recent example can be found
in a Supreme Court decision on the tax on imputed return on investment in the Dutch Income Tax Act.549 The
Supreme Court found:

'If the tax burden in box 3 for the year 2013 or the year 2014 is higher than the average return that could be
achieved without too much risk, taxpayers are faced at a system level with an excessively heavy burden in box
3 for that year that is incompatible with the right to undisturbed enjoyment of property protected by Article 1
FP. [...] Such a violation at system level creates a legal gap that cannot be provided for without making choices
at a system level. These choices are not sufficiently clear from the system of the law (cf. Supreme Court 8 June
2018, ECLI:NL:HR:2018:846, para. 2.5.1). In that case, the judiciary will exercise restraint towards the
legislature in providing for such a legal gap at system level. In principle, there is no place for judicial
intervention unless an individual taxpayer is faced with an individual and excessive burden in violation of Article
1 FP [...].'

The argument that a court has no democratic legitimacy, or at least less than the legislature, to create new
rules is an argument based in principle. Sometimes there is a fear that the judiciary will go its own way: judicial
activism versus judicial restraint. In French, this fear is expressed in the phrase 'gouvernement des juges'.550 In
the Netherlands, judges are appointed rather than elected by the people. A central theme in this debate is the
'principle of democracy': the decision on whether to create legislation and on the substance of a law to be
enacted is reserved for parliament. The principle of democracy leads to a restrained attitude on the part of the
judiciary towards the actions of the other two state powers. In previous disputes on the possibility of judicial
review, the Supreme Court referred to 'the position of the judiciary in our constitution, as also expressed in
Article 11 of the General Provisions on Kingdom Legislation Act'.551

It may be unsatisfactory for effective legal protection when courts are forced to limit their judgment to the
finding that a national statutory provision is incompatible with a treaty provision. This issue is also known in
other countries. For example, the English courts may, under Article 4 of the Human Rights Act, issue a
declaration of incompatibility which addresses the incompatibility of an existing statutory rule with a provision
of the ECHR.552 In the Netherlands, the courts may, under Article 94 of the Constitution, exclude the application
of a statutory provision in so far as it is in conflict with a treaty provision that is ‘binding on all persons’.
Sometimes a court has the option of setting a period within which the legislature can create a new law that is
compatible with the treaty.553 In 1999, the Supreme Court adopted a moderate form of 'giving notice of default'
to the legislature when a tax rule proved to be in conflict with the principle of equality:
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5.28

5.29

5.30

5.31

‘3.18. It follows from the above that this is not a situation in which it is clear how the court should fill the legal
gap caused by the discriminatory regulation, but different solutions are conceivable in order to eliminate the
discrimination and the choice from these solutions also depends on general considerations of government policy.
This means that the court should not immediately fill in the legal gap itself, but should leave this to the
legislature for the time being. The ground for cassation is therefore well-founded. It should be noted, however,
that as stated in 3.15 the assessment may be different in the future. The Supreme Court assumes that the
government will, with the necessary urgency, submit a bill that does justice to the treaty obligations of the
State of the Netherlands in this respect.' 554

If the legislature is already in the process of creating a regulation and the subject permits some delay, courts
will almost always wait for the legislature.555 In the event of an impending violation of the fundamental rights of
individuals, courts are sooner forced to provide effective legal protection. As the risk of a violation of
fundamental rights increases and the consequences of the feared violation become more serious, the
expectations of judicial intervention also increase. On the other hand, there is a risk that the judiciary will lose
authority and public trust if it goes too far in an area that the constitution reserves for the legislature.556

Political questions and the relationship between judiciary and executive

The trias politica doctrine does not mean that the judiciary may never 'assume the role of the executive' in
proceedings where the government is a party. In fact, Dutch administrative procedural law offers this possibility.
When the administrative court declares an appeal to be well-founded and sets aside the contested decision of
an administrative body, it can among other things stipulate:

- that the legal consequences of the decision (or part thereof) that was set aside are fully or partially affirmed;

- that its decision replaces the decision (or part thereof) that was set aside (see Article 8:72(3) General
Administrative Law Act).

If this third paragraph cannot be applied, the administrative court may order the administrative body to take a
new decision or to perform another action with due observance of the court's instructions (see Article 8:72(4)
General Administrative Law Act).

In these proceedings, the State relied upon Supreme Court 6 February 2004, ECLI:NL:HR:2004:AN8071, NJ
2004/329. That case concerned objections by the Vereniging van Juristen voor de Vrede (Association of
Lawyers for Peace, VJV) and other interest groups against the Dutch government's intention to cooperate in
proposed military actions of the government of the United States at the time. They claimed an injunction
prohibiting such cooperation and an order against the State. The Preliminary Relief Court and Court of Appeal
both rejected the claims. The Supreme Court upheld that decision. The Supreme Court's principal ground reads
as follows:

'Article 90 of the Constitution, on which VJV et al. also based their claims, does not lead to a different opinion.
While that Article contains an instruction to the government to promote the international rule of law, neither it
nor any other articles stipulate how the government should carry out that instruction. In that context, the
Supreme Court notes that the relevant claims of VJV et al. pertain to questions concerning the policy of the
State in the areas of foreign policy and defence, which policy strongly depends on political considerations in
connection with the circumstances of the case. Even in the case of a ban on violence, it is not up to the civil
court to make these political considerations and to prohibit the State (government) from taking certain actions
to implement its political decisions in the areas of foreign policy or defence, or order the State to follow a
certain course of action in those areas, all on the demand of a citizen.' (para. 3.4).

The judgment of 6 February 2004 regarded the question of whether Article 90 of the Constitution limits the
government's discretion. Article 90 of the Constitution plays no role in the dispute between Urgenda and the
State, nor does any national defence interest. The policy regarding the foreign relations of the Netherlands is
not at stake either in this case. In so far as the State envisions that the climate policy is determined to an
important extent in multilateral and bilateral international consultation, it should be noted that Urgenda's claim

1034



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 89/140

5.32

5.33

5.34

5.35

5.36

is not so much aimed at forcing the Netherlands to adopt a particular position in international negotiations. The
relief sought and reduction order given are limited to the Netherlands’ greenhouse gas emissions and are
substantively restricted to establishing a lower limit for the reduction of those emissions in 2020.

In any case, the ground cited from the Supreme Court's judgment of 6 February 2004 can to a certain
extent557 be regarded as a Dutch counterpart to the U.S. political question doctrine. The Supreme Court
stressed the need for political deliberation.558 The Supreme Court used a similar argument in its case law on the
lawfulness of a court order to enact legislation. This case law is discussed below.

The lawfulness of an order to enact legislation

The States General represent the entire Dutch people (Article 50 of the Constitution). In the Netherlands, Acts
of Parliament are enacted (in the formal sense of the word) jointly by the government and the States General
(Article 81 of the Constitution). A bill becomes law once it has been passed by the States General and ratified
by the King (Article 87 of the Constitution). According to the State, a court order for the State to create
legislation or amend or repeal an existing Act of Parliament would not be in keeping with this system.

In a state under the rule of law, the government is also bound by the applicable law. There is no question of
immunity under civil law on the part of the State of the Netherlands in proceedings before the Dutch courts. It
is therefore, in principle, possible for the civil courts to order the State to, for example, pay damages. The
jurisdiction of the Dutch administrative court regarding decisions of administrative bodies was already discussed
in section 5.29, above. Decisions entailing the adoption, entry into effect or repeal of a generally binding
regulation cannot be appealed before the administrative court (Article 8:3(1)(a) Dutch General Administrative
Law Act).559

The civil court may issue an injunction or an order under the terms of Article 3:296(1) DCC, save if it
otherwise follows from the law, the nature of the obligation or a juridical act. Such an order may also be issued
to the State as a legal entity, save if it otherwise follows from the law or the nature of the obligation. The
question of whether the separation of powers doctrine (the trias politica) prevents the court from issuing an
order to the State to create legislation or amend or repeal an existing Act of Parliament has already been
answered by the Supreme Court.

In 1999, the Supreme Court heard a dispute between a municipality and a province. The municipality accused
the province of acting in breach of the law by not holding the prescribed consultations with that municipality
while preparing a municipal redivision in that province. The Supreme Court established that the civil court was
competent to rule on the alleged unlawful act. Substantively, however, the municipality's claim was
unsuccessful. The Supreme Court held, in so far as relevant here:

'3.4 [...] As mentioned above, the municipal layout is changed by law. Once such a law has been enacted, the
court is not free to rule that the violation of the relevant procedural rules during the preparation and discussion
of that law constitutes an unlawful act. The judiciary must honour the opinion of the formal legislature – the
Government and the States General – on the question of whether those rules were observed.

It would be inconsistent with this system if the judiciary, in the course of the process that results in a formal Act
of Parliament, could rule that the rules of procedure were not observed and could intervene in the legislative
process on that basis, which would mean that the questions of whether the rules of procedure were violated
and, if so, which consequences that violation should carry are effectively withdrawn from assessment by the
formal legislature, which is exclusively authorised to assess such matters.'

The Supreme Court did not indicate whether this would be different when it comes to the preparation and
discussion of a bill in respect of which it is argued that one or more provisions are non-binding pursuant to
Article 94 of the Constitution because they are in conflict with provisions of treaties or decisions of international
institutions that are ‘binding on all persons’.560
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This was followed in 2003 by the Waterpakt judgment, which the State has relied upon in these proceedings.
At the request of Stichting Waterpakt et al., the State was ordered by the District Court, briefly put, to take
such measures as to ensure that the standard for the use of animal manure (210 kg of nitrogen per agricultural
or livestock farm per hectare) would be met in the year 2002. This standard was derived from a Directive of the
European Union (the Nitrate Directive), which had not been implemented in time in Dutch legislation. The Court
of Appeal set aside this judgment on appeal and denied the order sought, holding that 'by virtue of its
constitutional position, the court is not free to intervene in the primary legislative process in the manner
purported by this claim. This purport also precludes the ordering of substantive legislation because it is closely
interwoven with primary legislation’.

In cassation, Stichting Waterpakt et al. asked the Supreme Court whether Dutch law prevents the court from
ordering the State to create legislation to put a stop to an unlawful situation. The Supreme Court held:

'Pursuant to Article 81 of the Constitution, Acts of Parliament are enacted by the government and the States
General and the question of whether, when and how an Act is drafted must be answered on the basis of political
decision-making and consideration of the interests involved. The distribution of powers between the various
state bodies, which is also based on the Constitution, means that the courts cannot intervene in that political
decision-making process. This is no different if the result to be achieved with this legislation and the deadline
for achieving the result have been set by a European Directive. Even if the legislature neglected to enact
legislation to achieve the required result within the implementation period of a Directive and it must be
assumed that the State is thereby acting unlawfully, the courts cannot issue an order to enact such legislation
within a period of time determined by the courts. Even then, the question of whether legislation should be
enacted and, if so, what its substance should be still requires a political assessment and the weighing of many
interests, including the interests of parties not involved in proceedings such as these, in which the courts cannot
intervene. Equally a matter of political assessment is the question of whether, when primary legislation has not
been enacted to implement a Directive, or at least has not been enacted in good time or in the correct manner,
the State is willing to let the matter progress to the stage of infringement proceedings.

The above does not change the fact that the person who is obliged to put an end to an unlawful situation may
be ordered to do so by the court pursuant to Article 3:296 DCC, and that this provision also covers this case if it
is assumed that the State is obliged to put an end to the unlawful situation created due to its failure to
implement the Nitrates Directive. After all, this Article also provides that the law and the nature of the
obligation may dictate otherwise. It must be assumed in view of the above that this exception applies.

That, pursuant to Article 94 of the Constitution, the court must exclude the application of primary legislation,
once enacted, if it is in conflict with any binding provisions of treaties and decisions of international institutions
is also irrelevant to the assessment of the question referred to in 3.4 above. The exclusion of the application of
primary legislation on that ground is of a different nature than an order to enact legislation: indeed, the
exclusion of application applies only in respect of the claimant in the proceedings and does not mean that the
rule in question is changed or repealed, while an order for primary legislation is intended to create a general
regulation that also applies to parties other than those involved in the proceedings.' (para. 3.5).561

Shortly thereafter, a dispute arose between a foundation, Stichting de Faunabescherming, and the Province of
Friesland. The foundation brought a claim for the repeal of a provincial ordinance. Briefly put, this ordinance
allowed an exception to a general ban under the Flora and Fauna Act on the capture and killing of certain animal
species. The foundation argued that this exception conflicted with two EU Directives. The Supreme Court
repeated its findings from the Waterpakt judgment and added the following:

'There is no reason to rule differently with regard to a provincial ordinance enacted by the Provincial Council,
even if it is contrary to a European Directive. If the court were to issue an order for the Provincial Council to
enact a provincial ordinance, it would constitute an unauthorised intervention in the political decision-making
process and consideration of interests that is reserved to the elected representatives of the Provincial Council.
This also applies if the court were to order the repeal of a provincial ordinance that is contrary to a European
Directive. Furthermore, such an order would result in a general regulation that also applies to parties other than
those involved in the proceedings.'562
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A dispute between a foundation, Proefprocessenfonds Clara Wichmann (a women's rights organisation), and
the State concerned the question of whether a political party represented in parliament (the SGP) was allowed
to exclude women from the nomination of candidates. The claim was for the court to order the State to take
measures against such exclusion.563 The Supreme Court held, among other things, that the Court of Appeal
rightly concluded that the State is obliged to take measures that actually result in the SGP granting women the
right to stand as candidates in elections and that in doing so the State must use measures that are effective but
still keep infringement on the fundamental rights of the SGP and its members to a minimum. The Supreme
Court continued:

'4.6.2 However, this is not to say that the court is authorised or able to order the State to take specific
measures to put an end to the SGP's discrimination with regard to its female members' right to stand as
candidates in elections.

As decided in Supreme Court 21 March 2003 [...] (Waterpakt/State), the court lacks the jurisdiction to order
the State to enact primary legislation. This was unsuccessfully contested in Clara Wichmann et al.'s Grounds for
Cross-Appeal in Cassation in both cases. Aside from the fact that Clara Wichmann et al. have not indicated
which other specific measures the State could take, aside from the subsidy ban to be discussed below, there is
no room in this case concerning the relationship between the State and a political party for a court order to take
specific measures in order to comply with Article 7 of the Convention on the Elimination of All Forms of
Discrimination against Women, because the choice of such measures to be taken by the State requires a
consideration of interests that coincides to such a degree with considerations of a political nature that it cannot
be demanded from the court. (…)'

To conclude this series of decisions, we refer to a dispute on the determination of objects subject to the
private copying levy.564 This determination is made by order in council on the basis of the Copyright Act. Orders
in council are a form of substantive law (see Article 89(1) of the Constitution) but are not primary legislation
within the meaning of Article 81 of the Constitution (cf. section 5.33 above). The claimants (Norma et al.)
argued that the State's choice not to designate certain audio and video equipment as taxable was in conflict
with a Directive of the European Union. On that basis, the court on appeal found the lack of a designation to be
unlawful, in the form of a judicial declaration as referred to in Article 3:302 DCC. The Supreme Court held,
among other things:

'Contrary to what is argued in the grounds for cassation, the Court of Appeal did not fail to recognise that the
court cannot intervene in the political decision-making process and consideration of interests underlying orders
in council, including the decision-making process and consideration of interests of parties other than those
involved in the proceedings, and that this would be no different if the result to be achieved with those orders in
council were set on the basis of a European Directive (cf. Supreme Court 1 October 2004, [...]
(Faunabescherming/Friesland)). The judicial declaration that the issue of orders in council against Norma et al.
is unlawful because it contravenes the Copyright Act and Neighbouring Rights Act, which must both be
interpreted in accordance with the Copyright Directive, lacks the character of an order to enact legislation. After
all, the judicial declaration applies only to Norma et al. and does not mean that the orders in council must be
amended or repealed. The judicial declaration furthermore leaves the State plenty of room to provide for
legislation that is in accordance with the aforementioned Directive and statutory provisions, so that it does not
affect the State's discretionary power.' 565

Considerations further to this case law

It is undisputed in these proceedings that both Article 2 and Article 8 ECHR are among the treaty provisions
which, according to their substance, are binding on all persons.566 The Court of Appeal applied these treaty
provisions directly to determine the State's obligations or to interpret the concept of 'unlawful' in Article
6:162(2) DCC.

At this point, it can be said that established Supreme Court case law precludes the court from ordering the
State to enact or repeal legislation. If the court order issued against the State in this case at the request of
Urgenda is regarded as an order to enact legislation, or is considered equivalent to such an order, the contested
judgment of the Court of Appeal cannot be upheld. However, the case law referred to above does seem to leave
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5.46

5.47

room for a judicial declaration,567 which Urgenda also claimed.568 Urgenda's position is that a judicial declaration
in this case offers insufficient legal protection: given the extremely important interests at stake, Urgenda
believes that there are no acceptable alternatives to a reduction order set at a specific minimum percentage.569

The Supreme Court did not base its decisions that a court order to enact legislation is prohibited on the
practical argument that enforcement issues are to be expected if the State – contrary to what it is accustomed
to do – does not comply with the order and the claimant wishes to enforce it. The State as a legal entity cannot
force a member of the States General to vote for or against a particular bill, even if it is to ensure compliance
with a court order to enact legislation.570 The same applies with regard to the voting rights of Provincial Council
members or municipal council members concerning the enactment, amendment or repeal of a provincial or
municipal ordinance. Consequently, an order to enact legislation can never be enforced. The most conceivable
option would be an indirect form of enforcement by imposing a penalty on the State (as a legal entity), but this
too would meet with objections.571However, it should be noted in this context that an ECHR signatory's failure to
comply with an order issued against it by the national court in itself constitutes a violation of Article 6(1)
ECHR.572

In the case law cited above, the unlawfulness of a court order to enact legislation is reasoned in a more
principle manner:

a. The intended objective of an order to enact legislation is to have a generally applicable law enacted that will
also apply to parties other than the litigants.

b. The question of whether legislation should be enacted and, if so, what its substance should be requires a
weighing of many interests, including those of parties not involved in the proceedings. This requires a political
assessment in which the court cannot intervene.

c. Equally a matter of political assessment is the question of whether, when primary legislation has not been
enacted to implement a European Directive, or at least has not been enacted in good time or in the correct
manner, the State is willing to let the matter progress to the stage of infringement proceedings.

With the latter, we would note that if this pertains to conflict with a treaty provision, the sentence at c) could be
read to mean: ‘[...] whether, when primary legislation has not been enacted to implement a treaty provision, or
at least has not been enacted in good time or in the correct manner, the State is willing to let the matter
progress to the stage of the enforcement procedure provided for in the treaty involved’.573

The argument referred to in the previous section at a) aligns with the aforementioned ‘democratic principle’.574

The State’s position that in a democratic state under the rule of law, the judiciary cannot be allowed to ‘steer’
the executive and the representatives of the people based on a claim from an interest group that is apparently
disappointed with the political choices that have been made, is in line with this. In itself the argument hits the
mark: in a democratic state under the rule of law, the majority decides in a vote by the representatives of the
people on a legislative proposal. It is then unacceptable for a disappointed minority to be able to force the
matter to its satisfaction by means of a court order to enact other legislation. However, this argument by the
State must be put into the proper perspective: a claim seeking protection of human rights is more than merely
a claim for the satisfaction of one’s own political choices. In a state under rule of law, the fundamental rights of
all must be respected, even when taking a decision by majority: fundamental rights cannot be ‘outvoted’.

The argument at b) pertains to the question of whether or not a weighing of interests is required that
‘coincides to such a degree with considerations of a political nature that it cannot be demanded from the court’.
If every social issue regarding which a political body could take a decision is already considered to be a matter
requiring ‘deliberations of a political nature’, that standard would have little, if any, distinguishing effect. The
standard is not whether a court decision has major political consequences.575 The circumstance that the
required performance will involve public costs, therefore making those funds unavailable for other purposes,
also has little, if any, distinguishing effect: in that event, the majority of the court cases in which the State or
some other executive body is a party to the proceedings would have to be designated as a ‘political question’.576
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It is no coincidence that examples of cases in which ‘considerations of a political nature’ are deemed necessary
are usually found in the area of politically ‘sensitive’ subjects regarding which social or moral views are strongly
divided, or that relate to defence, national security services, or government policy in respect of foreign
relations. What these areas of attention have in common is that the executive and other political bodies
involved need to be very cautious – diplomatic – in their approach and will need to engage in political
negotiations in search of support for the intended solution. Sometimes, a political ‘price’ will have to be paid.
Conducting negotiations with ‘tied hands’ is notoriously difficult. This makes it understandable that in such
cases, governments and other political bodies feel a need for more room to manoeuvre than normal: as the
State has put it in these proceedings, a ‘wide margin of appreciation’.

The State’s defence pertains not only to the substance of the law, but also to the manner in which legislation
is enacted. In principle, everyone in the Netherlands is allowed a say in the preparatory phase577 and to voice
their opinions in the social debate on specific legislative proposals. In the end, the parliament votes on
legislative proposals. If one or more members of the House of Representatives of the States General believe
that the government has been negligent in failing to submit a legislative proposal, the members can submit a
legislative proposal on their own initiative.578 If, however, the judiciary were to order the State to enact
legislation with a certain substance, no one other than the parties to the proceedings will have had an
opportunity to provide input. This in part explains the Waterpakt case law. This argument carries less weight in
a case like the present, in which the court merely determines the very minimum that any legislation enacted
must satisfy – in connection with the State’s positive obligations ensuing from Articles 2 and 8 ECHR – and
otherwise leaves the decision as to whether legislation is enacted and, if so, its substance entirely to the
competent political bodies.

If the Dutch judiciary were to mirror the criteria from Baker v. Carr, an investigation would also be required to
determine whether issuing a court order for another state power in the trias politica impedes the possibility of
forming an opinion on the matter. At first glance, this would appear not to be the case: a reduction obligation of
25% for the year 2020 – a short-term obligation – in itself does not obstruct the reduction targets for the year
2030 or for the year 2050 – the long term – that is the State’s premise. Nor does the ordered reduction target
of 25% in 2020 obstruct the target for 2020 agreed within the EU context. Moreover, this concerns minimum
reduction targets that do not prevent the State from reducing the emission of greenhouse gases in the
Netherlands further and/or at an earlier point in time.579 However, the reduction order issued does make it
necessary to hasten the reduction efforts that the State intended to spread out over the period until 2030 (and
until 2050, respectively). To that extent, the order issued does impact the freedom of action of the political
bodies. The Court of Appeal acknowledged this aspect (see paras. 47 and 66-74).

The complaints in ground for cassation 9 (9.1-9.3; unlawful order to enact legislation?)

Ground for cassation 9 distinguishes between three arguments in para. 68, to wit:

 that Urgenda’s claim is not intended to create legislation, either primary or substantive, so that the State
retains complete freedom to determine how it will comply with the order;

 that if it must be assumed that compliance with the District Court's order is only possible by enacting
legislation, the order does not in any way prescribe the substance of that legislation;

 that the State has not substantiated why the order can only be complied with by enacting legislation, and
that the State has insufficiently refuted Urgenda’s assertions.

Ground for cassation 9.1 – regarding the first argument – entails that the Court of Appeal has failed to
appreciate that even if Urgenda’s claim does not entail enactment of legislation by the State, a reduction order
as sought by Urgenda cannot be granted if the State cannot comply with the order de facto without enacting
legislation.
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Ground for cassation 9.2 – regarding the second argument – entails that the Court of Appeal failed to
appreciate that granting an order to enact legislation - or, respectively, granting an order that can only be
complied with de facto by enacting legislation - is also inadmissible if the order does not prescribe the
substance of the legislation to be enacted.

Ground for cassation 9.3 entails that the conclusion drawn by the Court of Appeal – the third argument – is
incomprehensible in light of the State's arguments presented on appeal. On appeal, the State explained, with
reasons, the measures, additional or otherwise, that are imaginably required in order to comply with the District
Court's reduction order.580 The State also pointed out that for at least many of these measures, existing
legislation and regulations need to be amended. Furthermore, still according to the State, these measures
require a political weighing of various interests, also in view of the costs involved with these measures and the
cost-effectiveness of the various possible measures.581 In view of these positions taken on appeal, according to
this complaint it is impossible to understand the basis for the opinion that compliance with the reduction order
can be achieved without enacting legislation. The basis for the Court of Appeal's opinion that the State has
insufficiently refuted Urgenda's arguments on this point is also impossible to understand. If the Court of Appeal
assumed that the State argued that compliance with the reduction order is exclusively possible by enacting
legislation, then, according to this part of the ground for cassation, this interpretation of the defence conducted
is incomprehensible in view of the arguments put forward by the State on appeal.

These complaints can be discussed jointly. In view of the operative part and the findings of the District Court’s
and the Court of Appeal’s judgments, in the proceedings for cassation it may be assumed as point of departure
that the order issued does not entail an order to enact primary or substantive legislation.582 This was not the
purport of the claim, either. Urgenda was seeking an order for the State to ensure that before the end of the
year 2020, the State will have achieved a reduction of the emission of greenhouse gases in the Netherlands of
at least 25%. How the State complies with that order - with or without legislation - is of no concern to Urgenda,
as long as the emissions reduction as ordered is realised.

According to the District Court in para. 4.101, the State retains the full freedom to determine how to comply
with the order concerned. The State could take measures to reduce the emission of greenhouse gases within
the national government and other authorities.583 The manner in which the District Court described its order
allows the state to urge or oblige others, as well, to realise a reduction; the operative part says: ‘to limit [...]
emissions [...] or have them limited'. In para. 68, the Court of Appeal emphasised that the State retains the
complete freedom to determine the manner in which it complies with the order, and furthermore made it clear
that the order issued by the District Court does not entail an order to enact legislation.

In ground for cassation 9.1, the State has repeated its position that de facto, the State cannot comply with the
order issued by District Court without enacting legislation. According to ground for cassation 9.2, this order
should therefore be equated with an unlawful order to enact legislation.

Unlike in the cases assessed in the Waterpakt case law, in these proceedings it has not been established that
the State cannot comply with the order other than by enacting legislation. Assuming, with the State, that its
own contribution to the emission of greenhouse gases is only a relatively small part of the total emission of
greenhouse gases in the Netherlands, the State will have to take measures, in addition to those within its own
organisation, to limit other emissions by residents of the Netherlands and companies operating in the
Netherlands. The national authority has various options for influencing people’s and companies’ behaviour.
Legislation is only one of those options. Other examples include: providing information, influencing opinions and
awareness,584 stimulating sustainable products, working methods and ways of life and projects to promote the
same, if necessary at the expense of financial or other State support for activities that generate significant
greenhouse gas emissions; defining conditions directed at sustainability in tendering procedures or the grant of
permits; spatial planning; physical infrastructure measures; pursuing sustainability policies in the areas of
nature, agriculture and fishing; etc. Obviously, this list is not exhaustive.

1040



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 95/140

5.59

5.60

5.61

5.62

5.63

5.64

Because of the court order, the State no longer has complete discretion in its weighing of interests, including
those of the parties not involved in these proceedings. This is because the court has determined the minimum
level, on the basis of the State’s positive obligations pursuant to Articles 2 and 8 ECHR, that must be achieved
in 2020 collectively by means of all of the measures. In itself, this gave no cause not to apply the Waterpakt
case law: the Waterpakt case also concerned a minimum level – 210 kg nitrogen – albeit that this minimum
level was not derived from the ECHR by the court itself, but had been laid down in an EU Directive.

The order issued by the District Court and upheld by the Court of Appeal gives the State complete discretionary
freedom in respect of the following:

(i) the reduction efforts to be contributed by the government itself;

(ii) the distribution of these efforts among the authorities involved;

(iii) the efforts to be contributed by parties other than the government and the authorities involved, i.e.
residents and companies;

(iv) the division of these efforts among the residents and companies involved and their funding;

(v) whether the State utilises legislation or other instruments ‘to limit [...] emissions [...] or have them limited'

(vi) the division of the efforts over the time left for the State in the period until the end of 2020.

Assuming that legislation is not necessary for performing all of the measures in compliance with the order, but
at most a part of those measures585and assuming that the competent political bodies have complete freedom to
determine the measures for which legislation will be enacted and in respect of the substance of such legislation,
the Court of Appeal was entitled to arrive at its opinion that there is insufficient cause to equate the District
Court's order with an unlawful order to enact legislation. The Court of Appeal left the political deliberations on
whether legislation will be enacted where they belong: with the legislature and the executive.

In terms of human rights, according to the Court of Appeal, the State does not have the room to opt for a
lower reduction target (based on the weighing of interests of a political nature made by political bodies) that is
required in the least - according to objective standards - to manage the risk described by the Court of Appeal of
failing to realise the 2ºC target. The complaints on issues of law in grounds for cassation 9.1 and 9.2 fail for this
reason.

The complaints on issues of fact in ground for cassation 9.3 are directed at the last part of para. 68. Its text
(‘Moreover, ...' etc.) indicates that the consideration is superfluous. If grounds for cassation 9.1 and 9.2 fail, the
State lacks an interest in the complaints in ground for cassation 9.3, as an opinion given superfluously does not
support the decision. We would also note the following in respect of these complaints.

The Court of Appeal did not interpret the State’s arguments to mean that it can only comply with the reduction
order by means of enacting legislation. In that regard, the assumption at the end of this part of the grounds for
cassation lacks any basis in fact. In so far as the State argued on appeal that legislation is – also – needed to
comply with the reduction order issued, the contested opinion is not incomprehensible. As explained, the Court
of Appeal left the weighing of interests necessary in respect of the question of whether certain formal or
substantive legislation will be enacted, and the substance of any such legislation, to the competent political
bodies. This is why the Court of Appeal was not required to discuss the State’s individual policy measures
merely mentioned as possibilities by the State in its Statement of Appeal. The State's argument that the time it
has left until the end of 2020 to realise the emissions reduction ordered by the District Court is very short was
considered by the Court of Appeal and rejected in para. 66. That opinion is not incomprehensible, also in light of
the District Court's ruling in para. 4.99 that the State did not assert either factual or legal arguments in the first
instance indicating the impossibility of its taking more far-reaching measures, while the District Court also
pointed out the EU's conditional offer to realise a 30% reduction by the end of 2020.

To the extent that the State intended to argue with this complaint that enacting legislation is unavoidable as
part of any imaginable package of measures in order to comply with the court order, we would note the
following. If that position were to be accepted, then the Court of Appeal would have had to make a distinction
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between the measures requiring legislation – to be equated with an unlawful order to enact legislation – and the
measures for which legislation is not required, which cannot be equated with an unlawful order to enact
legislation. It is precisely because the State furnished insufficient facts on this point, in the opinion of the Court
of Appeal, that the Court of Appeal was unable to make this distinction. If the order to be issued were to be
equated with an unlawful order to enact legislation within the meaning of the Waterpakt case law on the basis
of the bare assertion that enacting legislation is unavoidable de facto as part of a package of measures, then
the national court would also be unable to provide effective protection of rights in respect of measures that do
not require legislation to be enacted, as well. In that event, only the possibility of a complaint with the ECtHR in
Strasbourg would remain for individual applicants who are of the opinion that the State is not complying with its
positive obligations under Article 2 and/or Article 8 ECHR. Extrapolating the Waterpakt case law to that extent
as advocated by the State is unacceptable for that reason.

The complaints in ground for cassation 9 (9.4-9.6; otherwise in respect of the order)

Ground for cassation 9.4 complains that in para. 68, the Court of Appeal failed to appreciate that the court
cannot issue an order to the State – at least: not an order that prescribes such a specific outcome like an order
to realise a reduction in emissions of at least 25% by the end of the year 2020 – if compliance with that order
requires a weighing of interests that coincides to such a degree with considerations of a political nature that it
cannot be demanded from the court.586 In the alternative, the State complains in this ground for cassation of
insufficient reasoning for this opinion.

Ground for cassation 9.5 continues along the same line. The State has argued that the Court of Appeal's
rulings in the preceding and subsequent paras. 67 and 69, respectively, do not detract from the complaint
regarding para. 68. In para. 67, the Court of Appeal held (i) that the State's arguments about the division of
powers fail, as this concerns a violation of human rights, thus necessitating measures, and (ii) that the order
issued offers the State sufficient leeway to determine how it will comply with that order. Para. 69 was already
cited in section 5.11, above. In its explanation of this ground for cassation, the State repeated that even with a
claim based on the existing or threatened violation of the State’s positive obligations from of Article 2 or Article
8 ECHR, the State is entitled to a wide margin of appreciation. The explanation culminates in the position that
the Court of Appeal insufficiently took that margin into consideration.

Both of these complaints were put forward in the alternative, in the event that the order is not equated by the
Supreme Court with an unlawful order to enact legislation. The State’s need for a wide margin of discretion or
appreciation – a wide margin of appreciation, as the State terms it – is important for the reasons that were
already discussed in section 5.48. This does not mean that the Court of Appeal was required to accommodate
the State's need more than it has.

According to the submitters of the legislative proposal for the Climate Act, the reduction target included in
Article 2(1) of 95% for 2050 is an obligation to perform, albeit non-enforceable. They consider the reduction
target for 2030 of 49% for 2030 to be a best-efforts obligation for the Ministers involved:

‘The targets in the proposal are policy objectives for the government that are to be realised with the climate
policy as laid down in the climate plan. The targets are used by the parliament to assess the government’s
plans. The targets are not intended to be enforced by the courts. The legislative proposal departs from political
control of the progress of the climate policy. The parliament may redirect the government by means of the
customary instruments if necessary. (…)

The effect of the distinction between a performance obligation for 2050 and a best efforts obligation for 2030
carries over into the relationship between the parliament and the government. Due to the uncertainties in the
short term, the legislative proposal provides for a wider discretion for the government to deviate from the
target realisation in 2030 under certain circumstances. This may be the case if the target proves infeasible
despite realistic efforts. (…)
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5.69

5.70

5.71

5.72

5.73

5.74

5.75

The term ‘hard standard’ should be understood in the context of the wording of the target in 2050 and the
intended target in 2030. The initiators wanted to leave a bit more room for deviating from the target in the
short term than in the long term.' 587

There is no difference of opinion between the parties as to the long-term targets for 2030 and 2050.
Urgenda’s position, explained again during the oral arguments in the proceedings for cassation, boils down to
the argument that for Dutch residents, the risk is too great to wait until the year 2030, or the year 2050, for
the test of whether the State has realised these targets. The reasons why the order granted does not result in a
reduction obligation lower than at least 25% (as compared to the emissions in 1990) have already been
discussed in Chapter 4 of this opinion.

The Court of Appeal has weighed: the State's reliance on the wide margin of appreciation against the
determination that the reduction targets for 2030 and thereafter cannot alleviate the fact that the State's
refusal to achieve a reduction of at least 25% as at the end of 2020 results in a dangerous situation that
necessitates intervention at this time (paras. 71-74). The Court of Appeal has therefore rejected the State’s
reliance on its discretionary power and margin of appreciation in respect of the speed of the reduction (in 2020)
(see section 3.24, above).

Lastly, the climate policy to be pursued, with or without a reduction order from the court, is expected to lead
to major changes in society. This pertains, for example, to the transition from an economy – in the Netherlands
– based on consumption patterns and in particular the use of fossil fuels to an economy based on sustainability.
The District Court’s judgment in 2015 served as a ‘wake-up call’ in various respects, at least in the Netherlands.
When the Court of Appeal rendered its judgment on appeal in October 2018, the Court of Appeal repeated the
weighing of interests referred to in the previous section.

It will be clear that the State was summoned as a legal entity, but this does not change the fact that a large
part of the actual burden of the implementation of the proposed reduction measures will be borne by Dutch
society. During the oral arguments in the proceedings for cassation, the State pointed out a possible
detrimental effect of the order:

‘As a result of the order imposed to reduce emissions in the Netherlands by a few percentage points more than
will be achieved with the existing policy, the State is being forced to take measures in the short term at much
higher costs than would be the case if these measures were gradually taken over the time to 2030. The
government’s political and financial effectiveness in respect of measures after 2020 is reduced as a result, along
with society's willingness to accept an ambitious climate policy.'588

This position taken by the State cannot be refuted by merely arguing that the State simply should have
started an ambitious climate policy earlier. The question is whether the State needs a wider margin of
appreciation now. Should the Court of Appeal have left the decision regarding the speed of reduction and the
reduction of emissions in the Netherlands to the political bodies instead of upholding the District Court’s order?

The Court of Appeal pointed out in para. 71 that the State’s objectives for 2030 and thereafter cannot change
the fact that a dangerous situation threatens to emerge, requiring intervention now (meaning on 9 October
2018). To that extent, the Court of Appeal endorsed Urgenda’s position. The Court of Appeal held: ‘The later
actions are taken to reduce [...] the more ambitious the measures must be at that later stage, as acknowledged
by the State [...]'. Put differently: the longer the State waits with reducing emissions, ultimately leading –
according to both parties – to the targets for 2030 and 2050, the more drastic the measures that the State
must take must be (and we add: which will then have to be borne by Dutch society). This reasoning was
necessarily abstractly formulated by the Court of Appeal,589 and is otherwise not incomprehensible, also in light
of the characteristics of climate change described above. The weighing of interests by the Court of Appeal
referred to in section 5.70 cannot be assessed in proceedings for cassation, as it is too intricately entwined with
the assessment of the facts. It is not incomprehensible.

The conclusion is that the complaints in grounds for cassation 9.4 and 9.5 fail.
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5.76

6.1

6.2

6.3

Ground for cassation 9.6 is directed against para. 70 and against the Court of Appeal's ultimate decision: the
operative part. The complaint entails that if one or more of the previous complaints in ground for cassation 9
succeeds, para. 70 and the operative part cannot be upheld. This complaint lacks independent meaning
alongside the previous complaints and need not be discussed. The complaint in the last sentence of this ground
for cassation has not been fleshed out and, in light of the foregoing, fails as well.

In the foregoing, we have discussed the State's complaints against the Court of Appeal's judgment. Our
conclusion is that these complaints cannot hold. We will therefore conclude that the State's appeal for cassation
must be denied. If the Supreme Court were to also rule that the appeal for cassation must be denied, the Court
of Appeal’s judgment is upheld, and therefore the order for the State to limit the annual emissions of
greenhouse gases in the Netherlands to such an extent that this volume is reduced by the end of the year 2020
by at least 25% as compared to the emissions level in the year 1990.

In this closing chapter, we will summarise the foregoing, paying special attention to the most difficult points to
be decided. We will then briefly indicate how the Supremeoge Hoge Court might conclude the appeal for
cassation in this case, if its opinion differs from ours.

Summary

First and foremost, the State and Urgenda do not hold differing opinions regarding the key facts in this case.
The emission of greenhouse gases by mankind since the middle of the nineteenth century is causing global
warming. Since the beginning of the industrial revolution, our planet's temperature has increased by some
1.1ºC, 0.7ºC of which can be attributed to the past forty years. Climate scientists and the international
community agree that the planet's temperature may not increase by more than 2ºC as compared to the pre-
industrial era: the 2ºC target. A larger increase in temperature brings a variety of dangers for mankind and its
environment, such as floods caused by the increase in sea level and excessive rains on the one hand, with
droughts and heat stress as a result of more intensive and longer heat waves, disruption of the supply of food
and drinking water, as well as an increase in certain diseases on the other. Inadequate climate policy may cause
victims.

If there is to be a reasonable chance of realising the 2ºC target, the concentration of greenhouse gases in the
atmosphere must be stabilised at about 450 ppm in the year 2100. The 2015 Paris Agreement applies a more
stringent target – limiting the increase in temperature to 1.5ºC, with stabilisation at about 430 ppm – but that
limit is not the topic of these proceedings, which began earlier, in 2013.

Because the concentration of greenhouse gases in the atmosphere must ultimately be stabilised at about 450
ppm, the volume of greenhouse gases that the world may emit is limited. This is known as the carbon budget.
This is why greenhouse gas emissions must be restricted. The longer it takes to realise the necessary reduction
in emissions, the larger the total volume of greenhouse gas emissions, and the earlier the carbon budget will be
depleted.

Although many countries, certainly including the EU and the Netherlands, are taking various measures to
combat the emission of greenhouse gases (mitigation) or to adapt to the consequences of climate change
(adaptation), emissions are still too high with a view to the 2ºC target. Scientific reports show that the
reductions achieved and pledged by the ‘rich’ countries – being the countries listed in Annex I to the UN Climate
Convention of 1992 – or by all of the countries that are a party to the 2015 Paris Agreement are insufficient to
keep sight of realisation of the 2ºC target. The IPCC expects that absent reduction measures, Earth's
temperature will have increased by 3.7 to 4.8ºC in 2100 and the level of 450 ppm will have been exceeded in
2030. The UNEP also expects that if the emissions gap is not bridged by 2030, achieving the 2°C target will be
extremely unlikely.

6 Closing considerations
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6.4

6.5

6.6

6.7

6.8

In light of these facts, the Court of Appeal of The Hague concluded (i) that there is a real threat of a dangerous
climate change, and (ii) that this causes a serious risk that the current generation of residents of the
Netherlands will be facing loss of life within the meaning of Article 2 ECHR or disruption of family life within the
meaning of Article 8 ECHR. The Court of Appeal also concluded (iii) that Dutch emissions must be reduced by
25%-40% in 2020 if the 2ºC target is to be realised, and (iv) that a reduction obligation of at least 25% by the
end of 2020 is in line with the State’s duty of care. According to the Court of Appeal, the corresponding
reduction order is (v) not ‘an order to enact legislation’.

The State’s and Urgenda’s opinions regarding the targets for 2100, 2050 and 2030 do not differ. In the year
2100, global greenhouse gas emission must be stabilized; in 2050 emissions in the Netherlands must be
80%-95% lower than in 1990, and a reduction objective of 49% as compared to 1990 applies for 2030. The
issue in this case is the target for 2020. For 2020, the State is applying a reduction target of 20% within the EU
context as compared to 1990. Urgenda is seeking a Dutch reduction of at least 25% in 2020. This case
exclusively concerns the question of whether Dutch emissions must be reduced by at least 25% in 2020.

The Court of Appeal of The Hague embedded the State’s duty of care in Articles 2 and 8 ECHR. These provisions
have direct effect within the meaning of Articles 93 and 94 of the Constitution, and may therefore be applied by
the Dutch courts. Article 2 ECHR protects the right to life, and also entails a positive obligation for the State to
take measures to protect the right to life, including in respect of activities that are dangerous to the
environment or otherwise, as well as natural and environmental disasters. Article 2 ECHR does not offer an
absolute guarantee against every conceivable danger, and does not impose an impossible or disproportionate
burden on the national authorities. Article 8 ECHR protects the right to respect for private and family life, and
applies in situations including those in which the quality of life is affected but which are not life threatening.
With regard to environmental issues, Article 8 ECHR requires states to take reasonable and appropriate
measures to protect individuals from serious environmental harm. The states have a margin of appreciation in
that regard.

Some legal authors have argued that Articles 2 and 8 ECHR are not suitable for application to the danger of
climate change. In their opinion, particularly problematic is the fact that climate change does not threaten a
specific, identifiable group of potential victims; it potentially threatens the world's entire population. However, in
the international climate debate, increasing emphasis is being placed on the role which human rights play in
protecting the climate. In our opinion, the case law of the European Court of Human Rights (ECtHR) offers
sufficient points of reference for the State’s duty of care as assumed by the Court of Appeal in this case. The
substantiation of the reduction order in terms of human rights is in line with the analysis used by the ECtHR to
assess against Articles 2 and 8 ECHR. However, this case is unique, and the issue of the threat to the human
rights of the residents of a state that is party to the ECHR as a result of climate change has never been
discussed in the case law of the ECtHR. This is why the Court of Appeal of The Hague was forced in this case to
extend the existing lines of the ECtHR's case law – as explained in Chapter 2 – and apply it to a new situation.
In our opinion, the Court of Appeal was entitled to do so (see Chapter 3), and its opinion is supported by the
facts and the existing case law (see Chapter 4 on grounds for cassation 8.2-8.4), but obviously the manner in
which the ECtHR itself would rule in a case like the present is uncertain. We will be returning to this in section
6.15.

In this case, the court was not requested to assess what the Netherlands’ reduction objectives should be in
abstracto. The case concerns the question of whether Urgenda’s claim could be granted, and therefore the
question of whether the emission of greenhouse gases in 2020 must be at least 25% lower than in 1990. The
technical climatological substantiation of the reduction order was the central topic of Chapter 4. The scientific
reports entered into evidence in these proceedings unmistakeably demonstrate the necessity of reducing global
emissions of greenhouse gases more than is currently the case, given the 2ºC target. This also applies to
reductions by the Netherlands in the short term (2020), according to the Court of Appeal.
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6.9

6.10

6.11

The division of the reduction efforts needed worldwide cannot be defined in terms of physics, but it can be
reasoned using broad, common normative premises that are embedded in the UNFCCC, for example. Scientists
specialised in the field made proposals to that end, which were translated in the IPCC’s Fourth Assessment
Report (AR4) into a reduction objective of 25%-40% in 2020 for the Annex I countries as a group, of which the
Netherlands is a part. This target acquired support from later decisions adopted by the Conference of the
Parties: the supreme body of the UNFCCC (known as ‘COP decisions’). Until 2011, the premise for the
Netherlands was a reduction target of 30% in 2020, but this was abandoned for the benefit of an objective of
20% agreed within the EU context, while the new objective was not evidently based on climatological insights.
In our opinion, this gave the Court of Appeal sufficient points of reference for its opinion that the reduction by
the Netherlands in 2020 must be at least 25%.

In addition, in our opinion the Court of Appeal sufficiently reasoned its opinion that the State cannot place faith
in the reduction scenarios described in the IPCC's Fifth Assessment Report (AR5), which depart from
greenhouse gas reductions that will take place later. This is because those scenarios assume that in the future,
sufficient greenhouse gases will be captured from the atmosphere. However, the technologies that are needed
for these ‘negative emissions’ have not yet been developed to such a degree that one can now already trust
that sufficient greenhouse gases will, in fact, be captured in the future.

The argument that the Netherlands will be reducing greenhouse gas emissions so rapidly after 2020 that it
renders a larger reduction than planned by the State for 2020 unnecessary has not been sufficiently factually
substantiated. The same applies to the fear that the effects of additional Dutch reduction efforts will ‘leak’ to
other countries. This therefore did not impede the Court of Appeal’s opinion.

The opinions of the Court of Appeal described in section 6.8 are intricately intertwined with the facts. The Court
of Appeal's opinion regarding the need for additional Dutch emission reductions also has a typically juridical
component in terms of the Netherlands’ individual responsibility. In view of the size of Dutch emissions, in itself
an additional restriction of greenhouse gas emissions in the Netherlands will not be enough to prevent global
warming. In our opinion, this does not impede the reduction order. If it did, then in principle every party called
to account for certain emissions could suffice by referring to the emissions of others. In that event, no one
could be called to account for their partial responsibility for this global problem. In our opinion, the question of
whether the reduction order is ‘effective’ must also be assessed in that light. The order is ‘effective’ because
every reduction of emissions is suitable for contributing to the reduction of global warming.

Another typically juridical issue is whether the reduction order implicitly entails an opinion on the validity of the
EU measures that are based on a reduction objective of 20% in 2020. It is our opinion that this is not the case.
There is also no reasonable doubt about this in our opinion. We also identified no other issues of European
Union law that could require the Supreme Court to consider asking the Court of Justice of the European Union
for preliminary rulings.

In principle, the State has a margin of appreciation when it comes to setting out the reduction pathway for the
emission of greenhouse gases or determining the mix of mitigation and other measures, such as adaptation
measures. The political and democratically legitimized choices of the legislature and the executive in this regard
are to be respected by the judiciary. However, in a state under the rule of law, the judiciary must also offer
protection when fundamental rights are threatened. The Court of Appeal considers a reduction of greenhouse
gas emissions in the Netherlands by at least 25% in 2020 as the minimum needed with a view to the threat
that a dangerous climate change will pose to residents of the Netherlands. This is why the State has no margin
of appreciation below that minimum. The State does have that margin of appreciation in terms of the manner of
compliance with the reduction order, and the speed of the reduction and all measures after 2020, as these are
not the subject of these proceedings. In our opinion, the Court of Appeal was entitled to reach that conclusion.

Lastly, with the constitutional substantiation of the order, we discussed the issue of an ‘order to enact
legislation’ in Chapter 5. It ensues from the established case law of the Supreme Court that the court may not
impose an order on the State to enact or repeal legislation. It is our conclusion that the Court of Appeal was
entitled to rule that the reduction order issued to the State in this case is not an ‘order to enact legislation’.
Assuming that legislation is not necessary for performing all of the measures in compliance with the order, but

1046



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 101/140

6.12

6.13

6.14

6.15

6.16

at most a part of those measures, and assuming that the competent political bodies have complete freedom to
determine the measures for which legislation will be enacted and in respect of the substance of such legislation,
the Court of Appeal was entitled to arrive at its opinion that there is insufficient cause to equate the District
Court's order with an unlawful order to enact legislation. The Court of Appeal left the political deliberations on
whether legislation will be enacted where they belong: with the legislature and the executive.

Alternatives

In the foregoing, we briefly explained the reasons for our conclusion that the appeal in cassation must be
rejected. We are aware of the fact that absent any precedent, opinions regarding this unique case may vary.
Should the Supreme Court arrive at an opinion that differs from any aspect of ours, this could have varying
consequences for the outcome of these proceedings. Below we will point out a few areas of attention in that
event.

Should the Supreme Court rule that all or part of the appeal in cassation is successful, obviously the Supreme
Court will quash the judgment of the Court of Appeal. Quashing the Court of Appeal's judgment may have
varying consequences depending on the substance of the judgment to be rendered by the Supreme Court. First,
this could lead to the case being concluded with the proceedings for cassation by the Supreme Court by means
of a complete denial of the claim. However, quashing the judgment of the Court of Appeal could also lead to the
Supreme Court referring the case to a different court of appeal to adjudicate again on appeal.

We would point out the following possibilities.

As we explained in section 6.7, how the ECtHR would rule in a case like the present case is uncertain. On 1
June 2019, the Dutch judiciary acquired the option of requesting the ECtHR to provide an advisory opinion on
questions of principle regarding the interpretation or application of the rights and freedoms described in the
convention and the accompanying protocols. The court is not obliged to do so.590 In itself, this case is suitable
for requesting the ECtHR for an advisory opinion,591 but practical considerations argue against doing so.

In her letter of 8 January 2019, attorney Teuben requested on behalf of the State that the case be handled with
the utmost expedience ‘so that the appeal for cassation is decided by no later than at the end of 2019, to the
extent possible'. Urgenda had no objections in this regard. The reduction order concerns measures to be taken
by the State with regard to the emissions in 2020. Even if the proceedings with the ECtHR and the continuation
of these proceedings for cassation by the Supreme Court thereafter are concluded as expediently as possible,
this will involve quite some time, in any event at least most of the year 2020. Requesting an advisory opinion
from the ECtHR would entail that the reduction order must be complied with, without the Supreme Court having
given an opinion on the State’s complaints directed against it in seeking cassation. This is because the order
has been declared provisionally enforceable.

In addition to the foregoing, it must be remembered that the District Court, unlike the Court of Appeal, based
the order on a duty of care derived from the open standard of Article 6:162 DCC in respect of unlawful acts. On
appeal, the State directed a number of grounds for appeal against this.592 The Court of Appeal based the order
on a duty of care that is derived from Articles 2 and 8 ECHR. If the ground for the State’s duty of care is not
found in the ECHR, the question arises of whether it can be found in the open standard of Article 6:162 DCC.
The Court of Appeal did not render an opinion about this.593This alternative approach would no longer focus on
application of the ECHR.

This alternative approach would require the Supreme Court to investigate whether the Supreme Court itself can
rule on these grounds for appeal presented by the State, rather than possibly referring the case to another
court of appeal. If the Supreme Court were to rule that the reduction order can be based on the open standard
of Article 6:162 DCC, the State’s complaints directed against application of the ECHR could be left moot.
Incidentally, the question of whether the reduction order may be based on the open standard of Article 6:162
DCC could also be addressed if the Supreme Court were to rule that the State’s positive obligations by virtue of
Articles 2 and 8 ECHR do not extend as far as ruled by the Court of Appeal.594
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6.17 In addition to the reduction order, Urgenda is seeking various judicial declarations (see para. 3.1 of the District
Court’s judgment). The District Court did not address these claims due to a lack of interest, as the District Court
already granted the reduction order.595 In its judgment’s operative part at 5.5, the District Court denied all other
or further claims. The Court of Appeal held that Urgenda’s other claims were no longer at issue on appeal (para.
3.9). We are assuming that this latter opinion does not concern the judicial declarations sought, but exclusively
relates to the other claims that the District Court had denied, at least in part on substantive grounds (to the
extent relevant here: a 40% reduction order and an order to provide information).596

If the Supreme Court were to rule that ground for cassation 9 is successful and the reduction order cannot be
upheld because it is or can be equated with an unlawful order to enact legislation, but otherwise rule that the
State’s complaints cannot hold, the Supreme Court could consider whether the Supreme Court itself could
conclude the matter by still issuing a judicial declaration as sought by Urgenda or a different judicial declaration
of a less far-reaching purport that is inherent in the requested declaration. Eligible in that regard are in
particular the judicial declarations referred to by the District Court in para. 3.1 at 6, principally, in its
judgment.597 adjusted to the scope of the dispute on appeal - and therefore exclusively regarding the question
of whether the reduction must be at least 25% in 2020 - and, perhaps, also adjusted to the legal ground of
Articles 2 and 8 ECHR applied by the Court of Appeal.

The opinion is that the appeal seeking cassation must be rejected.

The Procurator General of the

Supreme Court of the Netherlands

Deputy Procurator General

Advocate General

List of abbreviations used

AA Ars Aequi

AB Administratiefrechtelijke Beslissingen [Administrative Jurisdiction Division Decisions]

ABRvS Afdeling Bestuursrechtspraak Raad van State [Administrative Jurisdiction Division of the Council of State]

AG Advocate General

AR4 Fourth Assessment Report of the IPCC (2007)

AR5 Fifth Assessment Report of the IPCC (2013-2014)

AV&S Aansprakelijkheid, Verzekering en Schade [Liability, Insurance and Damage]

(BE)CCS (bio-energy) carbon capture and storage

C Celsius

CDR carbon dioxide removal

Cf. Compare

COP Conference of the Parties (to the UNFCCC)

7 Conclusion
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CO2 Carbon dioxide

CO2-eq Carbon dioxide equivalent

DCC Dutch Civil Code

DCCP Dutch Code of Civil Procedure

DJOA Dutch Judiciary Organisation Act

ECLI European Case Law Identifier

ECN Energy Research Centre of the Netherlands

ECHR European Convention for the Protection of Human Rights and Fundamental

Freedoms (European Convention on Human Rights)

ECtHR European Court of Human Rights

ed./eds. editor/editors

EESC European Economic and Social Committee

EHRC European Human Rights Cases

EPA United States Environmental Protection Agency

et al. and others

et seq. and following

ETS Emissions Trading System

EU European Union

GHG greenhouse gases

GWP global warming potential

ECJ European Court of Justice

IPCC Intergovernmental Panel on Climate Change

JB Jurisprudentie Bestuursrecht [Administrative Law Jurisprudence]

MBB Maandblad Belasting Beschouwingen [Tax Issues Monthly]

MSR market stability reserve

MvV Maandblad voor Vermogensrecht [Property Law Monthly]

NDC nationally determined contribution

NET negative emission technologies

NEV Nationale Energie Verkenning [National Energy Outlook]

NJ Nederlandse Jurisprudentie [Dutch Jurisprudence]

NJB Nederlands Juristenblad [Netherlands Law Journal]

NJV Nederlandse Juristen-Vereniging [Dutch Lawyers’ Association]

NTB Nederlands Tijdschrift voor Bestuursrecht [Dutch Administrative Law Journal]

NTBR Nederlands Tijdschrift voor Burgerlijk Recht [Dutch Civil Law Journal]

NJCM Nederlands Juristen Comité voor de Mensenrechten [Dutch Lawyers’

Committee on Human Rights]

NTM Nederlands Tijdschrift voor Mensenrechten [Dutch Human Rights Journal]

O&A Overheid en Aansprakelijkheid [Government and Liability]

OJ Official Journal of the European Union

Para./paras. Paragraph/paragraphs

PBL Planbureau voor de Leefomgeving [Environmental Data Compendium]

ppm parts per million
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1

2

3

4

5

6

7

8

9

10

Exhibit S Exhibit entered into evidence by the State (with number)

Exhibit U Exhibit entered into evidence by Urgenda (with number)

QELRC quantified emission limitation or reduction commitment

RCP representative concentration pathway

RIVM Rijksinstituut voor Volksgezondheid en Milieu [National Institute for Public Health and the Environment]

RMTh Rechtsgeleerd Magazijn Themis [Dutch Journal of Legal Academia]

TFEU Treaty on the Functioning of the European Union

TGMA Tijdschrift voor Gezondheidsschade, Milieuschade en aansprakelijkheidsrecht [Journal on Health and
Environmental Hazards and Liability Law]

UNEP United Nations Environment Program

UNFCCC United Nations Framework Convention on Climate Change

VJV Vereniging van Juristen voor de Vrede [Association of Lawyers for Peace]

Vol. Volume

UN United Nations

VROM Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer [Ministry of Housing, Spatial Planning and the
Environment

WMO World Meteorological Organization

ECLI:NL:RBDHA:2015:7145 and ECLI:NL:GHDHA:2018:2591 (translations: ECLI:NL:RBDHA:2015:7196 and
ECLI:NL:GHDHA:2018:2610).

The second part of the State's ground for cassation also includes complaints about para. 44. Those complaints do
not regard the findings of fact as such, but rather pertain to the conclusions drawn by the Court of Appeal based on
them.

The Court of Appeal applies the year 1850 as the beginning of the industrial revolution, see para. 44; and para.
2.12 of the District Court's judgment.

For the facts in paragraphs (i)-(iii), see paras. 3.2-3.4 of the Court of Appeal's judgment. One annotation casts
doubt on the fact established in para. 3.3 that the warming effect of methane is less than that of CO2 (see W.T.
Douma, JM 2018/128; cf. footnote 21 of the Defence in Cassation), but this is irrelevant to the assessment of the
complaints in cassation. Also see our remark in section 4.54(i).

Cf. para. 3.6 of the Court of Appeal's judgment and paras. 2.12 and 2.18 of the District Court's judgment.

For the facts at (iv)-(vi), see paras. 3.5, 3.6 and 44 of the Court of Appeal's judgment.

The term ‘carbon budget’ has assumed key significance in the global discussion on climate change. To prevent
possible misunderstandings, we note here that this budget is not one that is renewed each year. The carbon budget
encompasses the total worldwide emissions of greenhouse gases over the years to come. The longer it takes to
achieve the emissions reduction that is deemed necessary, the sooner the carbon budget will be exhausted. The
carbon budget will be discussed in more detail in section 4.56 et seq.

The Court of Appeal was unable to take the IPCC interim report entitled ‘Global warming of 1.5°C’ (see
www.ipcc.ch and Parliamentary Papers II 2018/19, 32 813, no. 222) into consideration in its analysis. That report
was cited during the debate in cassation.

For the facts referred to at vii. and viii. see para. 3.5 and para. 44, third bullet point, as well as para. 4.16 of the
District Court's judgment. The State’s ground for cassation 2 includes a complaint that when the Court of Appeal
discussed the aforementioned risks, it failed to focus sufficiently on the risks in the Netherlands.

See para. 44, fourth bullet point, citing p. 72 of the AR5 report.
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

See para. 4 of the Court of Appeal's judgment and paras. 2.8-2.11 of the District Court's judgment. The reports of
the IPCC always contain thematic reports by the three Working Groups of experts, followed by a Synthesis

Report. More information is available on these organisations’ websites at: www.unenvironment.org; www.ipcc.ch;
public.wmo.int. See also para. 4.35 et seq. below.

Preparations are currently being made for a sixth IPCC report; see: www.ipcc.ch.

See para. 12 of the Court of Appeal's judgment and para. 2.12 of the District Court's judgment, the latter of
which contains a quote from the AR4 Synthesis Report that was entered into evidence as Exhibit U9.

See para. 12 of the Court of Appeal's judgment and paras. 2.15-2.16 of the District Court's judgment, which
contain quotes from Chapter 13 (‘Policies, Instruments and Co-operative Arrangements’) of the aforementioned
working group report. The table cited (‘Box 13.7 The range of the difference between emissions in 1990 and
emission allowances in 2020/2050 for various GHG concentration levels for Annex I and non-Annex I countries as a
group’) will be presented in section 4.42 below and discussed in section 4.126 et seq.

See also paras. 2.18-2.21 of the District Court's judgment, which contain quotes from AR5.

UNFCCC, New York, 9 May 1992, Bulletin of Treaties 1992/189, entered into force in the Netherlands on 21 March
1994 (Bulletin of Treaties 1994/63).

See para. 2.38 of the District Court's judgment and para. 2.72 et seq. below.

See paras. 8 and 9 of the disputed judgment of the Court of Appeal and paras. 2.39-2.40 of the District Court's
judgment.

See para. 10 of the Court of Appeal's judgment under dispute.

Kyoto Protocol to the UNFCCC, Kyoto, 11 December 1997, Bulletin of Treaties 1998/170 (corrections in Bulletin of
Treaties 2005/1 and Bulletin of Treaties 2014/212). For the Netherlands, the Protocol entered into force on 16
February 2005. See para. 11 of the Court of Appeal's judgment and paras. 2.42-2.44 of the District Court's
judgment. See also section 4.12 below.

See para. 11 of the Court of Appeal's judgment. Also see para. 2.48 of the District Court's judgment, which
quotes the preamble to the Bali Action Plan 2007 (Decision 1/CP.13, Exhibit U 23) including a footnote that refers to
the page in the AR4 containing the referenced table (the aforementioned ‘Box 13.7’ from AR4).

By way of supplementing the Court of Appeal’s findings: this resulted in leaving it to the parties to determine,
either individually or as a group, which reduction efforts they wished to pledge to undertake in the period after
2012 (specifically in the period 2013-2020). Paragraph 4 of Decision 2/CP.15 (entered into evidence in draft form as
Exhibit U 28) states: ‘Annex I Parties commit to implement individually or jointly the quantified economywide
emissions targets for 2020, to be submitted in the format given in Appendix I by Annex I Parties to the secretariat
by 31 January 2010 for compilation in an INF document. Annex I Parties that are Party to the Kyoto Protocol will
thereby further strengthen the emissions reductions initiated by the Kyoto Protocol.’

See para. 2.49 of the District Court's judgment.

See para. 11 of the Court of Appeal's judgment and para. 2.12 of the District Court's judgment, with quotes from
Decision 1/CMP.6 (entitled: ‘The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on Further
Commitments for Annex I Parties under the Kyoto Protocol at its fifteenth session’ (Exhibit U 31).

See para. 11 of the Court of Appeal's judgment and para. 2.45 of the District Court's judgment. See also section
4.16.

Paris Agreement, 12 December 2015, Bulletin of Treaties 2016/94 (rectification in Bulletin of Treaties 2016/127),
entered into force in the Netherlands on 27 August 2017 (Bulletin of Treaties 2017/141). See: M.M.T.A. Brus, Het
klimaatakkoord van Parijs: bouwen aan wereldrecht of bewijs van falende internationale samenwerking? [The Paris
Agreement: Building on world rights or evidence of failing international cooperation?], AA 2016, p. 615 et seq.

See para. 15 of the Court of Appeal's judgment (the Paris Agreement was concluded after the District Court
rendered its judgment). The Court of Appeal also explained the substance of the accompanying COP decision
(1/CP.21). The Paris Agreement will be discussed in more detail in section 4.19 et seq. below.

See also paras. 2.8 and 2.29-2.33 of the District Court's judgment.
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30
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34

35

36

37

38

39

40

41

42

43

44

45

See para. 13 of the Court of Appeal's judgment and paras. 2.29-2.31 of the District Court's judgment, which cite
from the report.

See para. 14 of the Court of Appeal's judgment. After the judgment, the Emissions Gap Report 2018 was
published, as was UNEP's Global Environment Outlook 6, Cambridge University Press 2019 (both of which are
available via www.unep.org). See also: Wetenschappelijke Raad voor het Regeringsbeleid [Dutch Scientific Council
for Government Policy], Klimaatbeleid voor de lange termijn: van vrijblijvend naar verankerd [Climate Policy for the
long term: from non-binding idea to enshrined principle], policy letter of October 2016 (wrr.nl), para. 2.1.

Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme
for greenhouse gas emissions allowance trading within the Community, OJ L 275/32 (later amended). For more on
European climate policy and regulations, see sections 4.23-4.31 below.

Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort of Member
States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas emission reduction
commitments up to 2020, OJ L 140/136.

See paras. 16-18 of the Court of Appeal's judgment and paras. 2.53-2.68 of the District Court's judgment.

Letter of the Minister of VROM dated 12 October 2009, Parliamentary Papers II 2009/10, 31 793 (International
climate agreements), no. 17, p. 2. According to the letter from the Ministers of VROM and Development
Cooperation of 29 April 2008, Parliamentary Papers II 2007/08, 30 495 (Future international climate policy), no. 4,
p. 2, the Netherlands had the same negotiations objective at the climate conference in Bali in 2007 (COP-13).

Cf. ‘Klimaatagenda: weerbaar, welvarend en groen.’ [The climate agenda: resilient, prosperous and green],
Ministry of Infrastructure and the Environment, October 2013, Appendix to Parliamentary Papers II 2013/14, 32
813, no. 70 (Exhibit S 2). See also para. 2.74 of the District Court's judgment.

See para. 26 of the Court of Appeal's judgment.

See paras. 21 and 24 of the disputed Court of Appeal's judgment, citing the National Energy Outlook (‘NEV’)
2017. The Court of Appeal could not take into account either ‘Greenhouse Gas Emissions 1990-2017’, which was
published by the RIVM in 2019, or the National Inventory Report 2019 (see www.rivm.nl, referred to in the letter of
4 July 2019 from the Minister of Economic Affairs and Climate Policy, Parliamentary Papers II 2018/19, 32 813, no.
371).

See paras. 21 and 73 of the challenged judgment.

Cf. para. 24 of the Court of Appeal's judgment in dispute. See also: www.emissieregistratie.nl.

See para. 3.1 of the Court of Appeal's judgment and paras. 2.1 and 2.2 of the District Court's judgment. See
also: www.urgenda.nl.

Official publications on national climate policy can be reviewed at www.overheid.nl (see, in particular, the
documents sent to the parliament under Parliamentary Papers number 32 813). In the Netherlands, the
Netherlands Environmental Assessment Agency (Planbureau voor de Leefomgeving - PBL; www.pbl.nl) is charged
with collecting and announcing the results of scientific research, including with regard to the greenhouse effect and
climate change. The procedural documents submitted include the PBL memorandum ‘Verkenning van
klimaatdoelen: Van lange termijn beelden naar korte termijn actie’ [Exploring climate targets: from long-term
visions to short-term action], sent to the Dutch House of Representatives on 9 October 2017 (Parliamentary Papers
II 2017/18, 32 813, no. 155; Exhibit S 77). The Court of Appeal was unable to take the PBL report sent to the
Dutch House of Representatives on 25 January 2019 (‘Korte termijnraming voor emissies en energie in 2020’
[Short-term estimates for emissions and energy in 2020]; Parliamentary Papers II 2018/19, 32 813 no. 267) into
account in its judgment of 9 October 2018.

See paras. 2.6-2.7 of the District Court's judgment and Exhibits U 2 and U 3.

The positions of Urgenda and the State are summarised in paras. 28-30 of the Court of Appeal's judgment and in
paras. 3.2 and 3.3 of the District Court's judgment.

Parliamentary Papers II 2015/16, 34 534 no 2.

Proceedings II 2018/19, 39-25-3; Proceedings I 2018/19, EK 32-8-3.
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47
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49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

Act of 2 July 2019, Bulletin of Acts and Decrees 253; for the entry into force, see the decree of 2 July 2019,
Bulletin of Acts and Decrees 254.

Also see: N.J. Schrijver, ‘De Klimaatwet in mondiaal en Europees perspectief’ [The Climate Act from a global and
European perspective], NJB 2019/1661.

Letter from the Minister of Economic Affairs and Climate Policy of 23 February 2018, Parliamentary Papers II
2017/18, 32 813, no. 163.

Letter from the Minister of Economic Affairs and Climate Policy of 10 July 2018, Parliamentary Papers II 2017/18,
32 813, no. 193.

Parliamentary Papers II 2018/19, 32 813, no. 263.

Parliamentary Papers I 2018/19, 32 819, H, with annex. See also: www.klimaatakkoord.nl (in Dutch only).

The complete claim is included in para. 3.1 of the District Court's judgment. The judicial declarations awarded in
the first instance are not discussed in this opinion, except in section 6.17. The same goes for the alternative request
for an order to achieve an emissions reduction of at least 40% by the end of 2030 and for the additional claims for
publication orders.

Urgenda's position is summarised in para. 3.2 of the District Court's judgment.

The State's position is summarised in para. 3.3 of the District Court's judgment.

The District Court's judgment was annotated by C.W. Backes in AB2015/336 and by T.G. Oztürk and G.A. van der
Veen in O&A 2015/58. Sources and other scientific commentary will be referenced during the discussion of the
individual grounds for cassation.

Supreme Court 5 November 1965, ECLI:NL:HR:1965:AB7079, NJ 1966/136.

See also para. 5.4 et seq. below.

See paras. 30 and 31 of the disputed judgment of the Court of Appeal.

Urgenda instituted a separate appeal in its capacity as the representative ad litem of the 886 individual claimants
whose claims had been rejected by the District Court for a lack of interest. The relevant appeal proceedings were
removed from the register. On this topic, see the State's Defence on Appeal in the cross-appeal, para.1.3.

See the Defence on Appeal, also the Statement of Appeal in the cross-appeal, para. 9.20, where Urgenda
explained that it concurs with the minimum approach taken by the District Court in light of the State's discretionary
power.

The Court of Appeal did not address the State's grounds pertaining to the District Court's opinion on the doctrine
of hazardous negligence.

The judgment was annotated by: C.W. Backes and G.A. van der Veen in AB 2018/417, by T.G. Oztürk and G.A.
van der Veen in O&A 2018/51 and by D.G.J. Sanderink in JB 2019/10. Sources and other scientific commentary will
be referenced during the discussion of the individual grounds for cassation.

The Court of Appeal's references to the COPs will be discussed in more detail in Chapter 4; see inter alia para.
4.10 et seq.

The initiating document in cassation was published in Parliamentary Papers II 2018/19, 32 813, no. 268.

On 4 July 2019, the Supreme Court rejected the State's motion to exclude Urgenda's 137-page rejoinder from
the Supreme Court's deliberations due to an alleged violation of due process.

See Article 19 of the Dutch Code of Civil Procedure (DCCP) and Article 79 of the Dutch Judiciary Organisation Act
(DJOA).

In a similar sense, see e.g. L.F.M. Besselink, ‘De constitutioneel meer legitieme manier van toetsing. Urgenda
voor het Hof Den Haag’, [The constitutionally more legitimate assessment method. Urgenda before the Court of
Appeal of The Hague], NJB 2018/2154 (issue 41), p. 3081; T. Barkhuysen and M.L. van Emmerik, ‘Zorgplichten
volgens de Hoge Raad en het Europees Hof voor de Rechten van de Mens: van Lindenbaum/Cohen via Kelderluik en
Öneryildiz naar Urgenda?’ [Duty of care according to the Supreme Court and the European Court of Human Rights:
from Lindenbaum/Cohen via Kelderluik and Öneryildiz to Urgenda?], RMTh 2019 (issue 1), pp. 53-54; J.W.A.

1053



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 108/140

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

Fleuren, ‘Urgenda en niet(?)-rechtstreeks werkend internationaal (klimaat)recht’ [Urgenda and non(?) directly
binding international climate and other law], NJB 2019/475 (issue 9), p. 604. Cf. also Urgenda's Defence in the
proceedings for cassation, para. 17, et seq.

This last restriction will be repealed when the Dutch Act on Collective Damages in Class Actions [Wet afwikkeling
massaschade in collectieve actie] enters into force (Bulletin of Acts and Decrees 2019/130; Parliamentary Papers I
and II 34 608).

See e.g. Supreme Court 22 May 2015, ECLI:NL:HR:2015:1296, NJ 2016/262, annotated by H.J. Snijders, para.
3.3.5; A.W. Jongbloed, Groene Serie Vermogensrecht [Green Series on Property Law], Article 3:305a DCC (2018),
note 8.

See Explanatory Memorandum, Parliamentary Papers II 1991/92, 22 486, no. 3, p. 22. The question of standing
in relation to a class action is not part of the substantive assessment of the case, incidentally. Cf. R. Schutgens,
‘Urgenda en de trias. Enkele staatsrechtelijke kanttekeningen bij het geruchtmakende klimaatvonnis van de Haagse
rechter’, [Urgenda and the trias: a few constitutional notes on the high-profile climate judgment by The Hague
court] NJB 2015/1675 (issue 33), p. 2273 et seq., which advocates restraint when applying unwritten law in general
interest suits.

See the Defence on Appeal, Parliamentary Papers II 1992/93, 22 486, no. 5, pp. 8-9.

See Supreme Court 26 February 2010, ECLI:NL:HR:2010:BK5756, NJ 2011/473, annotated by H.J. Snijders,
para. 4.2. Cf. Supreme Court 9 April 2010, ECLI:NL:HR:2010:BK4549, NJ 2010/388 annotated by E.A. Alkema,
regarding the situation being discussed at that time, in which a specific group of stakeholders opposed class
actions.

See Supreme Court 27 June 1986, ECLI:NL:HR:1986:AD3741, NJ 1987/743, annotated by W.H. Heemskerk,
para. 3.2; Supreme Court 18 December 1992, ECLI:NL:HR:1992:ZC0808, NJ 1994/139 annotated by C.J.H.
Brunner and M. Scheltema, para. 4.1.2; Explanatory Memorandum, Parliamentary Papers II 1991/92, 22 486, no.
3, p. 22; E. Bauw, Groene Serie Onrechtmatige daad [Green Series on Tort Law] (2018), note VIII.6.6.

See para. 4.109 of the District Court's judgment and para. 1.13, above.

See para. 4.4 et seq. of the District Court's judgment.

See para. 37 et seq. of the disputed Court of Appeal's judgment.

Ground for cassation 3 is directed in part at para. 38, but it is phrased to the tune of Article 3:305a DCC.

See in particular ground for cassation 8.2.1.

See Supreme Court 21 December 2001, ECLI:NL:HR:2001:ZC3693, NJ 2002/217 annotated by by T. Koopmans,
para. 3.3(D). See also C.J.J.C. van Nispen, Het rechterlijk verbod en bevel [The judicial order and injunction]
(doctoral thesis Leiden), Deventer: Kluwer 1978, no. 81 et seq.; Asser/Hartkamp & Sieburgh 6-IV 2015/153;
C.J.J.C. van Nispen, Sancties in het vermogensrecht [Sanctions in Dutch Property Law] (Monographs on the DCC,
no. A11), Deventer: Kluwer 2018; J.J. van der Helm, Het rechterlijk bevel en verbod [The Judicial Order and
Injunction], Deventer: Wolters Kluwer 2019, no. 15 et seq. and no. 22 et seq.; T.E. Deurvorst, Groene Serie
Onrechtmatige daad II.2 [Green Series on Tort Law II.2] (2018), note II.2.1.2 (with additional citations).

In a similar sense, see para. 64 of the disputed Court of Appeal's judgment (to which ground for cassation 8.2.1
relates).

See C.J.J.C. van Nispen, Het rechterlijk verbod en bevel [The Judicial Order and Injunction] (doctoral thesis
Leiden), Deventer: Kluwer 1978, no. 87; K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green Series on Tort
Law], Article 6:162 DCC (2018), note 3.4. With regard to causality problems from an ECHR perspective, also see
paras. 2.38 and 2.57 below.

Cf. T.R. Bleeker, ‘Nederlands klimaatbeleid in strijd met het EVRM’ [Dutch climate policy in conflict with the
ECHR], NTBR 2018/39 (issue 9/10), p. 293, who contends that the Kelderluik factors in the doctrine of hazardous
negligence encompass a ‘causal mechanism’ (causality determines which hazards will or will not be taken into
consideration by the court), and that the government's positive obligations pursuant to Articles 2 and 8 ECHR also
encompass causal elements.
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83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

See T.R. Bleeker, ‘De knellende criteria van het rechterlijk bevel en verbod’ [The constrictive criteria of the judicial
order and injunction] in: F. van de Pol et al. (eds.), Vijftig weeffouten in het BW [Fifty flaws in the Dutch Civil
Code], Nijmegen: Ars Aequi Libri 2017, pp. 187-197; T.R. Bleeker, ‘Aansprakelijkheid voor klimaatschade: een
driekoppige draak’ [Liability for climate-related harm: a three-headed dragon], NTBR 2018/2 (issue 1), pp. 4-11;
T.R. Bleeker, ‘Voldoende belang in collectieve acties: drie maal artikel 3:303 BW’ [Sufficient interest in class actions:
Article 3:303 Dutch Civil Code times three], NTBR 2018/20 (issue 5), pp. 139-151; W.T. Nuninga, ‘Recht, plicht,
bevel, verbod’ [Right, obligation, order, injunction], NTBR 2018/21 (issue 5), pp. 152-162; C.W. Backes and G.A.
van der Veen, AB 2018/417, under 4; J.J. van der Helm, Het rechterlijk bevel en verbod [The Judicial Order and
Injunction], Deventer: Kluwer, 2019, no. 28; P. Gillaerts and W.T. Nuninga, ‘Privaatrecht en preventie: Urgenda in
hoger beroep’ [Private Law and Prevention: Urgenda on Appeal], AV&S 2019/9 (issue 2), p. 46 et seq.; L.
Bergkamp, ‘Het Haagse klimaatvonnis. Rechterlijke onbevoegdheid en de negatie van het causaliteitsvereiste’, [The
climate judgment from The Hague. A court's lack of jurisdiction and the negation of the causality requirement],
NJB2015/1676 (issue 33), p. 2283 et seq.

One of the causality problems to be distinguished is the special position of the State as supervisory authority on
third-party emissions (see para. 2.21 below).

See e.g. E. Bauw, Groene Serie Onrechtmatige daad VIII.6 [Green Series on Tort Law VIII.6], (2018), notes
VIII.6.2.2 and VIII.6.5.

See Supreme Court 23 September 1988, ECLI:NL:HR:1988:AD5713, NJ 1989/473, annotated by J.H.
Nieuwenhuis and J.C. Schultsz, para. 3.5.1. Cf. N.F. Kreeftmeijer, ‘Proportionele aansprakelijkheid voor
klimaatschade, een te kleine bijdrage?’ [Proportional liability for harm to the environment, too small a price?],
AV&S 2019/12 (para. 2), pp. 65-68.

See P.A. Nollkaemper, ‘Internationale aansprakelijkheid voor klimaatverandering’ [International liability for
climate change], NJB 2007/2335 (issue 45/46), p. 2878; C.A. Okkerse, ‘Volkenrechtelijke aansprakelijkheid voor
schadelijke effecten van zeespiegelstijging als gevolg van klimaatverandering’ [International law liability for the
harmful effects of rises in seal levels due to climate change], in: E.H.P. Brans et al., Naar aansprakelijkheid voor (de
gevolgen van) klimaatverandering [Towards liability for climate change and its consequences] (Preadviezen
Vereniging voor Milieurecht [Preliminary advice of the Dutch Environmental Law Association]), The Hague: BJU
2012, p. 42 et seq.; Expert Group on Global Climate Obligations, Oslo Principles on Global Climate Obligations, The
Hague: Eleven 2015, p. 42; J. Spier, ‘Private law as a crowbar for coming to grips with climate change?’, in: E. Hey
and others, Climate Change: Options and Duties under International Law (Announcements of the Royal Netherlands
Association of International Law, no. 145), The Hague: Asser Press 2018, p. 37; and M. Wewerinke-Singh, State
Responsibility, Climate Change and Human Rights under International Law, Oxford University Press: Hart 2019, pp.
95-96 and 110.

Draft Articles on Responsibility of States for Internationally Wrongful Acts, Yearbook of the International Law
Commission, 2001 vol. II, part II. The State has also emphasised that these provisions only regard states’ liability
to one another.

Cf. from an ECHR perspective: point 11 of D.G.J. Sanderink's note under the disputed judgment in JB 2019/10.

See e.g. para. 394 of the initiating summons and Exhibit U 49; Urgenda's Defence on Appeal, para. 8.134 et seq.

Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007), entered into evidence as Exhibit U 49,
(pp. 22-23).

Cf. Asser/Hartkamp & Sieburgh 6-IV 2015/71; K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green Series on
Tort Law], Article 6:162 BW (2018), notes 4.2.3, 5.2.3 and 6.1.13 (with additional citations).

See para 4.46 et seq. of the District Court's judgment.

The ground for cassation contains no complaints that focus on this.

See also: E. Bauw, Groene Serie Onrechtmatige daad VIII.6 [Green Series on Tort Law VIII.6] (2018), note
VIII.6.3.3.1.

See paras. 2.69, 4.36, 4.52, 4.55, 4.66 and 4.74 of the District Court's judgment. The Court of Appeal does not
cite Article 21 of the Constitution.

Supreme Court 31 January 1919, ECLI:NL:HR:1919:AG1776, NJ 1919/161.
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110

111

Cf. Asser/Hartkamp & Sieburgh 6-IV 2015/56 and 75; K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green
Series on Tort Law], Article 6:162 BW (2018), note (with additional citations).

Supreme Court 23 September 1988, ECLI:NL:HR:1988:AD5713, NJ 1989/473 annotated by J.H. Nieuwenhuis and
J.C. Schultsz, para. 3.3.2.

See Asser/Hartkamp & Sieburgh 6-IV 2015/76, et seq.; K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green
Series on Tort Law], Article 6:162 BW (2018), note 6.1.9, et seq. (with additional citations).

See, e.g. Supreme Court 11 December 1987, ECLI:NL:HR:1987:AC2266, NJ 1988/393 annotated by W.C.L. van
der Grinten.

See K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green Series on Tort Law], Article 6:162 BW (2018),
notes 6.5-6.6 (with additional citations).

See Supreme Court 9 July 2010, ECLI:NL:HR:2010:BL3262, NJ 2015/343 annotated by T. Hartlief (on the
fireworks disaster in Enschede), para. 4.11, in which the Supreme Court rejected the complaints based on the
doctrine of hazardous negligence without expressing an opinion on the applicable standard (para. 4.10). See also
C.H. van Dijk, ‘Opwarming van de Aarde en de Kelderluikcriteria’ [Global Warming and the Kelderluik Criteria],
Milieu en Recht [Environment and Law], 016/43 (issue 4), p. 281; M.W. Scheltema, Groene Serie Onrechtmatige
daad V.1 [Green Series on Tort Law V.1] (2018), note V.1.13.5; E. Bauw, Groene Serie Onrechtmatige daad VIII.6
[Green Series on Tort Law VIII.6] (2018), note VIII.6.3.6.

See Supreme Court 5 November 1965, ECLI:NL:HR:1965:AB7079, NJ 1966/136 annotated by G.J. Scholten.

See Supreme Court 14 July 2017, ECLI:NL:HR:2017:1345, NJ 2017/467 annotated by J. Spier, para. 3.3.2.

See J.L. Smeehuijzen, ‘Hoe oordeelt de feitenrechter over strijd met de maatschappelijke betamelijkheid in de
zin van art. 6:162 lid 2 BW?’ [Howe does the court in the fact-finding instance analyse a conflict with generally-
accepted standards within the meaning of Article 6:152(2) DCC?], VR 2017 (issue 10), p. 351.

See Asser/Hartkamp & Sieburgh 6-IV 2015/75; K.J.O. Jansen, Groene Serie Onrechtmatige daad [Green Series
on Tort Law], Article 6:162 BW (2018), notes 6.3.9.4 and 6.3.9.7 (with additional citations).

See United States v. Carroll Towing Co. 159 F.2d 169 (2d Cir. 1947), p. 173, in which the following was held in a
case involving an accident in port: 'Since there are occasions when every vessel will break from her moorings, and
since, if she does, she becomes a menace to those about her, the owner's duty, as in other similar situations, to
provide against resulting injuries is a function of three variables: (1) The probability that she will break away; (2)
the gravity of the resulting injury, if she does; (3) the burden of adequate precautions. Possibly it serves to bring
this notion into relief to state it in algebraic terms: if the probability be called P; the injury, L; and the burden, B;
liability depends upon whether B is less than L multiplied by P; i. e., whether B < PL.'

See G.E. van Maanen, ‘De Nederlandse kelderluikarresten. Al meer dan honderd jaar – rechtseconomisch! – op
de goede weg in Europa!’ [For more than 100 years – from a legal economic perspective! – on the right track in
Europe], NTBR 2008/5, pp. 42-49; J. Spier, ‘Private law as a crowbar for coming to grips with climate change?’, in:
E. Hey and others, Climate Change: Options and Duties under International Law (Announcements of the Royal
Netherlands Association of International Law, no. 145), The Hague: Asser Press 2018, p. 38.

See European Group on Tort Law, Principles of European Tort Law. Text and Commentary, Vienna: Springer
2005, Article 4:102 (also available via: <www.egtl.org>); Expert Group on Global Climate Obligations, Oslo
Principles on Global Climate Obligations, The Hague: Eleven 2015, p. 38 et seq.

See in this regard: E.H.P. Brans en K. Winterink, ‘Onzekerheid en aansprakelijkheid voor schade door
klimaatverandering. Welke rol speelt het voorzorgsbeginsel?’ [Uncertainty and liability for damage caused by
climate change. What role does the precautionary principle play?], in: E.H.P. Brans et al., Naar aansprakelijkheid
voor (de gevolgen van) klimaatverandering [Towards liability for climate change and its consequences]
(Preadviezen Vereniging voor Milieurecht [Preliminary advice of the Dutch Environmental Law Association]), The
Hague: BJU 2012, p. 130; E.C. Gijselaar, ‘Positieve verplichtingen om feitelijke maatregelen te nemen: voldoet het
Nederlandse aansprakelijkheidsrecht?’ [Positive obligations to take actual measures: does Dutch liability law
measure up?], NTM/NJCM-Bulletin 2016 (issue 2), p. 185; T. Barkhuysen and M.L. van Emmerik, ‘Zorgplichten
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volgens de Hoge Raad en het Europees Hof voor de Rechten van de Mens: van Lindenbaum/Cohen via Kelderluik en
Öneryildiz naar Urgenda?’ [Duties of care according to the Supreme Court and the European Court of Human
Rights: from Lindenbaum/Cohen via Kelderluik and Öneryildiz to Urgenda?], RMTh 2019 (issue 1), p. 53.

For example, see E.R. de Jong, ‘Urgenda: rechterlijke risicoregulering als alternatief voor risicoregulering door de
overheid?’ [Urgenda: judicial risk regulation as alternative to risk regulation by the government?], NTBR 2015/46
(no. 10), under 3.2; T.G. Oztürk and G.A. van der Veen, O&A 2015/58, under 6-7; L. Bergkamp, ‘Onrechtmatige
gevaarzetting 4.0: rechterlijke revolutie met een nieuwe theorie van de onrechtmatige daad?’ [Hazardous
negligence 4.0: judicial revolution with a new theory of tort law?], TGMA 2016 (no. 1), pp. 19-38; W. Hengeveld,
‘Van Coca Cola tot CO2’ [From Coca Cola to CO2], in: M. Faure and T. Hartlief, De Spier-bundel. De agenda van het
aansprakelijkheidsrecht [Liability Law's agenda] Deventer: Kluwer 2016, pp. 245-259.

See for example Chr.H. van Dijk, ‘Opwarming van de Aarde en de Kelderluikcriteria’ [Global Warming and the
Kelderluik Criteria], Milieu en Recht [Environment and Law] 2016/43 (no. 4), pp. 279-286; A.G. Castermans, ‘Het
klimaatgevaar en het gouden kelderluik’ [Environmental danger and the golden cellar hatch] AA 2016 (no. 1), pp.
34-40. Cf. earlier: W.Th. Braams, A.B. van Rijn and M.W. Scheltema, ‘Het recht van het klimaat’ [The law of the
climate] in: Klimaat en recht. Is het recht klaar voor klimaatverandering? [Climate and law. Is the law ready for
climate change?], Deventer: Kluwer 2010, p. 5 et seq.

See L.F.M. Besselink, ‘De constitutioneel meer legitieme manier van toetsing. Urgenda voor het Hof Den Haag’
[The more constitutionally legitimate manner of review. Urgenda before The Hague Court of Appeal], NJB
2018/2154 (no. 41), p. 3079; T.R. Bleeker, ‘Nederlands klimaatbeleid in strijd met het EVRM’ [Dutch climate policy
contrary to the ECHR], NTBR 2018/39 (no. 9/10), p. 292; D.G.J. Sanderink, JB 2019/10, at 3 and 12; P. Gillaerts
and W.T. Nuninga, ‘Privaatrecht en preventie: Urgenda in hoger beroep’ [Private Law and Prevention: Urgenda on
Appeal], AV&S 2019/9 (no. 2), pp. 44 and 46. Cf. endorsing the ECHR perspective J.M. Emaus, ‘Subsidariteit,
preventie en voorzorg. Een verklaring van het arrest in de Klimaatzaak aan de hand van drie fundamentele
beginselen in het recht onder het EVRM’ [Subsidiarity, prevention and precaution. An explanation of the judgment in
the Climate Case based on three fundamental principles of law under the ECHR], AV&S 2019/11 (no. 2), pp. 56-64;
T. Barkhuysen and M.L. van Emmerik, ‘Zorgplichten volgens de Hoge Raad en het Europees Hof voor de Rechten
van de Mens: van Lindenbaum/Cohen via Kelderluik en Öneryildiz naar Urgenda?’ [Duties of care according to the
Supreme Court and the European Court of Human Rights: from Lindenbaum/Cohen via Kelderluik and Öneryildiz to
Urgenda?], RMTh 2019 (no. 1), p. 54; L. Burgers and T. Staal, ‘Climate action as positive human rights obligation:
The appeals judgment in Urgenda v The Netherlands’, in: R.A. Wessel, W. Werner and B. Boutin (eds.), Netherlands
Yearbook of International Law 2018, The Hague: Asser Press 2019 (available at <www.researchgate.net>); E.R. de
Jong, ‘Urgenda en de beoordeling van macro-argumenten’ [Urgenda and the assessment of macro arguments], MvV
2019 (issue. 4), pp. 133-141; D.G.J. Sanderink, ‘Positieve verplichtingen als redders van het klimaat’ [Positive
obligations will save the planet], Tijdschrift voor Constitutioneel Recht 2019 (issue 1), pp. 64-69; J. Spier, ‘There is
no future without addressing climate change’, Journal of Energy & Natural Resources Law 2019 (vol. 37, no. 2), pp.
181-204 (in particular p. 198). Also cf. W.A. Fleuren, ‘Urgenda en niet(?)-rechtstreeks werkend internationaal
(klimaat)recht’ [Urgenda and non(?) directly binding international climate and other law], NJB 2019/475 (issue 9),
pp. 604-605, where the reasoning of both the District Court and the Court of Appeal is found to be convincing.

See in this context, among other things: Explanatory Memorantdum I, Parliamentary Papers I 2017/18, 34 517,
B, p. 8; C.A.J.M. Kortmann, Constitutioneel recht [Constitutional law], edited by P.P.T. Bovend’Eert, J.L.W.
Broeksteeg, C.N.J. Kortmann and B.P. Vermeulen, Deventer: Wolters Kluwer, 2016, Part II, para. 3.3 (see also para.
3.4.9 on the State’s positive obligations pursuant to treaty provisions); A.W. Heringa, J. van der Velde, L.F.M.
Verhey and W. van der Woude, Staatsrecht [Constitutional state law], Deventer: Wolters Kluwer, 2018, para. 128
and 130; A.W. Heringa, Europees Nederlands staatsrecht [European Dutch constitutional law] The Hague: Boom
Juridisch 2019, paras. 8.1 and 8.3; M.C. Burkens, H.R.B.M. Kummeling, B.P. Vermeulen and R.J.G.M.
Widdershoven, Beginselen van de democratische rechtsstaat [Principles of democracy under the rule of law],
Deventer: Wolters Kluwer, 2017, para. 14.2.3.

Supreme Court 10 October 2014, ECLI:NL:HR:2014:2928, NJ 2015/12 annotated by E.A. Alkema (paras. 3.5.1-
3.5.3). The decision has been repeated in Supreme Court 19 July 2019, ECLI:NL:HR:2019:1223, para. 3.7.2.
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Opinion AG Vlas, ECLI:NL:PHR:2019:522, para. 2.7 (footnotes omitted in this quote). See also: J.W.A. Fleuren,
‘Recent Developments Regarding the Direct and Indirect Application of Treaties by Dutch Courts: Fresh Approaches
to Self-Executing, Non-Self-Executing and Non-Binding International Law’, in: M. Kuijer and W. Werner (eds.),
Netherlands Yearbook of International Law 2016, The Hague/Berlin: Asser/Springer 2017, pp. 386-388. See for the
earlier doctrine: J.W.A . Fleuren, Een ieder verbindende bepalingen van verdragen [Provisions of treaties that are
binding on all persons] (doctoral thesis Nijmegen), The Hague: Boom Juridische Uitgevers 2004.

J.W.A . Fleuren, Een ieder verbindende bepalingen van verdragen [Provisions of treaties that are binding on all
persons] (doctoral thesis Nijmegen), The Hague: Boom Juridische Uitgevers 2004, p. 372 et seq.

See, for instance, Pierre-Marie Dupuy, ‘Soft Law and the International Law of the Environment’, Michigan Journal
of International Law 1990 (Vol. 12, no. 2), pp. 434-435; A. Nollkaemper, Kern van het internationaal publiekrecht
[Essence of public international law], The Hague: BJU 2019, no. 196; A. Boyle, ‘Soft law in international law-
making’, in: M.D. Evans, International law, Oxford University Press 2018, pp. 119-137.

See, for instance, J.W.A. Fleuren, ‘Recent Developments Regarding the Direct and Indirect Application of Treaties
by Dutch Courts: Fresh Approaches to Self-Executing, Non-Self-Executing and Non-Binding International Law’, in:
M. Kuijer and W. Werner (eds.), Netherlands Yearbook of International Law 2016, The Hague/Berlin: Asser/Springer
2017, pp. 388-390.

See, for example, J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: Sdu
2011, p. 81 et seq.; A. Nußberger, ‘Hard Law or Soft Law – Does it matter?: Distinction Between Different Sources
of International Law in the Jurisprudence of the ECtHR’, in: A. van Aaken and I. Motoc (eds.), The European
Convention on Human Rights and General International Law, Oxford University Press 2018, pp. 41-58.

See Pierre-Marie Dupuy, ‘Soft Law and the International Law of the Environment’, Michigan Journal of
International Law 1990 (Vol. 12, no. 2), p. 430 et seq.

See, for example, P. Sands and J. Peel, Principles of International Environmental Law, Cambridge University
Press 2012, p. 95; A. Boyle, ‘Soft law in international law-making’, in: M.D. Evans, International law, Oxford
University Press 2018, p. 119.

See N.J. Schrijver, ‘De reflexwerking van het internationale recht in de klimaatzaak van Urgenda’ [The reflex
effect of international law in Urgenda's climate case], Milieu en Recht [Environment and Law] 2016/41, p. 270.

See A. Boyle, ‘Soft law in international law-making’, in: M.D. Evans, International law, Oxford University Press
2018, p. 126; C. Redgwell, ‘International environmental law’, in: M.D. Evans, International law, Oxford University
Press 2018, p. 686.

Expert Group on Global Climate Obligations, Oslo Principles on Global Climate Obligations, The Hague: Eleven
2015, p. 38.

See J.W.A. Fleuren, ‘Recent Developments Regarding the Direct and Indirect Application of Treaties by Dutch
Courts: Fresh Approaches to Self-Executing, Non-Self-Executing and Non-Binding International Law’, in: M. Kuijer
and W. Werner (eds.), Netherlands Yearbook of International Law 2016, The Hague/Berlin: Asser/Springer 2017, p.
378 et seq.; J.W.A. Fleuren, ‘Urgenda en niet(?)-rechtstreeks werkend internationaal (klimaat)recht’ [Urgenda and
non(?) directly binding international climate and other law], NJB 2019/475 (issue 9), pp. 604-605. This refers to the
introduction of of a contextual standard for ‘direct effect', the rise of ‘soft law’ in international law and the increased
importance of reflex effect in national law.

See R.A.J. van Gestel en M.A. Loth, ‘Urgenda: roekeloze rechtspraak of rechtsvinding 3.0?’ [Urgenda: reckless
dispensation of justice or finding of law 3.0?], NJB 2015/1849 (issue 37), pp. 2599-2600 and 2604; N.J. Schrijver,
‘De reflexwerking van het internationale recht in de klimaatzaak van Urgenda’ [The reflex effect of international law
in the Urgenda climate case], Milieu en Recht 2016/41, pp. 270-272; M.A. Loth, ‘Climate Change Liability After All:
A Dutch Landmark Case’, Tilburg Law Review 2016, p. 25 et seq.; M.A. Loth, ‘Eenheid in gelaagdheid. Over formele
en materiële rechtseenheid in een meergelaagde rechtsorde’ [Uniformity in layers. On procedural and substantive
legal uniformity in a multi-layer legal system], AA 2018 (vol. 4), pp. 335-342.

See, for instance, R. Schutgens, ‘Urgenda en de trias. Enkele staatsrechtelijke kanttekeningen bij het
geruchtmakende klimaatvonnis van de Haagse rechter’ Urgenda and the trias: a few constitutional notes on the
high-profile climate judgment by The Hague court], NJB 2015/1675 (issue 33), p. 2272; L. Bergkamp,
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‘Rechtsvinding in de moderne rechtsstaat’ [Finding of law in the modern democracy under the rule of law], NJB
2016/140 (issue 3), pp. 193-194; NJB 2015/1675; L. Bergkamp, Onrechtmatige gevaarzetting 4.0: rechterlijke
revolutie met een nieuwe theorie van onrechtmatige daad? [Unlawful hazardous negligence 4.0: judicial revolution
with a new theory of unlawful act?], TGMA 2016 (issue 1), p. 29 et seq.; L.F.M. Besselink, ‘De constitutioneel meer
legitieme manier van toetsing. Urgenda voor het Hof Den Haag’ [The constitutionally more legitimate method of
review. Urgenda before the The Hague Court of Appeal], NJB 2018/2154 (issue 41), p. 3081; L.F.M. Besselink,
‘Naschrift’ [Postscript], NJB 2019/476 (issue 9), p. 606; E.G.A. van der Werf, ‘De zaak Urgenda op weg naar de
Hoge Raad. Geruchtmakende klimaatzaak allesbehalve een gelopen race’ [The Urgenda case on its way to the
Supreme Court. Outcome notorious climate case far from certain], Tijdschrift voor Constitutioneel Recht [Journal of
Constitutional Law] 2019 (issue 1), p. 73.

See, for instance, Asser/Hartkamp 3-I 2018/220 et seq.

According to ECtHR, 7 July 1989, no. 14038/88 (Soering/United Kingdom), at 89.

On the relationship between Articles 1 and 34 ECHR, see, for instance, R. van de Westelaken, SDU Commentaar
EVRM [SDU Commentary ECHR], Article 1 (2018), annotation C.2.

See, for instance, H. De Vylder and Y. Haeck, SDU Commentaar EVRM [SDU Commentary ECHR], Article 34
(2015), annotation C.2.1.6 et seq.; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European
Convention on Human Rights, Oxford University Press 2018, p. 87 et seq. See also para. 35 of the contested
judgment.

See, for instance, R. van de Westelaken, SDU Commentaar EVRM [SDU Commentary ECHR], Article 1 (2018),
annotation C.3 and; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European Convention on
Human Rights, Oxford University Press 2018, p. 102 et seq.; ECHR, Guide on Article 1 of the European Convention
on Human Rights (version dated 30 April 2019, available at <www.echr.coe.int.>), nos. 11 et seq. and 27 et seq.

See in this sense the 2012 ‘Manual on Human Rights and the Environment’, drawn up by the Council of Europe
and available at <www.echr.coe.int>, on p. 111 et seq. (in particular p. 114).

See the Advisory Opinion of 15 November 2017 by the Inter-American Court of Human Rights on ‘Environment
and Human Rights’, a summary of which is available at <www.corteidh.or.cr/docs/opiniones/
resumen_seriea_23_eng.pdf> (on pp. 3-4 of that summary).

According to ECtHR, 7 July 1989, no. 14038/88 (Soering/United Kingdom), at 87.

Vienna Convention on the Law of Treaties, Vienna, 23 May 1969, Bulletin of Treaties 1972/51 (rectification in
Bulletin of Treaties 2018/219). Article 31(1) provides: ‘A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.’

On the principle of effective interpretation, see: J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General
doctrines], The Hague: Sdu 2011, p. 30 et seq.; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the
European Convention on Human Rights, Oxford University Press 2018, p. 18 et seq.

See J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: Sdu 2011, p. 229 et
seq.

See D.G.J. Sanderink, Het EVRM en het materiële omgevingsrecht [The ECHR and substantive environmental
law] (doctoral thesis Nijmegen), Deventer: Kluwer 2015, pp. 26-28; D.G.J. Sanderink, JB 2019/10, at 11.

See, for instance, ECtHR 19 February 2009, no. 3455/05, EHRC 2009/50 annotated by J.P. Loof (A and
others/United Kingdom), para. 174; J.H. Gerards, ‘Oordelen over grondrechtenzaken. Rechtsvinding door de drie
hoogste rechters in Nederland’ [Opinions on constitutional matters. Findings of law by the three highest courts in
the Netherlands], in: L.E. de Groot-van Leeuwen and J.D.A. den Tonkelaar (eds.), Rechtsvinding op veertien
terreinen [Finding of law in fourteen disciplines], Deventer: Kluwer 2012, pp. 25-26.

See, for example, J.H. Gerards and J.W.A. Fleuren (eds.), Implementation of the European Convention on
Human Rights and of the judgments of the ECtHR in national case-law, Cambridge etc.: Intersentia 2014, p. 17 et
seq.; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European Convention on Human Rights,
Oxford University Press 2018, p. 17 et seq.
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See, for instance, J.M. Emaus, ‘Subsidiariteit, preventie en voorzorg. Een verklaring van het arrest in de
Klimaatzaak aan de hand van drie fundamentele beginselen in het recht onder het EVRM’ [Subsidiarity, prevention
and precaution. An explanation of the Climate Case judgment based on three fundamental legal principles under the
ECHR], AV&S 2019/11 (issue 2), p. 57 et seq.

According to, for instance, ECtHR (Grand Chamber) 7 February 2013, no. 16574/08, EHRC 2013/210 annotated
by J.H. Gerards (Fabris/ France ), at 72.

See J.H. Gerards and J.W.A. Fleuren (ed.), Implementation of the European Convention on Human Rights and of
the judgments of the ECtHR in national case-law, Cambridge and others: Intersentia 2014, pp. 245-246 and 360.
See Supreme Court 19 July 2019, ECLI:NL:HR:2019:1278, para. 2.7.8.

That is to say: Acts enacted jointly by the Government and the States General, as referred to in Article 81 of the
Dutch Constitution.

Supreme Court 16 December 2016, ECLI:NL:HR:2016:2888, NJ 2017/132 annotated by E.A. Alkema (para.
3.3.3), referring to, among others, Supreme Court 10 August 2001, ECLI:NL:HR:2001:ZC3598, NJ 2002/278
annotated by J. de Boer.

These Guides can be consulted at <www.echr.coe.int>. See also: S. Mirgaux, SDU Commentaar EVRM [SDU
Commentary ECHR], Article 2 (2017), annotation C.1 et seq.; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley,
Law of the European Convention on Human Rights, Oxford University Press 2018, p. 205 et seq. (with regard to
Article 2 ECHR) and p. 501 et seq. (with regard to Article 8 ECHR); C. Forder and others, SDU Commentaar EVRM
[SDU Commentary ECHR], Article 8 (2019), annotation C.5. Also see Supreme Court 19 July 2019,
ECLI:NL:HR:2019:1278, paras. 2.7.9-2.7.10 and the accompanying opinion of Advocate General P.J. Wattel, at
4.3.12 et seq.

See ECtHR 30 November 2004, no. 48939/99, NJ 2005/210 annotated by E.A. Alkema (Öneryildiz/Turkey), para.
71: '(…) the Court reiterates that Article 2 (…) in the first sentence of its first paragraph lays down a positive
obligation on States to take appropriate steps to safeguard the lives of those within their jurisdiction'.

ECHR, Guide on Article 2 of the European Convention on Human Rights (version dated 31 August 2019), in
particular at 7 and 8 et seq.

Based on ECtHR (Grand Chamber) 28 October 1998, no. 23452/94, NJ 2000/134 annotated by E.A. Alkema
(Osman/Turkey), in which this obligation was first accepted in general terms.

ECHR, Guide on Article 2 of the European Convention on Human Rights, paras. 14 et seq., 17 et seq., 20.

According to, for instance, ECtHR (Grand Chamber) 30 November 2004, no. 48939/99, NJ 2005/210 annotated
by E.A. Alkema (Öneryildiz/Turkey), para. 89.

ECHR, Guide on Article 2 of the European Convention on Human Rights, paras. 31 and 33-35. For a more
extensive discussion, see the 2012 Manual on Human Rights and the Environment prepared by the Council of
Europe on p. 34 et seq. For a brief overview, see the June 2019 Factsheet – Environment and the European
Convention on Human Rights, drawn up by the press department of the ECtHR, on p. 1 et seq. Both document are
available at <www.echr.coe.int>. For the purposes of comparison, reference can be made to ‘General Comment (no.
36, 2018) on article 6 of the International Covenant on Civil and Political Rights, on the right to life’
(CCPR/C/GC/36), paras. 26 and 62.

ECtHR (Grand Chamber) 30 November 2004, no. 48939/99, NJ 2005/210 annotated by E.A. Alkema
(Öneryildiz/Turkey).

ECtHR 20 March 2008, nos. 15339/02 and others, EHRC 2008/73 annotated by H.L. Janssen; NJ 2009/229
annotated by E.A. Alkema (Budayeva and others/Russia).

ECtHR 28 February 2012, no. 17423/05, EHRC 2012/105 annotated by Sanderink (Kolyadenko/Russia).

ECtHR 24 July 2014, nos. 60908/11 and others, EHRC 2014/240 annotated by Emaus; AB 2015/37 annotated by
Barkhuysen en Van Emmerik (Brincat and others/Malta).

ECHR, Guide on Article 8 of the European Convention on Human Rights (version 30 April 2019), paras. 26 et
seq. See also D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European Convention on Human
Rights, Oxford University Press 2018, p. 563.
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Guide on Article 8, paras. 111 et seq. and 407-410. For a more extensive discussion, see the 2012 Manual on
Human Rights and the Environment prepared by the Council of Europe on p. 43 et seq. For a brief overview, see

the June 2019 Factsheet – Environment and the European Convention on Human Rights, drawn up by the press
department of the ECtHR, on p. 8 et seq. Both document are available at <www.echr.coe.int>.

Guide on Article 8, paras. 416-418.

ECtHR 9 December 1994, no. 16798/90, NJ 1996/506 annotated by. E.J. Dommering (López Ostra/Spain);
ECtHR 2 November 2006, no. 59909/00, EHRC 2007/7 annotated by M. Peeters (Giacomelli/Italy).

ECtHR 10 November 2004, no. 46117/99 (Taşkin and others/Turkey); ECtHR 27 January 2009, no. 67021/01,
EHRC 2009/40 annotated by M. Peeters; AB 2009/285 annotated by T. Barkhuysen & M.L. van Emmerik
(Tătar/Romania).

ECtHR 16 November 2004, no. 4143/02, NJ 2005/344 annotated by E.J. Dommering (Moreno Gómez/Spain).

ECtHR 9 June 2005, no. 55723/00, EHRC 2005/80 annotated by H.L. Janssen (Fadeyeva/Russia); ECtHR 24
January 2019, nos. 54414/13 and 54264/15, EHRC 2019/107 annotated by S.T. Ramnewash-Oemrawsingh
(Cordella and others/Italy).

ECtHR 9 November 2010, no. 2345/06, EHRC 2011/10 annotated by R. van de Westelaken (Deés/Hungary);
ECtHR 21 June 2011, no. 38182/03, EHRC 2011/138 (Grimkovskaya/Ukraine).

ECtHR 10 February 2011, no. 30499/03 (Dubetska and others/Ukraine).

ECtHR 26 July 2011, no. 9718/03, EHRC 2011/147 annotated by R. van de Westelaken (Stoicescu/Romania).

ECtHR 10 January 2012, no. 30765/08, EHRC 2012/79 (Di Sarno and others/Italy).

ECtHR 4 September 2014, no. 42488/02, EHRC 2014/242 (Dzemyuk/Ukraine).

ECtHR 13 July 2017, no. 38342/05, EHRC 2017/190 (Jugheli and others/Georgia).

See, for instance, F.M. Fleurke and A. de Vries-Stotijn, ‘Urgenda: convergentie tussen klimaat en
mensenrechten?’ [Urgenda: convergence between climate and human rights?], Milieu en Recht 2016/42 (issue 4),
pp. 273-278; Ch.W. Backes and G.A. van der Veen, AB 2018/417, para. 2; A.E.M. Leijten, ‘De Urgenda-zaak als
mensenrechtelijke proeftuin?’ [The Urgenda case as human rights testing ground?], AV&S 2019/10 (vol. 2), pp. 50-
55 (in particular p. 53); O. Spijkers, ‘Urgenda tegen de Staat der Nederlanden: aan wiens kant staat de
Nederlandse burger eigenlijk?’ [Urgenda v. the State of the Netherlands: on which side do the Dutch really stand?],
AA 2019 (vol. 3), pp. 191-198 (in particular p. 196).

See the sources mentioned in section 2.25.

ECtHR, 9 June 1998, no. 23413/94 (L.C.B./United Kingdom), para. 36.

See, for instance, D.G.J. Sanderink, Het EVRM en het materiële omgevingsrecht [The ECHR and substantive
environmental law] (doctoral thesis Nijmegen), Deventer: Kluwer 2015, pp. 69 et seq. and 134 et seq.

See S. Mirgaux, SDU Commentaar EVRM [SDU Commentary ECHR], Article. 2 (2017), annotation C.2. See also,
with a focus on this case, D.G.J. Sanderink, JB 2019/10, para. 10.

See J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: Sdu 2011, p. 241.

See ECtHR (Grand Chamber) 30 November 2004, no. 48939/99, NJ 2005/210 annotated by E.A. Alkema
(Öneryildiz/Turkey), para. 101. See also D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European
Convention on Human Rights, Oxford University Press 2018, pp. 210-211.

See D.G.J. Sanderink, Het EVRM en het materiële omgevingsrecht [The ECHR and substantive environmental
law] (doctoral thesis Nijmegen), Deventer: Kluwer 2015, p. 141 et seq. (in particular pp. 147-148).

See E.C. Gijselaar and E.R. de Jong, ‘Overheidsfalen en het EVRM bij ernstige bedreigingen voor de fysieke
veiligheid’ [Government failures and the ECHR for serious threats to physical safety], NTBR 2016/6 (vol. 2), p. 41;
E.R. de Jong, ‘Rechterlijke risicoregulering en het EVRM: over drempels om de civiele rechter als risicoreguleerder
te laten optreden’ [Judicial risk regulation and the ECHR: on thresholds for civil courts to act as risk regulator],
NTM/NJCM-Bulletin 2018 (vol. 2), p. 217.
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See J.M. Emaus, ‘Subsidiariteit, preventie en voorzorg. Een verklaring van het arrest in de Klimaatzaak aan de
hand van drie fundamentele beginselen in het recht onder het EVRM’ [Subsidiarity, prevention and precaution. An
explanation of the Climate Case judgment based on three fundamental legal principles under the ECHR], AV&S
2019/11 (vol. 2), p. 60 et seq.

ECtHR 10 November 2004, no. 46117/99 (Taşkin and others/Turkey), para. 113 (see also. para. 107 for the
Turkish government’s defence.

In this sense, see also Administrative Jurisdiction Division of the Dutch Council of State 18 November 2015,
ECLI:NL:RVS:2015:3578, JB 2015/218 annotated by R.J.N. Schlössels and D.G.J. Sanderink, paras. 39.3 and 40.3.
See also the corresponding JB annotation in paras. 7-8.

ECtHR 27 January 2009, no. 67021/01, EHRC 2009/40 annotated by M. Peeters; AB 2009/285 annotated by T.
Barkhuysen & M.L. van Emmerik (Tătar/Romania), para. 120.

See, for instance, D.G.J. Sanderink, Het EVRM en het materiële omgevingsrecht [The ECHR and substantive
environmental law] (doctoral thesis Nijmegen), Deventer: Kluwer 2015, pp. 31-32; T.R. Bleeker, ‘Nederlands
klimaatbeleid in strijd met het EVRM’ [Dutch climate policy in violation of the ECHR], NTBR 2018/39 (vol. 9/10), p.
294.

See, for instance, ECtHR, 29 April 2008, no. 13378/05 (Burden and Burden/United Kingdom), para. 35. With
regard to the case law discussed here, see also, for instance, S. Mirgaux, SDU Commentaar EVRM [SDU
Commentary ECHR], Article 34 (2015), annotation C.2.1.8; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley,
Law of the European Convention on Human Rights, Oxford University Press 2018, p. 88 et seq. (with further
references).

See ECtHR 24 October 2002, no. 37703/97, EHRC 2002/107 annotated by G. de Jonge (Mastromatteo/Italy),
para. 69; ECtHR 15 December 2009, no. 28634/06 (Maiorano and others/Italy), para. 107; EHRM 12 January 2012,
no. 36146/05 and 42418/05 (Gorovenky and Bugara/Ukraine), para. 32. See also D.J. Harris, M. O’Boyle, E.P. Bates
and C.M. Buckley, Law of the European Convention on Human Rights, Oxford University Press 2018, p. 213.

See ECtHR 10 January 2012, no. 30765/08, EHRC 2012/79 (Di Sarno and others/Italy), para. 81; ECtHR 24
January 2019, nos. 54414/13 and 54264/15, EHRC 2019/107 annotated by S.T. Ramnewash-Oemrawsingh
(Cordella and others/Italy), para. 172.

See EHRM 26 July 2011, no. 9718/03, EHRC 2011/147 annotated by Van de Westelaken (Stoicescu/Romania),
para. 54 et seq., and the corresponding EHRC annotation, para. 7 et seq. It should be noted that the ECtHR does
refer to the identifiability requirement in para. 51.

See, for example, ECtHR 6 September 1978, 5029/71 (Klass and others/Germany), para. 41. See also the
opinion for Supreme Court 7 September 2018 ECLI:NL:HR:2018:1434, NJ 2018/384, para. 2.27 (with further
references).

Guaranteed effectiveness is not required (see section 2.53 above).

See, for example, ECHR, Guide on Article 2 of the European Convention on Human Rights, at 31 and 35; ECHR,
Guide on Article 8 of the European Convention on Human Rights (version dated 30 April 2019), at 407 and 416.

ECtHR (Grand Chamber) 30 November 2004, no. 48939/99, NJ 2005/210 annotated by E.A. Alkema
(Öneryildiz/Turkey), paras. 107 and 128.

ECtHR 20 March 2008, nos. 15339/02 and others, EHRC 2008/73 annotated by H.L. Janssen; NJ 2009/229
annotated by E.A. Alkema (Budayeva and others/Russia), para. 157.

See J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague; SDU 2011, pp. 236
and 255

ECtHR 9 June 2005, no. 55723/00, EHRC 2005/80 annotated by H.L. Janssen (Fadeyeva/Russia), paras. 126-
128, 129 et seq. and 131.

ECtHR 13 July 2017, no. 38342/05, EHRC 2017/ 190(Jugheli and others/Georgia), para. 76 ECtHR 24 January
2019, nos. 54414/13 and 54264/15, EHRC 2019/107 annotated by S.T. Ramnewash-Oemrawsingh (Cordella and
others/Italy), para. 161. For another in-depth assessment, which at the time led to the ruling that Article 8 ECHR
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199

200

201

202

203

204

205

206

207

208

had not been violated, see: ECtHR (Grand Chamber) 8 July 2003, no. 36022/97, NJ 2004/207 annotated by E.J.
Dommering (Hatton and others/United Kingdom), EHRC 2003/71 annotated by H.L. Janssen, concerning noise
pollution from an airport.

See O.W. Pedersen, ‘The Ties that Bind: The Environment, the European Convention on Human Rights and the
Rule of Law’, European Public Law 2010 (vol. 16, no. 4), pp. 571-595 (in particular p. 578); J.M. Emaus,
‘Subsidiariteit, preventie en voorzorg. Een verklaring van het arrest in de Klimaatzaak aan de hand van drie
fundamentele beginselen in het recht onder het EVRM’ [Subsidiarity, prevention and precaution. An explanation of
the Climate Case judgment based on three fundamental legal principles under the ECHR], AV&S 2019/11 (vol. 2),
pp. 59-60.

ECtHR 10 February 2011, no. 30499/03 (Dubetska and others/Ukraine), paras. 141 and 154.

According to the 15th Protocol to the ECHR (Bulletin of Treaties 2013/130), which has not yet entered into force,
the following text will be included in the preamble to the ECHR: ‘Affirming that the High Contracting Parties, in
accordance with the principle of subsidiarity, have the primary responsibility to secure the rights and freedoms
defined in this Convention and the Protocols thereto, and that in doing so they enjoy a margin of appreciation,
subject to the supervisory jurisdiction of the European Court of Human Rights established by this Convention.’

ECtHR 19 February 2009, no. 3455/05, EHRC 2009/50 annotated by J.P. Loof (A and others/United Kingdom),
para. 184 (see Urgenda’s Statement of Defence in Cassation, para. 500).

Also according to the opinion by AG Vlas for Supreme Court 9 September 2016, ECLI:NL:HR:2016:2888, NJ
2017/132, annotated by E.A. Alkema (NFE and others/State), para. 2.6.

See, for instance, N. Jak and J. Vermont ‘De Nederlandse rechter en de margin of appreciation’ [The Dutch
courts and the margin of appreciation], NTM-NJCM-bull 2007 (issue 2), pp. 125-140; J.H. Gerards, ‘Oordelen over
grondrechtenzaken. Rechtsvinding door de drie hoogste rechters in Nederland’ [Opinions on constitutional matters.
Findings of law by the three highest courts in the Netherlands], in: L.E. de Groot-van Leeuwen and J.D.A. den
Tonkelaar (eds.), Rechtsvinding op veertien terreinen [Finding of law in fourteen disciplines], Deventer: Kluwer
2012, p. 27; J.H. Gerards and J.W.A. Fleuren (eds.), Implementation of the European Convention on Human Rights
and of the judgments of the ECtHR in national case-law, Cambridge etc.: Intersentia 2014, pp. 31-32 and 249-250.
L. Lavrysen, Chapter 4, System of restrictions, in: P. van Dijk and others (eds.), Theory and Practice of the
European Convention on Human Rights, Cambridge/Antwerp/Portland: On pp. 328-329, Intersentia 2018 discusses
the criteria used by the ECtHR for determining the margin of appreciation. Referring to Gerards, he mentions as a
third criterion: 'the importance of the affected right'.

ECtHR (Grand Chamber) 7 February 2013, no. 16574/08, EHRC 2013/210 annotated by J.H. Gerards (Fabris/
France ), para. 72.

See N. Jak and J. Vermont, ‘De Nederlandse rechter en de margin of appreciation’ [Dutch courts and the margin
of appreciation], NTM-NJCM-bulletin 2007 (vol. 2), pp. 139-140, who consider it conceivable that the national court,
on the basis of grounds substantively similar to those of the ECtHR, will have to leave a margin of appreciation to
the legislator or to the executive and must therefore perform a marginal review. They continue: 'However, the
margin that the national court grants to the legislator or executive here arises not from the margin of appreciation
that the Court [meaning: the ECtHR] affords to the States, but from the national separation of powers between the
judiciary, the legislative and the executive.' See also J.H. Gerards, ‘Oordelen over grondrechtenzaken.
Rechtsvinding door de drie hoogste rechters in Nederland’ [Opinions on constitutional matters. Findings of law by
the three highest courts in the Netherlands], in: L.E. de Groot-van Leeuwen and J.D.A. den Tonkelaar (eds.),
Rechtsvinding op veertien terreinen [Finding of law in fourteen disciplines], Deventer: Kluwer 2012, p. 27 (footnote
85). She believes that Dutch courts are relying on the margin of appreciation doctrine due to the lack of clear
assessment criteria in national law.

According to, for instance, ECtHR, 7 July 1989, no. 14038/88 (Soering/United Kingdom), para. 102.

See, for example, J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: Sdu
2011, p. 74 et seq.; D.J. Harris, M. O’Boyle, E.P. Bates and C.M. Buckley, Law of the European Convention on
Human Rights, Oxford University Press 2018, p. 9 et seq. See also (focusing on ‘soft law’) A. Nußberger, ‘Hard Law

1063



10.10.2019 ECLI:NL:PHR:2019:1026, Parket bij de Hoge Raad, 19/00135 (Engels)

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:PHR:2019:1026 118/140

209

210

211

212

213

214

215

216

217

218

219

220

221

or Soft Law – Does it matter?: Distinction Between Different Sources of International Law in the Jurisprudence of
the ECtHR’, in: A. van Aaken and I. Motoc (eds.), The European Convention on Human Rights and General
International Law, Oxford University Press 2018, pp. 41-58.

ECtHR (Grand Chamber) 12 November 2008, no. 34503/97, EHRC 2009/4 annotated by F. Dorssemont and J.H.
Gerards (Demir and Baykara/Turkey), paras. 85-86 (see also paras. 65 et seq.).

J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: SDU 2011, p. 77.

ECtHR (Grand Chamber) 11 July 2002, no. 28957/95, EHRC 2002/74 annotated by J. van der Velde
(Goodwin/U.K.), para. 85.

See L.F.M. Besselink, ‘De constitutioneel meer legitieme manier van toetsing. Urgenda voor het Hof Den Haag’
[The constitutionally more legitimate method of review. Urgenda before the The Hague Court of Appeal], NJB
2018/2154 (vol. 41), p. 3081.

The Supreme Court could request the ECtHR to provide an advisory opinion on this matter. This possibility will be
discussed in more detail in Chapter 6.

See, for instance, C. Redgwell, ‘International environmental law’, in: M.D. Evans, International law, Oxford
University Press 2018, p. 675 et seq.

See, for instance, P. Sands and J. Peel, Principles of International Environmental Law, Cambridge University
Press 2012, p. 187 et seq.; C.A. Okkerse, ‘Volkenrechtelijke aansprakelijkheid voor schadelijke effecten van
zeespiegelstijging als gevolg van klimaatverandering’ [Liability under international law for the harmful effects of sea
level rise caused by climate change], in: E.H.P. Brans et al., Naar aansprakelijkheid voor (de gevolgen van)
klimaatverandering [Towards liability for climate change and its consequences] (Preadviezen Vereniging voor
Milieurecht [Preliminary advice of the Dutch Environmental Law Association]), The Hague: BJU 2012, p. 21 et seq.
and 26 et seq.; E.H.P. Brans and K. Winterink, ‘Onzekerheid en aansprakelijkheid voor schade door
klimaatverandering. Welke rol speelt het voorzorgsbeginsel?’ [Uncertainty and liability for damage caused by
climate change. What role does the precautionary principle play?], in: E.H.P. Brans et al., Naar aansprakelijkheid
voor (de gevolgen van) klimaatverandering [Towards liability for climate change and its consequences]
(Preadviezen Vereniging voor Milieurecht [Preliminary advice of the Dutch Environmental Law Association]), The
Hague: BJU 2012, pp. 111-144; J. Hänni, Menschenrechtsverletzungen infolge Klimawandels, Europaische
Grundrechte Zeitschrift, Vol. 46, Heft 1-6, 2019, pp. 1-20, in particular at 3.b; E. Bauw, Groene Serie
Onrechtmatige daad VIII.6 (2018) [Green Series Unlawful Act VIII.6 (2018)], annotation VII.6.3.10 (with further
references).

Cf. paras. 4.42 and 4.56 et seq. of the District Court’s judgment, as well as paras. 5 et seq. and 63 of the
contested judgment.

On international climate change law, see, for instance, P. Sands and J. Peel, Principles of International
Environmental Law, Cambridge University Press 2012, p. 274 et seq.; M. Wewerinke-Singh, State Responsibility,
Climate Change and Human Rights under International Law, Oxford etc.: Hart 2019, p. 41 et seq.

See M. Wewerinke-Singh, State Responsibility, Climate Change and Human Rights under International Law,
Oxford etc.: Hart 2019, p. 110.

See, for instance, the statement by Kiribati (a low-lying archipelago which science says will disappear below sea
level as a result of climate change), evident from Bulletin of Treaties 2005/1.

According to, for example, P.A. Nollkaemper, ‘Internationale aansprakelijkheid voor klimaatverandering’
[International liability for climate change], NJB 2007/2335 (vol. 45/46), p. 2877; C.A. Okkerse, ‘Volkenrechtelijke
aansprakelijkheid voor schadelijke effecten van zeespiegelstijging als gevolg van klimaatverandering’ [Liability
under international law for the harmful effects of sea level rise caused by climate change], in: E.H.P. Brans et al.,
Naar aansprakelijkheid voor (de gevolgen van) klimaatverandering [Towards liability for climate change and its
consequences] (Preadviezen Vereniging voor Milieurecht [Preliminary advice of the Dutch Environmental Law
Association]), The Hague: BJU 2012, p. 34.

Paris Agreement, Paris, 12 December 2015, Bulletin of Treaties 2016/94 (rectified in Bulletin of Treaties
2016/127), recital 4, Article 2(1) and Article 4(1).
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234
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See, for example, E. Hey and F. Violy, ‘The Hard Work of Regime Interaction: Climate Change and Human
Rights’, in: E. Hey and others, Climate Change: Options and Duties under International Law (Announcements of the
Royal Netherlands Association of International Law, no. 145), The Hague: Asser Press 2018, pp. 1-24 (in particular
p. 18); B. Lewis, Environmental Human Rights and Climate Change, Singapore: Springer 2018; M. Wewerinke
Singh, State Responsibility, Climate Change and Human Rights under International Law, Oxford etc.: Hart 2019, p.
97 et seq.

UN Human Rights Office, Understanding Human Rights and Climate Change. Submission of the Office of the High
Commissioner for Human Rights to the 21st Conference of the Parties to the United Nations Framework Convention
on Climate Change, 26 November 2015 (available at
<www.ohchr.org/Documents/Issues/ClimateChange/COP21.pdf>).

See M. Burger and J. Wentz (eds.), Climate Change and Human Rights, UNEP: December 2015 (available at
<wedocs.unep.org/handle/20.500.11822/9934>), p.11 et seq. (in particular p. 19).

J.H. Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, Human Rights Council, A/HRC/37/59 of 24 January 2018
(available at <undocs.org/A/HRC/37/59>).

D.R. Boyd, Statement on the human rights obligations related to climate change, with a particular focus on the
right to life, 25 October 2018 (available at <www.ohchr.org>), p. 2 et seq. (in particular p. 8).

Expert Group on Global Climate Obligations, Oslo Principles on Global Climate Obligations, The Hague: Eleven
2015, pp. 6 and 22 et seq.

An overview of climate cases conducted around the world is available at <www.climatecasechart.com>. See
also: J. Setzer and R. Byrnes, Global trends in climate change litigation: 2019 snapshot. London: Grantham
Research Institute on Climate Change and the Environment and Centre for Climate Change Economics and Policy,
London School of Economics and Political Science, 2019. See for a discussion from a human rights perspective: K.
Arts and M.W. Scheltema, ‘Territorialiteit te boven – Klimaatverandering en mensenrechten’ [Overcoming
territoriality - Climate change and human rights], in: De grenzen voorbij. De actualiteit van territorialiteit en
jurisdictie [Beyond borders. The topicality of territoriality and jurisdiction] (preliminary advice NJV), Deventer:
Kluwer 2019, p. 74 et seq.

Asghar Leghari v. Federation of Pakistan, Lahore High Court, WP no. 25501/2015, 4 September 2015 (available
at <https://elaw.org/PK_AshgarLeghari_v_Pakistan_2015>).

M. Wewerinke-Singh, State Responsibility, Climate Change and Human Rights under International Law, Oxford
etc.: Hart 2019, pp. 108-109 and 130.

See K. Arts and M.W. Scheltema, ‘Territorialiteit te boven – Klimaatverandering en mensenrechten’ [Overcoming
territoriality - Climate change and human rights], in: De grenzen voorbij. De actualiteit van territorialiteit en
jurisdictie [Beyond borders. The topicality of territoriality and jurisdiction] (preliminary advice NJV), Deventer:
Kluwer 2019, pp. 87-88 and 125. See in a similar sense para. 9.2.4 of the State's Written Explanation.

What does appear to be correct is the finding (on p. 87 of the preliminary advice) that the duty of care the Court
of Appeal has derived from Articles 2 and 8 ECHR has no precedents in global climate case law.

See E. Hey and F. Violy, ‘The Hard Work of Regime Interaction: Climate Change and Human Rights’, in: E. Hey
and others, Climate Change: Options and Duties under International Law (Announcements of the Royal Netherlands
Association of International Law, no. 145), The Hague: Asser Press 2018, p. 20.

J. Spier, ‘Het preadvies van K. Arts & M. Scheltema’ [The preliminary advice of K. Arts & M. Scheltema], NJB
2019/1265 (vol. 22), pp. 1607-1608.

See J. Spier, ‘There is no future without addressing climate change’, Journal of Energy & Natural Resources Law
2019 (vol. 37, no. 2), p. 200.

ECtHR 28 February 2012, no. 17423/05 and others, EHRC 2012/105 annotated by D.G.J Sanderink
(Kolyadenko/Russia), para. 180.

See ECtHR 17 November 2015, no. 14350/05 etc., EHRC 2016/33 (Özel, et al./Turkey), para. 173.
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See in a similar sense J. Spier, ‘Het preadvies van K. Arts & M. Scheltema’ [The preliminary advice of K. Arts &
M. Scheltema], NJB 2019/1265 (issue 22), p. 1609; J. Spier, ‘There is no future without addressing climate change’,
Journal of Energy & Natural Resources Law 2019 (vol. 37, no. 2), p. 198.

Cf. paras. 9.1.3 and 9.3.1 of the State's Written Explanation.

Cf. the territoriality principle discussed in section 2.36 above.

For the conditional complaints put forward in the alternative, which are based on differing interpretations of the
opinions involved, see the document initiating the proceedings for cassation, pp. 5-6.

Cf. section 2.47 et seq. above.

Nor did the Court of Appeal assume that this was what the State's grounds for cassation meant. Cf. the Court of
Appeal's presentation - undisputed in cassation - of the State's defence in para. 30.

The reference mentioned in footnote 2 of the ground for cassation - specifically para. 3.8 of the State’s Defence
in the cross-appeal - exclusively concerned the State’s reliance on Article 34 ECHR. The Court of Appeal rejected
that defence in para. 35 on grounds that have not been disputed in cassation.

During the debate in these cassation proceedings, Urgenda discussed these complaints only in the alternative;
see its written arguments, paras. 12-13.

According to para. 1.5 of the State's written arguments in the proceedings for cassation, for example.

See paras. 2.51 and 2.82 above.

According to E.R. de Jong, ‘Urgenda en de beoordeling van macro-argumenten’ [Urgenda and the assessment of
macro-arguments], MvV 2019 (no. 4), p. 138.

See paras. 37 and 45 of the contested judgment.

See the State’s Written Explanation at 111 and the letter from the Minister of Economic Affairs and Climate
Policy of 16 November 2018, Parliamentary Papers II 2018/19, 32 813, F.

Also see section 4.225 below.

Cf. para. 12.1.8 of the State's Written Explanation.

Cf. from a national perspective under administrative law: ABRvS 3 July 2019, ECLI:NL:RVS:2019:2217,
regarding the reduction and speed of that reduction of gas extraction in Groningen in the prevention of
earthquakes.

Cf. para. 10.3 et seq., and para. 10.11 in particular, of the State's Written Explanation.

See para. 3.1 et seq. of the State's Defence in the cross-appeal.

See in similar sense: E.R. de Jong, ‘Rechterlijke risicoregulering en het EVRM: over drempels om de civiele
rechter als risicoreguleerder te laten optreden’ [Judicial risk regulation and the ECHR: on thresholds for civil courts
to act as risk regulator], NTM/NJCM-Bulletin 2018 (no. 2), p. 214; J.W.A. Fleuren, ‘Urgenda en niet(?)-rechtstreeks
werkend internationaal (klimaat)recht’ [Urgenda and non(?) directly binding international climate law and other
law], NJB 2019/475 (no. 9), p. 604.

See e.g. Asser Procesrecht/Bakels, Hammerstein & Wesseling-van Gent 4 2018/180.

See e.g. ground for cassation 2.6 (the interests of Dutch residents are 'not congruent', because 'a measure that
protects one resident may have a harmful impact on another resident') and ground for cassation 3.4 (dangerous
effects of an increase in sea level and the like will 'not occur to a similar extent or have a similar impact on the
rights protected by Article 2 and/or Article 8 ECHR’).

See para.10.4 of the State's Written Explanation.

Cf. section 2.60 above.

Regarding Article 34 ECHR, the term 'victim' and the possibilities of representation in proceedings with the
ECHR: ECtHR 17 July 2014 (no. 47848/08, Campeanu/Romania), EHRC 2014/212 annotated by H. de Vylder.

In this regard see J.H. Gerards, EVRM – Algemene leerstukken [ECHR – General doctrines], The Hague: Sdu
2011, p. 70 et seq.
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Cf. e.g. Supreme Court 9 April 2010, ECLI:NL:HR:2010:BK4549, NJ 2010/388 annotated by E.A. Alkema (State
and SGP/Clara Wichmann et al., in connection with Article 14 ECHR); Supreme Court 19 July 2019,
ECLI:NL:HR:2019:1223 (State/Mothers of Srebrenica, in connection with Articles 2 and 3 ECHR).

See e.g. Supreme Court 19 July 2019, ECLI:NL:HR:2019:1278, para. 2.7.8 et seq.

See e.g. ABRvS 18 November 2015, ECLI:NL:RVS:2015:3578, JB 2015/218 annotated by R.J.N. Schlössels and
D.G.J. Sanderink; ABRvS 15 November 2017, ECLI:NL:RVS:2017:3156.

ABRvS 3 July 2019, ECLI:NL:RVS:2019:2217.

See paras. 48-76 of the Court of Appeal’s judgment; in particular paras. 49, 53, 73 and 76).

We will limit ourselves to the regulations, arrangements and information regarding reduction targets for 2020
that are relevant in these proceedings for cassation. Also see paras. 2.24-2.78 of the District Court's judgment and
paras. 4-11 and 15-26 of the Court of Appeal's judgment.

The Court of Appeal wrongly stated in para. 9 that the developing countries are mentioned in Annex II. The
State rightly pointed this out in its Written Explanation at 4.1.19.

However, the parties (countries) must subsequently ratify these via their internal procedures.

Also see para. 4.38 of the District Court’s judgment: 'Almost all COP decisions are not legally binding'; para. 10
of the Court of Appeal’s judgment: 'COP decisions are not always legally binding'; and the State’s Written
Explanation at 3.3. Also see J. Brunnée, ‘COPing with Consent: Law-Making Under Multilateral Environmental
Agreements’, Leiden Journal for International Law (2002), 1, 32; M. Goote and E. Hey, Internationaal milieurecht
[International environmental law], Chapter 19 in Handboek Internationaal recht [Handbook of International Law],
The Hague: T.M.C. Asser Instituut 2007, p. 693; D. Bodanksy, Legally Binding versus Non-Legally Binding
Instruments, in: Scott Barrett, Carlo Carraro and Jaime de Melo, eds., Towards a Workable and Effective Climate
Regime, 2015, p. 157.

N.J. Schrijver, 'De reflexwerking van het internationale recht in de klimaatzaak van Urgenda' [The reflex effect of
international law in Urgenda’s climate case], M en R 2016/41, no. 5; P.M. Dupuy en J.E. Vinuales, International
Environmental Law, Cambridge University Press 2015, p. 36; D. Bodanksy et al, International Climate Change Law,
Oxford University Press 2017, pp. 90, 91.

State's Written Explanation at 3.3.2; Urgenda’s Defence in the proceedings for cassation at 200 and Urgenda’s
Rejoinder in the proceedings for cassation at 88. Also see paras. 2.22-2.44 of the District Court's judgment.

There are also CMA decisions: decisions made by parties to the UN Climate Convention that are also parties to
the Paris Agreement: 'Decisions adopted by the Conference of the Parties serving as the meeting of the Parties to
the Paris Agreement'.

Decision 1/CP.3. The protocol was created on 11 December 1997, Bulletin of Treaties 1998, 170, and took effect
in the Netherlands on 16 February 2005.

See paras. 2.42-2.44 of the District Court's judgment.

For the EU, this 'quantified emission limitation or reduction commitment' (QELRC) as compared to 1990 was 92
according to Annex B to the Kyoto Protocol, meaning a reduction of 8% as compared to 1990. Also see para. 2.43
of the District Court's judgment.

Also see T.J. Thurlings, Gevolgen van het Doha-amendement op het Kyotoprotocol voor het EU-ETS en de Effort
sharing agreement [Consequences of the Doha Amendment on the Kyoto Protocol for the EU-ETS and the Effort
sharing agreement], M en R 2015/147, p. 756; E. Haites, ‘Bubbling’ and the Kyoto mechanisms’, Climate Policy 1
(2001) 109–116.

Decision 1/CP.13.

Decision 1/ CP.13, p. 3.

Decision 1/CP.16 (The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on Long-term
Cooperative Action under the Convention).

See Decision 1/CP.16 at 36; Decision 1/CMP.6 at 3; Compilation of economy-wide emission reduction targets to
be implemented by Parties included in Annex I to the Convention, FCCC/SB/2011/INF.1/Rev.1 at 9.
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Para. 2.50 of the District Court's judgment wrongly states that this decision was adopted by the 'Annex I
Countries'.

Decision 1/CMP.6 (The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on Further
Commitments for Annex I Parties under the Kyoto Protocol at its fifteenth session.

Decision 1/CMP.7 (Outcome of the work of the Ad Hoc Working Group on Further Commitments for Annex I
Parties under the Kyoto Protocol at its sixteenth session).

Decision 1/CMP.8.

Para. 11 of the Court of Appeal’s judgment. For the current status, see: < https://treaties.un.org/> (at
‘Depository’, ‘Status of Treaties’, ‘Chapter XXVII Environment’, ‘7.c. Doha Amendment to the Kyoto Protocol’).

For the obligations per country, also see the Official Journal of the EU of 4 August 2015, L 207/6 et seq. For the
Netherlands, this concerns a reduction in greenhouse gas emissions in the second commitment period of
919,963,374 tons CO2eq.

Decision 1/ CMP.8, at 7.

1/CP.18, para.18 ('Reiterates its resolve as set out in decision 1/CP.19, paragraphs 3 and 4, to accelerate the full
implementation of the decisions constituting the agreed outcome pursuant to decision 1/CP.13 and enhance
ambition in the pre-2020 period in order to ensure the highest possible mitigation efforts under the Convention by
all Parties').

1/CP.21 para.105(c) ('Reiterating its resolve, as set out in decision 1/CP.19, paragraphs 3 and 4, to accelerate
the full implementation of the decisions constituting the agreed outcome pursuant to decision 1/CP.13 and enhance
ambition in the pre-2020 period in order to ensure the highest possible mitigation efforts under the Convention by
all Parties;').

Defence on appeal at 6.18; Urgenda’s Defence at 218-219; Urgenda’s Rejoinder at 97.

Urgenda's Defence, note 99.

State’s Written explanation at 5.2.9 and 5.2.12.

Para. 51 of the Court of Appeal’s judgment.

Regarding the question of the extent to which this agreement is binding, see D. Bodanksy, The Legal Character
of the Paris Agreement, Review of European, Comparative, and International Environmental Law, 2016, pp. 142-
150.

Paris Agreement, 12 December 2015, Bulletin of Treaties 2016, 94 (agreement was signed on 22 April 2016).
Effective date 4 November 2016, and for the Netherlands effective as of 27 August 2017, Bulletin of Treaties 2017,
141. For an overview of all of the parties, see: https://verdragenbank.overheid.nl/nl/Verdrag/Details/013136.

Also see L. Meyer, 'Urgenda-vonnis ontbeert goede wetenschappelijke onderbouwing' [Urgenda judgment lacks
proper scientific basis], M en R 2016/36, under 3; I. Ari & R. Sari, Differentiation of developed and developing
countries for the Paris Agreement, Energy Strategy Reviews 18:175-182, 2017; A. Dietzel, The Paris Agreement –
Protecting the Human Right to Health?, Global Policy 8:3, 2017, pp. 318-319. Also see the State's Written
Explanation at 4.1.20-4.1.21; Urgenda's Defence in the proceedings for cassation at 166.

The Court of Appeal's opinion (para. 15) that the distinction between Annex I countries and other countries will
disappear after 2020 is challenged by the State's ground for cassation 4.2.

Decision 1/CP.21 (Adoption of the Paris Agreement).

For the objective for 2030 et seq., see the documents cited in paras. 2.63 through 2.68 of the District Court's
judgment. The State (Written Explanation at 3.2.18) reported that under the Paris Agreement, the EU and its
Member States determined an NDC for 2030 of at least 40% as compared to 1990.

See the Presidency Conclusions of the Brussels European Council (8/9 March 2007), 7224/1/07 REV 1, at 30-32.

The commission staff working document accompanying the EC's announcements refers to the Exeter Conference
on Avoiding Dangerous Climate Change of March 2005 for the most recent scientific insights. See Commission Staff
Working Document, Accompanying document to the Communication from the Commission to the Council, the
European Parliament, the European Economic and Social Committee and the Committee of the Regions Limiting
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Global Climate Change to 2 degrees Celsius The way ahead for 2020 and beyond Impact Assessment ({COM(2007)
2 final} {SEC(2007) 7} /* SEC/2007/0008 final, at 3 Recent Scientific Findings on Climate Change. The report of
the Exeter conference is included in: Hans Joachim Schnellhuber et al., Avoiding Dangerous Climate Change,
Cambridge/New York: CUP 2006.

Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme
for greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC, OJ
L 275 of 25 October 2003.

Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the
Community, OJ L 140 of 5 June 2009.

Directive (EU) 2018/410 of the European Parliament and of the Council of 14 March 2018 amending Directive
2003/87/EC to enhance cost-effective emission reductions and low-carbon investments, and Decision (EU)
2015/1814, OJ L 76 of 19 March 2018.

See para. 2.57 of the District Court's judgment in conjunction with para. 2 of the Court of Appeal’s judgment.
The State already noted in its oral arguments on appeal: '3.8 The EU ETS covers the energy and energy-intensive
industries sectors, and recently the aviation sector with regard to flights between the countries participating in the
EU ETS, which include Iceland and Norway. Some 45% of the total greenhouse gas emissions in the EU are
generated by companies that are subject to the EU ETS. For the Netherlands, this concerns about 4500 companies.'
Also see Urgenda's Statement of Appeal, para. 555.

See para. 17 of the Court of Appeal's judgment.

See, for example, recitals 21, 23 and 24 and Article 10bis and 10quater of Directive 2009/29/EC.

See Article 1 of Decision (EU) 2015/1814 of the European Parliament and of the Council of 6 October 2015
concerning the establishment and operation of a market stability reserve for the EU greenhouse gas emission
trading scheme and amending Directive 2003/87/EC, OJ L264 of 9 October 2015.

See the preamble, at 13 and 14.

See Article 1(20) and the recitals at 9. Also see the State's written arguments on appeal at 2.26 and 3.10.

Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort of
Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas emission
reduction commitments up to 2020, Pb EU L 140/136 of 5 June 2009.

Preamble to Decision 406/2009/EC at 2 and 4.

Decision 406/2009/EC, Annex II.

Article 21 of the Constitution of the Netherlands.

See para. 19 of the Court of Appeal's judgment.

We have limited ourselves to the figures that are the most relevant in cassation. Also see para. 2.57 of the
District Court's judgment and para. 12 of the Court of Appeal's judgment.

The two documents can be viewed at https://www.ipcc.ch/documentation/procedures/.

See the 'Guidance Notes for Lead Authors of the IPCC Fourth Assessment Report on Addressing Uncertainties'
and the 'Guidance Note for Lead Authors of the IPCC Fifth Assessment Report on Consistent Treatment of
Uncertainties'.

Also see the State's Written Explanation at 3.4.21.

Procedures for the preparation, review, acceptance, adoption, approval and publication of IPCC Reports, p. 3.
Also see the State's Written Explanation at 3.4.15.

See the definitions on p. 2 at 2 of the Procedures for the preparation, review, acceptance, adoption, approval
and publication of IPCC Reports.

Procedures for the preparation, review, acceptance, adoption, approval and publication of IPCC Reports, p. 3.
Also see the State's Written Explanation at 3.4.19.

See paras. 2.12-2.17 of the District Court's judgment.
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2007 Synthesis Report, pp. 64/65.

Climate Change 2007: Mitigation of Climate Change, Chapter 3: Issues related to mitigation in the long-term
context, p. 229.

Climate Change 2007: Mitigation of Climate Change, Chapter 3: Issues related to mitigation in the long-term
context, p. 229.

Climate Change 2007: Mitigation of Climate Change, Chapter 13: Policies, instruments and co-operative
arrangements, p. 776.

See paras. 2.18-2.21 of the District Court's judgment.

Climate Change 2014: Mitigation of Climate Change. Summary for Policymakers, pp. 10-13, cited in part in para.
2.19 of the District Court's judgment (p. 10-11 states: 'Scenarios reaching these concentrations by 2100 are
characterized by lower global GHG emissions in 2050 than in 2010, 40 % to 70 % lower globally, and emissions
levels near zero GtCO2eq or below in 2100'). See para. 12 of the Court of Appeal's judgment and the quote in para.
2.19 of the District Court's judgment.

Climate Change 2014: Mitigation of Climate Change. Summary for Policymakers, p. 9. See para. 2.21 of the
District Court's judgment.

See the second sentence of Article 149 of the Dutch Code of Civil Procedure ('Facts or rights that have been
asserted by one party and that are not disputed or only insufficiently disputed must be deemed by the court as
established, with the exception of its authority to require proof if and when accepting the assertions would lead to a
legal consequence that is not at the parties’ discretion'). The exception of issues that impact public policy is not
relevant in this case.

See para. 4.3 of the District Court's judgment.

See L. Bergkamp, ‘Het Haagse klimaatvonnis. Rechterlijke onbevoegdheid en negatie van het
causaliteitsvereiste’, NJB 2015/1676, at 2b. Also see L. Bergkamp, 'Onrechtmatige gevaarzetting 4.0: rechterlijke
revolutie met een nieuwe theorie van onrechtmatige daad?' [Hazardous negligence 4.0: judicial revolution with a
new theory of tort?], Tijdschrift voor Gezondheidsschade, Milieuschade en Aansprakelijkheidsrecht 2016/1, at 4.C;
L. Bergkamp & J.C. Hanekamp, ‘Climate Change Litigation against States: The Perils of Court-made Climate
Policies’, European Energy and Environmental Law Review 2015, pp. 103-110.

See para. 2 of the Court of Appeal's judgment. In civil proceedings in the Netherlands, in principle the appeals
court assesses the case exclusively based on the complaints - 'grounds for appeal'- submitted by the parties to the
Court of Appeal for assessment. For example, see Supreme Court 30 March 2012, ECLI:NL:HR:2012:BU8514, NJ
2012/583 annotated by H.B. Krans, para. 3.3.2; Asser Procesrecht/Bakels, Hammerstein & Wesseling-van Gent 4
2018/81.

However, the comprehensibility of the establishment of the facts by the Court of Appeal may be challenged in
cassation. The grounds for cassation include complaints against at least parts of the facts as established in paras.
12, 15 and 26.

For example, see the State's Statement of Defence at 5.2; the State's Notice and Grounds of Appeal at 12.41
(ground of appeal 8).

See paras. 12 and 63 of the Court of Appeal’s judgment. The State's grounds for cassation directs a number of
complaints against this; for example: ground 4.6(ii) - uncertainty; ground 5.2 - chances; grounds 8.2.1 and 8.6 -
precautionary principle.

See paras. 3.1-3.7 of the Court of Appeal’s judgment. Part two of the ground for cassation also directs
complaints at para. 44. Those complaints do not concern the established facts as such, but relate to the
consequences attached to them by the Court of Appeal.

The State’s ground for cassation 2 complains that when the Court of Appeal discussed the aforementioned risks,
it insufficiently focused on the risks in the Netherlands.

The Court of Appeal refers in para. 44 to the Synthesis Report from AR5, p. 72.
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See the UNEP Emissions Gap Report 2014, Glossary: 'Carbon dioxide emissions budget: For a given temperature
rise limit, for example a 1.5 or 2°C long-term limit, the corresponding carbon budget reflects the total amount of
carbon emissions that can be emitted to stay within that limit. Stated differently, a carbon budget is the area under
a greenhouse gas emissions trajectory that satisfies assumptions about limits on cumulative emissions estimated to
avoid a certain level of global mean surface temperature rise.'

The UNEP Emissions Gap Report 2014 explains the figure presented below in para. 4.59 as follows: 'Here global
carbon neutrality means that annual anthropogenic carbon dioxide emissions are net zero on the global scale
(Figure ES.1). Net zero implies that some remaining carbon dioxide emissions could be compensated by the same
amount of carbon dioxide uptake (negative emissions) so long as the net input of carbon dioxide to the atmosphere
due to human activities is zero.'

See para. 12 of the Court of Appeal's judgment.

See para. 49 of the Court of Appeal's judgment.

See the UNEP Emissions Gap Report 2014, Glossary: 'Biomass plus carbon capture and storage (BioCCS or
BECCS): Use of energy produced from biomass where the combustion gases are then captured and stored
underground or used, for example, in industrial processes. It excludes gases generated through, for example, a
fermentation process (as opposed to combustion).'

See the quote from AR5 in para. 2.19 of the District Court's judgment, also included below in section 4.149.

The Court of Appeal points this out in paras. 47 and 71 of its judgment. Within this context, Urgenda refers to
'the social inertia of the climate problem' (Defence at 63).

The Court of Appeal discusses the expected availability of these technologies in para. 49 of its judgment.

Terms also applied by the Court of Appeal in para. 52 of its judgment.

Para. 44 of the Court of Appeal’s judgment.

AR5: Climate Change 2014: Mitigation of Climate Change. Summary for Policymakers, p. 9.

Para. 2 of the Court of Appeal's judgment in conjunction with para. 2.22 of the District Court's judgment.

AR5: Climate Change 2014: Mitigation of Climate Change. Summary for Policymakers, p. 12.

Paras. 2 and 71 of the Court of Appeal's judgment in conjunction with para. 2.19 of the District Court's
judgment.

UNEP Emission Gap Report 2014, executive summary, under 6.

Para. 2 of the Court of Appeal's judgment in conjunction with para. 2.22 of the District Court's judgment.

Para. 14 of the Court of Appeal’s judgment.

UNEP Emission Gap Report 2013, executive summary, under 6.

UNEP Emissions Gap Report 2013, Glossary: 'Later-action scenarios Climate change mitigation scenarios in
which emission levels in the near term, typically up to 2020 or 2030, are higher than those in the corresponding
least-cost scenarios.'

Para. 2 of the Court of Appeal's judgment in conjunction with para. 2.30 of the District Court's judgment.

The Netherlands Environmental Assessment Agency (PBL) is an independent agency that conducts investigations
in the area of the environment, nature and space, and was part of the Ministry of Infrastructure and the
Environment. See para. 2.22 of the District Court's judgment.

Para. 22 of the Court of Appeal’s judgment. See the report ‘Wat betekent het Parijsakkoord voor het
Nederlandse langetermijn-klimaatbeleid?’ [What is the significance of the Paris Agreement for the Dutch long-term
climate policy?], 18 November 2016, p. 5 (entered into evidence by Urgenda as Exhibit 126; see its Defence on
Appeal at 3.84).

The figure was presented with the oral arguments before the Court of Appeal. It is also included in Christiana
Figueres et al. ‘Three years to safeguard our climate’, Nature vol. 546, 2017, 593-595 (entered into evidence by
Urgenda as Exhibit 150). Urgenda also referred to it at no. 79 of its Defence in Cassation.

See paras. 12 and 49 of the Court of Appeal’s judgment. The State's ground for cassation 4.6 complains about
this in particular.
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Para. 21 states that the District Court’s judgment was based on the assumption that the Netherlands would
achieve a total greenhouse gas reduction of 14%-17% by 2020 compared to 1990 (starting from existing and
proposed policy), but that this is currently 23% (19%-27%, accounting for a margin of uncertainty). The difference
can largely be explained by the fact that the emissions in the base year of 1990 were retrospectively adjusted
(raised). The Court of Appeal referred to a press release issued by ECN on 18 October 2016, in which the following
was noted: '(…) At first glance, the adjustment seems like good news, but for the climate the current scenario of a
23% reduction is actually worse than the scenario of 17% from the 2014 NEV.' See also para. 73.

See Articles 23 through 26 of the Dutch Code of Civil Procedure.

See in general Asser-Vranken, Algemeen deel [General section], Zwolle: W.E.J. Tjeenk Willink, 1995/9 et seq. On
the relationship between the availability of scientific information and the possibility for courts to derive a standard
from this that sets a limit to the government’s discretion, see also L. Enneking & E. de Jong, ‘Regulering van
onzekere risico’s via public interest litigation?’ [Regulation of uncertain risks via public interest litigation?], NJB
2014/1136, para. 4.1; E.R. de Jong, 'Rechterlijke risicoregulering en het EVRM: over drempels om de civiele rechter
als risicoreguleerder te laten optreden’ [Judicial risk regulation and the ECHR: on thresholds for civil courts to act as
risk regulator], NTM-NJCM-Bulletin 2018/16, paras. 7.1-7.4; E.R. de Jong, Urgenda: rechterlijke risicoregulering als
alternatief voor risicoregulering door de overheid? [Urgenda: judicial risk regulation as alternative to risk regulation
by the government], NTBR 2015/46, pp. 321-322; E.R. de Jong, Voorzorgverplichtingen. Over
aansprakelijkheidsrechtelijke normstelling voor onzekere risico's [On liability law standards for uncertain risks]
(doctoral thesis Utrecht), The Hague: Boom Juridisch 2016, p. 86. See also the previously mentioned criticism
expressed by L. Bergkamp in NJB 2015/1676, para. 2b and Tijdschrift voor Gezondheidsschade, Milieuschade en
Aansprakelijkheidsrecht [Journal for Health Damage, Environmental Damage and Liability Law] 2016/1, para. 4.C.

See the criticism by Ch.W, Backes, AB 2015/336 para. 3, with reference to the District Court’s judgment.

See sections. 1.20 and 1.24.

See paras. 3.5 and 50 of the Court of Appeal’s judgment. The Court of Appeal does not take the probability of
more than 66% mentioned in AR5 as its basis, because 87% of the scenarios included in this estimate involve
assumptions about negative emissions (paras. 12 and 49).

Para. 63 of the Court of Appeal’s judgment.

Para. 73 of the Court of Appeal’s judgment. The Court of Appeal started from the expectation that the
Netherlands would achieve a reduction of 23% by 2020 (with a margin of uncertainty of 19%-27%. In para. 1.5 of
its Reply in Cassation, the State provided more recent data showing that the expected reduction will be 21% (with
a margin of uncertainty of 17%-24%).

Para. 62 of the Court of Appeal’s judgment.

See, for example, the State's Written Explanation, paras. 1.10, 3.1.9, 3.1.10 and 3.5.1-3.5.3

Because the State’s grounds for cassation are structured in less of a thematic fashion and is more in line with
the order of the various legal findings of the Court of Appeal, the same complaints essentially appear in different
grounds for cassation.

Certain grounds for cassation are referred to more often if they contain complaints about several themes.

See the State's Written Explanation, paras. 5.33 and 5.3.2.

Compare the State’s Written Explanation, paras. 1.10, 3.1.9, 4.3.3 through 4.3.5.

See the State’s Written Explanation, para. 4.3.2.

The provisions of paras. 4.94-4.101 and 4.133 also apply in so far as the State argues that the IPCC does not
establish non-binding standards either.

See paras. 2.8 and 2.9 of the District Court’s judgment, which the Court of Appeal also started from, as evident
from its para. 2.

Para. 2.12 of the District Court’s judgment.

Para. 2.14 of the District Court’s judgment.

Para. 3.5 of the Court of Appeal’s judgment.
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Para. 2.15 of the District Court’s judgment.

Para. 10 of the Court of Appeal’s judgment.

See the Written Explanation by the State, at 5.2.10.

Para. 51 of the Court of Appeal’s judgment.

In para. 4.11 of the Reply in Cassation, the State answers the following to the question of whether the positive
obligations under Article 2 and/or Article 8 ECHR can extend beyond the written reduction obligations: 'The answer
to that question is that in general terms this is not ruled out, in theory, but that the State’s positive obligations in
the present case must primarily be 'given substance' by means of the specific climate treaties and European
regulations in force.'

Cf . T.J. Thurlings, AV&S 2014/19, vol. 5/6, at 3 ('A reconsideration of whether the individual Member States,
including the Netherlands, can be expected to make an effort in addition to the effort agreed at EY level can take
place only if it can be argued that the EU is making too little effort to mitigate greenhouse gas emissions with its
20% target.').

Preamble, 11: 'Acknowledging that climate change is a common concern of humankind, Parties should, when
taking action to address climate change, respect, promote and consider their respective obligations on human
rights, the right to health, the rights of indigenous peoples, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development, as well as gender equality,
empowerment of women and intergenerational equity.'

See Daniel Bodansky, ‘Introduction: Climate Change and Human Rights: Unpacking the Issues’, 38(3) Georgia
Journal of International and Comparative Law, 2010, pp. 515-516; Benoit Mayer, Human Rights in the Paris
Agreement, Climate Law 6, 2016, pp. 113-114; Sumudu Atapattu, Climate Change, Human Rights, and COP 21,
Georgetown Journal Of International Affairs 2016, p. 49; E. Hey & F. Violi, The Hard Work of Regime Interaction:
Climate Change and Human Rights, in: Climate Change: Options and Duties under International Law
(Announcements of the Royal Netherlands Association of International Law 145), T.M.C. Asser Press, 2018, pp. 9,
17; Annalisa Savaresi, The Paris Agreement: A New Beginning?, 34 NO. 1 Journal of Energy & Natural Resources
Law 16, under 25.

Statement of Appeal, 14.152. See, for example, L. Squintani and others, ‘Regulating greenhouse gas emissions
from EU ETS installations: what room is left for the member states?’, in: M. Peeters and others (eds.), Climate Law
in EU Member States. Towards National Legislation for Climate Protection, Cheltenham: Edward Elgar 2012, pp. 67-
88; T. Thurlings, 'The Dutch Climate case, a critical analysis', column of 1 July 2015 on the website of the Dutch
Environmental Law Association; T.J. Thurlings-Rassa, ‘De CO2-taks en het ETS: een verkenning van mogelijke
effecten’ [The CO2 tax and the ETS: an exploration of possible effects], M en R 2019/50, p. 310.

Although ground for cassation 8 is directed against paras. 53-70, it does not formulate a complaint against para.
54.

See the Written Explanation by the State, at 5.3.20.

A. de Vries-Stotijn & J. Somsen, ‘De Urgenda-uitspraak: geen schending van EU-recht’ [The Urgenda judgment:
no violation of EU law], AV&S 2016/29.

See T.J. Thurlings, ‘Aansprakelijkheid & Klimaatverandering: de Nederlandse Staat handelt niet onrechtmatig’
[Liability & Climate Change: the Dutch State is not acting unlawfully], AV&S 2014/19, vol. 5/6, pp. 126-130; T.
Thurlings, ‘The Dutch Climate Case - Some Legal Considerations’ 28 November 2015,
https://ssrn.com/abstract=2696343; K.J. de Graaf and J. Jans, ‘The Urgenda Decision: Netherlands Liable for Role
in Causing Dangerous Global Climate Change’, Journal of Environmental Law 2015/27 (p. 517-527) 518; Ch.W.
Backes, AB 2015/336 under 3; L. Bergkamp, ‘Het Haagse klimaatvonnis. Rechterlijke onbevoegdheid en negatie
van het causaliteitsvereiste’ [The Hague climate judgment. Lack of jurisdiction and negation of the causality
requirement], NJB 2015/1676, at 2a; M. Peeters, ‘Europees klimaatrecht en nationale beleidsruimte’ [European
climate law and national discretions], NJB 2014/2109 at 4; M. Eliantonio, ‘The Urgenda case in the EU multi-level
governance system’, M en R 2016/35, par. 2.1; M. Peeters, ‘Case Note - Urgenda Foundation and 886 Individuals vs
The State of The Netherlands: The Dilemma of More Ambitious Greenhouse Gas Reduction Action by EU Member
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States’, Review of European, Comparative and International Environmental Law 2016/25, p. 125; L. Bergkamp &
J.C. Hanekamp, ‘Climate Change Litigation against States: The Perils of Court-made Climate Policies’, European
Energy and Environmental Law Review 2015, p. 112; Ch.W. Backes & G.A. van der Veen, AB 2018/417 at 3.

M. Peeters, ‘Case Note - Urgenda Foundation and 886 Individuals vs The State of The Netherlands: The Dilemma
of More Ambitious Greenhouse Gas Reduction Action by EU Member States’, Review of European, Comparative and
International Environmental Law 2016/25, pp. 125-127; M. Eliantonio, ‘The Urgenda case in the EU multi-level
governance system’, M en R 2016/35, at 3.

L. Bergkamp & J.C. Hanekamp, ‘Climate Change Litigation against States: The Perils of Court-made Climate
Policies’, European Energy and Environmental Law Review 2015, p. 112. This argument seems to ignore the fact
that Francovich liability allows for a stricter assessment of the liability. See ECJ 5 March 1996, C-46/93 and C-
48/93, ECLI:EU:C:1996:79, Brasserie du Pêcheur, Jur. 1996, pp. I-1029, NJ 1997/145, para. 66. The same applies
to Directive 2004/35/EC, as set out in Article 16 thereof (if this matter were to fall within the scope of that
Directive).

See, among other things, ECJ (Grand Chamber) 6 December 2005, Gaston Schul, C-461/03,
ECLI:EU:C:2005:742, paras. 22-24. See also ECJ 22 October 1987, Foto-Frost, C-314/85, ECLI:EU:C:1987:452;
ECJ 21 February 1991, Zuckerfabrik Süderdithmarschen, C-143/88 and C-92/98, ECLI:EU:C:1991:65; ECJ 3 July
2019, C-644/17, ECLI:EU:C:2019:555, Eurobolt, para. 28. For more cases, see the opinions under 6.10 and 6.11.1
for Supreme Court 21 December 2018, ECLI:NL:HR:2018:2396, NJ 2019/156 annotated by L.A.D. Keus.

The legality of a number of EU measures is being discussed by the ECJ in Carvalho and others v European
Parliament and Council of the European Union. This case involves a request to nullify certain measures in full or in
part on the basis of Article 263 TFEU and a request to award damages on the basis of Article 340 TFEU, put
succinctly because the EU targets for 2020 (20% reduction) and for 2030 (40% reduction) are supposedly unlawful
and a reduction target of 50-60% should apply for 2030. The General Court declared the action inadmissible in its
decision of 8 May 2019, T-330/18, ECLI:EU:T:2019:324. An appeal against this decision has been brought with the
Court of Justice (Case C-565/19P).

This possible interpretation of the District Court judgment is pointed out by M. Eliantonio, M en R 2016/35, at
2.1.

See also A. de Vries-Stotijn & J. Somsen, ‘De Urgenda-uitspraak: geen schending van EU-recht’ [The Urgenda
decision: no violation of EU law], AV&S 2016/29, p. 150.

See paras. 3.7, 17 and 18 of the Court of Appeal’s judgment.

Therefore, a similar hypothetical assessment of whether the EU should take more far-reaching measures would,
at most, mean that by 2020 the EU would have to set a more far-reaching reduction target on the basis of a duty of
care than the one to which the EU has – validly – committed itself.

The State has also pointed out that countries such as Germany, Belgium and Austria are expected not to meet
the 2020 target for the non-ETS sector on the basis of the Effort Sharing Decision (para. 2.51 of the Written
Arguments in Cassation; para. 4.24 of the Reply).

See the State’s Written Explanation, paras. 4.1.1 et seq. The State argues in the explanation to this ground for
cassation that the distinction between Annex I countries and other countries is outdated and that it concerned
Annex I countries as a group. These points have also been raised in other grounds for cassation brought by the
State and will be discussed elsewhere in this opinion. See sections 4.159 and 4.178.

See p. 748 of the Working Group III report: 'Goals determine the extent of participation, the stringency of the
measures and the timing of the actions. For example, to limit the temperature increase to 2°C above pre-industrial
levels, developed countries would need to reduce emissions in 2020 by 10–40% below 1990 levels and in 2050 by
approximately 40–95%.'

See paras. 2.14 and 2.15 of the District Court’s judgment and para. 2 of the Court of Appeal’s judgment. This is
also evident from Box 13.7 from AR4 quoted in these findings.

As a result, a sufficient response was provided to what the State argued about this on appeal. Ground for
cassation 4.1 refers to para. 12.31 of the Statement of Appeal and para. 437 of the Written Arguments on Appeal.

See the State’s Written Explanation, paras. 4.1.17-4.1.18.
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See the State’s Written Explanation, para. 4.2.5.

L. Meyer, 'Urgenda-vonnis ontbeert goede wetenschappelijke onderbouwing’ [Urgenda judgment lacks sound
scientific basis'], M en R 2016/36.

See the technical summary of the contribution of Working Group III to AR4 on p. 90, quoted in para. 2.16 of the
District Court’s judgment.

See the Written Explanation by the State, at 4.1.17. See also, for example, Private Law as a Crowbar for Coming
to Grips with Climate Change?, in: Climate Change: Options and Duties under International Law (Announcements of
the Royal Netherlands Association of International Law 145), T.M.C. Asser Press, 2018, p. 35 et seq.

See para. 4.2.5 of the State’s Written Explanation and para. 4.37 of its Written Arguments on Appeal.

See Niklas Höhne, Michel den Elzen & Donovan Escalante (2014) Regional GHG reduction targets based on effort
sharing: a comparison of studies, Climate Policy, 14:1, 122-147 (https://doi.org/10.1080/14693062.2014.849452).

Conceived as ‘OECD90’ and ‘EIT’, so US, Canada, Western and Easter European countries, Russia, Japan,
Australia and New Zealand.

The publication distinguishes division formulas (1-4) or combinations thereof (5-7): 1. responsibility, 2.
capability, 3. equality, 4. cost-effectiveness, 5. equal cumulative per capita emissions, 6. responsibility, capability
and need and 7. staged approaches.

It should be noted that the publication discussed does not consider cost-effectiveness to be based on 'explicitly
equity principles'.

Working Group III IPCC AR 4, p. 775.

Footnote a reads: 'The aggregate range is based on multiple approaches to apportion emissions between regions
(contraction and convergence, multistage, Triptych and intensity targets, among others). Each approach makes
different assumptions about the pathway, specific national efforts and other variables. Additional extreme cases – in
which Annex I undertakes all reductions, or non-Annex I undertakes all reductions – are not included. The ranges
presented here do not imply political feasibility, nor do the results reflect cost variances.' See para. 2.15 of the
District Court’s judgment and para. 2 of the Court of Appeal’s judgment.

This already follows from the reference in para. 2.15 of the District Court’s judgment to the source of Box 13.7 in
AR4. The report 'Climate Change 2007: Mitigation of Climate Change' has been prepared by Working Group III.

See paras. 2.14, 2.13, 2.14, 2.15 and 2.17 of the District Court’s judgment and para. 2 of the Court of Appeal’s
judgment. Para. 2.16 refers to the Technical Summary of Working Group III’s contribution.

Para. 51 and paras. 12 and 48 of the Court of Appeal’s judgment, respectively.

This distinguishes it from a legal standard that is binding on the person(s) to whom it is addressed.

See also the State's s Written Explanation, paras. 3.4.11-3.4.23, 4.1.3-4.1.18 and 5.2.11.

See sections 4.34-4.35 on these forms of endorsement.

See also para. 4.9 of the State’s Reply in Cassation.

According to the Court of Appeal in para. 51, which apparently (see para. 49) concerns this period (2007-2013).

Repetition plays an important role in the development of soft law and its possible embedding in hard law, as
discussed in section 2.31 et seq. (See, for instance, Pierre-Marie Dupuy, ‘Soft Law and the International Law of the
Environment’, Michigan Journal of International Law 1990 (Vol. 12, no. 2), p. 432 ('the cumulative enunciation of
the same guideline by numerous nonbinding texts help to express the opinio juris of the world community'). See
also, with focus on the COP decisions, Expert Group on Global Climate Obligations, Oslo Principles on Global Climate
Obligations, The Hague: Eleven 2015, p. 38, cited above in section 2.32.

Working Group III contribution to AR5, Climate Change 2014: Mitigation of Climate Change, Summary for
Policymakers, p. 12. See para. 2.19 of the District Court’s judgment and para. 2 of the Court of Appeal’s judgment.

In para. 192 of its Statement of Defence, Urgenda also refers to the IPCC Special Report on the impacts of
global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the
context of strengthening the global response to the threat of climate change, sustainable development, and efforts
to eradicate poverty, of October 2018 (see the Summary for Policymakers on p. 18: 'Avoiding overshoot and
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reliance on future large-scale deployment of carbon dioxide removal (CDR) can only be achieved if global CO2
emissions start to decline well before 2030 (high confidence).') and the UNEP Emission Report 2018, p. 18 (quoted
in the Statement of Defence).

See (iv) of ground for cassation 4.6, para. 2.42 of the State’s Written Arguments in Cassation and para. 4.2.8 of
the State’s Written Explanation. In this respect, Urgenda had already referred in paras. 2.28 and 2.31, footnotes 13
and 15, of its Defence on Appeal to, among other things, the PBL report ‘Implications of long-term scenarios for
medium-term targets (2050)’, November 2015 and the PBL report ‘Differences between Carbon Budget Estimates
Unravelled’, February 2016.

See (iii) of ground for cassation 4.6. The Court of Appeal was therefore able to rule in ground 49 that the State
did not advance a sufficiently substantiated objection to the report by the European Academies Science Advisory
Council.

As noted by the State in para. 4.2.8 of its Written Explanation.

See (ii) of ground for cassation 4.6 and the State’s Written Explanation at 4.2.9.

See (i) of ground for cassation 4.6.

See also the State’s Statement of Defence in Cassation at 186. Cf. the reference to overshoot in footnote b of
Box 13.7 presented in section 4.42: 'Only the studies aiming at stabilization at 450 ppm CO2-eq assume a
(temporary) overshoot of about 50 ppm.'

AR5 Climate Change 2014 Synthesis Report, p. 20, footnote 16. See the State's Written Explanation, para. 4.2.5
on p. 33.

See (v) of ground for cassation 4.6.

The State points out that, compared to AR4, Ar5 is based on more recent and current scientific insights,
improved climate models, and further developed emission reduction scenarios. AR5 also lacks a table similar to Box
13.7. In addition, AR5 focuses, or focuses more, on the measures after 2020. See also paras. 4.2.1 et seq. of the
State’s Written Explanation.

This also shows that the final complaint in ground or cassation 4.2 is based on an incorrect interpretation of the
Court of Appeal’s judgment.

See paras. 2.18 through 2.21 of the District Court’s judgment and para. 2 of the Court of Appeal’s judgment.

See paras. 2 and 49 of the Court of Appeal’s judgment.

Ground for cassation 4.5, as explained, also mentions: - the argument that an update of AR4 in the publication
by Höhne et al. refers to a reduction target of 10%-80% and the argument that science cannot establish an
unambiguous relationship between the required emission reduction of industrialised countries as a group in 2020
and the achievement of the 2ºC target (see sections 4.126 et seq.); and - the argument that there are now non-
Annex 1 countries that account for a large proportion of the emissions (see paras. 4.159 et seq. below).

The State does seem to have assumed such in its Written Explanation, paras. 4.1.19-4.1.21.

For these reasons, we consider the criticism expressed in Ch.W. Backes & G.A. van der Veen, AB 2018/417,
para. 4, that the Court of Appeal has attributed significance to the IPCC AR4 report from 2007, but ignores the IPCC
report AR5 from 2013/2014, to be unjustified.

This question has also been raised in the literature, see E.G.A. van der erf, ‘De zaak Urgenda op weg naar de
Hoge Raad’ [The Urgenda case on its way to the Supreme Court], TvCR 2019, p. 72.

Only the phenomenon of the carbon budget has been mentioned. The State refers in this context to its response
to question 9, which the Court of Appeal had put to the parties prior to the oral arguments: “Question 9. Climate
models The question has been put to Urgenda. Where necessary, the State does note that the calculation of carbon
budgets has taken into account, and does take into account, the absorption of greenhouse gases in the oceans and
terrestrial ecosystems. Specifically, this is factored into the global carbon models. On the basis of analyses with
those models, it has also been established that the moment of emission of greenhouse gases does not make much
difference to the contribution to total warming; hence the possibility of a budget-based approach.'
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See the State’s Written Explanation at 5.3.18 and 6.8. The State acknowledges that any postponement of a
reduction measure will lead to additional greenhouse gas emissions compared to the situation where the reduction
measure is not postponed. The State challenges the sample calculations of Urgenda, but has not offered any
calculations of its own to counter them. The reliance on leakage effects has been rejected by the Court of Appeal
and the complaints against it fail (see section 4.209 et seq. of this opinion).

The State refers to its position on appeal that the linear emission target for 2030 is ultimately a political choice
and that Urgenda cannot expect the State to make the same political choice for 2020. See para. 2.15 of the Written
Arguments on Appeal, p. 14 of the court record of the oral arguments on appeal, and paras. 6.6-6.7 of the State’s
Written Explanation.

The Court of Appeal’s finding that the State is in breach of its duty of care is not based solely on para. 52. See,
however, para. 5.3.12 of the State’s Written Explanation.

The Court of Appeal's response to these circumstances lies in its finding that the State offered no climatological
substantiation for the new reduction target.

The use of the term ‘credible’ refers to the 2009 letter from the Minister of VROM and refers to the climatological
substantiation of the 20% reduction target for 2020. See State's Written Explanation, para. 5.3.12.

See the State’s Written Explanation, paras. 5.3.14-5.3.19.

See para. 5.28 of the Statement of Appeal, which is the conclusion of the arguments in paras. 5.22-5.28 of the
Statement of Appeal.

See para. 4.59 of the Written Arguments on Appeal. The State’s response to the Court of Appeal’s third written
question has the same purport.

See the Written Explanation by the State, at 5.3.19.

The complaint in ground for cassation 5.6 referring to the expectation that the EU as a whole will achieve the
26%-27% reduction in 2020 is discussed in section 4.203. The complaints in this ground for cassation that the
Court of Appeal attributed insufficient significance to the EU measures in substantively interpreting the State’s
obligations under the ECHR and that the Court of Appeal should have sought a preliminary ruling from the ECJ have
already been discussed in sections 4.103 et seq. and 4.109 et seq.

Grounds for cassation 4.2 and 4.4, to which reference is also made, do not concern the question of whether the
target for the Annex I countries as a group also applies to the Netherlands individually.

See, for example, para. 48 of the Court of Appeal's judgment.

In general, tasks are divided as follows in civil court proceedings. The claimant bears the obligation to furnish
the facts necessary to grant his claim. If the claimant has furnished sufficient facts for this, it is up to the defendant
to sufficiently rebut such facts. If the defendant has sufficiently rebutted the claims of the claimant, then pursuant
to Article 150 DCCP the claimant bears the burden of proving the facts that have been furnished and sufficiently
rebutted.

See the Written Explanation by the State, at 4.1.24.

See the State’s Written Explanation at 7.4-7.7.

Statement of Appeal, at 14.88. In note 114 in para. 277 of its Statement of Defence in Cassation, Urgenda
refers to a different approach that supposedly implies that the Netherlands occupies the tenth position. However,
Urgenda does not indicate that it had already relied on this approach in the proceedings before the District Court or
the Court of Appeal, even though such a fact cannot be asserted for the first time in cassation.

See para. 277 of Urgenda’s Statement of Defence in Cassation.

It therefore cannot be said that the Court of Appeal fails to recognise that making and complying with
agreements at global and European level is the best and most effective way of providing actual protection against
the dangers of serious climate change. See State's Written Explanation, para. 7.8.

See also section 2.10 et seq. and the references to literature mentioned there.

It should be noted that there are different sets of facts here, which are subject to their own rules. In some
cases, joint and several liability of each party responsible for the total loss or harm is also conceivable. For example,
see AG Hartkamp's opinion for Supreme Court 9 October 1992, ECLI:NL:HR:1992:ZC0706, NJ 1994/535 (DES
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daughters), at 20; Asser/Sieburgh 6-II 2017/95-96; E. Bauw, Groene Serie Onrechtmatige daadVIII.6.5.2 [Green
Series on Tort Law VIII 6.5.2]; R.J.B. Boonekamp, Groene Serie Schadevergoeding [Green Series on Damages],
Article 6:98 DCC, anotation 2.10.2; T.F.E. Tjong Tjin Tai, ‘Meervoudige causaliteit’ [Multiple causality], WPNR (2018)
7186, pp. 237-245.

See, for example, M.A. Robesin, ‘Who done it? Multicausaliteit en klimaatschade’ [Who done it? Multicausality
and climate damage] , in: E.H.P. Brans and others, Naar aansprakelijkheid voor (de gevolgen van)
klimaatverandering [Towards liability for climate change and its consequences], The Hague: BJu 2011, pp. 199-
201; I. Giesen, ‘Proportionaliteit in de klimaatdiscussie’ [Proportionality in the climate discussions], NTBR 2012/51;
Ottavio Quirico, ‘Climate Change and State Responsibility for Human Rights Violations: Causation and Imputation’,
Netherlands International Law Review (2018) 65:185–215, p. 200; J. Spier, ‘Private Law as a Crowbar for Coming
to Grips with Climate Change?’, in: Climate Change: Options and Duties under International Law (Announcements
of the Royal Netherlands Association of International Law 145), T.M.C. Asser Press, 2018, pp. 52-68, in particular
pp. 56-57.

Para. 64 is referred to in the State’s grounds for cassation 2.1 and 2.2 (see section 3.2 et seq. above) and its
ground for cassation 8.2.1 (see para. 4.215 below).

Supreme Court 27 November 2009, ECLI:NL:HR:2009:BH2162, NJ 2014/201 annotated by C.E. du Perron
(World Online), para. 4.8.2 (in connection with the precedent effect of court decisions) and para. 4.11.2 (in
connection with the causal link). Also see Asser Procesrecht/Giessen 1 2015/92-96, which refers to the background
of this in the ECHR and EU law, and for Dutch law to the principle of access to the court. See also section 2.37 in
relation to the ECHR.

In cassation, these assertions by the State must be assumed to be correct, at least for the sake of hypothesis,
because the Court of Appeal has not rejected these assertions.

See paras. 4.1.28 and 11.2.1 of the State's Written Explanation and paras. 9.25 and 14.74 of the Statement of
Appeal. Reference is made there to the Memo of the Ministry of Infrastructure and the Environment,
‘Klimaateffecten van het vonnis van de Rechtbank Den Haag’ [Climate effects of the The Hague District Court’s
judgment], 18 March 2016, p. 3 (Exhibit S. 69).

The arguments referred to by the Court of Appeal in para. 64 hold true in this context as well. See paras.
4.1.28-4.1.29 and 7.3 of the State’s Written Explanation, in which it is argued that the reliance on the minor Dutch
share in global emissions did not so much concern the causal link as the State's duty of care.

Para. 18 of the Court of Appeal’s judgment.

See para. 73 of the Court of Appeal's judgment.

See at 3.1.10 of the State's Written Explanation; sections 2.53-2.54 of the State’s Written Arguments in
Cassation.

See State's Written Explanation at 5.3.3 and 5.3.6.

See the State’s Statement of Appeal at 6.33-6.38. In sections 7.60-7.70 of the Defence on Appeal, Urgenda
argued that, as a result of this additional policy, there is now a surplus of emissions allowances, so that the
waterbed effect does not occur in practice. See also paras. 556 et seq. of Urgenda’s Statement of Defence in
Cassation.

See Statement of Appeal, paras. 6.33-6.38. In some of the commentaries on the judgment, it was presumed
that the waterbed effect can or will occur. See M. Peeters, ‘Europees klimaatbeleid en nationale beleidsruimte’ NJB
2014/2109, para. 4; C.W. Backes, AB 2015/336 para. 4. Also regarding the waterbed effect in light of EU climate
measures, see M.G.W.M. Peeters, ‘Regulering van kolencentrales: ruimte voor aansprakelijkheid?’ [Supervision of
coal-fuelled plants: room for liability?], in E.H.P. Brans et al., Naar aansprakelijkheid voor (de gevolgen van)
klimaatverandering? [Towards liability for climate change and its consequences?] (VMR), 2012, pp. 97-99;
M.G.W.M. Peeters, ‘Instrument mix or instrument mess? The administrative complexity of the EU legislative package
for climate change’, in Peeters & Uylenburg (Eds.), EU environmental legislation. Legal perspectives on regulatory
strategies, 2014, pp. 173-192, para. 3.2.

See Statement of Appeal, paras. 7.79-7.86.
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See Statement of Appeal, para. 6.40. In this sense, see also para. 13.27 of the Statement of Appeal and paras.
2.6, 3.9 and 3.30 of the Written Arguments on Appeal.

As also assumed by the State in para. 11.1.5 of its Written Explanation.

ECtHR 15 December 2009, 4314/02, EHRC 2010/16 (Kalender/Turkey), para. 49.

See State's Written Explanation, paras. 11.2.2-11.2.5.

See also Statement of Appeal, 13.39-13.40.

Therefore, as believed to be the case by the State (Written Explanation, 11.3.10), it is indeed a question of
which measures the State may reasonably be expected to take.

See the Rejoinder, 6.32, Statement of Appeal, 8.1, and the Written Explanation, 11.4.3.

Contrary to what the State supposes (State's Written Explanation, 12.2.7 and 12.2.11), the Court of Appeal did
not start from the assumption that, according to ECtHR case law, the margin of appreciation could only pertain to
the choice of means to comply with the reduction order.

In so far as these have not yet been discussed, we refer to section 4.236 et seq.

Cf. State's Written Explanation, 12.2.16.

Ground for cassation 8.3.7 aims to refer to grounds for cassation 6.1-6.1 and not to grounds for cassation 5.1-
5.6. See State's Written Explanation, 13.2.

See also para. 42 of the Court of Appeal's judgment.

It should be noted that the State asserts in the Reply in Cassation (in para. 2.4) that it is presently impossible to
tell whether an emissions reduction of at least 25% can be achieved by the end of 2020, because this depends on
factors such as economic development and whether the winter is cold or mild.

See, in particular, Statement of Appeal, 9.4-9.29, 13.7-13.10, 14.136-14.139, 14.166 and 15.15.

See also the quotes from the Statement of Appeal in the Written Explanation, 12.2.17. The State also pointed to
the possibility of a lock-in effect (Statement of Appeal, 1.7 and 9.28; Written Arguments in Cassation, 5.8). This
refers to the effect whereby investments to achieve short-term emission reductions result in longer retention to
high-emission technologies rather than investments in technologies that are not yet available but are expected to
produce less significant emissions.

Statement of Appeal, 9.11.

Statement of Appeal, 9.14, 9.18 et seq. 14.139 and 15.15.

The Statement of Appeal, 9.23, mentions claims for damages 'allegedly exceeding EUR 6 billion'.

See paras. 3.5 and 44 of the Court of Appeal’s judgment.

Statement of Appeal, 12.21-12.24 and 5.17-5.20.

See AR4 Synthesis Report, p. 27. Urgenda (Summons, 115) referred to the report by Work Group I for AR4 in
this context.

Urgenda (Defence in Cassation, 216) believes that this could be implicit in the designation 'best estimate' in
para. 2.14 of the District Court's judgment.

Quoted in para. 2.60 of the District Court's judgment. This fact is mentioned in the accompanying Commission
Staff Working Document to this statement ({COM(2007) 2 final} {SEC(2007) 7} /* SEC/2007/0008 final) at 6
International strategies to reach credible emission reductions by 2050.

‘Evaluation of the Copenhagen Accord: Chances and risks for the 2°C climate goal’, PBL and Ecofys, 2010, p. 10
(“According to the Intergovernmental panel on Climate Change (IPCC) Fourth Assessment report (AR4), Annex 1
emissions reduction targets of 25 to 40% below 1990 levels in 2020 would be consistent with stabilising long-term
levels of greenhouse gas concentration levels at 450 ppm CO2 equivalent. This concentration level has a reasonable
chance (50%) of avoiding an increase in global average temperature of more than 2°C.'). Urgenda referred to this
in the Summons, para. 367.
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Compare, in the law of England & Wales, the question of whether there is a duty of care towards another party,
and in the law of Germany the question of whether there is a 'Schutznorm'. See C.C. van Dam,
Aansprakelijkheidsrecht [Liability Law], The Hague: Boom Juridische uitgevers, 2000/705 and 830.

See also, for example, Asser/Sieburgh 6-IV 2015/129, 132 and 135-136.

This was also the conclusion drawn by P. Gillaerts & W.Th. Nuninga, ‘Privaatrecht en preventie: Urgenda in hoger
beroep’[Private law and prevention: Urgenda on appeal], AV&S 2019/9 at 3.3.4.

Rejoinder in the first instance, para. 11, in particular para. 11.6. See also the Statement of Defence in the first
instance, paras. 1.2, 2.19 and 12; Written Arguments on behalf of the State in the first instance, paras. 7.1-7.5.

Supreme Court 6 February 2004, ECLI:NL:HR:2004:AN8071, NJ 2004/329, discussed below.

See the Statement of Defence in the first instance, 12.4 et seq.; Written Arguments on behalf of the State in the
first instance, 1.9.

Specifically: Supreme Court 21 March 2003, ECLI:NL:HR:2003:AE8462, NJ 2003/691 annotated by T. Koopmans
(‘Waterpakt’), AB 2004/39 annotated by C. Backes, and the case law elaborating upon it, discussed below.

A separation between these three state powers was advocated by Charles Louis de Secondat, Baron de La Brède
et de Montesquieu, in De l' esprit des lois (1748; book XI, Chapter 6).

See: Montesquieu, Over de geest van de wetten [The spirit of laws] (Dutch translation and afterword: J.
Holierhoek), Amsterdam: Boom 2006, pp. 219-220.

Cf. M.T. Oosterhagen, Machtenscheiding. Een onderzoek naar de rol van machtenscheidingstheorieën in oudere
Nederlandse constituties (1798 – 1848) [Separation of powers. A study into the role of power separation theories in
older Dutch constitutions (1798-1848)], doctoral thesis Rotterdam 2000, Deventer: Gouda Quint 2000, pp. 359-
360.

See also: M.C. Burkens, H.R.B.M. Kummeling, B.P. Vermeulen and R.J.G.M. Widdershoven, Beginselen van de
democratische rechtsstaat [Principles of democracy under the rule of law], Deventer: Wolters Kluwer 2017, sections
2.3.2 and 5.4; Wetenschappelijke Raad voor het Regeringsbeleid [Dutch Scientific Council for Government Policy],
De toekomst van de nationale rechtsstaat [The future of the national consitutional state], The Hague: SDU 2002,
section 7.1. Somewhat differently: P.P.T. Bovend’Eert, ‘Het rechtsbeginsel van de machtenscheiding’ [The legal
principle of the separation of powers] in: R.J.N. Schlössels et al. (eds.), In beginsel. Over aard, inhoud en
samenhang van rechtsbeginselen in het bestuursrecht [In principle. On the nature, substance and coherence of
legal principles in administrative law], Deventer: Kluwer 2004, p. 243 et seq. in particular pp. 252-253. On the
courts and the trias politica, see in detail: P.M. van den Eijnden, Onafhankelijkheid van de rechter in constitutioneel
perspectief [Independence of the courts from a constitutional perspective], doctoral thesis Nijmegen, Deventer:
Kluwer 2011, Chapter 7.

In a critical sense: C.W. Backes, annotation to the judgment in AB 2015/336; R. Schutgens, Urgenda en de trias.
Enkele staatsrechtelijke kanttekeningen bij het geruchtmakende klimaatvonnis van de Haagse rechter [Urgenda and
the trias: a few constitutional notes on the high-profile climate judgment by The Hague court], NJB 2015/1675; L.
Bergkamp, Onrechtmatige gevaarzetting 4.0: rechterlijke revolutie met een nieuwe theorie van onrechtmatige
daad? [Unlawful hazardous negligence 4.0: judicial revolution with a new theory of tort law?], TGMA 2016, pp. 19-
38. In response to this criticism: R.A.J. van Gestel and M.A. Loth, Urgenda: roekeloze rechtspraak of rechtsvinding
3.0? [Urgenda: reckless court decision or finding of law 3.0?], NJB 2015/1849. See also: R.A.J. van Gestel,
Urgenda: een typisch gevalletje rechter, wetgever of politiek? [Urgenda; a typical case of judiciary, legislature or
politics?], RegelMaat 2015, pp. 384-396; M.A. Loth and A.W. Heringa, ‘Rechter en politiek: verzaakt de
politiek/wetgever of dient de rechter juist het belang van de wetgever?’ [Courts and politics: are politicians/the
legislature failing or do the courts serve the interests of the legislature?], Milieu en Recht 2016/34; G. Boogaard,
‘Urgenda en de rol van de rechter. Over de ondraaglijke leegheid van de trias politica’ [Urgenda and the role of the
courts. On the unbearable emptiness of the trias politica], Ars Aequi 2016/0026; E.R. de Jong, ‘Urgenda:
rechterlijke risicoregulering als alternatief voor risicoregulering door de overheid?’ [Urgenda: judicial risk regulation
as alternative to risk regulation by the government?], NTBR 2015/46. See also the overview of literature in the
State's Written Explanation in cassation (pp. 158-163) and, in response, Urgenda's Rejoinder, 252.
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The contested Court of Appeal judgment was discussed in inter alia: L. Besselink, ‘De constitutioneel meer
legitieme manier van toetsing’ [The constitutionally more legitimate method of review], NJB 2018/2154; O.
Spijkers, ‘Urgenda tegen de Staat der Nederlanden: aan wiens kant staat de Nederlandse burger eigenlijk?’
[Urgenda v. the State of the Netherlands: whose side is the Dutch citizen actually on?], Ars Aequi 2019/0191; P.
Lefranc, ‘Het Urgenda-vonnis/arrest is (g)een politieke uitspraak (bis)’ [The Urgenda judgment is (not) a political
decision (bis)], NJB 2019/474; D.G.H. Sanderink, annotation to the contested Court of Appeal judgment in JB
2019/10; R. Hulst, annotation in TGMA 2018/4.

Cf. the letter from the Minister of Economic Affairs and Climate Policy dated 16 November 2018, Parliamentary
Papers I 2018/19, 32 813, F.

As an aside: the District Court could not yet have been familiar with the objections expressed by the Council of
State in its annual report for 2017 (p. 61) against the expression of ‘policy-making freedom’ or ‘freedom to assess’
by administrative bodies. No use of powers under public law is completely free: use of such powers is subject to the
rules of law. The Administrative Jurisdiction Division of the Council of State therefore uses the words ‘policy
discretion’ and ‘assessment discretion’. The umbrella term used is ‘decision-making discretion’. For more on this,
see: P.J. Huisman and N. Jak, ‘Beslissingsruimte: handvatten voor de rechterlijke toetsingsintensiteit’ [Decision
discretion: guidelines for degree of judicial scrutiny], NTB 2019/20.

See also the State's Written Arguments on appeal, 1.16-1.18.

The Court of Appeal only uses the term 'political question' in the representation of the State's defence (see para.
30). In Chapter 9 of the Initiating Summons (see also the Reply in the first instance, Chapter 12), Urgenda made a
distinction between a 'political case' (= a case with political consequences) and a case involving a 'political
question'.

U.S. Supreme Court in Marbury v. Madison, 5 U.S. 137 (1803). The case has been described by R.D. Rotunda,
'The political question doctrine in the United States', in: P.P.T. Bovend’Eert, P.M. van den Eijnden and C.A.J.M.
Kortmann (ed.), Grenzen aan de rechtspraak? Political question, acte de gouvernement en rechterlijk
interventionisme [Limits to the jurisdiction? Political question, acte de gouvernement and court interventionism],
Deventer: Kluwer 2004, pp. 1-38. See also: G. Boogaard, Het wetgevingsbevel. Over constitutionele verhoudingen
en manieren om een wetgever tot regelgeving aan te zetten [The order to enact legislation. On constitutional
relationships and ways to encourage the legislature to legislate], doctoral thesis Amsterdam, Oisterwijk: Wolf Legal
Publishers 2013, pp. 233-234.

U.S. Supreme Court in Baker v. Carr, 369 U.S. 186 (1962).

See also: R.E. Barkow, ‘More Supreme than Court? The Fall of the Political Question Doctrine and the Rise of
Judicial Supremacy’, Columbia Law Review, vol. 102 (2002) no. 2, pp. 237-336; J. Harrisson, ‘The Political Question
Doctrines’, American University Law Review vol. 67 no. 2 (2018), pp. 457-528. The political question doctrine
apparently does not stand in the way of a judicial review of policy rules of agencies: see J.C.A. de Poorter and F.
Capkurt, 'Rechterlijke toetsing van algemeen verbindende voorschriften' [Judicial review of generally binding
regulations], NTB 207/10, section 3.2.

U.S. Supreme Court in Rucho v. Common Cause, no. 18-422, 588 U.S. (2019).

Jill Jaffe, ‘The Political Question Doctrine: An Update in Response to Climate Change Case Law’, 38 Ecology Law
Quarterly 1033 (2011). See also: L. Bergkamp, ‘Het Haagse klimaatvonnis’ [The Hague climate judgment], NJB
2015/1676; R. van der Hulle, ‘Klimaatverandering en de verhouding tussen rechter en wetgever: een vergelijking
met de Verenigde Staten’ [Climate change and the relationship between judiciary and legislature: a comparison
with the United States], Milieu en Recht 2018/34; A. Soete en H. Schoukens, ‘Klimaatverandering in de rechtbank’
[Climate change in court], Nieuw Juridisch Weekblad 2016/338.

G. Butler, ‘In Search of the Political Question Doctrine in EU Law’, Legal Issues of Economic Integration 45, no. 4
(2018), pp. 329-354; see in particular p. 333, with reference to Legality of the Use by a State of Nuclear Weapons
in Armed Conflict, Advisory Opinion, I.C.J. Reports 1996, p. 66, icj-cij.org). In para. 17, the Court of Justice held as
follows: “The Court also finds that the political nature of the motives which may be said to have inspired the
request and the political implications that the opinion given might have are of no relevance in the establishment of
its jurisdiction to give such an opinion.'
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On the situation in which treaty law or the law of interstate cooperation also apply in addition to national law,
see: M. Loth, ‘Too big to trial? Lessons from the Urgenda case’, Uniform Law Review, Vol. 23 (2018), pp. 348-349;
R.A.J. van Gestel and M.A. Loth, ‘Voorbij de trias politica. Over de constitutionele betekenis van ‘public interest
litigation’ [Beyond the trias politica. On the constitutional meaning of 'public interest litigation'], AA 2019 pp. 647-
655.

See R. van der Hulle, ‘Het vonnis van de Haagse Rechtbank over het Oekraïne-referendum. In het licht van de
Amerikaanse political question-doctrine’ [The judgment of the District Court of The Hague on the Ukraine
referendum. In the light of the U.S. political question doctrine], NJB 2017/1755 (in particular p. 2316). See also:
State's Written Explanation in cassation, p. 151; R. van der Hulle, ‘Klimaatverandering en de verhouding tussen
rechter en wetgever: een vergelijking met de Verenigde Staten’ [Climate change and the relationship between
judiciary and legislature: a comparison with the United States], Milieu en Recht 2018/34; R. van der Hulle, ‘De rol
van de rechter bij vraagstukken van buitenlands beleid en defensie: over Crown acts of state, political questions en
rechterlijk abstineren’ [The role of the judiciary in matters of foreign policy and defence: on Crown acts of state,
political questions and judicial abstinence], RMTh 2018/2, pp. 58 et seq.; the contributions of M.F.J.M. de Werd, ‘De
constitutionele taak van de rechter’ [The constitutional duty of the judiciary], and J.W.A. Fleuren, ‘De maximis non
curat praetor? Over de plaats van de Nederlandse rechter in de nationale en de internationale rechtsorde’ [De
maximis non curat praetor? On the place of the Dutch courts in the national and international rule of law], in: P.P.T.
Bovend’Eert et al., Grenzen aan de rechtspraak? Political question, acte de gouvernement en rechterlijk
interventionisme [Limits to the jurisdiction? Political question, acte de gouvernement and court interventionism],
Deventer: Kluwer 2004, pp. 69 et seq. and 127 et seq.

District Court of Amsterdam 7 February 2018, ECLI:NL:RBAMS:2018:605, para. 5.3 (Brexit), JB 2018/45
annotated by R. van der Hulle. The judgment was set aside on appeal for a different reason in Court of Appeal of
Amsterdam 19 June 2018, ECLI:NL:GHAMS:2018:2009.

G. Boogaard, ‘Urgenda en de rol van de rechter. Over de ondraaglijke leegheid van de trias politica’ [Urgenda
and the role of the courts. On the unbearable emptiness of the trias politica], AA 2016, p. 28, with reference to
R.J.B. Schutgens, Onrechtmatige wetgeving [Unlawful legislation] (doctoral thesis, Nijmegen), Deventer: Kluwer
2009, p. 254.

Supreme Court 31 December 1915, NJ 1916, p. 407. See also: P.P.T. Bovend’Eert, ‘De (enige?) uitzondering op
Noordwijkerhout/Guldemond. Hoe gaat de burgerlijke rechter om met geschillen in de politieke sfeer?’ [The (only?)
exception to Noorwijkerhout/Guldemond. How does the civil court handle political disputes?], in: R.J.N. Schlössels
et al. (eds.), De burgerlijke rechter in het publiekrecht [Civil courts in public law], Deventer: Wolters Kluwer 2015,
pp. 131-146.

A claim before the Dutch civil courts cannot be brought against a separate body of the State (with a few
exceptions that are irrelevant in this case), only against the State as a legal entity.

The options of Article 6:168 DCC were briefly discussed in section 5.6 above.

The year 1829 and old-fashioned spelling [in the original Dutch] do not change the fact that the philosophy
behind this rule is still valid today. The courts must also comply with the law.

This formulation was used in Supreme Court 30 January 1959, ECLI:NL:HR:1959:AI1600, NJ 1959/548. See
most recently: Supreme Court 28 June 2019, ECLI:NL:HR:2019:1046 (para. 3.6.8). Wiarda distinguishes three
methods: from heteronomous finding of law, where the court merely applies the law as 'bouche de la loi', through
an intermediate form where the court also considers the system of the law and the underlying motives of the
legislature, to an autonomous finding of law by the court itself (see G.J. Wiarda, Drie typen van rechtsvinding
[Three types of findings of law], Zwolle: Tjeenk Willink, 1972).

You could say that the judiciary cleans up the legislature's leftovers in these cases. Consider, for example, a case
in which the legislature forgot to periodically adjust the limit of liability in Article 8:983(1) DCC to inflation. The
damages awarded in that case exceeded the old statutory limit: Supreme Court 18 May 2018,
ECLI:NL:HR:2018:729, NJ 2018/376 annotated by K.F. Haak.

Not just the civil court in case of claims against the State, but any court – including the criminal court,
administrative court, tax court or civil court in private matters.
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Professional literature on development of the law by the courts is abundant. Here, we suffice with a reference to
the overview contained in Van der Pot, Handboek van het Nederlandse staatsrecht [Handbook of Dutch
Constitutional Law], edited by D.J. Elzinga, R. de Lange and H.G. Hoogers, Deventer: Kluwer 2014, pp. 841-853.

This debate arose partly as a result of developments in the law of persons and family law. The Dutch courts were
forced to take ever more far-reaching decisions in order to interpret national provisions of family law in line with
Article 8 ECHR. This development culminated in the Supreme Court's 'Spring decisions' (Supreme Court 21 March
1986, NJ 1986/585-588). See also: G. Boogaard, Het wetgevingsbevel. Over constitutionele verhoudingen en
manieren om een wetgever tot regelgeving aan te zetten [The order to enact legislation. On constitutional
relationships and ways to encourage the legislature to legislate], doctoral thesis Amsterdam, Oisterwijk: Wolf Legal
Publishers 2013, pp. 112-114.

See, for example, S.K. Martens, ‘De grenzen van de rechtsvormende taak van de rechter’ [The limits of the
judiciary's duty to develop the law], NJB 2000, pp. 747 et seq.; P.P.T. Bovend’Eert, ‘Wetgever, rechter en
rechtsvorming. ‘Partners in the business of law?’ [Legislature, judiciary and the development of the law. Partners in
the business of law?]. in: P.P.T. Bovend’Eert et al. (eds.), De staat van wetgeving. Opstellen aangeboden aan
prof.mr. C.A.J.M. Kortmann [The state of legislation. Contributions for prof. mr. C.A.J.M. Kortmann], Deventer:
Wolters Kluwer 2009, pp. 27-45; J.W.A. Fleuren and J.J.J. Sillen, ‘Toetsings- en uitspraakbevoegdheden bij de actie
wegens onrechtmatige wetgeving in formele zin’ [Assessment and judgment powers in actions involving unlawful
primary legislation], in: R.J.N. Schlössels et al. (eds.), De burgerlijke rechter in het publiekrecht [Civil courts in
public law], Deventer: Wolters Kluwer, 2015, pp. 147 et seq.; L.A.D. Keus, ‘De relatie tussen burgerlijke rechter en
wetgever’ [The relationship between civil courts and the legislature], RegelMaat 2018 (33) pp. 255-273.

M. Scheltema, ‘Wie stelt de wet: de wetgever of de rechter?’ [Who makes the law: the legislature or the
judiciary?], in: : P. van Dijk (ed.), De relatie tussen wetgever en rechter in een tijd van rechterlijk activisme [The
relationship between legislature and judiciary in a time of judicial activism], Amsterdam: Koninklijke Nederlandse
Akademie van Wetenschappen, 1989, p. 16. See also, partly further to Urgenda's claim: J.W. Heringa, Rechter en
politiek: verzaakt de politiek/wetgever of dient de rechter juist het belang van de wetgever? [Courts and politics:
are politicians/the legislature failing or do the courts serve the interests of the legislature?], Milieu en Recht
2016/34; E. Bauw, Politieke processen. Over de rol van de rechter in de democratische rechtsstaat [Political
processes. On the role of the judiciary in democracy under the rule of law], The Hague: Boom Juridisch 2017.

The Supreme Court usually expresses this dilemma in the consideration of whether or not the issue 'exceeds the
judiciary's duty to develop the law': see, for example, Supreme Court 24 February 1995,
ECLI:NL:HR:1995:ZC1642, NJ 1995/468 annotated by J. de Boer, para. 3.4 (determination of paternity); Supreme
Court 9 October 2009, ECLI:NL:HR:2009:BI8583, NJ 2010/387 annotated by J.B.M. Vranken, para. 3.4 (nervous
shock injury); Supreme Court 1 April 2014, ECLI:NL:HR:2014:770, NJ 2014/268 annotated by T.M. Schalken,
paras. 2.5.3-2.5.4 (legal assistance during questioning).

Supreme Court 14 June 2019, ECLI:NL:HR:2019:816, paras. 2.10.2 and 2.10.3. The abbreviation 'FP' stands for
the First Protocol to the ECHR.

For an introduction: A.J. Nieuwenhuis, J.H. Reestman and C. Zoethout (eds.), Rechterlijk activisme. Opstellen
aangeboden aan prof. Mr. J.A. Peters [Judicial activism. Essays offered to Professor J.A. Peters], Nijmegen: Ars
Aequi 2011. Also see: T. Koopmans, Courts and Political Institutions, a Comparative View, Cambridge University
Press 2003, in particular Chapter 5 (‘The limits of judicial review’).

See Supreme Court 16 May 1986, NJ 1987/251 annotated by M. Scheltema (‘Landbouwvliegers’; para. 6.1); cf.
Supreme Court 14 April 1989, NJ 1989/469 annotated by M. Scheltema (‘Harmonisatiewet’; para. 3.5).

See, extensively and with much comparative material: J. Uzman, Constitutionele remedies bij schending van
grondrechten. Over effectieve rechtsbescherming, rechterlijk abstineren en de dialoog tussen rechter en wetgever
[Constitutional remedies in the event of the violation of fundamental rights. On effective legal protection, judicial
abstinence and the dialogue between judiciary and legislature], doctoral thesis Leiden, Deventer: Kluwer 2013 (in
particular pp. 511 et seq.); see also ECHR 23 November 2010 (Greens et al. v. the United Kingdom, no. 60041/08),
EHRC 2011/20 annotated by R. de Lange, AB 2011/123 annotated by J. Uzman.
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A method of decision-making reminiscent of the 'administrative loop' in administrative procedural law, in which
the court gives the administrative body concerned the opportunity to remedy a defect in the contested decision; see
Articles 8:51a et seq. of the General Administrative Law Act.

Supreme Court 12 May 1999, ECLI:NL:HR:1999:AA2756, NJ 2000/170 annotated by A.R. Bloembergen. See
afterwards: Supreme Court 8 December 2017, ECLI:NL:HR:2017:3081 (para. 2.3.8); A.W. Heringa, J. van der
Velde, L.F.M. Verhey and W. van der Woude, Staatsrecht [Constitutional Law], Deventer: Wolters Kluwer 2018/128.

This tends to be expressed in Dutch professional literature using the adage 'a broody hen should not be
disturbed'. See, for example, J. de Boer, ‘De broedende kip in EVRM-zaken’ [The broody hen in ECHR cases], NJB
1993, pp. 1027-1034.

A.W. Heringa, ‘Rechter en politiek: verzaakt de politiek/wetgever of dient de rechter juist het belang van de
wetgever?’ [Courts and politics: are politicians/the legislature failing or do the courts serve the interests of the
legislature?], Milieu en Recht 2016/34, provides an overview of arguments for and against and, in view of those
arguments, concurs with the District Court's judgment in the Urgenda case.

Namely: not in connection with the court’s authority to give a substantive opinion regarding the claim, but in
connection with the restraint to be exercised by the court in doing so. Cf. R. van der Hulle, ‘De rol van de rechter bij
vraagstukken van buitenlands beleid en defensie: over Crown acts of state, political questions en rechterlijk
abstineren’ [The role of the judiciary in matters of foreign policy and defence: on Crown acts of state, political
questions and judicial abstinence], RMTh 2018/2, p. 64.

The Supreme Court has ruled in this sense before: see para. 3.3.C in Supreme Court 21 December 2001,
ECLI:NL:HR:2001:ZC3693, NJ 2002/217 annotated by T. Koopmans (objections to the placement of cruise missiles
on Dutch territory). About these decisions, see: P.P.T. Bovend’Eert, ‘Het rechtsbeginsel van de machtenscheiding.
Ontwikkelingen rond een taai constitutioneel beginsel’ [The legal principle of the separation of powers.
Developments of a tough constitutional principle], in: R.J.N. Schlössels et al. (eds.), In beginsel. Over aard, inhoud
en samenhang van rechtsbeginselen in het bestuursrecht [In principle. On the nature, substance and coherence of
legal principles in administrative law], Deventer: Kluwer 2004, par. 5.

See J.C.A. de Poorter and F. Capkurt, ‘Rechterlijke toetsing van algemeen verbindende voorschriften. Over de
indringendheid van de rechterlijke toetsing in een toekomstig direct beroep tegen algemeen verbindende
voorschriften’ [Judicial review of generally binding regulations. On the intrusiveness of judicial review in a future
direct appeal against generally binding regulations], NTB 2017/10, pp. 84-95.

Supreme Court 19 November 1999, ECLI:NL:HR:1999:AA1056, NJ 2000/160 annotated by T. Koopmans.

Supreme Court 21 March 2003, ECLI:NL:HR:2003:AE8462, NJ 2003/691 annotated by T. Koopmans, AB 2004/39
annotated by C. Backes. See also: R.A.J. van Gestel and M.S. Groenhuijsen, ‘Geen rechterlijk bevel tot wetgeven, of
toch …?’ [Not a court order to enact legislation, or is it ...?], NJB 2006/1573, p. 2050; J.E.M. Polak, Zit er nog
muziek in verbods- en gebodsacties ter zake van wetgeving? [Do actions for orders or injunctions regarding
legislation still have anything to offer?], O&A 2004/90; R.J.B. Schutgens, Onrechtmatige wetgeving [Unlawful
legislation], doctoral thesis Nijmegen, Deventer: Kluwer 2009, Chapter 15; G. Boogaard, Het wetgevingsbevel.
Over constitutionele verhoudingen en manieren om een wetgever tot regelgeving aan te zetten [The order to enact
legislation. On constitutional relationships and ways to encourage the legislature to legislate], doctoral thesis
Amsterdam, Oisterwijk: Wolf Legal Publishers 2013.

Supreme Court 1 October 2004, ECLI:NL:HR:2004:AO8913, NJ 2004/679 annotated by T. Koopmans, para.
3.3.5.

Supreme Court 9 April 2010, ECLI:NL:HR:2010:BK4549, NJ 2010/388 annotated by E.A. Alkema.

A certain fixed amount is levied on the sale of audio and video equipment or audio and video carriers. The
proceeds of this levy are used to compensate copyright owners for the reproduction of copyright-protected work
using such equipment or carriers.

Supreme Court 7 March 2014, ECLI:NL:HR:2014:523, NJ 2016/184 annotated by P.B. Hugenholtz at 186 (para.
4.6.2).

In cassation, the State merely disputed that Urgenda could rely on Articles 2 and 8 ECHR in this case through
Article 3:305a DCC; see section 3.29 et seq. above.
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Cf. Supreme Court 7 March 2014, discussed in para. 5.41 above.

In para. 4.105 of its judgment, the District Court held that since the reduction order was granted in the manner
determined by the District Court, Urgenda had insufficient interest in the declaratory decisions it sought. Urgenda
lodged a cross-appeal. In light of the grounds for appeal and cross-appeal, the Court of Appeal re-examined the
dispute in its entirety, on the understanding that the highest possible reduction that could be granted was a
reduction of at least 25% in 2020 (para. 33).

Defence in Cassation, p. 213, at 578.

Cf. the State's Reply in Cassation, p. 3: 'Naturally, the reduction order cannot force Parliament to agree with the
bills proposed by the government.'

Cf. Urgenda’s Rejoinder in Cassation at 271. See also: G. Boogaard and R.J.B. Schutgens, ‘Na ons de zondvloed?
Over de Urgenda-zaak en het beginsel van constitutionele hoffelijkheid bij de oplegging van dwangsommen aan de
Staat’ [After us, the deluge? On the Urgenda case and the principle of constitutional courtesy in the imposition of
penalties on the State], O&A 2019/21, pp. 52-61; I. Giesen, ‘Na Urgenda: een huiselijk gesprek over de overheid in
het strafbankje’ [After Urgenda: a chat about the government in the dock], NTBR 2019/19, pp. 119-121.

Cf. ECtHR 14 March 2019, 43422/07, EHRC 2019/124 annotated by M.K.G. Tjepkema.

In the event of conflict with the ECHR, that procedure would be: subsequent proceedings with the ECtHR and a
possible decision from the Committee of Ministers as laid down in Article 46 ECHR.

T. Koopmans, Courts and Political Institutions, a Comparative View, Cambridge University Press 2003, par. 5.2,
describes in this regard what is known as the ‘counter-majoritarian difficulty’: the question of the extent to which
the consequences of a court decision may deviate from what a clear majority of the people consider to be right.

See the distinction made by Urgenda between a ‘political issue’ and a ‘political question’ (footnote 13, above). An
example of a political issue is the U.S. Supreme Court’s judgment in: Bush v. Gore, 531 U.S. 98 (2000).

A recent example is the discussion about the consequences of the decisions rendered by the Administrative
Jurisdiction Division of the Council of State regarding the nitrogen action programme (ABRvS 29 May 2019,
ECLI:NL:2019:1603). Cf.. R.H. Happé, ‘Honderd jaar rechtspraak van de Belastingkamer van de Hoge Raad in het
licht van de trias politica’ [A century of case law by the Tax Division of the Supreme Court in view of the trias
politica], MBB 2015/5-6.

Public Internet consultation, for example, which precedes the submission of many legislative proposals.

See Article 82 of the Constitution. This also occurred after the District Court’s judgment in respect of a proposal
for a Climate Act; see para. 1.6 above.

See para. 4.105, above.

Footnote 78 of the document initiating proceedings for cassation refers to the Statement of Appeal (pp. 70-75)
at 9.4-9.18. In 2015, shortly after the judgment at first instance, at the State's request the Netherlands
Environmental Assessment Agency conducted a Quick Scan of the possible supplementary measures with a view to
emission reduction 2020 (State's Exhibit 46, also available at pbl.nl). It includes a summary of emissions reduction
measures that could possibly be taken in the period until the end of 2020. The State referred to it in its Statement
of Appeal. These include the following measures: implementation of a toll per kilometre; reduction of the maximum
speed on motorways; incentivising zero emission vehicles; energy performance requirement on the homes
managed by housing corporations; measures limiting emissions from coal plants (including CCS); more stringent
agreements on the energy efficiency of non-ETS industries; the realisation of additional sustainable energy (solar
and wind).

See footnotes 79 and 80 of the document initiating the proceedings for cassation for the sources in the
procedural documents on appeal.

Cf. Urgenda's Defence in the proceedings for cassation at 589. See also: T.G. Oztürk and G.A. van der Veen,
annotation in O&A 2018/51 at 14; R. van der Hulle and L. van Heijningen, ‘Het wetgevingsbevel vanuit
Unierechtelijk perspectief: het debat heropend’ [Order to enact legislation viewed from the perspective of EU law:
reopening the debate], SEW 2016/1 pp. 17-18.
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Meaning: the emission of greenhouse gases from State property, by State companies and/or by the State's own
personnel or personnel engaged by it.

These instruments are explicitly mentioned in Article 6 of the UNFCCC.

The State did not argue that the obligation ensuing from Articles 2 and 8 ECHR can only be achieved by enacting
legislation.

In explanation of this ground for cassation, the State refers to para. 4.6.2 of Supreme Court 9 April 2010,
ECLI:NL:HR:2010:BK4549, NJ 2010/388 annotated by E.A. Alkema, discussed above in section 5.40.

See Memorandum of Reply I (dated 12 March 2019, and therefore after the contested judgment), Parliamentary
Papers I 2018/19, 34 534, C, p. 3.

The State’s Written Arguments at 1.3.

On appeal, the State emphasised its reduction targets for 2030 and 2050, but did not provide the Court of
Appeal with a specific reduction plan explaining the steps of the measures to be taken and their financing. The
comment made during the oral arguments on behalf of the State is also merely generally worded.

Protocol no. 16 to the ECHR, Strasbourg 2 October 2013, Bulletin of Treaties 2013/241 and Bulletin of Treaties
2014/74. The protocol entered into force on 1 August 2018 (see e.g.< https://www.coe.int/en/web/human-rights-
rule-of-law/-/entry-into-force-of-the-protocol-no-16-to-the-european-convention-of-human-rights>). For the entry
into force in the Netherlands, see the letter from the Minister of Justice and Security of 14 May 2019, Parliamentary
Papers II 34 235 (R2053) no. 12.

Also see Urgenda’s Written Arguments in the proceedings for cassation at 87; T.G. Oztürk and G.A. van der
Veen, O&A 2018/51 at 10.

In particular, see the State's Notice and Grounds of Appeal at 14.1 et seq. and grounds of appeal 21 through 27
therein.

As follows from para. 76 of the Court of Appeal's judgment.

Urgenda is of the opinion that the outcome arrived at by the Court of Appeal is equally supported by the
approach based on Article 6:162 DCC (Defence in the proceedings for cassation at 459 et seq. and Rejoinder in
cassation at 254). The State is of the opinion that the Court of Appeal should not have granted the order on that
basis, either (Written Explanation, para. 15.1 et seq.).

See paras. 4.104-4.105 of the District Court's judgment. The claims of the individual claimants no longer played
a part on appeal (see section 1.24).

See para. 3.1 at 7 in the alternative, 8 and 9, 4.86 and 4.107 of the District Court’s judgment.

According to the judgment, this declaration entails that: ‘the State acts unlawfully if it fails to reduce or have
reduced the annual greenhouse gas emissions in the Netherlands by 40%, in any case at least 25%, compared to
1990, by the end of 2020’.
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YRKANDEN

Kärandena har yrkat att Staten ska förpliktas att till var och en av dem utge skadestånd

med ett symboliskt belopp om en krona.

RATTSFAKTA OCH UTVECKLING AV TALAN

Kärandena har i allt väsentligt anfört följande.

Vattenfall AB (Vattenfall), som är helägt av svenska staten, började år 2001 köpa in

sig i tyska bolag som sysslade med kolbrytning och kolkraft (Brunkolsverksämhet).

Den 18 april 2016 meddelade Vattenfall att bolaget hade för avsikt att avyttra flera

Brunkolsverksamheter till det tjeckiska bolaget Energeticky A Prumyslovy Holding

(EPH) och dess finansiella partner PPF Investments. Den l oktober 2016 fullbordades

överlåtelser av Brunkolsverksamheter innefattande kolkraftverken Jänschwalde,

Boxberg, Schwarze Pumpe, Lippendorf samt gruvorna Jänschwalde, Nochten,

Welzow-Sud, Reichwalde och Cottbus Nord.

Enligt l kap 2 § regeringsformen ska det allmänna främja en hållbar utveckling som

leder till en god miljö för nuvarande och kommande generationer. IEKMR återfinns

motsvarande rättigheter i artikel 2 om rätten till liv och artikel 8 om rätt till skydd för

privat- och familjeliv. En skadeståndsskyldighet föreligger för staten grundat på dessa

bestämmelser i EKMR jämförd med Regeringsformen enligt följande.

Den 18 april 2016 begärde Vattenfalls styrelse att få regeringens tillstånd till

försäljningen genom översändande av en begäran om ägarsamordning. EPH uppfyller

inte de krav som kan ställas på en ansvarsfull ägare. Försäljningen står i strid mot

statens och Vattenfalls egna hållbarhetskrav. Staten och Vattenfall handlar emot den

gängse definitionen av hållbarhet som handlar om att sänka utsläppen globalt.
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Försäljningen innebär en stor, omedelbar och förutsebar risk för att utsläppen av

växthusgaser från de försålda bolagens verksamhet kommer att öka avsevärt, vilket

medför en direkt påverkan på klimatförändringarna. Försäljningen ger nämligen EPH

möjlighet att expandera Brunkolsverksamheten i Tyskland i de befintliga gruvorna,

förlänga produktionstiden samt öppna fyra nya gruvor enligt tillstånd som ingick i

försäljningen. EPH hoppas på en renässans för kolet i Europa. Betydligt ökade utsläpp

av växthusgas är således en förutsebar följd av försäljningen. Det föreligger kausalitet

mellan överlåtelsen av Brunkolsverksamheterna och den kraftigt ökade risken för

ökade utsläpp av växthusgaser och klimatpåverkan. Växthusgasutsläppen från

Vattenfalls Brunkolsverksamhet kommer, även om den sker i ett annat land, att

påverka svenskt territorium. Ökningen av emissioner är så stor att den enskilt får

betydelse på så sätt att klimatförändringen påverkas åtminstone marginellt, men

innebär också en bidragande risk för att den tidpunkt uppnås då förändringen blir

irreversibel. Försäljningen kommer därigenom att få konkreta ekonomiska och sociala

konsekvenser för alla medborgare i Sverige. Därutöver har staten frånhänt kärandena

tillgång till information från försäljningen och dess konsekvenser och genomfört

försäljningen på sådant sätt att de inte haft möjlighet att få denna rättsligt prövad.

Statens Underlätelse att ingripa mot försäljningen och stoppa den, att kräva tillägg till

överlåtelseavtalet som garanterade klimatneutralitet att utvärdera

klimatkonsekvenserna av överlåtelsen, kommer att ha en så negativ inverkan på

klimarförändringarna att kärandenas rättigheter enligt EKMR jämförd med

regeringsformen har kränkts.

I fråga om ekonomiska konsekvenser framgår av den brittiska ekonomen Nicholas

Sterns analys från 2006 att skadorna som uppkommer av ett ton koldioxid uppskattas

till minst 85 USD per person och år.

Utöver ersättning för ekonomisk skada är kärandena även berättigade till ersättning för

ideell skada.
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DOMSKAL

Tingsrätten inleder med att konstatera att talan, som den slutligt bestämts, grundar sig

på påstådd underlåtenhet från regeringens sida att agera i samband med att Vattenfall

sålde Brunkolsverksanihet i Tyskland till det tjeckiska bolaget EPH och dess

finansiella partner PPF Investments med risk for negativ inverkan på

klimatförändringen som följd. De konsekvenser, som kärandena påstår blir följden av

försäljningen, bygger på ett hypotetisk resonemang rörande händelseutvecklingen för

den överlåtna Brunkolsverksamheten. Hypotesen går ut på att verksamheten kommer

att expanderas och drivas på ett sätt av den nya ägaren som innebär ökade emissioner.

Överlåtelsen av Brunkolsverksamhet på sätt som skett innebär därmed en förhöjd risk

för ökade utsläpp av växthusgaser och klimatpåverkan.

Tingsrätten kan konstatera att en grundläggande princip inom skadeståndsrätten är att

skadeståndsskyldighet enbart kan föreligga under förutsättnuig att den åberopade

skadeståndsgrundade handlingen eller underlåtenheten att handla också orsakat en

skada. Enbart en risk för skada på grund av ett visst handlande eller underlåtenhet att

handla kan inte vara skadeståndsgrundande. Utan vetskap om det faktiska utfallet av

försäljningen är det alltså inte möjligt att komma fram till att kärandena lidit någon

ekonomisk skada.

Konkreta omständigheter avseende vad den ekonomiska skadan bestått i har heller inte

redovisats; något som krävts även om yrkandet i sig begränsats till ett symboliskt

belopp.

Resonmanget har också bäring på frågan om en kränkning kan anses ha skett av

kärandenas mänskliga rättigheter enligt EKMR i fråga om rätten till liv eller rätten till

skydd för privat- och familjeliv.
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När det gäller rätten till liv i artikel 2 i EKMR aktualiseras tillämpning av den i

allmänhet först när en person har dödats, även om en positiv skyldighet för en stat att

skydda den enskildes liv egentligen inträder på ett tidigare stadium. Statens ansvar kan

nämligen aktualiseras redan genom att någon på ett oförsvarligt sätt utsätts för livsfara.

I Europadomstolens praxis finns exempel på fall där det enligt artikel 2 i EKMR ålegat

myndigheter ge skydd mot särskilda risker, t.ex. att varna för den fara som föreligger

eller att förse personen i fråga med särskilt skydd. I fallet Kolyadenko m.fl. mot

Ryssland (28.2.2012) hade myndigheterna inte tillräckligt skyddat lokalbefolkningen

mot riskerna vid utsläpp av vatten ur en vattenreservoar vilket ledde till att klagandena

utsattes för livsfara och led stor egendomsskada. Ett annat .exempel är fallet Brincat

m.fl. mot Malta (24.7.2014) där myndigheterna inte informerat arbetarna vid ett

skeppsvarv om de risker de utsattes för genom att exponeras för asbest vilket fick

påverkan på deras hälsa.

Vad gäller rätten till skydd för privat- och familjeliv i artikel 8 i EKMR finns flera fall

från Europadomstolen med konstaterade kränkningar av artikeln till följd av olika

miljöstörningar. I samtliga fall har dock störningen redan inträffat vid tiden för klagan.

I fallet Atanasov mot Bulgarien (2.12.2010) - som gällde klagomål över föroreningar

från en nedlagd koppargruva på visst avstånd från klagandens bostad - ansågs något

brott mot artikel 8 inte ha uppkommit bl.a. pga. att Atanasov inte påstått att det hittills

uppkommit några konkreta skadeverkningar för honom eller hans familj.

Med rättsläget som utgångspunkt kan konstateras att kärandenas talan inte innebär att

de på ett oförsvarligt sätt utsatts för konkret livsfara eller att det överhuvudaget

uppkommit några konkreta skadeverkningar. I stället bygger deras talan, som framgått

ovan, på en riskanalys utifrån ett hypotetiskt resonemang av ett möjligt

händelseförlopp pga. Vattenfalls försäljning av Brunkolsverksamheten i Tyskland med

ökade emissioner som följd.

Sammantaget kan konstateras att någon kränkning på det här stadiet inte kan ha skett

av kärandenas mänskliga rättigheter i fråga om rätten till liv eller rätten till skydd för
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privat- och familjeliv, även med beaktande l kap. 2 § regeringsformen. Inte heller i

övrigt finns skäl för skadestånd.

Käromålet är uppenbart ogrundat. Tingsrätten gör bedömningen att omständigheterna

är sådana, även med beaktande av de rättsprinciper som gäller enligt EKMR, att dom i

målet kan meddelas utan att stämning utfärdas enligt 42 kap. 5 § första stycket andra

meningen rättegångsbalken.

I det läget saknas skäl att pröva editionsyrkandet avseende handlingar som erfordras

för att styrka påståendet att försäljningen inneburit en kraftigt ökad risk för

klimatpåverkan jämfört med alternativet att behålla verksamheten och avveckla denna

i ordnade former.

HUR MAN ÖVERKLAGAR, se bilaga 2 (DV401)

Överklagande, ställt till Svea hovrätt, ska ha kommit in till tingsrätten senast den 21

juli 2017. Prövningstillstånd krävs.

Tomas Zander
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SVERIGES DOMSTOLAR

ANVISNING FÖR ÖVERKLAGANDE - DOM l TVISTEMÅL

I

•§

3

Den som vill överklaga tingsrättens dom, eller ett i
domen intaget beslut, ska göra detta skriftligen.
Skrivelsen ska skickas eller lämnas till tingsrät-
ten. Överklagandet prövas av den hovrätt som
finns angiven i slutet av domen.

Överklagandet ska ha kommit in till tingsrätten
inom tre veckor från domens datum. Sista dagen
för överklagande finns angiven på sista sidan i do-
men.

Har ena parten överklagat domen i rätt tid, får
också motparten överklaga domen (s .k. an-
slutningsöverklagande) även om den vanliga ti-
den för överklagande har gått ut Överklagandet
ska också i detta fall skickas eller lämnas till tings-
rätten och det måste ha kommit in till tingsrätten
inom en vecka från den i domen angivna sista da-
gen för överklagande. Om det första överklagan-
det återkallas eller forfaller kan inte heller an-
slutningsöverklagandet prövas.

Samma regler som för part gäller för den som inte
är part eller intervenient och som vill överklaga ett
i domen intaget beslut som angår honom eller
henne. I fråga om sådant beslut finns dock inte nå-
gon möjlighet till anslutningsöverklagande.

För att ett överklagande ska kunna tas upp i hov-
rätten fordras att prövningstillstånd meddelas.
Hovrätten lämnar prövningstillstånd om

1. det finns anledning att betvivla riktigheten av
det slut som. tingsrätten har kommit till,

2. det inte utan att sådant tillstånd meddelas går
att bedöma riktigheten av det slut som tings-
rätten har kommit till,

3. det är av vikt för ledning av rättstillämpning-
en att överklagandet prövas av högre rätt, el-
ler

4. det annars finns synnerliga skäl att pröva
överklagandet

Om prövnings tillstånd inte meddelas står tingsrät-
tens avgörande fast Det är därför viktigt att det
klart och tydligt framgår av överklagandet till hov-
rätten varför klaganden anser att prövningstillstånd
bör meddelas.

Skrivelsen med överklagande ska innehålla
uppgifter om

1. den dom som överklagas med angivande av
tingsrättens namn samt dag och nummer för
domen,

2. partemas namn och hemvist och om möjligt
deras postadresser, yrken, personnummer
och telefonnummer, varvid partema be-
nämns klagande respektive motpart,

3. den ändring av tingsrättens dom som klagan-
den vill få till stånd,

4. grunderna (skälen) för överklagandet och i
vilket avseende tingsrättens domskäl enligt
klagandens mening är oriktiga,

5. de omständigheter som åberopas till stöd för
att prövningstillstånd ska meddelas, samt

6. de bevis som åberopas och vad som ska styr-
kas med varje bevis.

Har en omständighet eller ett bevis som åberopas i
hovrätten inte lagts fram tidigare, ska klaganden i
mål där förlikning om saken är tillåten förklara an-
ledningen till varför omständigheten eller beviset
inte åberopats i tingsrätten. Skriftliga bevis som
inte lagts fram tidigare ska ges in samtidigt med
överklagandet Vill klaganden att det ska hållas ett
förnyat förhör eller en förnyad syn på stället, ska
han eller hon ange det och skälen till detta. Kla-
ganden ska också ange om han eller hon vill att
motparten ska infinna sig personligen vid huvud-
förhandling i hovrätten.

Skrivelsen ska vara undertecknad av klaganden eller
hans/hennes ombud.

Ytterligare upplysningar lämnas av tingsrätten.
Adress och telefonnummer finns på första sidan av
domen.

Om ni tidigare informerats om att förenklad del-
givning kan komma att användas med er i må-
let/ärendet, kan sådant delgivningssätt också
komma att användas med er i högre instanser om-
någon överklagar avgörandet dit

www.domstol.se
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[emblem] 

Republic of Colombia 

Supreme Court of Justice 

 

Civil Cassation Chamber 

 

 

LUIS ARMANDO TOLOSA VILLABONA 

 

Judge Rapporteur 

 

 

STC4360-2018 

 

Number: 11001-22-03-000-2018-00319-01 

 

(Approved in session on April 4, 2018) 

 

Bogotá, D.C., the fifth of April, twenty eighteen (2018) 

 

 

Deciding the challenge filed against the decision passed on February 12, 2018, 

issued by the Civil Chamber Specialized in Land Restitution of the Superior Court of the 

Judicial District of Bogotá on the tutela [a legal mechanism in Colombia to protect 

fundamental rights] established by Andrea Lozano Barragán, Victoria Alexandra Arenas 

Sánchez, José Daniel and Félix Jeffry Rodríguez Peña, among others, against the 

Presidency of the Republic, the Ministry of the Environment and Sustainable 

Development, the Ministry of Agriculture and Rural Development, the Special 

Administrative Unit of Natural National Parks, and the Governorships of the Amazon, 

Caquetá, Guainía, Guaviare, Putumayo and Vaupés1, for the “increased deforestation in 

the Amazon.” 

 

1. BACKGROUND 

1. The plaintiffs plead for the protection of “supralegal” rights, highlighting those 

of “enjoying a healthy environment,” life, and health, allegedly violated by the accused. 

 
1 According to the writ of admission of January 31, 2018 (p. 1331), the entities that are the object of this 

tutela action are 27 in all. 

Translation by: 
 
Laura M. Fernández, 
Traductora de inglés 
lauramfernandez@fibertel.com.ar 
(54-9-11) 5024-9526 
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2. As a basis for their claim, in summary, they argue the following (pp. 1205 to 

1226): 

2.1. As a first measure, they are identified as 

“(...) a group of 25 children, adolescents, and young adults… between 7 and 25 

years of age, living in cities that are part of the list of cities at the highest risk due 

to climate change. (…) [With] a life expectancy of 78 years on average (75 years 

for men and 80 for women) which is why they expect to live their adult life between 

2041-2017 and their old age from 2071 onwards. In those periods of time, 

according to the climate change scenarios presented by IDEAM [Institute of 

Hydrology, Meteorology and Environmental Studies (Spanish: Instituto de 

Hidrología, Meteorología y Estudios Ambientales)], the average temperature in 

Colombia is expected to increase by 1.6 ° C and 2.14 °C, respectively (...).” 

2.2. They explain that in the Paris Agreement2 and in Act 1753 of 20153, the 

government entered into national and international commitments to achieve a “(…) 

reduction in deforestation and greenhouse gas emission in a context of climate change 

(…), ” among which they highlight the obligation to reduce “the net deforestation rate to 

zero in the Colombian Amazon by 2020.” 

2.3. Despite the foregoing, they report that the “Early Deforestation Alert (AT-D) 

Bulletin of the first semester of 2017,” jointly prepared by the Ministry of the Environment 

and Sustainable Development and IDEAM, concludes that “(…) the Amazon is the region 

with the highest AT-D in the country, with 66.2% of the total (…).” 

Additionally, the “Comprehensive Strategy for Deforestation Control and Forest 

Management in Colombia ” reported that “(…) the country lost 178,597 hectares in 2016, 

that is, deforestation increased by 44% from the figure reported in 2015 (…)” and, of that 

number, 70,074 hectares were in the Amazon. 

 
2 Approved in Colombia by means of Act 1844 of 2017. Official Journal 50294 of July 14, 2017. 

3 Whereby the 2014–2018 National Development Plan was issued. 
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They expose the causes of the phenomenon as “(…) land grabbing (60-65%), 

illegal crops (20-22%), illegal extraction of mineral deposits (7-8%), infrastructure, 

agro-industrial crops, and the illegal extraction of wood (…).” 

2.4. They affirm that “(…) deforestation in the Amazon has consequences not only 

in that region, but also in the ecosystems of the rest (…)” of the national territory, among 

which they list: 

“(...) 1) The negative alteration of the water cycle; 2) the alteration of the soils to 

capture and absorb water when it rains (and the consequent floods that this 

generates); 3) changes in the water supplies that reach the páramos [a special 

alpine tundra ecosystem in Colombia] and that in turn provide water for the cities 

where the plaintiffs live; and 4) global warming due to the emissions of carbon 

dioxide that in non-deforestation conditions is stored in forests (...).” 

2.5. As they argue, the above is relevant because those convened have not adopted 

the appropriate measures to deal with this eventuality and, in addition, this has dire 

consequences for the places of their residence, altering their living conditions, and cutting 

off their possibility of “enjoying a healthy environment.” 

They claim to be a part of “(…) the future generation that will face the effects of 

climate change in the 2041-2070 and 2071-2100 periods (…).” 

2.6. In their opinion, the present plea is “suitable for the protection” of the referred 

guarantees, to which end they bring about several legal precedentes from the 

Constitutional Court. Specifically, they claim to meet “the criteria established for that 

purpose in Decision SU-1116 of 2001.” 

Furthermore, they say that “(…) actio popularis as an alternative means of defense 

is not suitable and effective enough (…),” wherefore “both fundamental and collective 

rights are affected.” 

Collaterally, they claim they are presenting this action as a transitory mechanism 

“(…) to prevent an irreparable harm from occurring: the increase in greenhouse 

gas emissions, the main cause of climate change, as a consequence of the 44% 
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increase in the deforestation rate and the destruction of the Colombian Amazon, 

(…) due to the recent colonization that resulted from the end of the armed conflict, 

of territories that before that were in a state of conservation, paradoxically, due 

to their occupation by the FARC guerilla forces (…).” 

3. They implore the following to be ordered: 

i) The Presidency of the Republic and the accused Ministries, to present “(…) 

within a 6 month period, an action plan to reduce the deforestation rate in the Colombian 

Amazon to zero by 2020 (…).” 

ii) The Executive Power, “(…) together with the plaintiffs, members of the future 

generation that will have to face the effects of climate change (…),” to draft 

“(…) an intergenerational agreement about the measures to be adopted to reduce 

deforestation and greenhouse gas emission, as well as strategies to adapt to and 

mitigate climate change for each of the vulnerable cities and municipalities in the 

country (…).” 

iii) The cities located in “the Colombian Amazon,” to update their Land 

Management Plans to include “(…) at least an action plan to reduce deforestation and 

measures to adapt to and mitigate climate change (…).” 

iv) “(…) A deferment for the main activities that drive deforestation detected by 

IDEAM until the action plan is issued to reduce the deforestation rate in the Amazon 

(…).” 

v) The National Attorney General, to investigate “(…) the illegal activities that 

generate deforestation (…).” 

And, vi) The Special Administrative Unit of Natural National Parks, to review 

“(…) the parks budget in order to check that they actually have the resources to carry out 

their police role (…).” 
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1.1. Reply from the defendents, the convened,  

and citizen interventions 

1. The Administrative Department of the Presidency of the Republic demanded to 

be released because “(…) in no way has it affected, with its actions, the fundamental rights 

of the plaintiffs and, on the other hand, it has nothing to do with the facts and the 

allegations of the complainants, nor does it have jurisdiction to act on them (…)” (pp. 

1398 to 1404) 

2. The Ministry of Agriculture and Rural Development stated that it lacks “(…) 

any jurisdiction assigned by law to make decisions within the abovementioned area, and 

therefore (…) the burden of proof regarding the responsibilities being attributed to it (…) 

lies on those making such argument (…)” (pp. 1416 to 1419 reverse). 

3. The Ministry of the Environment and Sustainable Development, in general 

terms, explained the “national strategies for climate change management” and those 

drafted to deal with deforestation (pp. 1503 to 1525). 

4. The Delegate Comptroller for the Environment claimed to have “(…) 

developed, together with the entities subject to control of that agency, (…) plans, 

schedules and projects in connection to the problems raised (…)” (pp. 1404 to 1406 

reverse). 

5. The Delegate Procuracy for Environmental Issues supported this action for 

protection, and demanded to have access to it (pp. 1333 to 1360). 

6. Natural National Parks of Colombia commented that it “moves forward with its 

mission according to the means available,” and therefore it is  

“(…) preserving and protecting the areas that make up the Natural National Parks 

System of Colombia, which represent a crucial tool to counteract climate change 

impact, from the mechanism to mitigate or capture carbon, and from the 

mechanism of adaptation to change. Also, this agency is currently implementing 

actions to control deforestation factors, which are counteracted not only with 
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police work, but also working with vulnerable communities on agreements that 

allow to restore the affected areas (…)” (pp. 1456 to 1463). 

7. The Governorship of Putumayo highlighted that this instrument “for the 

protection of collective rights” is inadmissable and it claimed it fulfills “its duties and 

obligations towards the environment and the protection of the Amazon” (pp. 1408 to 

1414). 

8. The Department of Guaviare reported to be starting “actions aimed at the 

protection of the environment” (pp. 1486 to 1491). 

9. The Governorship of Caquetá stressed that it is “working to create strategies 

for environmental protection” (pp. 1493 to 1497). 

10. The Municipality of San Vicente del Caguán demanded to be “cleared from 

all responsibility,” claiming that it had not incurred in any wrongdoing (pp. 1420 to 1442). 

11. The Solano City Hall explained that “(…) the issue of environmental 

reforestation is included in the 2017-2018 action plan, and we have deployed all our 

resources to work on this, draft measures and mitigate the environmental impact derived 

from it in the face of climate change (…)” (pp. 1444 to 1448). 

12. Corpoamazonia stated that “(…) in its jurisdiction, it has moved forward with 

all actions tending to protect the Colombian Amazon (…)” (pp. 1451 to 1455 reverse). 

13. In separate instruments, the National Environmental Forum, the Legal Clinic 

for the Environment and Public Health of the Los Andes University, the Environmental 

Studies Institute of the National University, the “Specialization in Environmental Law” 

of Universidad del Rosario, Universidad Externado de Colombia, the Environment and 

Society Association, and the Native Traditional Associations ACIMA, AIPEA, PANI, 

ACAIPI, ACIYA and ACIYANA have asked to have access to the requested protection 

(pp. 1464 to 1467, 1470 to 1484, and 1548 to 1555 book 5 and 65 to 79, 101 to 107, and 

119 to 136 book Court, respectively). 

14. Daniel M. Galpern attaches an amicus curiae “on behalf of” James E. Hansen, 

Director of the Program on Climate Science, Awareness and Solutions at the Earth 
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Institute at Columbia University (USA), alleging that the aforementioned scientist 

supported the protection by saying: 

“(…) While we are late to act in order to stop global warming, the precautionary 

principle still counsels us to act now to avert calamitous climate change before 

every last detail about this phenomenon is fully known (or fully appreciated). 

Similarly, while sea level rise and ocean acidification derived from deforestation-

induced regional and global warming conflicts with the fundamental rights and 

interests of the present generation, it will impact and thus violate the rights of 

future generations more severely still.” 

“Accordingly, the principle of intergenerational equity compels action without 

further delay so as not to disproportionately burden young people and future 

generations. Also, the principles of solidarity, participation, and the best interest 

of children counsel consideration of interests retained by individuals beyond those 

wielding present political authority. Considered interests, as well, must not be 

limited to those within the specific region of this Court’s usual jurisdiction. 

Neither should they be limited to those of the present generation (…).” (pp. 81 to 

101 book Court). 

15. The rest of the defendents remained silent. 

 

1.2. The challenged sentence 

The protection was disallowed based on the following inference: 

“(…) This exceptional constitutional remedy is not the appropriate mechanism to 

issue the orders hereby petitioned, because to that end the law has set forth the 

actio popularis instrument, a legal means that in this particular case looks suitable 

not only to safeguard the collective right to enjoy a healthy environment, but also 

to guarantee the fundamental rights for which protection is claimed (...).” 

“(…) Now, all the above is not the only reason for subsidiarity, but two additional 

reasons join this conclusion. The first is that the greater suitability is not reduced 
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by the urgency of the measures petitioned from this Court, or by the need to adopt 

complex measures. The second is that the irreparable harm claimed has not been 

proven (…)” (pp. 1526 to 1536). 

 

1.3. The challenge 

It was brought forward by the plaintiffs, insisting on their dissatisfaction. In 

particular, they estimate that actio popularis is not “the appropriate mechanism” to 

resolve the controversy, and they furthermore assure they have proven the “irreparable 

harm” raised (pp. 1625 to 1665). The appeal was supported by the Delegate Procuracy 

for Environmenral Affairs (pp. 49 to 63 book Court). 

 

2. CONSIDERATIONS 

1. By general rule, a tutela does not apply to the protection of collective rights and 

interests, as it has been conceived as a suitable mechanism to protect fundamental 

prerogatives, whereas the former, as set forth in Article 88 of the Political Constitution 

and Act 472 of 1998, are defended by means of actio popularis. 

That notwithstanding, and as an exception, constitutional jurisprudence has 

established that such protection applies when the impairment of collective interests as a 

consequence violates individual guarantees. In other words, in a tutela trial, the following 

must be proven:4 

(i) The relatedness between the violation of collective rights and the violation 

of one or more rights of a primary, fundamental, and individual nature, so 

that the transgression of the former consequently causes an impact on the 

latter. 

 
4 See, among others, Constitutional Court Decisions T-1451 of 200 [sic], SU-116 of 2001, T-288 of 2007, 

T-659 of 2007, and T-601 of 2017. 

1110



Number: 11001-22-03-000-2018-00319-01 

9 

(ii) The plaintiff should be the person directly affected in their essential 

prerogative, by virtue of the subjective nature of fundamental rights. Of 

course, these also have an objective character. 

(iii) The violation of the fundamental right must not be hypothetical, but fully 

proven in act, or be virtually threatened, as Rule 86 in the Chart provides 

that “(…) whenever these are violated or threatened by the action or 

omission of any public authority (…).” 

(iv) The judicial order must be primarily oriented towards restoring individual 

prerogatives rather than properly-considered collective prerogatives, even if 

the latter are implicitly protected in the decision. 

2. In connection with the first item, environmental protection intrinsically brings 

about the protection of supralegal individual guarantees. In this way, by its “relatedness,” 

it becomes fundamental and therefore it renders applicable the plea for protection, 

although actio popularis may be of application. This is so because, on the one hand, the 

measures to adopt in order to avoid the disregard of precepts of a constitutional rank, 

direct and connected, are urgent and immediate and, on the other, in practice it is difficult 

to determine the scope of application of both instruments, an assessment in which 

fundamental rights are to be the priority. 

About this subject, the Constitutional Court has issued the following definition: 

“(…) In principle, and by general rule, a tutela action does not apply to the 

protection of collective rights and interests. The correlation between fundamental 

rights and collective rights, to which any citizen is entitled, makes it possible, on 

occasion, for a tutela action to be used to seek the protection of collective rights. 

For the Court, this event is understandable when the impact on the collective right 

also implies an impact on the fundamental right. Based on such relatedness, 

jurisprudence has declared that a tutela action is applicable (…).” 

“(…) It is worth pointing out that the tutela action and actio popularis have some 

points in common, such as the protection of a constitutional (individual or 

collective) right due to the threat or violation by a private or public authority and, 
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closer still, that of preventing the occurrence of an irreparable harm. As regards 

this latter issue, there is extensive jurisprudence and it has established that a 

tutela action is applicable, although there are other protection mechanisms, to 

prevent some harm from occurring, that is to say, with a preventative nature. Also, 

actio popularis has a preventative nature, which means that 'its exercise or 

judicial promotion is not subject or conditioned to the existence of some damage 

or harm to the rights and interests that are to be protected. It is enough for the 

threat or the risk of harm to occur to be present for the actio popularis mechanism 

to be liable to be activated.' In this sense, we can say that when in a case there is 

a close relationship between collective rights and individual rights considered 

fundamental, a tutela action is applicable, given that in most cases it is impossible 

to set apart the scope of protection of both groups of rights (…).”5 

The criterion expressed above has been accepted by this Chamber in Decisions 

STC 7630 of the ninth (9th) of June, 2016, STC 9813 of the nineteenth (19th) of July, 

2016, and STC 15985 of the third (3rd) of October, 2017. In these cases, when the factual 

situation and the evidence were weighed, the conclusion was reached that a tutela action 

was applicable in view of the violation of the right to a healthy environment, when prima 

facie its transgression is seen to inevitably cause “a direct impact on other prerogatives 

of a fundamental nature, among them life, health, and access to water of the plaintiffs 

and their core families.”6 

By virtue of what has been said, one could suggest that the fundamental rights of 

life, health, minimum subsistence, freedom, and human dignity are substantially linked 

and determined by the environment and the ecosystem. Without a healthy environment, 

subjects of law and sentient beings in general will not be able to survive, much less protect 

those rights for our children or for future generations. Neither can the existence of the 

family, society or the State itself be guaranteed. 

The increasing deterioration of the environment is a serious attack on current and 

future life and on other fundamental rights; it gradually depletes life and all its related 

 
5 Constitutional Court, Decision T-362 of 2014. 

6 STC 7630 of the ninth (9th) of June, 2016. 
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rights. The inability to exercise the fundamental rights to water, to breathe pure air, and 

to enjoy a healthy environment is ruining the health of living subjects of law on a daily 

basis. It also increases the lack of fresh water and decreases the ability to enjoy a dignified 

life. 

Therefore, in this case, the exceptional applicability of the tutela is sufficiently 

demonstrated to resolve in depth the problems raised, because the jurisprudential 

assumptions for this purpose are met, given the connectedness of the environment with 

fundamental rights. 

3. Article 86 of the Political Charter provides that the tutela action is a defense 

mechanism whereby any person can claim the immediate protection of their fundamental 

rights. 

Thus, in the case of this special instrument, majority of age is not a restriction 

factor for its exercise. Therefore, the children or adolescents are legally entitled to bring 

their demands through this action for protection, without any requirement for their parents 

or legal representatives to necessarily intervene to that end. 

Thus, on this occasion, the Court observes that minors José Daniel Rodríguez 

Peña, Claudia Andrea Lozano Barragán, Acxan Duque Guerrero, Antoine Philippart 

Marín, Ariadna Haydar Chams, Adrián Santiago Cruz Rodríguez, Danna Valentina Cruz 

Rodríguez, Yuli Maryerly Correa Fonque, Andrés Mauricio Salamanca Mancera, Aymara 

Cuevas Ramírez, Candelaria Valencia Arango and Pablo Cavanzo Piñeros come to the 

defense of their prerogatives and interests, and not on behalf of third parties. Therefore, 

pursuant to what is stated above, they are legally entitled to act on their own behalf, as 

they request the protection of their rights to enjoy a healthy environment, life, and health, 

especially when the threat of environmental degradation due to deforestation in the 

Colombian Amazon forest has a negative impact on such rights. 

4. Due to multiple simultaneous, derived, connected, or isolated causes that 

negatively impact the ecosystem, environmental issues occupy a prominent place on the 

international agenda, not only of scientists and researchers, but also of politicians, the 

common people and, naturally, judges and lawyers. Day to day the news, articles and 
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reports from different tiers presenting the seriousness of the changes in natural conditions 

in our planet are abundant. There is even a growing threat to the possibility of existence 

of human beings. 

These imminent dangers are evident in phenomena such as the excessive increase 

in temperature, the thawing of the poles, the mass extinction of animal and plant species, 

the increasingly frequent occurrence of weather events and disasters outside margins 

previously considered normal. There are unusual and unforeseen rainy seasons, 

permanent droughts, destructive hurricanes or tornadoes, strong and unpredictable tidal 

waves, draining rivers, the increasing disappearance of species, etc. 

Ecosystems are exposed to very extreme situations that curtail their subsistence, 

which entails a draining of natural resources, whether or not renewable. We are faced 

with i) an increasing difficulty to obtain the indispensable means of subsistence for the 

world’s population, and ii) the pollution and mutation of our environment due to the 

irrational colonization of forests and the extension of urban, agricultural, industrial and 

extractive frontiers, which increases deforestation. 

Humanity is the main actor responsible for this scenario, as its global hegemonic 

position led to the adoption of an anthropocentric, selfish model, whose characteristic 

features are harmful to environmental stability, namely: i) the excessive population 

growth; ii) the adoption of a rapid development system led by consumerism and the 

current political-economic systems; and iii) the excessive exploitation of natural 

resources. 

5. That notwithstanding, there has been a gradually growing awareness of the 

obligation to change our behaviors. Movements have emerged which favor a new 

ideology for a society that is “anthropic ecocentric,” which moves beyond the 

disproportionate “autistic” “homo mensura”7 of anthropocentrism; which considers the 

environment within the ideal of progress and the actual notion of sustainable 

development, in order to achieve “(…) a balance between economic growth, social 

 
7 Protagoras of Abdera: “Man is the measure of all things, of the things that are, that they are, and of the 

things that are not, that they are not.” Calvo, T. “De los Sofistas a Platón. Política y Pensamiento.” 

Madrid, Cincel, 1986. 
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wellbeing, and environmental protection, understanding that current actions are to 

ensure the possibility of using resources in the future (…)”8. 

5.1. “(…) In view of the risks and problems at a global level (…),”9 the judiciary 

should advocate in the Constitutional State for the actual acknowledgement of rights that, 

even if in principle they would seem to be “(…) oriented towards the protection of 

collective interests and to the satisfaction of general needs (…),”10 are substantially aimed 

at the defense of a person’s essential rights. 

The Constitutional State is characterized for its pursuit of respect for others as a 

limit to supralegal precepts, in the assumption that all acts with a negative impact on 

Nature will indubitably imply an impairment of fundamental personal rights,11 as well as 

each person’s own environment. 

All the above means that we human beings are all obligated to stop thinking 

exclusively about our self-interest. We must consider the way in which our daily actions 

and behaviors affect society and nature. In the words of Peces-Barba, we must shift from 

“private ethics,” focused on private goods, to “public ethics,” understood as the 

implementation of moral values that aim to achieve a particular notion of social justice12. 

To this end, rights should be redefined and conceived as “rights-duties.” In the words of 

the abovementioned author: 

 
8 Constitutional Court, Decision C-389 of 2016. 

9 Rodríguez Palop, María Eugenia. “Claves para entender los nuevos derechos.” 

10 Idem. 

11 “(…) A society of unsupportive people, a community of nations in which the fate of some is not the 

object of attention for others is doomed to moral and social failure. Solidarity is, above all, an essential 

moral virtue, with demands and obligations that extend beyond the demands and obligations of social 

relations as regulated by justice. Solidarity complements the ideal of justice, outweighing any 

shortcomings in its implementation. But – what does it consist in? It is a feeling of community, of 

affection towards those in need, of shared obligations, of common needs. All this leads to an active 

participation in acknowledging and helping others. (…) Solidarity is basically a personal moral virtue 

whose object of application is the social or public arena. It is personal, because there is a character or 

way to exercise solidarity, an object of moral learning, representative, among many other possible 

characteristics, of individual behavior. It is public or social, because our behavior seeking solidarity is 

always directed and verified in relation to others, and as such it is understood to work towards improving 

our living together (…).” Fernández, Eusebio. “La Solidaridad,” in Asís Roig, Rafael, “Valores, derechos 

y Estado a finales del siglo XX.” 

12 Peces Barba, Gregorio, “Ética pública – ética privada,” in “Anuario de Filosofía del Derecho,” No. 

XIV (1997), pp. 531-544. 
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“(...) The owner of right at the same time has an obligation as to those behaviors 

protected by the fundamental right. It is not that in front of the owner’s right 

another person has a duty regarding that right, but the same owner of the right 

undertakes the demands imposed by a duty. They are rights valued so highly by 

the community and its legal order that they cannot be left to the autonomy of will, 

but the State provides duties for everybody, at the same time that it grants them 

powers over such duties (...)”13 

5.2 As noted, the scope of protection of fundamental rights not only involves the 

individual, but implicates the “other.” The “neighbor” is otherness; its essence, the other 

people that inhabit the planet, also including other animal and plant species.  

However, in addition, this includes the unborn, who also deserve to enjoy the same 

environmental conditions that we have. 

In this regard, the following has been argued: 

“(…) If we accept that solidarity moves us to widen the circle of those we consider 

our own, opening dialog with every person affected by our decision and taking an 

impartial point of view that allows us to be truly sensitive to their proposals, what 

we have is that solidarity demands of us, at the very least, to own the situation, to 

assume our responsibilities and the fulfillment of certain duties.” 

“But – who are these others to whom we must respond?, who are those affected 

by our decisions? (…) It is interesting to point out that when we talk about 

including others, (…) the time factor of our speech cannot be eluded, the 

dimension that projects it through time. Actually, solidarity does not only make 

sense in our space-time coordinates, but it also extends to future generations. This 

is what we refer to when we use the term ‘diachronic solidarity,’ as opposed to 

‘synchronic solidarity,’ or when we state that all those who are affected by the 

decisions we make here and now have to be considered. That is to say, the matters 

that seem to open with the consecration of solidarity are not only related to 

 
13 Peces Barba, Gregorio, “Escritos sobre Derechos Fundamentales,” Eudema Universidad, Madrid, 

1968, p. 209. Quoted by the Constitutional Court in Decision T-411 of 1992. 
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owning our decisions, taking responsibility for including others, but also to the 

problem raised by the protection of the future generations, the responsibility of 

current generations towards them, and the imposition of certain duties on their 

behalf (...).”14 

5.3 The environmental rights of future generations are based on (i) the ethical duty 

of solidarity of the species15 and on (ii) the intrinsic value of nature.16 

The first is explained by the fact that natural resources are shared by all inhabitants 

of Planet Earth, and by their descendants or future generations who do not yet have a 

physical hold of such resources, but who are their tributaries, recipients, and owners, even 

if they, in a contradictory way, are increasingly insufficient and limited. Thus, without an 

equitable and prudent approach to consumption now, the future of humankind may be 

compromised due to the scarcity of essential life resources. In this way, solidarity and 

environmentalism are “related until they become the same.”17 

In this state of affairs, the rationale for the obligation of human solidarity towards 

Nature is the essential content of “the true values that make life easier on a daily basis,”18 

both in the present and in the future. This idea puts forward a dynamic, material ethics of 

environmental values, in line and compatible with “(…) the needs to preserve Nature in 

the most favorable sense to [for ever] maintain the life of human beings (…).”19 

The second transcends the anthropocentric perspective, and focuses on 

“ecocentric- anthropic” criteria, which places the human being on a par with the 

ecosystem environment20, with the purpose to avoid arrogant, dismissive, and 

 
14 Rodríguez Palop, María Eugenia. “Claves para entender los nuevos derechos.” Ed. Catarata, Madrid, 

2011, pp. 54-55. 

15 Ruiz de la Peña, J. L., “Ecología y teología,” in Pikaza, X. (ed.), El desafío ecológico: Ecología y 

humanismo, Universidad Pontificia de Salamanca, Salamanca, 1995, p. 134. 

16 Munford, L., El hombre y su responsabilidad natural, Mensajero, Bilbao, 1987, p. 102. 

17 Roszak, T., “Persona/Planeta. Hacia un nuevo paradigma ecológico,” Kairós, Barcelona, 1985, p. 89. 

18 Jaquenod de Zsögön, S., “El Derecho ambiental y sus principios rectores,” M.O.P.U., Madrid, 1989, p. 

29. 

19 Ibidem. 

20 Anders, J. and Meadows, D., “The carrying capacity of our global environment,” in Daly, H. (ed.), 

Economics, ecology, ethics, W. H. Freeman, San Francisco, 1980, p. 283. 
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irresponsible treatment of the environmental resources, and their entire context, in order 

to satisfy materialistic ends, without any protectionist or conservationist respect.21 

The rationale of the obligation of direct solidarity with Nature is built on Nature’s 

value in itself, by affinity with the cognitive subject or external “object” by which it is 

defined, wherefore the human being “is a part of Nature, while at the same time ‘being’ 

Nature.”22 

This understanding is the main essence on which the concept of the environment’s 

intrinsic value rests: a respect for it implies, in itself, “respect for the part of it that is 

made up by Nature, and of which future generations will in turn be a part.”23 

What has been stated then develops a binding legal relationship regarding the 

environmental rights of future generations, such as an “omission,” whose impact 

translates into a limitation to the freedom of action of present generations, while at the 

same time implicitly demanding new burdens of environmental commitments, to the extent 

that they take on the care and stewardship of natural resources and the future human 

world.”24 

6. In view of the foregoing, numerous regulations have emerged in the 

international field, hard and soft law, which constitute a global ecological public order 

and serve as guiding criteria for national legislation, such as to resolve citizen complaints 

on the destruction of our habitat, in favor of the protection of the subjective rights of 

people, of present and future generations. 

The most relevant legal instruments are the following: 

6.1. The International Covenant on Economic, Social and Cultural Rights of 1966, 

in its Article 12, granted all persons the prerogative of “the enjoyment of the highest 

attainable standard of physical and mental health,” and in order to guarantee such 

 
21 Alfonso, C. Proceso al Siglo XX. “El progreso y sus paradojas,” Mensajero, Bilbao, 1976, p. 114. 

22 Jaquenod de Zsögön, S., “El Derecho ambiental y sus principios rectores,” M.O.P.U., Madrid, 1989, 

p. 29. 

23 Kormody, E., “Conceptos de ecología,” Alianza, Madrid, 2001, pp. 237 and 238. 

24 Ibidem. 
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mandate, it assigned the States the duty to strive for the “improvement of all aspects of 

environmental (…) hygiene.” 

6.2. The field of humanitarian international law presents us with two relevant 

documents. On the one hand, there is the Convention on the Prohibition of Military or 

Any Other Hostile Use of Environmental Modification Techniques of 197625; on the 

other, Protocol Additional I to the Geneva Conventions “relating to the protection of 

victims of international armed conflicts,” includes Articles 35.3 and 55, which prohibit 

unjustified attacks to Nature.26 

6.3 The Stockholm Declaration of 1972:27 This document introduced the 

environmental dimension into the global political agenda, understanding it as a 

conditioning factor of the traditional model of economic growth and use of natural 

resources. Along these lines, 26 guiding principles were established and, additionally, the 

United Nations Environment Programme (UNEP) was created. 

In this regard, it exposes the following: 

 “(…) A point has been reached in history when we must shape our actions 

throughout the world with a more prudent care for their environmental 

consequences. Through ignorance or indifference we can do massive and 

irreversible harm to the earthly environment on which our life and well being 

depend. Conversely, through fuller knowledge and wiser action, we can achieve 

for ourselves and our posterity a better life in an environment more in keeping 

 
25 “Article 1.1. Each State Party to this Convention undertakes not to engage in military or any other 

hostile use of environmental modification techniques having widespread, long-lasting or severe effects as 

the means of destruction, damage or injury to any other State Party.”  

“2. Each State Party to this Convention undertakes not to assist, encourage or induce any State, group of 

States or international organization to engage in activities contrary to the provisions of paragraph 1 of 

this article. (…)” 

26 “(…) Article 35. (…) 3. It is prohibited to employ methods or means of warfare which are intended, or 

may be expected, to cause widespread, long-term and severe damage to the natural environment. (…).” 

“(…) Article 55 — Protection of the natural environment: 1. Care shall be taken in warfare to protect the 

natural environment against widespread, long-term and severe damage. This protection includes a 

prohibition of the use of methods or means of warfare which are intended or may be expected to cause 

such damage to the natural environment and thereby to prejudice the health or survival of the 

population.”  

“2. Attacks against the natural environment by way of reprisals are prohibited. (…)” 

27 Document available at http://www.ordenjuridico.gob.mx/TratInt/Derechos%Humanos-

/INST%2005.pdf, consulted on February 20, 2017 in the Spanish version. [Downloaded from 

https://www.ipcc.ch › njlite › srex › njlite_download in its English version.] 
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with human needs and hopes. There are broad vistas for the enhancement of 

environmental quality and the creation of a good life. What is needed is an 

enthusiastic but calm state of mind and intense but orderly work. For the purpose 

of attaining freedom in the world of nature, man must use knowledge to build, in 

collaboration with nature, a better environment. To defend and improve the 

human environment for present and future generations has become an imperative 

goal for mankind – a goal to be pursued together with, and in harmony with, the 

established and fundamental goals of peace and of worldwide economic and 

social development.” 

“To achieve this environmental goal will demand the acceptance of responsibility 

by citizens and communities and by enterprises and institutions at every level, all 

sharing equitably in common efforts. Individuals in all walks of life as well as 

organizations in many fields, by their values and the sum of their actions, will 

shape the world environment of the future. Local and national governments will 

bear the greatest burden for large-scale environmental policy and action within 

their jurisdictions. International cooperation is also needed in order to raise 

resources to support the developing countries in carrying out their responsibilities 

in this field. A growing class of environmental problems, because they are 

regional or global in extent or because they affect the common international 

realm, will require extensive cooperation among nations and action by 

international organizations in the common interest. The Conference calls upon 

Governments and peoples to exert common efforts for the preservation and 

improvement of the human environment, for the benefit of all the people and for 

their posterity (…).”28 

6.4. The United Nations Conference on Environment and Development held in 

Rio do Janeiro in 1992: convened with the objective of “(…) elaborating strategies and 

measures to halt and reverse the effects of environmental degradation in the context of 

 
28 Proclaims 8 and 9 Ibidem. 
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increased national and international efforts to promote sustainable and environmentally-

sound development (…).”29 

This event was attended by 176 States and its main outcomes were the creation of 

the United Nations Commission on Sustainable Development (CSD) and the drafting of 

the following instruments: i) Rio Declaration on Environment and Development; ii) 

Authoritative Statement of Principles for a Global Consensus on the Management, 

Conservation and Sustainable Development of All Types of Forests; iii) Convention on 

Biological Diversity; and iv) UN Framework Convention on Climate Change.30 

6.5 The Framework Convention on Climate Change in Paris 201531: after several 

unsuccessful attempts to adopt a binding document for the States that put forward the 

current needs in environmental matters, in Paris this purpose was achieved, as the 

attending countries agreed to: 

“(…) uphold and promote regional and international cooperation in order to 

mobilize stronger and more ambitious climate action by all Parties and non-Party 

stakeholders, including civil society, the private sector, financial institutions, 

cities and other subnational authorities, local communities and indigenous 

peoples (…).” 

Never before had a tool of this kind established binding measures to mitigate 

climate change, requiring countries to make concrete commitments to reduce pollution 

and the increase of global temperatures. 

7. In Colombia, the 1991 Constitution updated our environmental regulations. On 

this basis, a national ecological public order was built, wherefore its articles provided for 

several mandates on the matter, such as the prevalence of the “general interest” (Article 

1); the duty to protect “the Nation’s natural riches” (Article 8); environmental sanitation 

(Article 49); the “ecological role” of private property (Article 58); the qualification of 

“natural parks” as “inalienable, imprescriptible and unattachable” goods (Article 63). It 

 
29 Barreira, Ana et al., “Medio Ambiente y Derecho Internacional: un guía práctica. ” Ed. Caja Madrid, 

2007, p. 5. 

30 Ibidem, p. 6. 

31 https://unfccc.int/resource/docs/2015/cop21/eng/10a01.pdf 
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stated that the purpose of education was to “(…) educate Colombians in (…) the 

protection of the environment (...)” (Article 67) and provided for the fundamental right to 

“(...) a healthy environment and the protection of environmental diversity and integrity 

(...)” (Article 79). It set on the State the mandate to “(...) plan the management and use of 

natural resources, to guarantee sustainable development (...)” (Article 80), and created 

actio popularis as the appropriate legal mechanism to protect “collective rights and 

interests” (Article 88). It imposed on the citizens the obligation to “(...) protect the (...) 

natural resources of the country (...)” (Articles 95-8). The President was empowered to 

decree a state of emergency in view of an ecological threat (Article 215), and it became 

an obligation of the “(...) State [to] promote (...) the internationalization of (...) ecological 

relations (...)” (Article 226). Also, control agencies and territorial departments were 

assigned the role to protect environmental reserves (Articles 268-7, 277-4, 289, 300-2, 

310, 311, and 313-9), among other provisions. 

The Constitutional Court has played an important role with its pronouncements, 

and has designed a jurisprudential line welcoming the concepts and advances arising on 

the subject in the international and academic scene. 

In this sense, it has analyzed the Constitution’s postulates from a “green” 

perspective, cataloging the Political Charter as an “Ecological Constitution” and 

elevating the “environment” to the category of fundamental rights. 

In Decision T-411 of 1992, the environmental problem was expressed as follows: 

“(...) The legal protection of the environment is nowadays a universally-

acknowledged need, a need that is felt by society, to give a categorical response 

to the intolerable aggressions the environment suffers.” 

“Development without planning and scientific breakthroughs have considerably 

intensified industrial impact on the environment.” 

“The ecological issue and everything it implies is nowadays a universal clamor, 

it is a problem of survival.” 
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“(...) The protection of the environment is not ‘Platonic love of Mother Nature,’ 

but the reply to a problem that, were it to continue worsening at the current rate, 

would end up raising a true life-or-death issue: the pollution of rivers and seas, 

the progressive disappearance of flora and fauna, the atmosphere becoming 

unbreathable in many large cities due to pollution, the thinning of the ozone layer, 

the greenhouse effect, noise, deforestation, the increase in erosion, the use of 

chemicals, industrial waste, acid rain, nuclear risks, the impoverishment of our 

planet’s genetic banks, etc. are such vital matters that they deserve a firm, 

unanimous decision by the world population. Ultimately, a country’s natural 

patrimony, just as its historical and artistic legacy, belongs to the people who live 

in it, but also to the coming generations, as we have the obligation and the 

challenge to deliver the legacy we have received in prime condition to our 

descendents.” 

“This huge challenge has a moral and spiritual dimension. The last age has taught 

us a very good lesson: man cannot rule over the wind and the rain.” 

“Man is not the all-mighty master of the universe, with carte blanche to do 

unchecked whatever he wishes or whatever he finds convenient at any given time. 

(…) The world in which we live is made of an extremely complex, mysterious 

fabric, about which we know very little, and which we are to handle humbly (…)” 

(highlights added) 

Decision C-431 of 2000 stressed the “(…) defense of the environment [as] a target 

of principle within the current structure of our Social Law State (…),” because: 

“(…) Inasmuch as it is a part of the vital surrounding of man, essential for his 

survival and that of future generations, the environment is protected by what 

jurisprudence has called ‘Ecological Constitution,’ made up by the set of higher 

provisions setting the assumptions based on which the relationship of the 

community with Nature should be regulated and which, to a large extent, call for 

its preservation and protection (…).” 
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“(…) While on the one hand, a healthy environment is acknowledged as a right to 

which every person is entitled –and they are in turn entitled to participate in the 

decisions that may have an impact on it, and should collaborate in its 

conservation–, on the other the State is imposed the correlative duties of 1) 

protecting its diversity and integrity, 2) safekeeping the Nation’s natural riches, 

3) preserving the areas of special ecological importance, 4) fostering 

environmental education, 5) planning the management and use of natural 

resources, so as to guarantee sustainable development, their preservation, 

restoration, or substitution, 6) preventing and controlling environmental 

impairment factors, 7) imposing legal punishments and demanding remedy for 

damages caused to the environment, and 8) cooperating with other nations in the 

protection of ecosystems located on the frontier areas (…).” (underlines added) 

8. The environment is a right of constitutional level, contained in Chapter III of 

our Carta Magna, regulator of the “collective and environmental rights” in Articles 79 

and 80: 

“(…) Article 79. All persons are entitled to enjoy a healthy environment. The law 

shall guarantee that the community participates in the decisions that may affect 

the environment.” 

“It is the State’s duty to protect environmental diversity and integrity, to preserve 

the areas of special ecological importance, and to promote education to achieve 

such ends (…)” 

“(…) Article 80. The State shall plan the management and use of natural 

resources, in order to guarantee their sustainable development, preservation, 

restoration, or substitution.” 

“Also, it shall prevent and control any environmental impairment factors, 

impose legal penalties, and demand remedies for any damages caused.” 

“Likewise, it shall cooperate with other nations in the protection of ecosystems 

located in border areas (…)” (highlights added) 
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About the legal nature of rights pertaining to the environment, the Constitutional 

Court has said that they are of a fundamental, collective spirit: 

“(…) The defense of a healthy environment is (…) a constitutional legal asset that 

presents a triple dimension, insofar as: it is a principle that permeates the legal 

system as a whole, with the task of protecting the Nation’s natural riches 

pertaining to the State; it is a constitutional (fundamental and collective) right, 

enforceable by all persons through different legal means; and it is an obligation 

imposed on the authorities, society, and private individuals, as it implies qualified 

protection duties. Also, the Constitution considers ‘environmental sanitation’ as 

a public service, and a fundamental purpose of State activity (Articles 49 and 366 

above) (…)”32 (highlights added). 

9. Based on what was discussed above, it is pertinent to insist on that in this case 

it is applicable to resort to this residual, exceptional action to protect fundamental, 

individual and collective guarantees that are threatened, due to the relatedness of a healthy 

environment to supralegal prerogatives such as life, health, or human dignity. 

To the Court, the quaestio being discussed is framed among those in which it is 

viable for the tutela judge to know thoroughly, all assumptions for it being met, 

understanding that the described situation is fully proven and directly affects fundamental 

individual rights, pertaining not only to the plaintiffs, but to all Colombians. This allows 

to conclude the ineffectiveness of actio popularis, as will be presented hereinafter. 

10. The conservation of the Amazon is a national and global obligation, as it is 

the main environmental axis of the planet. As such, it has been called the “lung of the 

world,” wherefore: 

“(…) It accounts for 6% of the planet’s surface and takes up 40% of the territory 

of Latin America and the Caribbean. Its 38.7 million inhabitants equal 11% of the 

population in the eight Amazon countries.” 

 
32 Constitutional Court. Decision C-449 of 2015, repeated in Decision C-389 of 2016. 
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“Its dimensions, between 5.1 and 8.1 million square kilometers, are impressive. 

Its rivers contribute approximately 20% of the world’s freshwater to the oceans, 

a larger amount than the Missouri-Mississippi, Nile, and Yangtze rivers 

considered together. Its basin encompasses 25,000 kilometers of navigable rivers. 

The Amazon river is 6,900 kilometers long, the longest in the world. It has over 

one thousand affluents, and it pours around 220,000 cubic meters of water per 

second.” 

“It has an exceptionally high diversity of species, around one quarter of all species 

worldwide. It has been estimated to house 30,000 species of vascular plants, 

including 5,000 to 10,000 tree species. Of this total, 2,000 have been classified as 

useful for food, medicine, and other purposes (…).”33 

The international community has generated various commitments to achieve its 

conservation; the Amazon Cooperation Treaty (ACT)34 should be highlighted, as its main 

objective is to “(…) promote the harmonious development of the Amazon, and 

incorporating its territories to their respective national economies, which is essential for 

maintaining a balance between economic growth and environmental preservation 

(…).”35 

Likewise, in the aforementioned Framework Convention on Climate Change in 

Paris of 2015, Colombia, among other responsibilities, agreed to reduce “deforestation in 

the Colombian Amazon”36; and for that purpose, it promoted the “Sustainable Colombia 

 
33 Ramírez, Socorro (Ed.), “La Cooperación Amazónica. Desafíos y Oportunidades de la Cooperación 

Amazónica a través de la OTCA,” Bogotá, 2012, pp. 45 and 46. Document consulted on March 9, 2018, 

available at https://www.cancilleria.gov.co/sites/default/files/otca-libro-socorro-ramirez.pdf 

34 Approved by Colombia by means of Act 74 of 1979. 

35 Ministry of Foreign Affairs of Colombia, “Organización del Tratado de Cooperación Amazónica 

(OTCA),” document consulted on March 9, 2018, available at 

https://www.cancilleria.gov.co/en/node/10412 

36 Ministry of the Environment and Sustainable Development of Colombia, “Colombia lanza en París la 

iniciativa Colombia Sostenible y firma innovador acuerdo para reconocer la reducción de la 

deforestación en la Amazonia Colombiana,” document consulted on March 9, 2018, and available at 

http://www.minambiente.gov.co/index.php/noticias/2151-colombia-lanza-en-paris-la-iniciativa-colombia-

sostenible-y-firma-innovador-acuerdo-para-reconocer-la-reduccion-de-la-deforestacion-en-la-amazonia-

colombiana. 
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Initiative” and the “Vision Amazon” Fund37, for which the following pillars were agreed 

upon: 

“(…) 1. Improve the management, monitoring and control of forests for their 

sustainable use.” 

“2. Draft a long-term sector planning for green infrastructure, mining, and 

responsible use of hydrocarbons.” 

“3. Transform regional agro-farming to stop the expansion of the agricultural 

frontier.” 

“4. Fund forest protection by native communities.” 

“5. Monitor forests in an accurate, timely manner (…).”38 

11. Based on the assumptions above, the Court will analyze whether the protection 

is applicable, determining for that purpose whether the impact on the collective right to 

enjoy a healthy environment extends into an infringement of the fundamental guarantees 

alleged by the plaintiffs to have been violated.  

In this case, the actors consider that the current deforestation problem observed in 

the Colombian Amazon territory, specifically comprising the municipalities of San 

Vicente del Caguán, Cartagena del Chairá, San José del Guaviare, Calamar, La Macarena, 

Puerto Leguizamo, Solano, Uribe, El Retorno, Puerto Guzmán, Puerto Rico, Miraflores, 

Florencia and Vistahermosa, together with the lack of measures from the national 

government and other public authorities to offset this situation, harm infringe the 

prerogatives to life and health, as well as the environmental rights of the “future 

generations.” 

 
37 In this regard, see: Ministry of the Environment and Sustainable Development of Colombia, “Visión 

Amazonia,” document consulted on March 9, 2018, and available at 

http://www.minambiente.gov.co/images/Atencion_y_participacion_al_ciudadano/consultas_publicas_201

5/viceministerio/Resumen-VisionAmazonia-WEB.pdf. 

38 Ministry of the Environment and Sustainable Development of Colombia, “En 2020 tendremos cero 

deforestación en la Amazonia,” document consulted on March 9, 2018, and available at 

http://www.minambiente.gov.co/index.php/component/content/article?id=1667:en-2020-tendremos-cero-

deforestacion-en-la-amazonia-minambiente. 
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In this regard, the Chamber is to determine, in a challenge action, whether there 

actually is a cause relationship between the climate change generated by the progressive 

reduction of the forest cover, resulting in turn from the expansion of the agricultural 

frontier, the illegal drug crops, illegal mining and logging, facing the alleged negative 

effects on the health of the people living in the Colombian territory. Subsequently, it shall 

have to establish whether the unchecked degradation of jungle forests directly impairs the 

rights to a dignified life, water, and food of the tutela seekers. 

In this collegiate body’s opinion, according to the preliminary evidence attached 

to this file and, in particular, to the study of the “Strategy for Deforestation Control and 

Forest Management” carried out by the Ministry of the Environment and Sustainable 

Development39, the conclusion can be reached that between 2015 and 2016 deforestation 

in the Amazon region increased by 44%, from 56,952 to 70,074 hectares affected. Such 

information was confirmed by IDEAM in the “Forest and Carbon Monitoring System for 

Colombia – SMBYC” report of 2017.40 

The main causes for forest impairment, according to the abovementioned Ministry 

report, are the following: i) illegal land grabbing (60-65%), ii) illegal crops (20-22%), iii) 

illegal extraction of mineral deposits (7-8%), iv) infrastructure works, v) agro-industrial 

crops, and vi) the illegal extraction of wood. 

The reviewed factors directly generate deforestation in the Amazon, causing 

short-, medium-, and long-term imminent and serious damage to the children, adolescents 

and adults who filed this lawsuit and, in general, to all inhabitants of the national territory, 

including both present and future generations. This is because they lead to rampant 

emissions of carbon dioxide (CO2) into the atmosphere, producing the greenhouse gas 

 
39 A government initiative led by the Ministry of the Environment and Sustainable Development, with 

support from the Forests and Climate Change Program of GIZ, the Cooperative Fund for Forest Carbon, 

implemented by Fondo Acción and the World Bank, and the UN-REDD Programme in Colombia 

implemented by FAO, UN Environment and UNDP. Information available at http://www. 

minambiente.gov.co/index.php/noticias/3292-estrategia-integral-de-control-a-la-deforestacion-y-gestion-

de-los-bosques-una-busqueda-de oportunidades-legales-economicas-y-productivas. 

40 IDEAM, “Informe del Sistema de Monitoreo de Bosques y Carbono para Colombia –SMBYC,” 2017, 

web document consulted on March 12, 2017, available at 

http://documentacion.ideam.gov.co/openbiblio/bvirtual/023708/boletinDEF.pdf. 

1128



Number: 11001-22-03-000-2018-00319-01 

27 

effect, which in turn transforms and fragments ecosystems, altering water sources and the 

water supply for population centers as well as land degradation.41 

To this we must add the threat that deforestation brings to the native flora and 

fauna species in that region, as highlighted by various reports from expert organizations42, 

which specify that about 57% of tree species are in danger, as well as animals such as the 

jaguar or the Andean bear, for example. 

This previous reality, in contrast with the legal environmental principles of i) 

precaution; (ii) intergenerational equity; and (iii) solidarity, leads the Court to conclude 

the following: 

11.1 As regards the first of the aforementioned principles, there is no doubt that 

there is a risk of damage, given that according to IDEAM43, the increase in GHG 

emissions44 resulting from deforestation in the Amazon forest would generate a 

temperature increase in Colombia between “0.7 and 1.1 degrees Celsius between 2011 

and 2040,”45 while for the period “between 2041 and 2070” the estimates indicate an 

increase between “1.4 and 1.7” degrees Celsius, to reach 2.7 degrees Celsius “in the 

period between 2071 and 2100.”46 

Likewise, a reduction in the Amazon forest mass would break the connection of 

this ecosystem with the Andes, causing the probable extinction or threat of the subsistence 

of species inhabiting that corridor, generating “damage in its ecological integrity.”47 

 
41 IDEAM, UNDP, MADS, DNP, Ministry of Foreign Affairs. “Inventario Nacional y Departamental de 

Gases Efecto Invernadero-Colombia. Tercera Comunicación Nacional de Cambio Climático,” Bogotá, 

D.C., 2016. 

42 In this regard, see report “Living Amazon Report 2016: A Regional Approach to conservation in the 

Amazon,” consulted on March 20, 2018, available at 

http://d2ouvy59p0dg6k.cloudfront.net/downloads/wwf_living_amazon_report_2016_mid_res-

_spreads.pdf. 

43 IDEAM, UNDP, DNP, MADS, Ministry of Foreign Affairs. Nuevos escenarios de cambio climático 

para Colombia 2011-2100 (2015). 

44 Greenhouse gases. 

45 IDEAM, UNDP, DNP, MADS, Ministry of Foreign Affairs. Nuevos escenarios de cambio climático 

para Colombia 2011-2100 (2015). 

46 Idem. 

47 Morales, Carolay. “Conectividad entre los Andes y la Amazonia colombiana se está perdiendo.” 

Available at http://www.renradio.com/medioambiente/conectividad-entre-los-andes-y-la-Amazonia-

colombiana-seesta-perdiendo/ 
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Additionally, according to IDEAM, GHG emissions due to deforestation would 

result in two main types of consequences related to rainfall.48 First, an increase in several 

regions of the country, a situation that would trigger an increase in water levels and thus 

in runoff, spreading polluting agents coming from water.49 Second, a deficit in other 

departments in the country, causing a reduction in the water supply, as well as prolonged 

droughts. 

The irreversibility of the damage and the scientific certainty, both additional 

components of the precautionary principle, are also evident since the GHG emitted from 

deforestation constitutes 36%50 of the forestry sector, rapidly becoming an uncontrollable 

component of CO2 release. This information is supported, in detail, by the studies 

conducted by IDEAM, the Ministry of Foreign Affairs, the Ministry of Environment and 

Sustainable Development, the UNDP, and many others.51 

11.2. In terms of intergenerational equity, the transgression is obvious, as the 

forecast of temperature increase is 1.6 degrees by 2041 and 2.14 degrees by 2071; future 

generations, including the children who brought this action, will be directly affected, 

unless our present generation reduces the deforestation rate to zero. 

11.3. The principle of solidarity, for this specific case, is determined by the duty 

and co-responsibility of the Colombian State to stop the causes of the GHG emissions 

derived from the abrupt forest reduction in the Amazon. Thus, it is imperative to adopt 

immediate mitigation measures, and to protect the right to environmental welfare, both 

of the plaintiffs, and of the other people who inhabit and share the Amazon, both within 

Colombian and foreign territory, together with all inhabitants of the globe, including 

ecosystems and living beings. 

11.3. This previous reality, in addition to infringing the regulations pertaining to 

the Environmental Charter of our country, and the international instruments that make up 

 
48 IDEAM, UNDP, DNP, MADS, Ministry of Foreign Affairs. Nuevos escenarios de cambio climático 

para Colombia 2011-2100 (2015). 

49 World Health Organization (2002). Environmental health in emergencies and disasters. World Health 

Organization. Geneva. At http://www.who.int/water_sanitation_health/hygiene/emergencies/-

em2002intro.pdf 

50 IDEAM, UNDP, DNP, MADS, Ministry of Foreign Affairs. Nuevos escenarios de cambio climático 

para Colombia 2011-2100 (2015). 

51 Ibid. 

1130



Number: 11001-22-03-000-2018-00319-01 

29 

the global ecological public order, constitutes a serious disregard of the obligations agreed 

to by the State in the Framework Convention on Climate Change of Paris 2015. At that 

time Colombia, among other responsibilities, committed to reduce “deforestation in the 

Colombian Amazon.”52 The objective was to reduce deforestation to zero in that region 

by 2020, because such achievement, according to the Ministry of Environment and 

Sustainable Development53, would ensure that “(...) 44 megatons of greenhouse gases 

would not enter the atmosphere and 100,000 hectares of agriculture in high-deforestation 

areas would be more environment-friendly (…).”54 

It is up to the authorities to respond effectively to the specific questions of the 

problem, among which it is worth highlighting the urgent need to adopt mitigation and 

corrective measures to i) check the excessive expansion of illicit crops and illegal mining 

that irrationally destroy the Amazonian forest; ii) fill the void left by the FARC and 

paramilitary groups to establish an active presence of the State in favor of the 

conservation of Amazon territories that in the context of armed conflict were seized by 

rebel groups, merciless predators, irrational colonists and, in general, people and 

organizations outside the law; iii) prevent and mitigate the growing fires, deforestation, 

and unreasonable expansion of the agricultural frontier; iv) remedy the lack of prevention 

of the consequences inherent to constructing roads, and to granting titles to property and 

mining concessions; v) monitor the expansion of large-scale agro-industrial crops and 

livestock farming; vi) preserve this ecosystem in view of its importance in regulating 

global climate; vii) rectify the lack of scientific calculations of the growing release of tons 

of carbon through burning and the loss of biomass, which constitutes the vegetation cover; 

and viii) confront climate change due to the destruction of the Amazon rainforest in the 

national territory. 

12. Therefore, the unchecked intensification of this problem is evident, showing 

the ineffectiveness of government measures adopted to face it and, from that perspective, 

 
52 http://www.minambiente.gov.co/index.php/noticias/2151-colombia-lanza-en-paris-la-iniciativa-

colombia-sostenible-y-firma-innovador-acuerdo-para-reconocer-la-reduccion-de-la-deforestacion-en-la-

amazonia-colombiana. 

53 http://www.minambiente.gov.co/images/EICDGB_1.0_AGOSTO_9_2017.pdf. 

54 Ibidem. 
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the need for protection against the flagrant violation of fundamental guarantees such as 

water, air, a dignified life, health, among others in connection with the environment. 

In this regard, this Chamber is following on the thesis supported by the 

Constitutional Court in Decision T-622 of 2016, about recognizing Nature as a true 

subject of right, a position in agreement with the relevance of the environment and its 

preservation, from the ecocentric perspective as defined above. In that ruling, the High 

Court expressed the following concepts: 

“(…) The greatest challenge of contemporary constitutionalism in environmental 

matters is to achieve an effective safekeeping and protection of Nature, the 

cultures and forms of life associated to it, and biodiversity, not because of the 

mere material, genetic or productive usefulness they may have for human beings, 

but because in its status as a living entity made up by other multiple life forms and 

cultural representations, these are individualized subjects of right. This turns 

them into a new imperative of comprehensive protection and respect by States and 

societies. In summary, only by starting from an attitude of profound respect and 

humility towards Nature, its members and their culture, is it possible to enter into 

a relationship with them in fair, equitable terms, leaving aside any concept limited 

to simple useful, economic, or efficient value.” 

“Indeed, Nature and the environment are a transversal element as regards the 

Colombian constitutional order. Their importance naturally relies on their 

relation to the human beings living in it, and the need to have a healthy 

environment to lead a dignified life, in wellbeing conditions, but also in 

connection with the other living organisms with which we share the planet, 

understood as beings deserving of protection themselves. The point is being aware 

of the interdependence connecting all of us living beings on Earth; that is, 

acknowledging ourselves as constituting parts of the global ecosystem –the 

biosphere–, rather than based on normative categories of domination, simple 

exploitation, or usefulness. This position becomes especially relevant in 

Colombian constitutionalism, taking into account the principle of cultural and 

ethic pluralism supporting it, just as the ancestral knowledge, tradition and habits 

passed on by the native and tribal peoples (…).” 
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“(…) In this context, the Chamber finds it necessary to move forward in the 

interpretation of applicable law and in the ways to protect fundamental rights and 

their subjects, due to the high degree of degradation and threat found in the basin 

of the Atrato river. Fortunately, at the international level (as seen from item 5.11) 

a new legal approach has been developing, called biocultural rights, with the 

central premise of the relationship of deep unity and interdependence between 

Nature and human beings, which results in a new social-juridical understanding 

in which Nature and the environment should be taken seriously and in full exercise 

of their rights. That is, as subjects of right (…).” 

“(…) Justice regarding Nature must be applied beyond the human scene, and it 

should allow Nature to be a subject of right. It is in this understanding that the 

Chamber deems it necessary to move a step ahead in jurisprudence towards 

constitutional protection of one of our most important sources of biodiversity: 

the Atrato river. This interpretation becomes fully justified in the higher interest 

of the environment that has been extensively developed by constitutional 

jurisprudence, and which is made up by many constitutional clauses making up 

what has been called the “Ecological Constitution” or “Green Constitution.” 

This set of provisions allow to claim the transcendence of a healthy environment 

and the interdependent bond with human beings and the State.” 

“From what is stated above, a series of obligation of protection and guarantee of 

the environment by the hand of the State can be derived. The State is the main 

responsible agent for its protection, maintenance and preservation, which it is to 

materialize by means of responsible environmental public policies (sustainable 

governance), the issuing of CONPES documents, legislation on the matter and 

National Development Plans, among others. That without detriment to the duty of 

protection and care that also affects civil society and the communities themselves 

to take care of natural resources and biodiversity. In this sense, the Chamber 

considers it pertinent to call on the ethnic communities living in the Atrato river 

basin to, within the exercise of their habits, use and traditions, protect the 
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environment of which they are the first guardians and responsible agents (…)”55 

(highlights added) 

13. It is clear that despite several international commitments, legislation, and 

jurisprudence on the subject, the Colombian State has not efficiently tackled the problem 

of deforestation in the Amazon. 

13.1. Indeed, the three regional autonomous corporations with jurisdiction in the 

Amazon territory have not made any efforts to reduce the concentrated area of 

deforestation, which amounts to 47.23% of the AT-D56, distributed as follows: in the 

Corporation for the Sustainable Development of the South of the Amazon –

Corpoamazonia, 24.47%; in the Corporation for the Sustainable Development of the 

North and the East of the Amazon –CDA, 11.10%; and in the Corporation for the 

Sustainable Development of the Special Management Area La Macarena –Cormacarena, 

11.67%.57 

In this way, the aforementioned environmental authorities58 are not fulfilling their 

duty to evaluate, control, and monitor natural resources, nor to impose and implement 

sanctions in cases when there is a violation of environmental protection regulations in 

their jurisdiction, despite being able to even request help from other national and local 

agencies in order to protect natural resources in case they lack the necessary resources. 

13.2 The deforestation in the Colombian Amazon also occurs in places under the 

care of Natural National Parks of Colombia, PNN, specifically in the Sierra de la 

 
55 Constitutional Court, Decision T-622 of 2016. 

56 Early Deforestation Alerts. 

57 IDEAM, UNDP, DNP, MADS, Ministry of Foreign Affairs. Nuevos escenarios de cambio climático 

para Colombia 2011-2100 (2015). 

58 The Regional Autonomous Corporation were created by Act 99 of 1993. Among their functions, they 

have the following: “Fulfilling the role of highest environmental authority in the area of their 

jurisdiction, according to higher-level regulations and pursuant to the criteria and guidelines laid out by 

the Ministry of Environment;” “Fulfilling the functions of evaluation, control and environmental 

monitoring of the use of water, soil, air, and other renewable natural resources;” and “Imposing and 

executing, preventively and without detriment to the competences attributed by law to other authorities, 

the law-keeping measures and penalties considered by law, in case there is a violation to the 

environmental protection and renewable natural resources management regulations, and demand a 

remedy to any caused damage, bound to the pertinent regulations.” 
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Macarena, Nukak, Tinigua, and La Paya parks, “which rank in positions 3, 5, 6, and 9, 

respectively, of the Parks with the highest concentration of AT-D in 2017.”59 

The deforestation in natural national parks is proof of the negligence in fulfilling 

the legal functions assigned to the Natural National Parks (PNN) of Colombia, taking into 

account that the reduction in forest mass in protected areas is a situation that by regulatory 

provision60 should be controlled and penalized by that authority, which is entitled, if it 

did not have the capacity to perform such task, to demand collaboration from other 

authorities, whether at the national, departmental, or municipal level. 

13.3. The departments with jurisdiction over the Amazon territory, such as 

Amazonas, Caquetá, Guaviare, and Putumayo also fail to discharge the duties imposed to 

them by law regarding the environmental protection of the Colombian Amazon. While it 

is true, they have the duty to assist the Regional Autonomous Corporations (CAR) with 

authority over their territories, it pertains to them to mitigate the deforestation rates 

together with the CARs.61 

13.4. As regards the municipalities that extend over the Amazon area, according 

to the AT-D bulletin, in particular La Macarena, Valle del Guamuez, Puerto Asís, San 

Vicente del Caguán, Vistahermosa, San José del Guaviare, Puerto Guzmán, Orito, Puerto 

Rico, Mapiripán, Cartagena del Chairá, Calamar, Uribe, Solano, Puerto Leguizamo, El 

Retorno, Miraflores, and Florencia, they concentrate high levels of deforestation in 

201762. That notwithstanding, according to the reports brought to this action, they are not 

working to counteract this situation. 

What is stated above fails to discharge their legal and regulatory attributions, set 

forth by Article 3 of Act 1551 of 2012, whereby the municipalities are vested with the 

 
59 Eleventh AT-D Bulletin, IDEAM. 

60 The Natural National Parks Unit was created by Decree 3572 of 2011, which among its functions 

establishes that of “exercising law-keeping and punitive functions within the terms provided for by law.” 

61 The environmental functions of the departments, pursuant to Article 64 of Act 99 of 1993, consist in: 

“promoting and executing national, regional and sector programs and policies regarding the 

environment and renewable natural resources.” They are also to “coordinate and lead, with the advice of 

the Regional Autonomous Corporations, the inter-municipal environmental control and monitoring 

activities that should take place within the departmental territory, supported by law enforcement, as 

regards the mobilization, processing, use, profit and marketing of renewable natural resources.” 

62 IDEAM, Tenth Early Deforestation Alert (AT-D) Bulletin, first quarter 2017, second quarter 2017, 

third quarter 2017. 2017. 
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duty to “ensure an appropriate management of natural resources and the environment, 

according to the Constitution and the law.” 

Likewise, the abovementioned provision binds the abovementioned local 

authorities to “draft and adopt land management plans, specifically regulating the uses 

of soil in urban, expansion, and rural areas, according to the laws and taking into account 

the instruments defined by the Agricultural Rural Planning Unit, UPRA, for the 

management and efficient use of rural soil,” an obligation that, in the long run, has not 

been properly fulfilled. 

The above omission is further substantiated in the reply from the National 

Planning Department to the right of petition submitted by the plaintiffs, which was 

brought to the attention of this action. It specified that “the drafting, revision and 

adjustment of the Land Management Plans is within the direct jurisdiction of the 

Municipal Administrations, and it is conducted within the framework of the provisions of 

Act 388 of 1997 (as modified in its pertinent sections by Acts 507 of 1999 and 902 of 

2004), implemented by Decrees 2079 of 2003 and 4002 of 2004, compiled in Decree 1077 

of 2015 and in Article 91 of Act 1753 of 2015.” 

14. Therefore, in order to protect this ecosystem vital for our global future, just as 

the Constitutional Court declared the Atrato river, the Colombian Amazon is recognized 

as an entity, a “subject of rights,” entitled to protection, conservation, maintenance and 

restoration led by the State and the territorial agencies that are a part of it. 

Consequently, we grant the relief, and order the Presidency of the Republic, the 

Ministry of Environment and Sustainable Development, and the Ministry of Agriculture 

and Rural Development, in coordination with the actors of the National Environmental 

System and the participation of the plaintiffs, the affected communities, and the interested 

population in general, to formulate a short-, medium-, and long-term action plan within 

the next four (4) months from today’s notice, to counteract the rate of deforestation in the 

Amazon, tackling climate change impacts. 

This plan will aim to mitigate the early deforestation alerts issued by IDEAM. 
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Likewise, the Presidency of the Republic, the Ministry of Environment and 

Sustainable Development, and the Ministry of Agriculture and Rural Development will 

be ordered to formulate within the next five (5) months following today’s notice, with the 

active participation of the plaintiffs, the affected communities, scientific organizations or 

environmental research groups, and the interested population in general, the construction 

of an “intergenerational pact for the life of the Colombian Amazon - PIVAC” to adopt 

measures aimed at reducing deforestation and greenhouse gas emissions to zero. It should 

also have national, regional, and local implementation strategies of a preventative, 

mandatory, corrective, and pedagogical nature, directed towards climate change 

adaptation. 

Also, all the municipalities in the Colombian Amazon, within the next five (5) 

months following today’s notice, are compelled to update and implement the Land 

Management Plans, in all relevant aspects. They should also include an action plan to 

reduce deforestation to zero in their territory, which should encompass preventative, 

mandatory, corrective, and pedagogical measurable strategies, oriented towards climate 

change adaptation. 

The Corporation for the Sustainable Development of the South of the Amazon –

Corpoamazonia, the Corporation for the Sustainable Development of the North and the 

East of the Amazon –CDA, and the Corporation for the Sustainable Development of the 

Special Management Area La Macarena –Cormacarena will be ordered, within the next 

five (5) months following today’s notice and regarding their jurisdiction, to implement an 

action plan that, through police, judicial, or administrative measures, counteracts the 

deforestation problems reported by IDEAM. 

In addition, within their duties, the defendants will have to, in the forty-eight (48) 

hours following the completion of this ruling, increase actions tending to mitigate 

deforestation while the modifications contained in the aforementioned mandate are 

carried out. Within the responsibilities assigned, they must urgently present the 

complaints before the corresponding administrative and judicial entities. 
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3. DECISION 

In merit of the above, the Supreme Court of Justice, in a Civil Cassation Chamber, 

administering justice in the name of the Republic and by authority of the Constitution and 

the Law, 

RESOLVES: 

FIRST, TO REVOKE the sentence filed on the date and place mentioned before, 

based on what has been presented hereinabove, and instead grant the protection requested. 

Consequently, it ORDERS the Presidency of the Republic, the Ministry of 

Environment and Sustainable Development, and the Ministry of Agriculture and Rural 

Development, in coordination with the actors of the National Environmental System and 

the participation of the plaintiffs, the affected communities and the interested population 

in general, to formulate a short-, medium-, and long-term action plan within the next four 

(4) months from today’s notice, to counteract the deforestation rate in the Amazon, 

tackling climate change impacts. 

This plan will aim to mitigate the early deforestation alerts issued by IDEAM. 

Similarly, it ORDERS the Presidency of the Republic, the Ministry of 

Environment and Sustainable Development, and the Ministry of Agriculture and Rural 

Development, to formulate in the five (5) following months from today’s notice, with the 

active participation of the plaintiffs, affected communities, scientific organizations or 

environmental research groups, and the interested population in general, to generate an 

“intergenerational pact for the life of the Colombian Amazon - PIVAC,” to adopt 

measures aimed at reducing deforestation and greenhouse gas emissions to zero. It should 

have national, regional and local implementation strategies of a preventative, mandatory, 

corrective, and pedagogical nature, directed towards climate change adaptation. 

In the same manner, it ORDERS all municipalities in the Colombian Amazon, 

within the next five (5) months following today’s notice, to update and implement Land 

Management Plans, in all relevant aspects. They should also include an action plan to 

reduce deforestation to zero in their territory, which should encompass preventative, 

1138



Number: 11001-22-03-000-2018-00319-01 

37 

mandatory, corrective, and pedagogical measurable strategies, oriented towards climate 

change adaptation. 

Lastly, it ORDERS the Corporation for the Sustainable Development of the South 

Amazon –Corpoamazonia, the Corporation for the Sustainable Development of the North 

and East Amazon –CDA, and the Corporation for the Sustainable Development for the 

Special Management Area La Macarena –Cormacarena, within the next five (5) months 

following today’s notice and regarding their jurisdiction, to create an action plan that, 

through police, judicial or administrative measures, counteracts the deforestation 

problems reported by IDEAM. 

In addition, within their duties, the defendants will have to, in the forty-eight (48) 

hours following the completion of this ruling, increase actions tending to mitigate 

deforestation while the modifications contained in the aforementioned mandate are 

carried out. Within the responsibilities assigned, they must urgently present the 

complaints before the corresponding administrative and judicial entities. 

SECOND, Communicate in writing what was decided to those interested and send 

a file to the Constitutional Court for its eventual review. 

 

NOTIFY AND IMPLEMENT 

 

AROLDO WILSON QUIROZ MONSALVE (President of the Chamber) 

MARGARITA CABELLO BLANCO 

ALVARO FERNANDO GARCIA RESTREPO (issuing minority opinion) 

LUIS ALONSO RICO PUERTA (issuing minority opinion) 

ARIEL SALAZAR RAMIREZ (issuing minority opinion) 

OCTAVIO AUGUSTO TEJEIRO DUQUE 

LUIS ARMANDO TOLOSA VILLABONA 
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JUDGMENT

An open cut coal mine is proposed

1 There is a valley, near Rocky Hill, that a coal mine proposes to cut and fill. The
Gloucester valley is a creature of a unique topographic feature. The valley is the floor of
a nest, the sides being ranges east and west. The Bucketts is the rocky range to the
west. The Mograni range is the mountain range to the east. Both ranges are forest clad.
Over aeons, the ranges have eroded. The foothills are talus and slopes, broken by
gullies and creeks. The valley floor is an alluvial plain, through which the Avon River
flows.

2 In this topographical embrace nestles the country town of Gloucester. The valley and
footslopes surround the town. The higher ranges complete the enclosure. The setting is
scenic and serene. An idyll, some suggest.

3
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Beneath the surface of the valley lies the mineral resource of coal. Geological forces
have pushed productive seams of coal near to the surface in the valley beneath Rocky
Hill.

4 A mining company, Gloucester Resources Limited (GRL), wishes to mine this coal. It
has proposed an open cut coal mine to produce 21 million tonnes of coal over a period
of 16 years.

5 The location of this coal resource, and hence the open cut mine, is close to the town of
Gloucester. The town has a core of denser urban development and a penumbra of
rural-residential estates and smaller agricultural and agri-tourism properties. These
outliers of the town are within one to two kilometres of the boundary of the proposed
mine. Some properties within the rural-residential estates are only about a kilometre
from the mining pit. They are even closer to the large earthern barrier that will be
constructed to shield the mining pit from direct view.

6 The proposed mine has divided the community of Gloucester. Of the submissions on
the amended development application, 90% opposed the mine and of the submissions
from the Gloucester postcode, 83% opposed the mine. They are concerned about the
noise and dust impacts of the mine, the adverse impacts on the visual amenity and
rural and scenic character of the valley, and the social impacts on the community. They
are also concerned that the opening of a new coal mine will contribute to climate
change. The supporters of the mine primarily invoke the economic benefits that a new
mine will bring, including local employment and expenditure.

7 The proponent, GRL, unsuccessfully applied to the Minister for Planning for
development consent for the Rocky Hill Coal Project. The Minister, by his delegate the
Planning and Assessment Commission, refused consent to the mine. GRL appealed to
this Court. The Court on the appeal exercises the function of the Minister as the
consent authority to determine the development application for the Rocky Hill Coal
Project.

8 I have determined that GRL’s development application for the Rocky Hill Coal Project
should be refused. The mine will have significant adverse impacts on the visual amenity
and rural and scenic character of the valley, significant adverse social impacts on the
community and particular demographic groups in the area, and significant impacts on
the existing, approved and likely preferred uses of land in the vicinity of the mine. The
construction and operation of the mine, and the transportation and combustion of the
coal from the mine, will result in the emission of greenhouse gases, which will
contribute to climate change. These are direct and indirect impacts of the mine. The
costs of this open cut coal mine, exploiting the coal resource at this location in a scenic
valley close to town, exceed the benefits of the mine, which are primarily economic and
social. Development consent should be refused.

The development application for the Rocky Hill Coal Project

9
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GRL lodged a development application for consent to carry out the Rocky Hill Coal
Project on 18 December 2012. The Rocky Hill Coal Project is State significant
development within the meaning of s 89C(1) now s 4.36(1) of the Environmental
Planning and Assessment Act 1979 (“EPA Act”). It is development for the purposes of
coal mining as defined in Item 5 of Sch 1 to State Environmental Planning Policy (State
and Regional Development) 2011 (“SEPP SRD”) and is declared by cl 8 of SEPP SRD
to be State significant development. The Minister for Planning is the consent authority
for State significant development (the former s 89D(1) now s 4.5 of the EPA Act).
Accordingly, GRL lodged its development application with the Department of Planning
and Environment (the Department).

10 The originally proposed development was to extract 2.5 million tonnes per year of run-
of-mine (“ROM”) coal from a new open cut mine and to construct a coal handling and
preparation plant as well as an overland conveyor to transport product coal to a
dedicated load-out bin and rail loop for transportation to the Port of Newcastle.

11 On 11 August 2016, the Minister’s delegate agreed to accept, and GRL lodged, an
amended development application and amended environmental impact statement
(“EIS”) for the State significant development of the Rocky Hill Coal Project (under cl
55(1) of the Environmental Planning and Assessment Regulation 2000 (“EPA
Regulation”)). The amended EIS for the amended Rocky Hill Coal Project stated that
the principal coal product to be produced from the Rocky Hill Coal Mine is coking coal
which is used in the manufacture of steel. The maximum ROM coal production would
be 2 million tonnes per annum and the total ROM coal production would be 21 million
tonnes.

12 The Rocky Hill Coal Project is estimated to be developed, operated and rehabilitated
over a period of up to 21 years. The site establishment and construction stage would
occur over a period of approximately 10 months, mining operations would occur over a
period of approximately 16 years and final void backfilling and closure would occur over
approximately 3 years.

13 Of the site area of approximately 832ha, about 500ha would be disturbed throughout
the life of the Rocky Hill Coal Project.

14 The proposed mine is to consist of the following principal components, the location of
which is identified in Figure B to the Executive Summary to the amended EIS:

(a) Three contiguous open cut pits (Avon, Bowen Road and Main Pits)
varying in depth from approximately 80m to 220m, lying to the west of
what is currently McKinley’s Lane;

(b) a long-term “amenity barrier” to the west and north of the site stretching
for around 2.5km north-south, with variable height, rising between 10-
40m above the natural ground level (amended EIS, p 2-42), as well as
two interim barriers which are intended to visually screen areas of activity
and provide for noise mitigation;

(c) a consolidated in-pit and permanent out-of-pit overburden emplacement
(at the base of the hill after the incline commences) and an interim
overburden emplacement (which would be removed at the cessation of
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coal extraction with the overburden materials from that area used to
backfill the final void);

(d) a ROM pad and associated breaker station comprising a feed conveyor,
rotary breaker, a sized coal conveyor and coal bin from which the trucks
would be loaded; and

(e) a new sealed 4.4km private haul road to be used by multi-combination
trucks to transport ROM coal from the coal bin at the Rocky Hill Site to
the Stratford Mining Complex.

15 During an approximate 10 month period following the grant of development consent
and other required approvals, GRL proposes to undertake site establishment activities,
including the construction of water management structures and the private haul road
and upgrading of the surrounding public roads.

16 Sequential mining operations would involve the following:

(a) Vegetation clearing – Around 51.8ha of remnant native vegetation is to
be progressively cleared.

(b) Soil removal and stockpiling – Topsoil (to a depth of 10-15cm) and
subsoil (to a further depth of 60-85cm) from the pit site will be stripped
and stored until the sequence of mining allows its transfer onto the final
landform.

(c) Overburden removal – the majority of overburden from the initial 2 years
of mining would be used to construct the western and northern amenity
barriers. Subsequently, the overburden would be placed within the
proposed footprint of disturbance either beyond the open cut pits or
within the open cut pits. Reject (rock) materials from the rotary breaker
would be collected from the reject stockpile and backloaded by haul
trucks to the overburden emplacement where they would be mixed
randomly with the overburden. As the final landform is progressively
developed from Year 3 onwards, long term revegetation activities would
be undertaken.

(d) Coal recovery – the coal exposed in each open cut pit would be removed
by excavator and transported by haul truck to the ROM pad.

(e) Rehabilitation – areas of disturbance would be progressively rehabilitated
(either temporarily or permanently). The final void would be backfilled in
an attempt to create a landform resembling the landscape prior to
development. The achievability of this aim was questioned by the
Minister.

17 The construction workforce for the mining development would be 60 persons and the
operations workforce would be 110 persons. The amended EIS states that GRL has
“retained its target of 75% of locally resident employees by the end of Year 3
operations”. While this may be GRL’s target, the achievability of such target was
questioned by the Minister.

18 Mining operations would occur during the daytime during Years 1-3 (7am-6pm Monday
to Friday and 8am-1pm Saturday) and the daytime and evening (7am-10pm Monday to
Saturday) from Years 4-16.

19 During operations, there are expected to be approximately 156 to 278 light vehicle
movements and 10 to 18 heavy vehicle movements occurring per day. Peak
operational traffic movements would occur around shift start and finish times, between
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6am and 7am, 1.45pm and 2.45pm, 5.30pm and 6.30pm and 10.15 and 10.45pm.

The assessment and determination of the development application

20 As required by the former s 89F(1) of the EPA Act, the amended Project Application
was placed on exhibition from 17 August to 14 October 2016. At the conclusion of this
exhibition period, the Department had received 2,570 submissions, with 2,308 in
objection and 261 in support. Thus, approximately 90% of submissions opposed the
mining development. Of the 2,308 objections received, 2,294 were individual letters
(including 1,108 form letters) and 14 were from special interest groups. 72% of
objectors raised the visual impacts of the mine as a reason for refusal. 66% of objectors
raised the location of the mine and its proximity to other land uses.

21 Pursuant to cl 85A of the EPA Regulation, on 26 October 2016, the Department wrote
to GRL requesting a response to this second round of submissions. GRL provided its
response on 19 June 2017. In October 2017, the Department published its
environmental assessment report on the amended Rocky Hill Coal Project. The
Department concluded:

“Having assessed all matters relevant to the amended project as set out in this report,
the Department does not consider that the amended project is able to or should be
approved, and the Department does not recommend that the Commission approve the
development.”

22 On 23 October 2017, the amended development application was referred to the
Planning and Assessment Commission, as the delegate of the Minister, for
determination. On 14 December 2017, the Commission determined the amended
development application under the former s 89E(1) of the EPA Act by refusing consent
to the application. The Commission gave three reasons:

(1) The creation and operation of an open cut coal mine in this proposed location,
within the RU1 and E3 zones of the Gloucester Local Environmental Plan 2010,
is in direct contravention of each zone’s objectives;

(2) The residual visual impact of the mine would be significant throughout all stages
of the Project; and

(3) The Project is not in the public interest.

The appeal to the Court against the Minister’s refusal

23 On 19 December 2017, GRL filed an appeal under then s 97 now s 8.7 of the EPA Act
against the Minister’s refusal of consent. On 23 April 2018, the Court ordered that
Gloucester Groundswell Inc be joined as a party to the proceedings, pursuant to s
8.15(2) of the EPA Act. Gloucester Groundswell is a local community action group
concerned about the impacts of the Rocky Hill Coal Project on the local community and
on the local and wider environment.

24 The Minister and Gloucester Groundswell raised numerous contentions as to why they
said development consent should be refused to the Rocky Hill Coal Project. As finally
pleaded in the Minister’s amended statement of facts and contentions filed 23 May
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2018 and Gloucester Groundswell’s statement of facts and contentions filed 1 May
2018, the principal contested issues may be summarised as:

(1) the incompatibility of the proposed mine with the existing, approved and likely
preferred uses of land in the vicinity of the proposed mine, under cl 12 of State
Environmental Planning Policy (Mining, Petroleum Production and Extractive
Industries) 2009 (“the Mining SEPP”);

(2) the adverse visual impacts of the mine;

(3) the adverse social impacts of the mine, including social impacts caused by the
noise, dust and visual impacts of the mine;

(4) the economic and public benefits of the mine are uncertain and overstated and
not shown to be greater than the public costs of the mine; and

(5) the Rocky Hill Coal Project is not in the public interest because:

(a) of the matters in (1) to (4) above; and

(b) it is contrary to the principles of ecologically sustainable development
because the direct and indirect greenhouse gas emissions of the mine
will contribute to climate change.

The planning framework for determining the mine proposal

25 As noted above, GRL’s development application for the Rocky Hill Coal Project is in
respect of State significant development. The power to determine a development
application in respect of State significant development is in s 4.38(1) of the EPA Act,
which provides:

“The consent authority is to determine a development application in respect of State
significant development by:

(a)  granting consent to the application with such modifications of the proposed
development or on such conditions as the consent authority may determine, or

(b)  refusing consent to the application.”
26 Although development consent may not be granted if the development is wholly

prohibited by an environmental planning instrument (see s 4.38(2)), development
consent may be granted despite the development being partly prohibited by an
environmental planning instrument (s 4.38(3)). These subsections are not engaged in
the facts of this case. As explained below, the applicable Gloucester Local
Environmental Plan 2010 (“GLEP 2010”) permits open cut coal mining with consent in
the RU1 Primary Production zone (which applies to 23% of the site of the Rocky Hill
Coal Project) but prohibits open cut coal mining in the E3 Environmental Management
zone (which applies to 77% of the site). However, cl 7(1)(b) of the Mining SEPP makes
mining permissible with consent in the E3 Environmental Management zone because
development for the purposes of extensive agriculture may be carried out without
consent in that zone. The Mining SEPP prevails to the extent of any inconsistency over
GLEP 2010. Development for the purpose of mining is therefore permitted on the whole
site.

27 Section 4.15 of the EPA Act applies to the determination of the development application
for State significant development (s 4.40 of the EPA Act). Section 4.15(1) provides:
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“(1) In determining a development application, a consent authority is to take into
consideration such of the following matters as are of relevance to the development the
subject of the development application:

(a) the provisions of:

(i) any environmental planning instrument, and

(ii) any proposed instrument that is or has been the subject of public
consultation under this Act and that has been notified to the consent
authority (unless the Planning Secretary has notified the consent
authority that the making of the proposed instrument has been deferred
indefinitely or has not been approved), and

(iii) any development control plan, and

(iiia) any planning agreement that has been entered into under section
7.4, or any draft planning agreement that a developer has offered to
enter into under section 7.4, and

(iv) the regulations (to the extent that they prescribe matters for the
purposes of this paragraph),

that apply to the land to which the development application relates,

(b) the likely impacts of that development, including environmental impacts on
both the natural and built environments, and social and economic impacts in the
locality,

(c) the suitability of the site for the development,

(d) any submissions made in accordance with this Act or the regulations,

(e) the public interest.”
28 The relevant environmental planning instruments are the Mining SEPP and GLEP.

29 The aims of the Mining SEPP are stated in cl 2 to include:

“The aims of this Policy are, in recognition of the importance to New South Wales of
mining, petroleum production and extractive industries:

(a) to provide for the proper management and development of mineral,
petroleum and extractive material resources for the purpose of promoting the
social and economic welfare of the State, and

(b) to facilitate the orderly and economic use and development of land
containing mineral, petroleum and extractive material resources, and

(b1) to promote the development of significant mineral resources, and

(c) to establish appropriate planning controls to encourage ecologically
sustainable development through the environmental assessment, and
sustainable management, of development of mineral, petroleum and extractive
material resources, and…”

30 The Mining SEPP applies to all of New South Wales (cl 4). If the Mining SEPP is
inconsistent with any other environmental planning instrument, the Mining SEPP
prevails to the extent of the inconsistency (cl 5(3) of the Mining SEPP and see s 3.28(1)
(a) of the EPA Act).

31 Clause 7 of the Mining SEPP makes certain mining development permissible with
consent, including “mining carried out…on land where development for the purposes of
agriculture or industry may be carried out (with or without consent)” (cl 7(1)(b)(i) of the
Mining SEPP). “Mining” is defined in cl 3(2) of the Mining SEPP to mean:

“the winning or removal of materials by methods such as excavating, dredging, or
tunnelling for the purpose of obtaining minerals, and includes:
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(a) the construction, operation and decommissioning of associated works, and

(b) the stockpiling, processing, treatment and transportation of materials extracted, and

(c) the rehabilitation of land affected by mining.”
32 Open cut mining is a type of mining and is defined in cl 3(2) of the Mining SEPP to

mean “mining carried out on, and by excavating, the earth’s surface but does not
include underground mining.”

33 As explained below, GLEP 2010 permits without consent development for the purposes
of extensive agriculture in the E3 Environmental Management zone and permits without
consent development for the purposes of extensive agriculture and with consent
development for the purposes of agriculture in the RU1 Primary Production zone.
Extensive agriculture is a type of agriculture and is defined in GLEP 2010 to mean “any
of the following: the production of crops or fodder (including irrigated pasture and
fodder crops) for commercial purposes, the grazing of livestock for commercial
purposes, beekeeping, or a dairy (pasture-based).”

34 Clause 7(1)(b)(i) of the Mining SEPP therefore makes mining permissible with consent
in the E3 Environmental Management zone, notwithstanding that mining is prohibited in
that zone by GLEP 2010. The Mining SEPP prevails over GLEP 2010 to the extent of
any inconsistency.

35 Clause 12 of the Mining SEPP requires the consent authority, before determining a
development application for mining, to consider the compatibility of the proposed mine
with other land uses in the vicinity of the mine. Clause 12 provides:

“Before determining an application for consent for development for the purposes of
mining, petroleum production or extractive industry, the consent authority must:

(a) consider:

(i) the existing uses and approved uses of land in the vicinity of the
development, and

(ii) whether or not the development is likely to have a significant impact on the
uses that, in the opinion of the consent authority having regard to land use
trends, are likely to be the preferred uses of land in the vicinity of the
development, and

(iii) any ways in which the development may be incompatible with any of those
existing, approved or likely preferred uses, and

(b) evaluate and compare the respective public benefits of the development and the
land uses referred to in paragraph (a) (i) and (ii), and

(c) evaluate any measures proposed by the applicant to avoid or minimise any
incompatibility, as referred to in paragraph (a) (iii).”

36 Clause 12 is critical to the Minister’s and Gloucester Groundswell’s principal contention
that the Rocky Hill Coal Project should be refused. I will address the clause in more
detail when I deal with that contention.

37 Clause 12AB identifies various non-discretionary development standards for mining for
the purposes of s 4.15(2) and (3) of the EPA Act (cl 12AB(2) of Mining SEPP). The
object of the clause is stated in cl 12AB(1):
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“The object of this clause is to identify development standards on particular matters
relating to mining that, if complied with, prevents the consent authority from requiring
more onerous standards for those matters (but that does not prevent the consent
authority granting consent even though any such standard is not complied with).”

38 The development standards identified in cl 12AB include standards with respect to the
cumulative noise level (cl 12AB(3)) and cumulative air quality level (cl 12AB(4)). The
standards for the cumulative noise level and cumulative air quality level were amended
after the hearing of the appeal concluded. State Environmental Planning Policy (Mining,
Petroleum Production and Extractive Industries) Amendment (Air and Noise Impacts)
2018, which commenced on 21 September 2018, applies to development applications
made but not finally determined, before the commencement of the amendment (cl 23 of
the Mining SEPP).

39 The amended cumulative noise level standard in s 12AB(3) is:

“The development does not result in a cumulative amenity noise level greater than the
recommended amenity noise levels, as determined in accordance with Table 2.2 of the
Noise Policy for Industry, for residences that are private dwellings.”

40 The “Noise Policy for Industry” is defined in cl 12AB(9) to mean “the document
entitled Noise Policy for Industry published by the Environment Protection Authority and
in force as at the commencement of this clause”. That NSW Noise Policy for Industry is
the policy published in 2017. It replaced the NSW Industrial Noise Policy 2000.

41 The amended cumulative air quality level standard in cl 12AB(4) is:

“The development does not result in a cumulative annual average level greater than 25
µg/m3 of PM10 or 8 µg/m3 of PM2.5 for private dwellings.”

42 This cumulative air quality level is stricter than the former cumulative air quality level in
two respects: firstly, it lowers the cumulative annual average level of particles sized
PM10 from 30 µg/m3 to 25 µg/m3 and, secondly, it introduces a cumulative annual
average level for particles sized PM2.5, which is 8 µg/m3.

43 Subsections 4.15(2) and (3) of the EPA Act regulate the consent authority’s
consideration of the non-discretionary development standards. Those subsections
provide:

“(2) If an environmental planning instrument or a regulation contains non-discretionary
development standards and development, not being complying development, the
subject of a development application complies with those standards, the consent
authority:

(a) is not entitled to take those standards into further consideration in
determining the development application, and

(b) must not refuse the application on the ground that the development does not
comply with those standards, and

(c) must not impose a condition of consent that has the same, or substantially
the same, effect as those standards but is more onerous than those standards,
and the discretion of the consent authority under this section and section 4.16 is
limited accordingly.

(3) If an environmental planning instrument or a regulation contains non-discretionary
development standards and development the subject of a development application
does not comply with those standards:
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(a) subsection (2) does not apply and the discretion of the consent authority
under this section and section 4.16 is not limited as referred to in that
subsection, and

(b) a provision of an environmental planning instrument that allows flexibility in
the application of a development standard may be applied to the non-
discretionary development standard.”

44 There was a limited contest between the parties as to the effect of s 4.15(2). The
Minister and Gloucester Groundswell argued that s 4.15(2) does not preclude an
assessment of the qualitative aspects of the development which may be affected by the
matters to which the non-discretionary development standards relate and that cl 12AB
of the Mining SEPP does not constrain a consent authority from refusing consent or
imposing conditions of consent in relation to any matter or measurement that is not
covered by the non-discretionary standards identified in cl 12AB of the Mining SEPP.
GRL argued that, in some cases, the respondent’s submissions overstepped the mark
of what can be considered under s 4.15(2) of the EPA Act and cl 12AB of the Mining
SEPP. I will address this contest when I deal with the issues of the adverse noise
impacts and the economic and social impacts.

45 Clause 12A requires the consent authority to consider the Minister’s voluntary land
acquisition and mitigation policy. Subclause 12A (2) provides:

“(2) Before determining an application for consent for State significant development for
the purposes of mining, petroleum production or extractive industry, the consent
authority must consider any applicable provisions of the voluntary land acquisition and
mitigation policy and, in particular:

(a) any applicable provisions of the policy for the mitigation or avoidance of
noise or particulate matter impacts outside the land on which the development
is to be carried out, and

(b) any applicable provisions of the policy relating to the developer making an
offer to acquire land affected by those impacts.”

46 The “voluntary land acquisition and mitigation policy” is defined in cl 12A(1) to mean
“Voluntary Land Acquisition and Mitigation Policy approved by the Minister and
published in the Gazette on the date on which State Environmental Planning Policy
(Mining, Petroleum Production and Extractive Industries) Amendment (Air and Noise
Impacts) 2018 is published on the NSW legislation website” (which was 21 September
2018).

47 Clause 14, 15, 16 and 17 of the Mining SEPP require the consent authority, before
granting consent to the development for the purposes of mining, to consider whether
the consent should be issued subject to conditions relating to natural resource
management and environmental management (cl 14), resource recovery (cl 15),
transport (cl 16) and rehabilitation (cl 17).

48 Clause 14(2) of the Mining SEPP also requires consideration of an assessment of the
greenhouse gas emissions (including downstream emissions) of development for the
purposes of mining.

49 GLEP 2010 is the applicable local environmental plan. The particular aims of GLEP
2010 stated in cl 1.2(2) are:
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“(a) to manage the resources of Gloucester,

(b) to protect rural lands, natural resources and assets of heritage significance,

(c) to manage development to benefit the community,

(d) to embrace and promote the principles of ecologically sustainable development,
conservation of biological diversity and sustainable water management, and to
recognise the cumulative impacts of climate change,

(e) to protect, enhance and provide for biological diversity, including native threatened
species, populations and ecological communities, by long term management and by
identifying and protecting habitat corridors and links throughout Gloucester,

(f) to encourage a mix of housing to meet the needs of the community,

(g) to provide a secure future for agriculture.”
50 The majority of the site of the Rocky Hill Coal Project (77%) is zoned E3 Environmental

Management. The objectives of the E3 zone are:

“-To protect, manage and restore areas with special ecological, scientific, cultural or
aesthetic values.

-To provide for a limited range of development that does not have an adverse effect on
those values.

-To conserve biological diversity and native vegetation corridors, and their scenic
qualities, in a rural setting.”

51 Land uses permitted without consent in the E3 zone include extensive agriculture,
which is defined to include the production of crops or fodder for commercial purposes,
raising of livestock for commercial purposes or a pasture-based dairy. Land uses
permitted with consent in the E3 zone include various residential and tourism uses,
such as backpackers’ accommodation, bed and breakfast accommodation, camping
grounds, caravan parks, dual occupancies, dwelling houses, eco-tourist facilities and
farm stay accommodation. Land uses prohibited in the E3 zone include industries, high
density residential uses and retail and wholesale uses, as well as any other
development not specified as being permitted without consent or with consent. Mining,
including open cut mining, would fall into this last mentioned category and is prohibited
in the E3 zone by GLEP 2010.

52 The minority of the site of the Rocky Hill Coal Project (23%) is zoned RU1 Primary
Production. The objectives of the RU1 zone are:

“- To encourage sustainable primary industry production by maintaining and enhancing
the natural resource base.

- To encourage diversity in primary industry enterprises and systems appropriate for the
area.

- To minimise the fragmentation and alienation of resource lands.

- To minimise conflict between land uses within this zone and land uses within adjoining
zones.

- To encourage eco-tourism enterprises that minimise any adverse effect on primary
industry production and the scenic amenity of the area.”

53 Land uses permitted without consent in the RU1 zone include extensive agriculture.
Land uses permitted with consent in the RU1 zone include various types of agriculture;
various residential tourism uses, such as backpackers’ accommodation, bed and
breakfast accommodation, camping grounds, caravan parks, dual occupancies,
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dwelling houses, eco-tourist facilities and farm stay accommodation; various types of
industries; and open cut mining. The land uses that are prohibited in the RU1 zone are
any development not specified as being permitted without consent or with consent.

54 In the vicinity of the proposed mine there are large lot residential estates, including the
Forbesdale, Thunderbolt and Avon River Estates, which are zoned R5 Large Lot
Residential. The objectives of the R5 zone are:

“- To provide residential housing in a rural setting while preserving, and minimising
impacts on, environmentally sensitive locations and scenic quality.

- To ensure that large residential lots do not hinder the proper and orderly development
of urban areas in the future.

- To ensure that development in the area does not unreasonably increase the demand
for public services or public facilities.

- To minimise conflict between land uses within this zone and land uses within adjoining
zones.”

55 There is a restricted range of land uses permitted without consent in the R5 zone. The
land uses that are permitted with consent in the R5 zone include dual occupancies,
dwelling houses and bed and breakfast accommodation. Land uses that are prohibited
in the R5 zone are any development not specified as being permitted without consent
or with consent. Mining, including open cut mining, falls into this category and is
prohibited.

56 The Gloucester Development Control Plan 2010 (“DCP”) applies to the site of the
Rocky Hill Coal Project. In the Guidelines for subdivision in rural and environmental
protection zones, the DCP “requires the protection of the environment and scenic
qualities and character of the area by minimising the impact areas and retaining
existing vegetation” (p 105 of the DCP).

The impacts of the mine on existing, approved and likely preferred uses

57 The Minister’s principal contention as to why the Rocky Hill Coal Project should be
refused was the incompatibility of the proposed mine with other land uses in the vicinity,
contrary to cl 12 of the Mining SEPP. Clause 12 requires the consent authority to make
three evaluations. The first, in cl 12(a) is to consider:

“(i) the existing uses and approved uses of land in the vicinity of the development, and

(ii) whether or not the development is likely to have a significant impact on the uses
that, in the opinion of the consent authority having regard to land use trends, are likely
to be the preferred uses of land in the vicinity of the development, and

(iii) any ways in which the development may be incompatible with any of those existing,
approved or likely preferred uses.”

The vicinity of the development

58 Subclause 12(a) of the Mining SEPP refers to land uses “in the vicinity of the
development”. The parties’ planners, Mr Ryan for GRL and Mr Darroch for the Minister,
agreed that from a planning perspective, the “vicinity” of the development extends
beyond the land directly abutting the site of the Rocky Hill Coal Project. Determining the
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uses of land in the vicinity involves consideration of not only the proximity or nearness
in space of the uses of land to the proposed mine, but also visual considerations and
“demographic and geographic features of the area” (Abley v Yankalilla District Council
(1979) 22 SASR 147 at 152-153; (1979) 58 LGRA 234 at 239-240).

59 The planners agreed that the area in the “vicinity” of the proposed mine is generally
described in Mr Ryan’s evidence (at [14] and Figure 1) as extending, in the north, to the
north of the town of Gloucester; in the south, to the south of the Stratford Mine
Complex; in the east, to the Mograni Range; and in the west, to the rise of the Bucketts
Range. The planners agreed that the Forbesdale, Avon River and Thunderbolt rural
residential estates and the town of Gloucester were included within this area of the
vicinity.

60 Mr Ryan stated that identification of the “vicinity” of a development, in a planning
context, turns on the question of “what land is potentially open to experiencing some
impact from a particular development?” Thus the areas that lie within the “vicinity” of a
given mining proposal will turn on the nature and extent of the potential impacts of that
proposal. Mr Darroch generally agreed with this approach but did not consider that the
operational measures implemented to mitigate the impacts of the development may
affect how one views its “vicinity”; that is, the sphere of potential impacts.

61 Mr Darroch further observed that one should not take a static approach to the land uses
in the “vicinity” of the proposed Rocky Hill Site as “the occupants and visitors to the
valley are never fixed in any area”. He provided the example of a resident of the
Forbesdale Estate, who will not just experience the impacts of the proposed mine
statically from their living room window or front yard, but who will be impacted by the
mine as they move through the whole of the space characterised as the “vicinity”.
Indeed, many of the objectors referred to their enjoyment of their rural properties by
reason of their ability to horse ride and walk around the large parcels of land.

The existing, approved and likely preferred uses

62 Subclause 12(a) of the Mining SEPP requires consideration of three types of uses of
land in the vicinity of the development: existing uses, approved uses and likely
preferred uses.

63 Existing uses are uses of land that are actual, physical and lawful. The planners
agreed, and I find, that the existing uses in the vicinity of the proposed mine include:
residential (including rural-residential estates); tourism uses (including tourist and visitor
accommodation and tourism activities); agri-business (such as the Hillview Herb Farm)
and agriculture (including cattle grazing, hobby farms and dairy farming); and uses
associated with Gloucester township, including commercial (retail and business),
recreational facilities (such as the golf course) and social infrastructure facilities (such
as the high school and the hospital). Mr Ryan also included the Stratford Mine as an
existing land use in the vicinity. Mr Darroch observed that there was some overlap
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between tourist, residential and agricultural uses, with rural lifestyle “tree changers”
supplementing their income by providing tourist accommodation and engaging in
farming activities.

64 Approved uses are uses that have been approved by the grant of development consent
under the EPA Act, but have not commenced in accordance with the consent. The
planners agreed, and I find, that the approved land uses, to which development
consents have been granted in the last 12 months, include new and modified dwellings,
modifications to commercial premises and boundary adjustments.

65 Likely preferred uses refer to uses of the land that, having regard to land use trends,
are likely to be the preferred uses of land in the vicinity.

66 The planners agreed that indicators of land use trends, giving rise to likely preferred
uses, are: the historical, current and approved uses of the land; the planning controls
under the applicable land use zonings, including the range of permissible uses in each
zone, the objectives of each zone, and the development standards for development in
the zone, such as the minimum lot size; uses identified in State, regional and local
strategic plans, studies and strategies as being preferred future uses; and economic
circumstances.

67 Mr Darroch further observed that land use trends indicating the likely preferred uses
may be observed from historical progressions in planning instruments and planning
strategies. In this regard, he compared the express aims of the GLEP 2010 to those
contained in the preceding instrument, the Gloucester Local Environmental Plan 2000
(GLEP 2000) and identified a “very significant change and significant indicator of trend”,
namely, a shift away from the former objective of protecting “prime crop and pasture
land” to an objective of protecting “rural lands”, indicating a focus on a broader range of
land uses in the rural areas than just crop and pasture land. Mr Darroch considered that
the change in the objective from protecting “prime crop and pasture land” to providing
“a secure future for agriculture” recognises a change in the type of rural activity and
agricultural pursuits.

68 Mr Darroch also identified an increased emphasis in GLEP 2010 (when compared with
GLEP 2000) on promotion of the principles of ecologically sustainable development,
conservation of biological diversity and recognition of the cumulative impacts of climate
change (cl 1.2(2)(d) and (e) of GLEP 2010).

69 A comparison of the GLEP 2000 and GLEP 2010 zoning maps reveals, in this regard,
that a substantial parcel of land toward the south of the Forbesdale estate, previously
zoned as the equivalent of what is now RU1 (Primary Production), has been rezoned
E3 (Environmental Management) under the current GLEP 2010.

70 Mr Darroch noted an even more pronounced shift in land use trends when GLEP 2010
is compared to the still earlier instrument, being Gloucester Local Environmental Plan
1984, the aims of which were to “provide for the orderly expansion of urban
development arising from mining projects in the Shire of Gloucester, and to ensure that
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the existing rural and natural qualities of the Shire are preserved”. The GLEP 2010
objectives contain no mention of mining projects. Mr Darroch considered that the
change from “seeking the orderly expansion of urban development arising from mining
projects” to the GLEP 2010 aims “to manage the resources of Gloucester”, “to protect
rural lands, natural resources and assets of heritage significance” and “to manage
development to benefit the community” (cl 1.2(2)(a), (b) and (c)), is a clear indicator of
the progression that has led to the current rural land use trends.

71 Mr Darroch also considered the Gloucester Shire Council Housing Development
Strategy 2006 (“HDS 2006”) – described as the “cornerstone of the studies and
strategies informing the preparation of the GLEP 2010 and the change in land use
trends between 2000 and 2010” – to be important to ascertainment of relevant land use
trends which inform the likely preferred uses in the vicinity of the Rocky Hill Site. The
HDS 2006 noted that (p 16):

“In 2000 Gloucester Shire Council gazetted the current Local Environmental Plan to
guide development, including subdivision and housing, for a minimum period of twenty
years. At this time, Gloucester Shire was undergoing a decline in population due to the
impacts of a change in the timber industry and dairy deregulation.

In 2003, a development boom began to emerge across Australia and the excitement
that was initiated by the Baby Boomer generation had a substantial impact on all
residential, rural residential and rural land holdings across the shire.”

72 The HDS 2006 also included the following analysis of “Rural lifestyle housing” (p 26):

“The problem with the utilisation of land areas of 100 Ha for generally dwelling
construction is that the land available for agricultural activities requiring larger parcels is
becoming limited and very expensive. Due to this rise in land value, the purchase of
land for traditional agriculture is no longer viable, as a greater return is being realised
from the subdivision and sale of the land.”

73 The HDS continued (pp 28-29):

“The development concessions available and the subdivision of lots to obtain a dwelling
entitlement have resulted in a progressive change to the agricultural landscape in
Gloucester Shire. The traditional farms that have been impacted by government policy
and economic change are now developing as residential lots with agriculture as a
supplementary activity. This agricultural change has fragmented traditional agriculture;
however is allowing the emergence of a variety of agricultural industries to develop as
indicated in the Local Environmental Study.

Rural housing is developing and is taking a number of forms, from weekend occupation
of caravans and rural sheds to the construction of large homes and entertaining
facilities. An emergence of home business operations is occurring as people are opting
out of city life and running businesses partly from the rural home. Other permanent
business opportunities are growing in the boutique agricultural sector and in bed and
breakfast, farm stays and tourism ventures.

New rural housing does have the draw back of conflicts with agricultural activities as to
times of operation of machinery, fertilizer spreading, spray control and burning off of
vegetation. Generally complaints have been received by Council from new residents
who have purchased land for life style reasons and have not recognized the right to
farm principle. These complaints are very small in number.

The positives of new rural housing is that rural areas that experienced a decline in
population have been revitalized by new residents who are adding to rural activities,
joining the rural fire service and participating in local activities in th[eir] respective
community groups. This revitalization of rural communities is a positive transition.”

74
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Mr Darroch observed that, according to the HDS 2006, the location of future land
release areas for the kinds of “lifestyle” farms/dwellings to which the strategy refers is to
the south-east of the Gloucester village, and directly to the north of the proposed mine
site, which gives an indication of the likely preferred uses in these areas.

75 Mr Darroch further observed that the change from historically agriculture on large lots
towards the rural lifestyle agriculture of the “tree changers” is also commented upon in
the Agricultural Strategy for Gloucester Shire 2015 (“GAS 2015”) which notes that
“[t]here are a large number of hobby or life-style farms in the Shire. This is primarily the
result of retirees and some life-style change people moving to the area because of its
attractive climate, scenery and location”(p 13). Mr Darroch identified that this “confirms
the changing trends from large lot cropping and grazing to rural lifestyle land use, which
contributes to an understanding of the ‘likely to be preferred uses of land in the vicinity
of the development’”. The GAS 2015 also emphasised the “clean and green
environment” could be a marketing attribute both for Gloucester tourism and agricultural
businesses (pp 16-17).

76 Mr Ryan agreed with Mr Darroch’s comments on the GAS 2015 that hobby farms and
small scale farms had both positive and detrimental effects in the Shire.

77 Mr Darroch further considered that the tourism uses described in the GAS 2015 and
HDS 2006 were likely preferred uses with a propensity to grow in the area.

78 In this connection, the Destination Management Plan for 2015-2018 identified tourism
as a key component in creating a strong economy and noted that a key outcome was
“an improved quality and number of tourism facilities, products and operators” (p 4).

79 The planners agreed, and I find, that the likely preferred uses, having regard to the land
use trends in the vicinity of the Rocky Hill Coal Project, include: agri-business and
agriculture; rural dwellings and farm stays; large lot residential dwelling houses; tourism
accommodation and tourism operators, including agri-tourism; and residential and non-
residential uses associated with the Gloucester township.

80 Although Mr Ryan added mining as a likely preferred use, this was rejected by Mr
Darroch. The requirement for the consent authority to examine the likely preferred uses
under clause 12 of the Mining SEPP only arises for development that is otherwise
permissible with consent under the Mining SEPP. If the fact that a mining proposal were
permissible with consent was enough to lead to a conclusion that mining is a likely
preferred use, the consideration and balancing process provided for under clause 12
would have little work to do. Mr Darroch stated, in this regard:

“[I]f it were sufficient for permissibility of a use to lead to a conclusion that the use is a
Likely Preferred Use, there would be no need for the SEPP to refer to land use trends
or preferred uses, which necessarily makes DR’s [David Ryan’s] argument circular.”

81 I agree that mining should not be considered to be a likely preferred use in the vicinity
of the mining merely because the Mining SEPP makes mining permissible with consent
in the zones in the vicinity of the proposed mine.

The impact of the proposed mine on the likely preferred uses
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82 Paragraph 12(a)(ii) of the Mining SEPP requires consideration of whether the proposed
mine is likely to have a significant impact on the likely preferred uses in the vicinity of
the proposed mine. The Minister and Gloucester Groundswell contended that the
Rocky Hill Coal Project would have significant visual impacts, amenity impacts (by
reason of the noise and air quality impacts) and social impacts on the likely preferred
uses. GRL contended that the design and operation of the Rocky Hill Coal Project, and
the mitigation measures GRL proposes, will ensure that the proposed mine will not
have a significant impact on the likely preferred uses. I analyse the visual, amenity and
social impacts in successive sections of the judgment below. For the reasons I give
below, I find that, by reason of the visual, amenity and social impacts, the Rocky Hill
Coal Project will have a significant impact on the likely preferred uses in the vicinity of
the proposed mine.

The incompatibility with the existing, approved or likely preferred uses

83 Paragraph 12(a)(iii) of the Mining SEPP requires consideration of any ways in which
the proposed mine may be incompatible with any of the existing, approved or likely
preferred uses. Subclause 12(c) of the Mining SEPP requires an evaluation of any
measures proposed by the applicant to avoid or minimise any incompatibility found
under cl 12(a)(iii).

84 The Minister and Gloucester Groundswell contended that the Rocky Hill Coal Project
will be incompatible with existing, approved and likely preferred uses in the following
ways: the adverse impact on the rural character of land in the vicinity; the adverse
impact on the residential and rural-residential uses in the vicinity; the adverse impacts
on the agricultural uses in the vicinity; and the adverse impacts on tourism uses in the
vicinity. The Minister and Gloucester Groundswell contended that the measures
proposed by GRL will not avoid or minimise to an acceptable degree the incompatibility
of the Rocky Hill Coal Project with the rural character and the residential, rural-
residential, agricultural and tourism uses in the vicinity of the proposed mine.

85 GRL contended that the measures it proposed to mitigate the visual, amenity, and
social impacts, including the amenity barriers to minimise visual and noise impacts, and
the proposed conditions of consent, will ensure that the Rocky Hill Coal Project is not
incompatible with the existing, approved and likely preferred uses in the vicinity of the
proposed mine.

86 I address the visual, amenity, and social impacts of the proposed mine in successive
sections below. For the reasons I give below, I find that the Rocky Hill Coal Project, by
reason of its visual, amenity and social impacts, will be incompatible with the existing,
approved and likely preferred uses in the vicinity and that the measures proposed by
GRL will not avoid or minimise this incompatibility.

The comparative public benefits of the mine and other land uses

87
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Subclause 12(b) of the Mining SEPP requires an evaluation and a comparison of the
respective public benefits of the proposed mine and the existing, approved and likely
preferred uses of land in the vicinity of the proposed mine. GRL contended that the
Rocky Hill Coal Project will provide public benefits in terms of an economic benefit to
NSW in order of $224.5 million, in net present value terms, over the life of the mine;
employment opportunities in the local community, with GRL expressing a desire to have
75% local employees; and economic opportunities for local suppliers, with GRL
expressing a desire to spend 74% of total non-wage operational expenditure in the
Taree-Gloucester area.

88 The Minister and Gloucester Groundswell contended that the claimed public benefits of
the Rocky Hill Coal Project are uncertain and have been substantially overstated by
GRL. In comparison, the Minister and Gloucester Groundswell contended that the
public benefits of the existing, approved and likely preferred uses, if left unaffected by
the proposed mine, are certain and will be substantial. Gloucester Groundswell also
contended that the proposed mine will have significant public disbenefits by reason of
the direct and indirect greenhouse gas emissions attributable to the mine, contributing
to climate change.

89 I address the public benefits of the mine and other land uses below. For the reasons I
give below, I find that the public benefits of the Rocky Hill Coal Project have not been
proven to outweigh either the public costs of the proposed mine or the public benefits of
the existing, approved and likely preferred uses in the vicinity if those uses were left
unaffected by the proposed mine.

The visual impacts of the mine

90 There was some disagreement between the parties’ experts on visual impacts, Mr
Wyatt for GRL and Mr Moir for the Minister, as to the methodology that should be
employed to assess the visual impacts of the proposed mine, including the applicability
in Australia of the UK Guidelines for Landscape and Visual Impact Assessment.
Nevertheless, in the end, there was general agreement on the approach that should be
followed in order to assist the visual impacts of the Rocky Hill Coal Project. This
involved:

(a) an analysis of the existing visual environment to determine the baseline
against which the visual impacts of the proposed mine are to be
assessed;

(b) a viewpoint analysis to identify sites likely to be affected by the proposed
mine;

(c) an assessment of the extent of the visual impacts of the proposed mine
on the viewpoints, including the visual impacts during the life of the mine
and, after completion of mining, the cumulative visual impacts of the mine
and the night lighting impacts of the mine; and

(d) an assessment of the extent to which the visual impacts are mitigated by
the proposed mitigation measures.
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The existing visual environment

91 Analysis of the existing visual environment includes identification and appraisal of the
visual catchment, visual quality, landscape character, visual sensitivity and landscape
values.

92 The visual catchment or viewshed of the proposed mine is the study area for the visual
impact assessment. The viewshed is the area that may potentially be visually affected
by the proposed mine. Mr Wyatt explained that the viewshed is not the same as the
extent of visibility, as it might be possible to see components of the mine from areas
outside the viewshed. Rather, the viewshed is the area from which there could be a
visual impact.

93 Defining the viewshed is based on the elevations of the components of the mine and
the parameters of human vision. Mr Wyatt noted that the town of Gloucester and the
surrounding rural area in which the proposed mine is to be located is a landscape that
includes both natural and man-made elements. In this type of landscape, the viewshed
is defined by a distance at which the largest element of the mine would be an
insignificant or negligible element in a viewer’s field of view. The central field of view in
human vision is approximately 10 degrees (15 degrees whilst sitting). An object which
takes up less than 5% of this 10 degrees cone of view may be discernible. However, it
is an insignificant element in a landscape which has other signs of human modification.

94 Mr Wyatt said that the viewshed for the mine is based on a distance at which a 50m
visual barrier takes up 0.5 degrees of the vertical field of view. The vertical field of view
is between 10 degrees to 15 degrees. Therefore, the viewshed of the mine would
extend to a point at which a 50m high exposed face of the mine earthworks will take up
less than 5% of the normal vertical field of view (i.e. 0.5 degrees). The distance of 6km
was used by Mr Wyatt to define the edge of the viewshed or study area for this visual
assessment.

95 Mr Wyatt noted that within a viewshed, differing zones of visual impact can be
determined based upon the distance of the viewer to the exposed face of the largest
visual component of the mine. The visual impact of the mine at 6km is obviously less
than the visual impact of the mine seen from a distance of 0.5km, as the apparent
height and scale of the mine changes as a person moves nearer or further away.

96 Mr Wyatt noted that at 6km, a fully visible face of the mine earthworks 50m in height
would be approximately 0.5 degrees in vertical angle, and this is defined as the limit of
the viewshed. Between 1km to 3km, there would be a visually noticeable visual impact
where the face of the visual barrier would be visible in the landscape in most lighting
conditions. The landscape between the view and the mine can reduce visual impact,
more so if vegetation is closer to the viewer. Between 0.5km to 1km, a visually
prominent visual impact occurs where the exposed faces of the mine earthworks have
increased visibility and are visually prominent in the landscape. Vegetation is less
effective at screening the mine, unless the vegetation is in close proximity to the viewer.
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At less than 0.5km, a visually dominant visual impact would occur where the
component of the mine visible at this distance would dominate the landscape.
Vegetation, to be effective as a screen, must be located immediately adjacent to the
viewer.

97 The visual quality of the landscape refers to the value of the landscape to the
community. Mr Moir explained that scenes of high visual quality are those which are
valued by a community for the enjoyment, sense of place and improved amenity they
create. Conversely, scenes of low visual quality are of little value to the community, with
a preference that they be changed and improved, often through the introduction of
landscape treatments. Mr Moir explained that the assessment of the visual quality of
the landscape has regard to the following parameters:

“- visual quality increases as relative relief and topographic ruggedness increases

- visual quality increases as vegetation pattern variations increase

- visual quality increases due to the presence of natural and/or agricultural landscapes

- visual quality increases owing to the presence of water forms in the landscape
(without the water becoming a featureless expanse) and related to water quality and
associated activity.

- visual quality increases with increases in land use compatibility.”
98 Visual sensitivity is the measure of how critically a change to the existing landscape is

viewed by people from different areas. Mr Moir explained that the assessment of visual
sensitivity is based on the number of people affected, land use within the view and the
distance of the viewer from the proposal. In considering the sensitivity of the receptor,
two factors are considered: (a) the susceptibility of the receptor to the type of change
arising from the specific proposal and (b) the value attached to the receptor. The
magnitude of sensitivity is affected by: the size and scale of the effect, the geographical
extent of the area affected, the duration of the effect and its reversibility.

99 Mr Moir explained that sensitivity assessment can be supported using a matrix
approach. High, moderate and low ratings can be assigned to refer to the degree of
visual sensitivity of a particular land use to a visual impact within a particular distance of
that use. For example, Mr Moir assessed that residential uses, whether residences in a
township or rural residences, would have a high visual sensitivity within 0km to 2km
and within 2km to 4.5km, moderate visual sensitivity within 4.5km to 7km and low visual
sensitivity at greater than 7km. Mr Wyatt agreed that the visual sensitivity is always
considered to be high for residential receptors.

100 Mr Wyatt adopted a different approach of assessing landscape sensitivity by reference
to landscape units. Landscape units are based on the physical characteristics of the
area within the viewshed. The characteristics that assist in defining the landscape units
include geology, vegetation, topography and drainage patterns, as well as the extent of
man-made modifications and urban development. Mr Wyatt identified three landscape
units within the viewshed of the mine. These are:
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Gloucester Valley Floor – farmland: This is the landscape unit on which the mine
would be sited and comprises the majority of the land within the viewshed. The
relatively gentle undulations and the extensive clearing has created an attractive
rural setting with the occasional rural farm residences.

Gloucester Valley Floor – urban/rural residential areas: The urban areas of
Gloucester as well as Avon River, Forbesdale and Thunderbolt Estates are
located on this valley floor.

Gloucester Valley ranges: The ranges to the east and west define the
Gloucester Valley and are typically well forested.

101 Mr Wyatt assessed the sensitivity of these landscape units within the viewshed of the
mine to undergo change from the mine. He found:

(a) Gloucester Valley Floor – farmland: Medium sensitivity. This unit is man-
modified, contains other infrastructure and mining and is not as
topographically dramatic as the escarpments on either side of the valley.

(b) Gloucester Valley Floor – urban/rural residential areas: Low-medium
sensitivity. This landscape unit contains many man-made elements and
alterations. Abundance of built form and other visual elements lessens
the sensitivity of these areas.

(c) Gloucester Valley escarpments: High. The escarpments define the valley
and are the major attraction to locals and visitors travelling along The
Bucketts Way. The presence of the open rural area in the foreground and
their forested slopes increases the attractiveness of these escarpments.

102 In oral evidence, Mr Wyatt accepted that the high percentage of survey respondents
who indicated that they were concerned about the visual impacts of the proposed mine
suggested that there was a high degree of sensitivity amongst residents and other
persons who responded to the survey. Mr Moir similarly considered that survey
information of this kind reflected the high value that the community placed in the scenic
amenity provided by the landscape surrounding the town of Gloucester.

103 The landscape values refer to the relative value attached to individual elements of a
landscape. Mr Moir explained that:

“Assessment of landscape values considers the relative value attached to individual
elements of the landscape based on how they are perceived by a community, local
area, nation or by the international community. Evidence of how a landscape is
recognised can be observed in statutes and local planning documents, historic and
cultural elements (location and aspect of built forms in the landscape, songs, art, desire
lines), tourism activities and promotional material indicating value attached to the
identity of the particular area.”

104 Mr Moir explained that landscape values can be indicated through factors such as:

“- Landscape quality – this refers to the intactness of the landscape from visual,
functional and ecological perspectives and its condition.

- Scenic quality- this relates to aesthetic values, sense of place and other intangible
qualities.

- Rarity – this refers to the value of the landscape due to unique elements, features or
attributes.

- Representativeness – this refers to the landscape being a good example of its type.

- Conservation interests – this relates to the presence of features that indicate that the
landscape has value in its own right.
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- Perceptual qualities – this involves perceptions or experiences of the area, such as
experiences of being in the wilderness or tranquillity.

- Community consensus – this relates to opinions as expressed by the public on the
importance of the landscape.

- Cultural association – this refers to the association of particular people, artists, writers
or events in history that contribute to perceived landscape value.”

105 Mr Wyatt agreed in oral evidence that, when assessing visual impact, it is important to
have an understanding of the subjective viewpoints or perceptions of those who will see
the proposed mine, and that these are matters of significance in the visual impact
assessment. Further, to the extent that a place is recognised for its landscape
characteristics or scenic quality across geographical and cultural boundaries, this is
relevant to the value that is placed on the landscape.

106 Mr Wyatt also said that, to the extent that indigenous communities placed particular
value on the landscape, this “undoubtedly… would increase the value of the landscape”
and that documents indicating there is a cultural heritage associated with the area, both
from an indigenous and non-indigenous background, are relevant to inform the visual
assessment. Similarly, Mr Moir said that where there are “any cultural values whether
they be Aboriginal or European … they have to be taken into consideration, and they
do contribute to the sensitivity of the landscape”.

107 The visual impact experts assessed the landscape values in the catchment. Dr Lamb,
who prepared the historic heritage assessment in the amended EIS, found:

“a. The Gloucester Basin section of the valley is of moderate to high aesthetic quality as
a result of the interaction between the distinctive geological formations and the cleared,
rural lands of the valley floor.

b. The Gloucester Bucketts are of high aesthetic significance and landmark quality…
and have also been the inspiration for artistic achievement and were mentioned in
historical and commemorative accounts of the values of the place. They are important
to tourism and the image of the setting of Gloucester and of local significance.’ (pp 12-
12.)”

108 Mr Moir addressed many of the factors that indicate landscape values. In relation to
scenic quality and rarity, Mr Moir found:

“After assessing the landscape character of Gloucester and its setting, it is my opinion
that the setting of Gloucester is both unique (rare) and of high scenic quality. The
landscape formations of the dramatic and unusual Bucketts Ranges and furrowed
slopes of the Mograni Ranges combined with the mosaic landscape patterns of
undulating farmland interspersed with the vegetation of the Gloucester and Avon Rivers
as they move towards their junction on the valley floor, involve a combination of
landscape elements that cannot be experienced elsewhere in the Gloucester Basin.
These elements would have contributed to the original settlers choosing this location to
site the town.”

109 Further, Mr Moir says as to scenic quality:

“In my view the surrounds of the mine site have a high scenic quality that extends from
the north of Stratford through to the northern side of the town of Gloucester. While the
area extending from Wards River to Barrington all have a scenic quality, Lamb fails to
recognise that the area as indicated on the figure has a particularly distinctive and high
scenic value possessing a combination of landscape features that are not present
throughout the Gloucester Basin. In my view, the area surrounding the proposed mine
site is a unique and distinctive setting, given the presence of the monolithic Bucketts
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Range which is both unique and imposing, particularly when viewed in its juxtaposition
with the human scale of the town. The Bucketts Range and its surrounding scenery is
clearly the dominant element within the surrounding context.”

110 As to cultural association, Mr Moir found:

“It is an emotive and iconic landscape and the juxtaposition of the dramatic Bucketts
with the rolling pasture was remarkable enough to feature as the subject of well-known
impressionist and leader of the Heidelberg School, Arthur Streeton, and late 18th
century Australian artist Thomas Boyd (amongst others).”

111 As to community consensus, Mr Moir referred to how the landscape is viewed in the
planning instruments and strategies. Mr Moir noted that the land surrounding
Gloucester was rezoned in GLEP 2000 for the purpose of environmental protection.
When the strategic planning and zoning were revisited following completion of the 2005
Local Environmental Study, the environmental conservation zones around town were
extended to the south. The 7(d) zone was converted to E2/E3 zones, which have zone
objectives as follows:

“Zone E2 Environment Conservation

- To protect, manage and restore areas of high ecological, scientific, cultural or
aesthetic value.

- To prevent development that could destroy, damage or otherwise have an adverse
effect on those values.

Zone E3 Environmental Management

- To protect, manage and restore areas with special ecological, scientific, cultural or
aesthetic value.

- To provide for a limited range of development that does not have an adverse effect on
those values.

- To conserve biological diversity of native vegetation corridors, and their scenic
qualities, in a rural setting.”

112 Mr Moir noted that the majority of the proposed Rocky Hill Coal Project sits within the
E3 Environmental Management zone. Mr Moir noted that the Gloucester Shire Council
submission in 2013 to the Rocky Hill Coal Project, highlighted as grounds of objection
that: “The proposed mine compromises Council’s ongoing intent to protect the scenic
qualities of the town of Gloucester from inappropriate development, as specified in the
Gloucester Local Environmental Plan 2010.”

113 Mr Moir noted that community consensus was reflected in the responses to surveys of
the community conducted by the former Gloucester Shire Council, in response to the
original EIS submission in 2013. Around 80% of survey respondents opposed the mine,
with over 75% concerned about impacts on visual amenity, water, dust, noise,
agriculture and town character. In response to the overwhelming majority of dissent in
the community, the former Gloucester Shire Council voted to oppose the development
of the mine.

114 Mr Moir noted that Gloucester Shire Council’s submission in 2013 stated that:

“There is a strong sense of place and connection of Gloucester residents to their local
area. Sense of place is comprised of the meanings, beliefs, symbols, values and
feelings that individuals or groups associate with a particular locality. Gloucester
residents, whether living in the area for generations or newly arrived, have developed
strong connections to this area. That sense of place has been challenged by the
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potential significant changes that may result as a consequence of this large scale
extractive industry activity. Each major proposal has caused psychological stress for
individuals in our community.”

115 Mr Moir noted that in August 2016, Mid-Coast Council submitted a comprehensive
report objecting to the amended proposal on the same grounds as the objection to the
original proposal. The 2016 Mid-Coast Council submission noted that: “The number of
submissions the Department of Planning and Environment received in response to the
2013 Rocky Hill submission, correlated with the results of the former Gloucester
Council, was 1399 opposing the mine and 345 in favour.” In response to the amended
mine proposal in 2016, 2634 individual submissions were received by the Department
of Planning and Environment during the public exhibition phase. Of these submissions,
2376 were objecting to the proposal. 72% of submissions opposed to the mine listed
visual impacts as a key reason for their objection. Mr Moir noted that in October 2017,
the newly elected Mid-Coast Council voted again to maintain the objection to the
proposed mine, reiterating the statement made by the Council administrator, Mr John
Turner in 2016, that “this coal mine proposal is simply in the wrong place” and is
“simply too close to residential areas”.

116 Mr Moir drew the conclusion from these consistent objections to the proposed mine by
Gloucester Shire Council, Mid-Coast Council and members of the community that the
visual landscape forms a significant part of the character of the Gloucester town and
region and is highly valued by the community and the many visitors to the area. There
is a significant concern amongst the community that there will be a negative impact on
the perception of the town, its character and its economy if the Rocky Hill Coal Project
were to proceed.

117 Mr Moir opined that, having regard to the Gloucester Shire Council, Mid-Coast Council
and other agency and community submissions, it is clear that the proximity of the
proposed mine to the town of Gloucester, and in particular its relationship to key
character elements that dominate the setting of the town (i.e. The Bucketts and
Mograni Ranges and the Avon River floodplain), is a significant concern for the
Gloucester community and a threat to the values that inform their connection with the
landscape and sense of place.

118 Mr Wyatt did not assess the landscape values of his three landscape units in the
viewshed of the mine. Nevertheless, Mr Wyatt did accept that:

“The Gloucester Valley with a gently undulating valley floor, enclosed on both sides by
the ranges, creates a scenic appearance that is attractive to visitors and locals alike.
This is an attractive landscape with high visual appeal.”

119 Both Dr Lamb and Mr Wyatt identified the Gloucester valley as being of high
significance, for social, cultural or spiritual reasons to the Barrington Gloucester –
Stroud Preservation Alliance, a community group.

120 The landscape of the Gloucester valley also has cultural association and importance to
Aboriginal people. Although neither Mr Wyatt nor Mr Moir specifically considered the
significance and value of the landscape to Aboriginal people, there was evidence
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before the Court establishing the particular value that the landscape holds for
Indigenous people. Mr Manikas, an Aboriginal man who gave evidence on behalf of the
Cook family, said:

“Jack Cook was the last of the traditionally initiated elders from the region in his era
prior to the family being displaced from Gloucester. Jack realised with the displacement
of the aboriginal people from the area the traditional ways were ending therefore he
buried the King Stone on the Bucketts, because it was regarded as ‘the most sacred
tribal ground’. This King Stone was similar in significance to Uluru to the local people of
Gloucester.

…

From the King Stone and the initiation routes, the scar trees, burial sites and birthing
sites. All these locations are scattered though the Gloucester area and proposed mining
site or adjacent to the site. Many cannot be identified due to the sacred nature of the
sites. If the mine progresses, all this history will become a mystery to the descendants
of Jack and Jessie Cook”

121 A submission on behalf of Aboriginal elder, Kim Eveleigh, also reflected a deep
indigenous connection to country:

“We are the Aboriginal people of this land, so don’t you dare ignore us, pay attention
and listen as this is our Spiritual connection to our land, we the Gooreengai people
belong to the Significa[nt] Buckan Valley in Gloucester it is our past, present and future.
If you allow it to be destroyed you cannot fix It, stop it before it begins. Everything from
our Ancestors has been removed all we have left is our Dreaming of our land…

This is our land that has a strong spiritual history of the Dreaming, scar trees, grave
sites, stories of Elders that dance upon this ground, men, women and family bora rings.
…

Along the range there are many birthing water holes and shelters and there were once
women’s paintings that were destroyed by Europeans. The valley is a Significant
Sacred place as this is our Ancestors daughters birthing and naming area, as they
travelled over this part of the land they shared knowledge of our Ancestor’s medicines,
hunting and gathering of food, the weaving of fishing baskets while singing to the spirits
of the Ancestors...”

122 Although each of Dr Lamb and Mr Wyatt accepted the scenic qualities of the Rocky Hill
site and its vicinity, Mr Moir considered that both the visual impact report of Mr Wyatt
and the visual impact assessment in the amended EIS of Dr Lamb proceeded from an
erroneous premise in that they failed to adequately recognise the significance of the
visual and landscape values of the town and community of Gloucester and thus
downplayed the landscape character. In effect, Mr Moir noted that Mr Wyatt and Dr
Lamb approached the Rocky Hill Site in isolation from its visual setting and without
recognising the viewshed within which it is located; thus positing the site as effectively
comprising a parcel of readily replaceable agricultural land which could be found
anywhere in the Gloucester basin. However, as Mr Moir observed:

“… the area surrounding the proposed mine site is a unique and distinctive setting,
given the presence of the monolithic Bucketts Range which is both unique and
imposing, particularly when viewed in its juxtaposition with the human scale of the town.
The Bucketts Range and it[s] surrounding scenery is clearly the dominant element
within the surrounding context.”

123 I accept the evidence of Mr Moir and of the Aboriginal people who gave evidence that
the landscape within the visual catchment of the proposed mine is of high visual quality
and has high landscape values, for the reasons given by Mr Moir and by the Aboriginal
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people. The land uses in the vicinity of the proposed mine of residential, rural-
residential, tourism and agri-tourism have high sensitivity to changes in the landscape
caused by the proposed mine.

The viewpoints likely to be affected

124 The visual impact experts used a number of viewpoints to assess the visual impact of
the proposed mine. Dr Lamb, in the visual impact assessment in the amended EIS,
identified 59 representative viewing places or “viewing situations”. Dr Lamb grouped the
viewing situations into four categories on the basis of their visual exposure to the
proposed Rocky Hill Coal Project and the composition of the views they would
experience:

“-Category 1: Distant, elevated view places to the north and northwest (e.g. Kia Ora
Lookout and The Bucketts walking track);

-Category 2: View places to the northwest and north-northwest of the Mine Area (part of
the The Bucketts Way, rural residences adjacent to The Bucketts Way and rural-
residential estates accessed off Jacks Road);

-Category 3: View places west of the Mine Area (The Bucketts Way and some of the
rural residences in the Forbesdale Estate locality); and

-Category 4: Views from Fairbairns Road southwest and south of the Mine Area.”
125 Dr Lamb prepared photomontages for six viewing places, being VP15 The Bucketts

Way opposite number 4257; VP16 Grantham Road; VP25 Jacks Road; VP33 Kia Ora
Lookout; VP36 The Bucketts Walking Track site 2 and VP45 The Bucketts Way near
number 4434.

126 Dr Lamb determined the number of residences with likely or possible views from
internal living areas in categories 2, 3 and 4, taking into consideration formal
orientation, topographic location and the blocking and screening effects of vegetation
and buildings, as being:

“-Category 2: 84 residences, 19 with likely or possible views from internal living areas.

-Category 3: 27 residences, 14 with likely or possible views from internal living areas.

-Category 4: 2 residences, 1 with likely or possible views from internal living areas.”
127 Mr Wyatt selected 17 viewpoints in the residential estates and rural residential

properties within about 2.5km of the proposed mine, along The Bucketts Way and at
the public lookouts of Kia Ora Lookout and Mograni Lookout. Mr Wyatt prepared
photomontages for four viewpoints being VP1 corner Jacks Road and Waukivory Road
(1.1km from the mine); VP5 Grantham Road, east of Fairbairns Road (1.1km from the
mine); VP6 Fairbairns Road (0.6km from the mine); and VP16 The Bucketts Way #6
(2.7km from the mine).

128 Mr Moir used the viewpoints selected by Dr Lamb and Mr Wyatt and added other
viewpoints in proximity to the viewpoints of Dr Lamb and Mr Wyatt. Mr Moir also
prepared photomontages for six viewpoints being VP01 Forbesdale Close (off
Fairbairns Lane); VP03 Fairbairns Lane; VP05 Jacks Road (same as Dr Lamb’s VP25);
VP06 Jacks Road; VP13 Bucketts Way; VP14 Bucketts Walking Track (same as Dr
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Lamb’s VP36). The original photomontages contained errors in locating the mine in the
photomontages but these errors were corrected in the photomontages attached to the
joint report of the visual experts.

129 Mr Moir also considered that the proposed mine will have dynamic visual impacts for
persons driving north along The Bucketts Way towards Gloucester and for passengers
on the train heading north into Gloucester:

“It is my opinion that both the Lamb and Wyatt reports have not considered the impact
of the proposal when viewed from The Bucketts Way upon the character of the town of
Gloucester. For many, the first impression of Gloucester is formed when travelling north
along The Bucketts Way when the valley opens up in the approach to Gloucester and
the town is first viewed nestled between the towering Bucketts Range to the west and
the Mograni Range to the east. If the proposal were to proceed the Rocky Hill mine
would become part of this experience. This would drastically change the character and
the perception of the town for visitors and residents. As much of the tourism in the area
is based on the scenic quality of the area and its surrounds, these perceptions are likely
to be negative.

This is also likely to be the case for passengers on the train heading north into
Gloucester. If the proposal proceeds, railway passengers will have views to the Rocky
Hill mine and the private road connecting Rocky Hill with Stratford. In this event,
passengers on the train would experience a greater cumulative effect of the mining in
the Gloucester Basin as the railway passes close to the Duralie mine and has views to
the Stratford mine. Due to the proposed private road connecting the Stratford mine rail
facility with the proposed Rocky Hill Coal Mine, the rail travellers arriving into
Gloucester will experience nearly 10km of continuous mining activity prior to their arrival
into Gloucester Station.”

Methodology for assessing the visual impacts

130 Although the visual impacts experts differed in their assessments of the level of visual
impacts of the Rocky Hill Coal Project, there was similarity in the basic methodology
used. The overall level of visual impact was determined by weighting the level of visual
effect by the visual sensitivity of the view place and viewer.

131 Mr Moir explained that: “‘Visual effect’ is defined as the interaction between the
proposal and the existing visual environment. It is often expressed as the level of visual
contrast of the proposal against its setting or the background in which it is viewed.” Mr
Moir explained that visual effect is measured as either low, moderate or high depending
on the level of visual contrast:

“Low visual effect occurs when a proposal blends in with its existing landscape when
viewed due to a higher level of integration of one or several of the following: form,
shape, pattern, line, texture or colour. It can also result from the use of effective
screening, often using a combination of landform and vegetation.

Moderate visual effect occurs where a proposal is visible and contrasts with its viewed
landscape, however, there has been some degree of integration (e.g. good siting
principles employed, retention of significant existing vegetation, provision of screen
landscaping, appropriate colour selection and/or suitably scaled development).

High visual effect results when a proposal has a high visual contrast to the surrounding
landscape with little or no natural screening or integration created by vegetation or
topography.”

132 Mr Moir explained that the combined impact of visual sensitivity against visual effect
can be shown in a matrix.
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VISUAL IMPACT TABLE

 VISUAL EFFECT

HIGH MODERATE LOW

VISUAL
SENSITIVITY

HIGH High Impact High Impact Moderate
Impact

MODERATE High Impact Moderate
Impact

Low Impact

LOW Moderate
Impact

Low Impact Low Impact

133 For example, for viewpoints in residential properties (such as the dwellings in the large
lot residential estates) with a high visual sensitivity, if the visual effect is high, because
of the high visual contrast between the proposed mine, including the amenity barriers,
and the existing visual environment, the overall visual impact will be high.

134 Although Mr Wyatt adopted a similar approach of weighting the level of visual effect by
the visual sensitivity, he adopted different criteria for determining the scale of visual
effects. For public domain viewpoints, Mr Wyatt used four criteria to assess the visual
effects:

“- Visibility: The visibility of the mine can be affected by intervening topography,
vegetation and buildings.

- Distance: The distance of the viewer from the proposed nearest component of the
mine. The level of visual impact decreases as distance increases.

- Landscape character and viewer sensitivity: The character of the surrounding
landscape, both around the site and adjacent to the viewing location, must be
considered. Generally, a man-modified landscape is considered of lower sensitivity and
a pristine landscape is considered highly sensitive. A residential townscape would be
given a higher sensitivity than an industrial landscape.

- Number of viewers: The level of visual impact decreases where there are fewer
people able to view the mine. Alternatively, the level of visual impact increases where
views are from a recognised vantage point. Viewer numbers from a recognised vantage
point would be rated as high.”

135 Mr Wyatt’s assessment of visual effect from private domain viewpoints was slightly
different to the assessment from public domain viewpoints. He said that:

“An assessment of viewer numbers is not relevant and the landscape sensitivity is
always rated as ‘high’ as it must be recognised that people feel most strongly about the
view from their house and from their outdoor living spaces. Furthermore, occupants of
residential properties are regularly observing from their house, whereas persons
viewing the Mine Area from publicly accessible viewpoints are typically only at those
points for comparatively short periods of time.

The visibility of the mine and the distance between the residential location and the Mine
Area are the two criteria that vary within an assessment of the visual impact from a
residential property. Viewer sensitivity is always rated at ‘high’.”
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136 Mr Wyatt used the same scale of effects for the assessment of the visual impact from
both public domain viewpoints and private domain viewpoints. Mr Wyatt graded the
scale of effects from nil to high:

“Nil – there would be no perceptible visual change.

Negligible – minute level of effect that is barely discernible over ordinary day-to-day
effects. The assessment of a ‘negligible’ level of visual impact is usually based on
distance. That is, the mine would either be at such a distance that, when visible in good
weather, the mine would be a minute element in the view within a man-modified
landscape or it would be predominantly screened by intervening topography and
vegetation.

Low – visual impacts that are noticeable but that will not cause any significant adverse
impacts. The assessment of a “low” level of visual impact would be derived if the rating
of any one of four criteria, that is visibility, distance, viewer numbers and landscape
sensitivity, is assessed as low. Therefore, a mine in a landscape which is man-modified,
and which already contains many buildings or other similar earthworks, may be rated as
a low level of visual impact. Similarly, if the distance from which it is viewed means that
its scale is similar to other elements in the landscape it would also be assessed as a
low level of visual impact.

Medium – visual impact occurs when significant effects may be able to be
mitigated/remedied. The assessment of a “medium” visual impact will depend upon all
four assessment criteria being assessed as higher than “low”.

High or unacceptable adverse effect – extensive adverse effects that cannot be
avoided, remedied or mitigated. The assessment of a “high or unacceptable adverse
effect” from a publicly accessible viewpoint requires the assessment of all four factors to
be high. For example, a highly sensitive landscape, viewed by many people, with a
mine in close proximity and largely visible would lead to an assessment of an
unacceptable adverse effect.”

137 Mr Wyatt’s criteria and scale of effects were criticised by the Minister in at least three
respects. First, Mr Wyatt takes account of whether the visual effects “may be able to be
mitigated/remedied”, regardless of whether they are actually mitigated or remedied.
The visual effects of the proposed mine are the actual visual effects of the change in
the landscape caused by the proposed mine. These actual visual effects remain unless
and until they are mitigated or remedied. Only the actuality and not the potentiality of
mitigation of the visual effects can reduce the level of visual effect. As Mr Moir said in
oral evidence, the visual effect is to be assessed at a particular point of time. If there is
no mitigation at that point of time, the visual effect is to be assessed at that point of time
without considering the mitigation.

138 Second, on Mr Wyatt’s approach, an assessment of high or unacceptable adverse
effect from a public domain viewpoint, such as a lookout or scenic walking track, can
only be reached if all four factors are assessed to be high. Mr Moir observed that this
would mean that the visual impact from a public domain viewpoint with low viewer
numbers will be low, even if the proposed mine has high visibility, is close in distance
and the landscape has high sensitivity.

139 Third, Mr Moir criticised Mr Wyatt’s application of the criteria and scale of effects to the
viewpoints used by Mr Wyatt, particularly the residential viewpoints where Mr Wyatt
said he always rated viewer sensitivity as high. The only two criteria used by Mr Wyatt
for residential viewpoints that varied were the visibility of the mine and the distance
between the residential location and the mine. Mr Wyatt did not rate the visual impact
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from any residential viewpoint as being high or unacceptable. Of the eight residential
viewpoints, two were rated by Mr Wyatt as medium impact with this reducing to low
within 3 years and negligible within 7 years due to the construction and planting of the
amenity barriers. Five residential viewpoints were rated by Mr Wyatt as low moving to
negligible and one residential viewpoint was rated by Mr Wyatt as negligible. Mr Moir
notes that for these viewpoints, there is no description of how the criteria in the
methodology were applied by Mr Wyatt to achieve the determined ratings.

140 I find that there is a force in these criticisms of Mr Wyatt’s criteria and scale of effects.
These deficiencies in approach affect the reliability of Mr Wyatt’s assessment of the
visual impacts of the Rocky Hill Coal Project.

141 The assessment of the overall visual impacts of the proposed mine also involves
consideration of the cumulative visual effects and the effects of night lighting. Mr Moir
explained the cumulative effects of the development:

“Cumulative landscape and visual effects result from additional changes to the
landscape or visual amenity caused by the proposed development in conjunction with
other developments (associated with it or separate to it) or actions that occurred in the
past, present or are likely to occur in the foreseeable future.

Cumulative effects may also affect the way a landscape is experienced and can be
positive or negative.

The review of the cumulative impact is likely to include:

- The impact of the development, when added to the combined impacts of all other
existing developments (whether they are the same type of development or different)
and environmental characteristics of the area;

- The impact of other types of change predicted to occur in the area; and

- The impact of the whole development (this includes different scheme components that
also require planning consent).

In determining cumulative effects of the proposed project together with other projects,
consideration is given to whether the subject proposal is of significantly different
character and can therefore create a new landscape type.”

142 Mr Moir explained the effects of night lighting:

“Light pollution has impact on ecology, wildlife and human health. There is evidence
that alteration to the night time environment has negative implications on physiology,
behaviour, mortality and reproductive stress across a wide range of species…

The consequences of night time light pollution due to new development can be
mitigated in the following ways: prevention of areas being artificially lit; limitation of the
duration of lighting; reduction of the ‘trespass’ of lighting into areas that are not intended
to be lit (such as the night sky); change the intensity of lighting; and change the spectral
composition of such lighting.”

The experts’ assessment of the visual impacts

143 The visual impact experts differed in their assessments of the visual effect and the
visual sensitivity, and hence in their determination of the overall visual impacts.

144 Dr Lamb, in the visual impact assessment in the amended EIS, concluded that the
overall levels of visual effects would be:

“- There would be an overall low level of visual effects on Gloucester township and on
views from the distant lookout sites.
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- There would be a moderate level of visual effects on category 4 and a moderate-high
level on category 2 and 3 viewing situations, particularly in the first 3 years of
operation.”

145 Dr Lamb weighted these levels of visual effects by two criteria, visual compatibility and
view place and viewer sensitivity, to arrive at an assessment of the level of visual
impacts. Dr Lamb considered that the compatibility of the Rocky Hill Coal Project with
the physical and visual attributes of the landscape should lead to a down-weight on the
significance of impacts relative to the extent of the visual effects. However, Dr Lamb
considered that the sensitivity, both view place and viewer sensitivity, should be
recognised as giving an up-weight to the significance of impacts because:

“-There are high viewer sensitivity situations in the public domain in Category 3 places,
including limited sections of The Bucketts Way and some roads in Forbesdale.

- There are moderate-high viewer sensitivity situations in some Category 3 places in
Forbesdale and some rural-residential properties accessed off The Bucketts Way and
Jacks Road.

- Evening lighting is a factor that increases sensitivity.”
146 Dr Lamb’s conclusion of the overall level of visual impacts was:

“- There would be moderate visual impacts on some locations in the public and the
private domains. The impacts would be greatest during the first 3 years of the
operation.

- The impacts would not be the result of visibility of the mining activity, but would be
caused by the need to construct the western and northern amenity barrier to limit
visibility of mining activity and its audibility. The use of overburden to construct a final
landform behind them when finally revealed, though higher than the existing landform of
the Mine Area, would lead to low residual impacts.

- For the life of the amended Project, some parts of the landform would be changing
toward achieving the final landform. As a result, from time to time, small sections on the
upper surface of the overburden emplacements would not have been vegetated and
would be exposed to view.”

147 Mr Wyatt concluded that the overall visual impact from public domain viewpoints,
whether highways, local roads or recreation reserves, would be low. On Mr Wyatt’s
scale, “low” visual impacts are “visual impacts that are noticeable but that will not cause
any significant adverse impacts”.

148 Mr Wyatt assessed the overall visual impact from urban areas and rural-residential
estates situated at some distance from the mine to be “negligible”. On Mr Wyatt’s scale
of effects, a “negligible” visual impact is a “minute level of effect that is barely
discernible over ordinary day-to-day effects”. Mr Wyatt’s reason for assessing the visual
impacts as negligible was because: “Much of the urban and rural residential areas
within the viewshed are well screened by topography as shown in the Seen Area
Analysis mapping and additional screening is provided by existing planting that would
also screen or filter views to the mine. Foreground vegetation and buildings will further
screen the mine from view.”

149 Mr Wyatt differed in his assessment of visual impacts from various rural residential
properties within the viewshed. He considered that: “Many rural residential properties
within the viewshed have extensive vegetation (planted and natural) around the house
and associated outside entertainment areas. Therefore, views to the mine from these
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residences are often screened from view.” Mr Wyatt did not assign a rating from his
scale of effects to the visual impact from these rural residential properties. Next, Mr
Wyatt considered residential properties with clear sightlines to the mine. He concluded
that: “Where there are clear sightlines, the gently undulating nature of much of the
topography within the viewshed, means that the earthworks associated with the mine
would have a relatively minor impact.” Again, Mr Wyatt did not assign a rating from his
scale of effects to the visual impact from these properties. The only residences that Mr
Wyatt did assign a rating from his scale of effects were for the nearest houses (those
within 1km of the mine boundary). Mr Wyatt said:

“The nearest houses (those within 1km from the Mine Area boundary) will have a
Medium level of visual impact whilst the nearest amenity barrier is being created. A
medium level of visual impact would occur when ‘significant effects may be able to be
mitigated/remedied. The assessment of a ‘medium’ visual impact would depend on all
four assessment criteria being assessed as higher than ‘low’.

In this assessment the Medium level of visual impact is a conservative assessment that
is only applicable to the closest houses, with clear views and where it is recognised that
such a level of impact is only likely in the short term. This is a landscape that is
regularly ploughed and whose soil is disturbed and then re-sown as pasture.

Once pasture and the re-vegetation of trees and shrubs occur, the visual impact would
be mitigated through the life of the mine.

At completion, the western and northern amenity barrier would be removed from inside
and the material replaced in the void to create a landscape which is similar to the pre-
mine landscape. The visual impact at this time would be Nil.’

150 Critical to Mr Wyatt’s assessment of the overall visual impacts being mostly negligible
or low was his belief in the effectiveness of the amenity barriers in screening the visual
impacts of the mine and that the amenity barriers themselves will not have visual
impacts. The only time period when Mr Wyatt considered that the closest houses will
experience a medium level of visual impact is during the first 3 years of mine operations
when the amenity barriers are being created. Once the amenity barriers are created, Mr
Wyatt considered that the visual impact is reduced to negligible.

151 Mr Wyatt considered that the cumulative visual impact of the mine would be negligible.
His reason was that:

“There are other mines in the Gloucester Valley. The addition of this mine into this rural
landscape would not significantly change the overall character of the valley and the
adjoining escarpments. The distances between adjacent mines, even if they were
visible, ensures that the mines are separate elements in the landscape rather than
being a continuous edge to highways or local roads.”

152 Mr Wyatt considered that the visual impact of the night lighting associated with the mine
would be negligible. His reason was that:

“The Gloucester Valley is not without light sources. The limited hours of mining
operation beyond dusk would reduce the night time impacts of the majority of the mine
associated lighting. After evening mining operations are completed, the remaining
lighting would be security lighting not dissimilar to other lighting visible from The
Bucketts Way and other roads in the viewshed.”

153 Mr Moir assessed the overall visual impacts of the proposed mine from private domain
viewpoints in residential and rural-residential properties to be high and from public
domain viewpoints nearer the mine, such as along The Bucketts Way, to be high and
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from public domain viewpoints at greater distance from the mine, such as The Bucketts
walking trail and more distant parts of The Bucketts Way, to be moderate.

154 Mr Moir considered that both Dr Lamb and Mr Wyatt had significantly downplayed the
impacts of the proposed mine on the residences on the eastern side of The Bucketts
Way along Fairbairns Road, Grantham Road, Forbesdale Close and Jacks Road. Mr
Moir considered that the overall visual impacts upon these residences would be high.
Mr Moir considered that both Dr Lamb and Mr Wyatt had also overstated the
effectiveness of the northern and western amenity barriers in mitigating the impacts of
the proposed mine for these residences.

155 Mr Moir considered that both Dr Lamb and Mr Wyatt had also underestimated the
visual effects of the ongoing earthworks of the proposed mine. Mr Moir stated:

“Both Lamb and Wyatt suggest that once the Northern and Western Amenity Barriers
are constructed that the impacts will be negligible as the workings of the mine will be
concealed behind these barriers. While it may be the case that the mine workings are
concealed, there will be significant impacts over a three year period as the amenity
barriers are constructed and ongoing impact over the life of the mine as the overburden
is placed, at heights well above the amenity barriers, on the foothills of the ranges to the
east. In addition to this, once the mine ceases working, there will be a further three
years of deconstruction of the amenity barriers and associated earthworks to achieve
the final landform, that will then have to be remediated. Even if the vegetation of the
amenity barriers is as successful as both the Lamb and Wyatt report[s] assume it will
be, it is my assessment that the earthworks surrounding the mine workings will result in
ongoing moderate to high impact on residents and public domain and upon the
character of Gloucester for the entire life of the mine. Further, even once complete
remediation of the final landform has been achieved (assuming this can be achieved)
the landscape will not mimic the existing landscape as the modified soil conditions,
shallow subsoils, changes in site hydrology and the broad scale methods of planting
proposed will not result in vegetation patterns or communities that are consistent with
the adjoining land that has not been disturbed by mining. This disturbed landscape will
always appear different to its surrounds.”

156 Mr Moir noted that GRL’s mitigation of the visual impacts of the proposed mine is
dependent on the successful revegetation of the amenity barriers and areas of
permanent overburden emplacement. Mr Moir considered, however, that there was a
considerable risk of partial or total failure of the vegetation:

“The proponent’s mitigation strategy is dependent on the successful implementation of
planting on the Northern and Western Amenity Barriers and the area of permanent
overburden. It is my opinion that the assumptions on growth rates and the success of
the revegetation of the amenity barriers and the permanent overburden are optimistic at
best. The current soil profiles of the alluvial floodplain landscape and lower slopes
where the mine and amenity barriers are located are characterised by deep top soils
down to 50cm and subsoils down to below 140cm. Planting on the amenity barriers will
be in 15cm of topsoil and 25cm of subsoil. These soils will be placed on compacted
overburden, which is primarily rock. The slopes of the Northern and Western amenity
barriers are also North and West facing which will be fully exposed to the brunt of the
afternoon summer sun. These are challenging conditions for vegetation to establish and
survive, and, considering the shallow depth of the soil, the compacted subgrade and
aspect, and the likelihood of soils becoming heated and hydrophobic, it is my opinion
that there is considerable risk of total or localised failures of the vegetation.”

157 In the visual experts’ joint report Mr Moir said:

“It is not my opinion that landscape or pasture cannot be established on the outward
slopes of the barriers. However, it remains my opinion that there is a risk of partial or
wholesale failure of the rehabilitation due to a combination of factors including:

   - the aspect of the barrier (west facing),
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- slope (10-18 degrees which makes retention of water difficult),

- extent of compaction of the subgrade combined with the relatively shallow
subsoil layer (250mm) and topsoil (150mm) which will make it difficult for trees
to establish,

- and presence of salinity in the overburden.

It is my opinion that while the vegetation may establish, it is highly unlikely that it will
appear similar to the improved pasture fragmented by roads and pockets of established
and remnant trees that currently exist on the alluvial soils of the valley floor.”

158 Mr Moir also disagreed with Dr Lamb and Mr Wyatt’s conclusion that the rehabilitated
landscape after mining has been completed will have nil visual impact. Mr Moir
concluded that:

“…although the attempt has been made to avoid ‘engineered’ landforms, it is my
opinion that the rehabilitated landform and its vegetation will always contrast with the
surrounding landscape due to the changes in topography, hydrology, soil depth and the
timing of rehabilitation which tends to reduce variation in vegetation type, size and
diversity.”

159 Mr Moir therefore concluded that the visual impact of the mine would continue
indefinitely.

160 As noted earlier, Mr Moir also considered that the proposed mine will have a visual
impact for persons travelling northward along The Bucketts Way and in a train on the
railway towards Gloucester. Mr Moir considered that there would be a cumulative
impact for passengers on the north coast rail line heading north as the infrastructure
and coal transport activity on the connecting road between the proposed Rocky Hill
Mine and the Stratford Mine would be visible. Mr Moir also considered that there would
be viewpoints along The Bucketts Way into the proposed mining site, which would have
a cumulative impact on persons driving along The Bucketts Way to Gloucester.

161 I agree with Mr Moir’s assessment of the overall visual impacts of the Rocky Hill Coal
Project.

High visual effect

162 I find that the visual effect of the Rocky Hill Coal Project will be high. The proposed
mine will have a high visual contrast with the surrounding landscape, which will not be
ameliorated by the amenity barriers or the revegetation of the amenity barriers,
permanent overburden emplacements or rehabilitated post mining landforms.

Visibility

163 The Rocky Hill Coal Project will be visible from many private domain viewpoints at
residential properties in the vicinity, including along Jacks Road and Waukivory Road,
the large lot residential estates of Thunderbolt Estate, Avon Road Estate and
Forbesdale Estate and Grantham Road, and rural properties, including properties off
The Bucketts Way and Fairbairns Road. The Rocky Hill Coal Project will be visible from
public domain viewpoints, including the public roads of Jacks Road, Waukivory Road,
Maslens Lane, Grantham Road, Forbesdale Close, Fairbairns Road and The Bucketts
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Way, the public North Coast Railway, the public lookouts of Kia Ora Lookout and The
Bucketts Way toward the Mograni Lookout, and the public walking track along the ridge
of The Bucketts.

164 The visual impact experts identified many of these viewing places. Mr Wyatt’s seen
area analysis graphically displayed the large extent of areas from which all or part of
the amenity barriers would be visible (Figure 18 of Wyatt’s report June 2018, p 25). I
also had the advantage of visiting a number of the viewing places during the Court view
and seeing the high visibility of the Rocky Hill site, which had been helpfully marked
with orange flags indicating the location of the amenity barriers, yellow flags indicating
the extent of the mining pits, and orange and white banners indicating other points in
the mine. The various flags and banners could be readily identified from many viewing
places, indicating the visibility of the Rocky Hill site.

Distance

165 The viewing places from which the Rocky Hill site is visible are at various distances
from the site. The residential properties are closest to the site. The closest residential
properties (not owned by GRL) to the west of the mine site are in the Forbesdale Estate
off Grantham Road and Fairbairns Road. The Jacksons’ property, which will have a
direct sight line to the western amenity barrier, is around 500m from the property
boundary and 835m from the closest point of disturbance (the western edge of the
amenity barrier). At this distance of between 0.5 to 1km, the amenity barrier will be
visually prominent in the landscape (Wyatt report June 2018, p 19). About 12 dwelling
houses on properties off Fairbairns Road, Grantham Road and Forbesdale Close are
within 1.7km of the closest point of disturbance (according to GRL’s response to
submissions, p 2-406). At distances between 1km to 3km, the amenity barriers will be
visible in the landscape and “a visually noticeable visual impact would occur” (Wyatt
report June 2018, p 19). The residence of Collins and Barrett, accessed off Fairbairns
Road and to the south of the Forbesdale Estate, is the closest residence to the mining
pit. It is 860m from the closest point of disturbance (the western amenity barrier). Again,
at this distance of less than a kilometre, the amenity barriers would be visually
prominent in the landscape.

166 The nearest residences not owned by GRL to the north of the Mine Area are along
Jacks Road and in the Avon River Estate. The closest residence in the Avon River
Estate is 1.98km from the closest point of disturbance (the northern and western edges
of the amenity barriers). Other residences in the Avon River Estate and Thunderbolt
Estate are located 2km to 3km from the closest point of disturbance (GRL’s response to
submissions, p 2-406). The Robinsons’ dwelling house off Jacks Road, with clear sight
lines to the northern amenity barrier and the area of permanent overburden
emplacement in the north of the mine site, is about 2.1km from the closest point of
disturbance (GRL’s response to submissions, p 601-603 and amended EIS, Appendix
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7, Table A 7.3, pA7-14). The Robinsons’ rural property, however, extends southwards
and becomes much closer to the boundary of the Rocky Hill site and the amenity
barriers of the mine will be clearly visible from much of their property.

167 To the east of the mine area, there are a couple of dwellings off McKinley’s Lane that
are 365m and 420m respectively from the closest points of disturbance (the northern
extent of the permanent overburden emplacement) (GRL’s response to submissions, p
2-408). GRL has an option to acquire these properties if the mine proceeds.

168 The Berecry rural property is to the east and south east of the Rocky Hill site. Elevated
vantage points on the Berecry property (referred to as “sunset champagne spot” and
“orchid rock”) afford uninterrupted views over the mine area, including into the mine pit.
The access to the Berecry property is by Fairbairns Road, which will cross the private
haul road used to haul coal from the Rocky Hill Mine to the Stratford Mine Complex.
Elements of the Rocky Hill Coal Project, including the haul road and trucks and the
amenity barriers, will be clearly visible to the Berecrys when they access their property.
The residences on the Berecry property are further away (over 1.5km from the closest
point of disturbance) and, being over the ridge, will not have a view to the mine area.

169 Rural properties off The Bucketts Way will have sight lines to the mine area. The
Frasers’ rural property (used for dairy farming) is within about 1.5km of the closest point
of disturbance (the western amenity barriers) (GRL’s response to submission, fig
2.25.4, p 2-411). The residence on the Frasers’ property is further away (2.2km)
(amended EIS, Appendix 7, Table A 7.3, pA7-14). The rural property rises to the west
away from the Avon River and has sight lines to the mine area. The western amenity
barrier and the permanent overburden emplacements on the footslopes of the Mograni
Range will be visible. At distances between 1km to 3km, these mine earthworks would
have a visually noticeable visual impact.

170 The mine area will be visible from various viewing places along the North Coast
Railway and The Bucketts Way. At its closest, the railway line is 1.12km from the
nearest point of disturbance (the western and northern amenity barriers) and sweeps
around the Forbesdale Estate between 1.12km to 2km from the amenity barriers. To the
south of the Forbesdale Estate, the railway line is between 2km and 3km from the
western amenity barrier (GRL’s response to submissions, Figure 2.25.4, p 2-411). The
Bucketts Way is further west than the railway line. The Bucketts Way, at the intersection
of Fairbairns Road with The Bucketts Way, is 2km from the closest point of disturbance
(the western and northern amenity barriers). To the north and to the south of that
intersection, The Bucketts Way moves further away to be between 2km to 3km from the
amenity barriers (GRL’s response to submissions, Figure 2.25.4, p 2-411). Noticeable
visual impacts would occur from viewing places along the railway line and The Bucketts
Way at distances between 1km to 3km, where the amenity barriers would be visible in
the landscape.

171
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Jacks Road and Waukivory Road, north of the Rocky Hill site, come progressively
closer to the mine area. Jacks Road at the intersection with Maslens Lane is 1.88km
from the closest point of disturbance (the northern amenity barrier). The intersection of
Jacks Road with Waukivory Road is 1.1km from the mine area (Wyatt Report June
2018, p 29). After Jacks Road becomes Waukivory Road, the distance of Waukivory
Road to the mine area decreases until it becomes 200m from the closest point of
disturbance near the intersection with McKinleys Lane (GRL’s response to
submissions, Figure 2.25.3, p 2-410).

172 Fairbairns Road, where it leaves the Forbesdale Estate, is around 1.2km from the
closest point of disturbance (the western amenity barrier) and then tracks around 700m
or less from the amenity barrier until it crosses the private haul road at the south of the
mine area.

173 The public lookouts are more distant, Mograni Lookout is 6.2km and Kia Ora Lookout is
10.4km from the Rocky Hill site. The mine earthworks would be discernible in the
landscape but the distance would reduce their visual influence.

Cognitive mapping

174 The visual impact experienced by viewers of the Rocky Hill Coal Project will be more
than just the visual impact at any particular viewpoint. People build a cognitive map of
the locality and the impact of the mine in that locality. Mr Wyatt considered that, to the
extent that the distance of the mine was known to individuals, this would form part of
their cognitive map of the locality, even at such times as the mine itself was out of sight.
So too, Mr Moir considered that the impact of a particular development on a mental
map of the area extends beyond its visibility, and that the development becomes part of
the character of the landscape of the setting. Mr Moir further stated that the view of
mining projects from a visual perspective is generally negative.

Low integration

175 The visual effect of the Rocky Hill Coal Project will be higher because of the lower
degree of integration. As Mr Moir explained, the degree of integration is affected by the
form, shape, pattern, line, texture and colour of the proposed landforms as compared to
the existing landscape as well as the extent of retention of existing vegetation and the
provision of screen landscaping. As I find below, the landforms proposed during and
after mining will not integrate well with the existing landforms, leading to a high visual
contrast with the surrounding landscape.

Topographic location, form and shape

176 I find that the proposed landforms will not mimic the existing landscape. The elevated
northern and western amenity barriers and the filled and rehabilitated mine pits, will be
located in and near the alluvial floodplain, where there are currently no such
topographical features. The permanent overburden emplacements will raise and extend
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westwards the footslopes of the ridgeline of the Mograni Range. The mining
topographical features will look out of place in the existing landscape. The markedly
lower land to the north, west and south of the amenity barriers will accentuate the
incongruity of the raised landforms resulting from mining operations.

177 Although the amenity barriers will be shaped and scalloped to appear less regular, from
the various viewing places, the irregularity in form, shape and line will blur and become
less perceptible. From northern viewpoints, the northern amenity barrier will appear as
a bund running in a straight line east to west at right angles to the north to south
orientation of the Mograni Range. Although the line of the toe of the western amenity
barrier is intended to be curved to run roughly parallel to the line of the Avon River,
rather than being a straight line, from western viewpoints the amenity barrier will still
appear as a continuous exposed face, more akin to a man-made levee bank following
the nearby river to the west then a natural footslope of the Mograni Range that is
distant to the east. Again, from viewing places to the west, especially between 1 to 3km
away, the irregularities in form, shape and line will blur and become less perceptible
and the amenity barriers will appear undifferentiated.

178 The form, shape and line of both the northern and western amenity barriers and the
filled and rehabilitated mine pits will appear incongruous in the existing landscape that
is currently characterised by having a sparsely vegetated alluvial floodplain at the base
of the ridgelines of the Mograni Range. The amenity barriers will have the effect of
obscuring the existing views of the interaction between the geological formations of the
Mograni Range and the cleared lands of the alluvial floodplain, which is a feature of the
landscape that underpins the visual experts’ assessment of the landscape’s aesthetic
quality and high value.

179 Dr Lamb noted:

“The amenity barriers within the Mine Area would initially contrast with the existing
landform and character, being orientated perpendicular to the predominant
watercourses from the side slopes and parallel to the underlying coals seams. They
would be aligned horizontally across the view line as seen from Category 3 viewing
situations…

The excavation line of the clean water diversion channels also runs across the slope
and, particularly if it was able to be perceived in elevation from a similar relative level,
has the potential to contrast with the existing topography and landform.”

(Lamb report p 3-31)

180 Mr Moir similarly observed that the line of the amenity barriers will contrast with the
existing topography.

181 The amenity barriers will be of a significant size in the landscape. They will cover an
area of 95 hectares. They will be of considerable height. At one point, the northern
amenity barrier will be 41m above the natural ground level (supplementary information
for the PAC 17 November 2017, p 3), but otherwise they will be between 10m and 40m
above existing ground levels (amended EIS, p 4-117). They will run for a considerable
length of around 2.5km. The slopes and angles of the amenity barriers, within their
proposed location, will contrast with the slopes and angles of the existing landscape.
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The permanent overburden emplacements are even more massive. They will cover an
area of 185 hectares. The overburden emplacements will run for almost the length of
the mine site (scaled at over 3km). The overburden emplacements on the foothills of
the Mograni Range will rise to heights well above the amenity barrier. The final
landform will be up to approximately 45m higher than existing ground levels within parts
of the footprint of the permanent overburden emplacement (amended EIS, p 2-74).
They will be visible as additional man-made features in the landscape.

Materials, texture and colour

182 The Rocky Hill Coal Project involves extensive earthworks, from commencement to
completion of mining. In its initial phases, the mine area will be cleared and soil, subsoil
and overburden will be excavated. Dr Lamb concluded that:

“There will be high visibility of the initial stripping of soil, subsoil and overburden in the
area of the southern section of the Avon pit and of topsoil within the footprint of the
eastern and northern amenity barrier, and the construction of the western and northern
amenity barrier and possibly visibility of excavated surfaces associated with the clean
water diversion drain.”

183 Dr Lamb also stated that viewers in areas within 1km to 3km, including in Grantham
Road and the Forbesdale Estate, would be:

“close enough for texture and colour contrasts to potentially be perceived in greater
detail than Category 1 views, such as the form and face gradients of interim amenity
barriers, colour, texture and form of rehabilitation vegetation, topography of changing
landform as it is shaped and then rehabilitated and possible excavated faces above
parts of the clean water diversion channel, etc” (Lamb report p 3-31).

184 These bare areas of earth will contrast with the surrounding landscape. They will not
appear as ploughed fields in the landscape, contrary to Mr Wyatt’s assertion. As Mr
Moir observed, the earth and the amount of rock in the overburden will have a different
appearance to harrowed or ploughed soil in a field. The size and extent of the exposed
earthworks will be greater than any ploughed field. The earthworks will involve the
excavation, emplacement and embankment of soil, subsoil and overburden in ways that
will appear quite different to the flat topography and regularity of a ploughed field. The
slope, shape, height, length, and width of the amenity barriers and the overburden
emplacement areas will have an appearance quite different to and in contrast to the
existing landforms and landscape (Moir report, [88]).

185 The amenity barriers will be constructed during the first three years. During this period,
although sections of the barriers will be progressively soiled, seeded and vegetated
with grasses, recently constructed sections will be bare before they are vegetated. As
the barriers are raised in height, the parts lacking vegetation will be towards the top of
the barriers, which will be more visible. In creating the progressive sections of the
barriers, the soil on the top layer will need to be stripped so that the next section of the
barriers can be added. This stripping of the soil from the top layers will be visible.

186 The progressive placement of overburden in the overburden emplacement areas will
also be visible. Again, although overburden emplacement areas will be progressively
soiled, seeded and vegetated, the parts where there is active emplacement will appear
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as exposed earth before emplacement is completed and the parts can be vegetated. At
the cessation of mining operations, the activities of reclaiming and redistributing
earthern material from the amenity barriers and areas of overburden emplacement to fill
the mine pits and the ROM pad area will be visible for around a year. Mr Moir noted that
the topsoil on the barriers will need to be stripped before the overburden is pulled back
into the pit, exposing the earthern material. The placement of overburden and soils and
reshaping of the final landforms of the barriers, mining pits and overburden
emplacement will also be visible.

187 Together, the activities involved in the construction of the barriers, including the
progressive raising of the barriers and the emplacement of overburden, as well as the
dismantling of the amenity barriers and the reclaiming and reshaping of the barriers,
mine pits and overburden emplacement areas, will result in areas of earthworks that will
appear quite different by reason of their materials, texture and colours to the
surrounding landscape.

188 This contrast in materials was noted in the Department’s Environmental Assessment
Report (October 2017) on the Project:

“Another cause of visual impact from these barriers would be the high visual contrast of
the overburden materials used in their construction with the surrounding verdant
landscape. The Department is aware that the visual ‘flare’ of the pale and visually bright
overburden materials against vegetated landscapes would diminish with the application
of topsoil and the establishment of grasses and shrubs on the barrier faces. However,
this heightened visual clash of colours would most likely remain an element of the
project for several years, as each barrier is progressively constructed.”(p 46)

Vegetation

189 There will be the loss of all existing vegetation in the footprint of the mine area in order
to undertake mining operations. The resulted bare earth surfaces will contrast with the
grassed and treed surrounding landscape.

190 The amenity barriers will be progressively seeded and vegetated predominantly with
pasture grasses but with some higher density trees and shrubs as a temporary
measure. The permanent vegetation will not be planted until after the cessation of
mining operations and the amenity barriers and dismantled and reshaped into their final
landform. Most of the overburden emplacement areas, once they achieve their final
landform, will be permanently vegetated. However, the overburden emplacement to the
north of the administration area will be reclaimed and the material redistributed to fill the
mine pit (Lamb report, p 3-35). That area would therefore be temporarily vegetated
whilst mining continued and would only be permanently vegetated when mining ceases
and the area is reshaped into its final landform.

191 The temporary vegetation of the amenity barriers and overburden emplacement areas
will contrast with the existing vegetation of the surrounding landscape. The temporary
vegetation of the interim overburden emplacement is proposed to be by seeding
pasture grasses directly into subsoil without topsoil. I agree with Mr Moir that “seeding
directly into subsoil without any topsoil or amelioration generally leads to very slow
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establishment, patchy results and, due to the lack of organic material in the soil, poor
soil structure and subsequently poor water retention” and that “this method of
establishing vegetation… is likely to have limited success” (Moir report [95]). The
Department’s Environmental Assessment Report similarly expressed concern about the
risk of failure of revegetation:

“The Department also considers GRL’s aim to quickly establish a vegetative cover on
the outer faces of the barriers to be subject to considerable risk of underperformance or
failure. These barriers represent a relatively hostile environment for establishing an
extensive cover of grasses and shrubs. The proposed vegetation would need to
contend with a highly-disturbed substrate with limited soil moisture retention
characteristics, moisture stress in low-rainfall periods, and the susceptibility of steep
slopes to erode prior to establishment of deep-rooted vegetation. Each setback to the
establishment of the planned grasses and shrubs would lead to an increase in the
anticipated visual impacts of the amended project.” (p 46).

192 The likely limited success of the revegetation of these temporary areas will result in
vegetation cover that contrasts with existing vegetation of the surrounding landscape.

193 The temporary vegetation of the amenity barriers is also likely to have limited success.
Only 25cm of subsoil and 15cm of topsoil are proposed to be spread on the outer
surfaces of the slopes of the amenity barriers. Once the soils are in place, the surface
would be harrowed or ripped parallel to the contour before proceeding with a pasture
mix and fertiliser. These shallow soil depths contrast with the current soil profiles of the
existing alluvial floodplain and lower slopes, which have deep topsoils down to 50cm
and subsoils to below 140cm. The shallow soils of the amenity barriers will be placed
on compacted overburden, which is primarily rock. This will affect subsoil drainage and
soil moisture availability.

194 The slope at the barriers and overburden emplacements will be steeper than the
existing landforms, affecting water runoff, infiltration and retention. Mr Moir noted that
planting on the amenity barriers will be installed into gradients ranging from 10 to 18
degrees. The steeper the slope the more difficult it becomes to retain water in the soil
and the more challenging it becomes to successfully establish vegetation (Moir report,
[93]). The slopes of the northern and western amenity barriers will be north and west
facing and thereby will be fully exposed to the harsh afternoon summer sun.

195 Mr Moir concluded that “considering the shallow depth of the soil, the compacted
subgrade and aspect, and the likelihood of soils becoming heated and hydrophobic…
there is considerable risk of total or localised failures of the vegetation” (Moir report,
[92] and [93]). I agree.

196 Mr Wyatt did not have a satisfactory response to these concerns. Mr Wyatt could only
assert that, in his experience, some vegetation would be able to be established on the
amenity barriers and overburden emplacement areas. But that is not an answer to the
concern that whatever grassed vegetation might survive on these man-made
landforms, it will have an appearance quite different from the vegetation of the existing
and surrounding landscapes.

197 Mr Moir also identified the risk of salinity affecting the revegetation. Mr Moir stated:
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“It is identified in the EIS that as a result of the depth of excavation that salinity is likely
to be an issue with groundwater feeding into the mine workings and with the
overburden in general. The EIS identifies that the dams proposed within the mine area
are likely to become saline. The EIS also proposes that revegetated areas including the
Northern and Western Amenity Barriers may be irrigated from these dams. Considering
the species proposed for remediation are primarily locally occurring species where soils
are not saline and the vegetation is not exposed to salt laden winds, salinity is a factor
that will adversely impact the success of the proposed revegetation. Further, the salinity
in the overburden may become an issue on the lower slopes of the barriers as it
dissolves and leeches downhill with rainfall runoff. This potentially will lead to wholesale
failure or patches of planting failures on the lower slopes of the amenity barriers. As
areas of overburden will have higher levels of salinity than others this may affect the
consistency of success of the remediation planting leading to a patchy appearance.
(Moir report, [94]).

198 I agree that the salinity of the groundwater is likely to adversely affect the growth and
success of the planted vegetation.

199 The revegetation of the final landforms will also contrast with the vegetation of the
existing and surrounding landscapes. The permanent vegetation, comprised of pockets
of dense tree and shrub planting in broader pasture areas, is also unlikely to grow so as
to have the same appearance as the vegetation of the surrounding landscape, for the
reasons given by Mr Moir. I agree with Mr Moir’s conclusion that:

“Further, even once complete remediation of the final landform has been achieved
(assuming this can be achieved) the landscape will not mimic the existing landscape as
the modified soil conditions, shallow subsoils, changes in site hydrology and broad
scale methods of planting proposed will not result in vegetation patterns or communities
that are consistent with the adjoining land that has not been disturbed by mining. The
disturbed landscape will always appear different to its surroundings.” (Moir report,
[102]).

Change over time

200 The views of the Rocky Hill Coal Project will not be static, but will continuously change
over time. Earthwork activities will be carried out throughout the life of the mine and in
rehabilitating the areas disturbed by mining.

201 The amenity barriers will be constructed over a three year period. As noted earlier,
these barriers are large, around 2.5km in length, between 10m to 41m in height and 95
hectares in area. The barriers will be constructed in lifts of between 5m and 10m and
sections of between 400m to 500m in length. Each section shaped and prepared for
revegetation would cover approximately 2 hectares. The revegetation involves
spreading of soil, harrowing or ripping parallel to the contour, and seeding with pasture
species. These activities, and the plant and machinery used to undertake the activities,
will be visible throughout the period of construction of the amenity barriers.

202 The emplacement of overburden, both in the interim and permanent areas, will similarly
involve continuous earthwork activities, which activities and the plant and machinery
used in undertaking the activities will be visible over the life of the mine.

203 On cessation of mining, the activities and the plant and machinery used in undertaking
the activities of dismantling and reshaping the amenity barriers, reclaiming and
reshaping overburden emplacements, filling and remediating the mine pit, and

1186



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 48/153

otherwise reshaping and revegetating the final landforms will be visible for around a
year.

204 These ongoing construction works impact on the character of the landscape and
increase the visual impact of the mine. As Mr Moir noted, there will be a “change in
intensity from the current low intensity dairy farming to what will appear as continuous
and ongoing earthworks involving plant and machinery well beyond the scale of normal
farming equipment” (Moir report, [84]). I agree with Mr Moir that both Dr Lamb and Mr
Wyatt, in their respective assessments of the visual impacts of the mine, have ignored
“the ongoing impact of the activity of the earthworks associated with the construction of
the amenity barriers and the placements of the overburden on the foothills to the north
east”. Mr Moir continued:

“The northern and western amenity barriers may screen the extraction workings of the
mine, however, in my view they do not ameliorate the overall visual impacts of the
proposal. That is because the visual impact arising from the construction and
deconstruction of the so called mitigation measures and the impacts from the works
associated with placement of the overburden on the lower slopes of the range will
constitute significant visual impacts in their own right and will be visible above the
amenity barriers.” (Moir report, [96]).

205 Mr Darroch similarly observed:

“The visual impacts of the proposed mine can only be partially ameliorated by buffers
which themselves create an on-going and constantly changing impact, as they are
constructed, modified, vegetated and then dismantled to in-fill the void.

The remedial works themselves would appear to be ever evolving during the life of the
project. The Wyatt visual analysis demonstrates how much on-going change is wrought
on this landscape and its character over time.”

206 As Mr Moir explained, these ongoing mining activities, and the movement of plant and
machinery involved in undertaking these activities, changes the fairly static view that
currently exists, which in turn changes the visual character and causes visual impact.

Night lighting

207 The night lighting of the Rocky Hill Coal Project will also have visual impacts.

208 The amended EIS states that the period of evening lighting of the mine would
effectively extend from dusk to 10pm (ie, from about 5pm-10pm in winter to 8pm-10pm
in summer), Monday to Saturday. GRL also proposes that, after completion of
operations at 10pm, lighting will be left on for security purposes. The level of proposed
security lighting is not identified but, as is noted in the Department’s Environmental
Assessment Report (p 46), “[e]ven after active mining operations close, it is normal for
significant amounts of mine lighting to be left on overnight for security purposes”.

209 Lighting impacts from the project would reduce the amenity for all residents living near
the proposed mine, not just those with a direct line of sight of the mine site. In this
regard, Mr Wyatt stated in his report that “[t]here is no doubt that the area surrounding
the Mine Area is relatively dark” and that, “[a]ssuming that residents place a value on
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the dark sky, then the proposed lighting, when activated, would be a change to the
existing situation”. However he considered that visual impact from lighting must be
assessed in a context where:

people are home at night and, when the inside lights are on, windows act like
mirrors reflecting the interior of the house and not allowing views to mine
lighting; and

when curtains or blinds are closed, there is also no visibility to the proposed
lights in the surrounding area.

210 Mr Darroch challenged Mr Wyatt’s suggestion that the visual impact of night lighting
would be low, assuming residents will close their curtains or blinds:

“The application puts the burden for dealing with a change in character from rural low
level light to industrial lighting every Monday to Saturday till 10:00pm and most likely
every night through the night [given the proposed security lighting] on the occupants of
the surrounding properties in the vicinity suggesting the occupants should close their
curtains or blinds, and deal with the impact themselves. This involves a significant
assumption in the first instance that rural properties have curtains or blinds (where the
normal reasons of privacy and light spill don’t require them) and secondly that if they do
have curtains or blinds that they are of sufficient opacity to block out the light impacts
from the proposed mine.”

211 In oral evidence, Mr Wyatt accepted that, for residents who are awake with their lights
off, and who have no blinds or curtains, the mine lighting will be visible until 10pm, and
that the headlights of vehicles exiting the mine site at 10pm will also be a visual impact.
In a context where, as Mr Moir noted, part of being in the country and the experience
for visitors is “the dark sky and the ability to see stars”, Mr Wyatt’s assessment of the
lighting impacts of the proposal as low are likely to have been significantly understated.

212 The Department’s Environmental Assessment Report concluded (p 46):

“Light spill from each of these activities would limit views of the evening sky (ie being
able to see the stars) and may account for direct (line-of-sight) lighting impacts as well.
The proposed development would have a significant impact in terms of light pollution in
the Gloucester Valley, with ambient light from the proposal likely to be intrusive for
residents of the Gloucester community who currently experience largely uninterrupted
evening skies set in a rural landscape lit only by the moon and stars. The Department
considers that lighting impacts from the amended project would be a factor in reducing
the amenity for all residents living near the proposed mine, not just those with a direct
line of sight to the mine area.”

213 I agree with the Department, Mr Moir and Mr Darroch that the lighting impacts of the
Project will be intrusive for residents in the vicinity and will reduce materially the visual
amenity of the residents.

Cumulative visual impact

214 There will be a cumulative visual impact of the mine. People travelling north on the
North Coast Railway or The Bucketts Way will view other mines, principally the
Stratford Mine complex, before viewing the Rocky Hill Coal Project. Mr Moir opined,
and I agree, that travellers would experience cumulative impacts of mining activities on
these journeys to Gloucester.

215
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There will also be a cumulative visual impact from viewing locations where currently the
Stratford mine complex is visible and the Rocky Hill Coal Project would become visible.
Examples are The Bucketts Way heading towards Gloucester after passing the
Mograni lookout and the rural properties off The Bucketts Way, from where both mining
sites will be visible.

High visual sensitivity

216 The parties’ experts agreed that viewpoints within residential and rural residential
properties have a high visual sensitivity. These account for most of the viewing
locations. I consider, for the reasons given by Mr Moir, that viewpoints within rural
properties and public domain viewpoints, such as the lookouts and scenic walking
track, also should be assessed as having high visual sensitivity.

High visual impact

217 As noted earlier, the visual impact of the Rocky Hill Coal Project is the combined impact
of visual sensitivity against visual effect. I have found that the Rocky Hill Coal Project
will have high visual effect, because of the high visual contrast between the proposed
mine and the existing visual environment. I have also found that the viewpoints, both in
private and public properties, have high visual sensitivity. The combined impact of a
high visual effect with high visual sensitivity is a high visual impact.

218 The high visual impact will be experienced from multiple viewpoints on private and
public land. This high visual impact in turn has a significant impact on and is
incompatible with the land uses carried out on the land. The high visual impact will
significantly affect the residential amenity, use and enjoyment of residential and rural
residential properties. It also affects rural properties involved in tourism and agri-
tourism, because of the adverse effects on guests’ and customers’ use and enjoyment
of the properties and the goods and services provided by the properties.

219 These findings are consistent with the findings of the Department’s Environmental
Assessment Report (pp 44, 46):

“The Department considers that there is little doubt that the amended project would
have a significant impact on the visual and scenic values of the Gloucester Valley, and
on the visual amenity of the nearby rural-residential estates. The unmitigated impacts of
the proposal would be significant, both for nearby residents and for travellers on The
Bucketts Way.

…

However, the Department considers that, in the Gloucester Valley, noise/visual barriers
of the scale and extent proposed are highly likely to create significant visual impacts in
their own right, particularly given their considerable height and the steepness of their
outer slopes (10º-18º). The proposed barriers would significantly visually contrast with
the existing landscape…

…

The Department considers that the barriers would in themselves present a high visual
impact. This is particularly the case within the E3 Environmental Management zone,
where a primary objective is to preserve the visual amenity and rural character of the

1189



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 51/153

lands surrounding Gloucester. The barriers would remain highly visible, even if well-
vegetated. Only when final rehabilitation was well-established could it be considered
that the visual impact of the amended project in the surrounding landscape was low.”

220 The Department concluded:

“The Department recognises the significance of the local landscape to the local
community, as evidenced in the many submissions raising visual impacts as a key
concern. A significant number of objectors considered that the proposed visual
mitigation barriers would themselves be visually intrusive. The Department agrees with
these submissions.

The amended project is located at the foothills of the Mograni Range, whilst the rural-
residential estates are located on the rise in the centre of the Gloucester Valley,
between the Mograni and the Gloucester Bucketts Ranges. The ‘saucer’ shape of the
landscape means that, while GRL proposes to construct visual barriers to shield views
of the mine, certain aspects of the mine site would be visible at all times from many of
the residential properties in the estates, from The Bucketts Way and from higher, more
distant viewing locations.

The Department considers that the visual barriers would be scenically intrusive, albeit
episodically. They may well be, at times, almost as intrusive as the features they are
intended to screen. They certainly would not blend seamlessly into the surrounding
landscape or go unnoticed by local residents, travellers or tourists. The Department
considers that, given their spatial and temporal scale and method of construction and
location, the proposed visibility barriers would not sufficiently ameliorate the visual
impact of the mine, but rather substitute one substantial visual impact for another, albeit
lesser, impact.

It is unlikely that there would be any period during the mine’s operation or rehabilitation
when the amended project would be visually inconspicuous. While the visual impact of
the project would definitely be greatest during the times of initial construction and final
re-shaping of the barriers, the Department considers that substantial visual impacts
would continue throughout the life of the mine. It is the Department’s, and Council’s,
assessment that the residual visual impact of the mine would be significant throughout
all stages of the project and refusal of the amended project is recommended on these
grounds alone.”

221 The conclusions of high visual impact and significant impact on visual amenity, use and
employment of surrounding residential uses are also consistent with the conclusions in
the Planning Assessment Commission’s Determination Report (p 12):

“The presence of a 497ha disturbance within the landscape would not represent a
development that is sympathetic to the Gloucester Valley’s character and would impact
on far-ranging and localised views. The Commission finds that due to the significant
impact of the mine on the character of the landscape, it is inconsistent with the
underlying strategic aims and objectives of the land use zonings of the GLEP, (in
particular E3 Environmental Management within which much of the site is located), to
protect the scenic amenity of Gloucester township and the broader Gloucester Valley by
retaining the scenic and rural surroundings of the town.

The Commission finds that due to the proximity of the project there would be significant
views of the mine site from properties off Grantham and Fairbairns Roads in the
Forbesdale Estate to the west. These properties currently experience uninterrupted
views across the valley floor to the Mograni Ranges and there is no significant
topography that blocks views towards the proposed mine site. The construction and
operation of a mine and the considerable landforms created as a result would represent
incongruous and significant features in the landscape, which would negatively affect the
visual amenity currently enjoyed by residents. This visual amenity would be further
impacted by lighting from the construction and operation of the mine.

The Commission finds that the amenity barriers would be substantial structures in the
wider landscape as well as at a localised visual level, where the distance of the barriers
to the nearest residential receiver would be approximately 350m. The Commission
considers there is a risk that the establishment of vegetative cover for the barriers may
be impaired by adverse climatic conditions, prolonging the adverse visual impact of the
newly formed earth walls. The Commission finds that the barriers would not sufficiently

1190



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 52/153

fulfil one of their intended purposes, which is to protect the visual amenity of local
residents; would be visually intrusive; and shares the Department’s view that they would
substitute one substantial visual impact for another.

The Commission supports the Department’s and Council’s assessment that the residual
visual impact of the mine would be significant throughout all stages of the project and
the subsequent recommendation that the project be refused consent.”

222 I agree with and adopt these findings and conclusions of the Department and Planning
Assessment Commission. The visual impacts of the Project, both by themselves and by
reason of the consequential adverse effects on existing, approved and likely future
uses of land in the vicinity, and the social impacts that the visual impacts will likely
cause, justify refusal of consent for the Project.

The amenity impacts of the mine

223 The Minister and Gloucester Goundswell contended that the Rocky Hill Coal Project
would adversely affect the amenity of residents in the locality because of the noise and
dust impacts of the mine. The diminution in amenity would in turn cause social impacts.

Noise impacts

224 The mine will change the noise environment for residents and visitors. Mine noise will
be audible in the Gloucester locality for the first time, a point made by the Environment
Protection Authority in its letter to the Department of Planning dated 7 July 2017.

225 The mine noise will comply with the non-discretionary development standard for noise
in cl 12AB(3) of the Mining SEPP (as amended). State Environmental Planning Policy
(Mining, Petroleum Production and Extractive Industries) Amendment (Air and Noise
Impacts) 2018 amended the development standard in cl 12AB(3) of the Mining SEPP to
specify that the cumulative noise levels of the development are based no longer on the
acceptable amenity noise levels, as determined in accordance with Table 2.1 of the
Industrial Noise Policy 2000, but instead on the recommended amenity noise levels, as
determined in accordance with Table 2.2 of the Noise Policy for Industry 2017.

226 Despite this change to cl 12AB(3) of the Mining SEPP, the relevant residential amenity
noise level in the former Industrial Noise Policy and the current Noise Policy for
Industry are identical. The current development standard is that the development does
not result in a cumulative amenity noise level greater than the recommended amenity
noise levels, as determined in accordance with Table 2.2 of the Noise Policy for
Industry, for residences that are private dwellings. Table 2.2 specifies the
recommended amenity noise levels for residential receivers as follows:
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Receiver Noise amenity area Time of day LAeq, dB(A)

(see Table 2.3 to determine which residential
receiver category applies)

Recommended amenity
noise level

Residential Rural Day 50

Evening 45

Night 40

Suburban Day 55

Evening 45

Night 40

Urban Day 60

Evening 50

Night 45

227 The evidence of the noise experts, Mr Glenn Thomas for GRL and Mr Stephen Gauld
for Gloucester Groundswell, was that the mine will meet the recommended amenity
noise levels for each category of residential receiver. The residences adjacent to The
Bucketts Way and the Gloucester urban residences would be categorised as suburban
residential receivers. The cumulative amenity noise level of the mine will not exceed the
recommended amenity noise level of 55dB(A) in the day and 45dB(A) in the evening at
the suburban residential receivers.

228 The rural residences along Jacks Road and Waukivory Road, in the Forbesdale,
Thunderbolt and Avon River estates and other rural residences (excluding residences
located adjacent to The Bucketts Way) would be categorised as rural residential
receivers. The cumulative amenity noise level of the mine would not exceed the
recommended amenity noise level of 50dB(A) in the day and 45dB(A) in the evening at
these rural residential receivers. With one exception, the predicted noise levels also will
be more than 10dB(A) below the recommended noise levels for rural residential
receivers. The exception is the nearest rural residential receiver to the Rocky Hill Coal
Project site, which is property #6 (Campbell) on Waukivory Road immediately to the
north of the site, where the predicted evening noise amenity level is 38dB(A), which is
less than 10dB(A) below the recommended 45dB(A). GRL has entered a put option
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with the owner of this property to purchase the property if consent is granted to the
mine. If GRL purchases the property, the property would no longer be considered to be
privately owned and the policy would no longer apply (Thomas report, p 7).

229 The noise impact of the mine is not limited to the amenity noise levels of the mine; the
intrusiveness noise levels also need to be considered.

230 The Noise Policy for Industry states that the intrusiveness noise levels “are used in
combination with the amenity noise level to assess the potential impact of noise,
assess reasonable and feasible mitigation options and subsequently determine
achievable noise requirements” (p 9). The Noise Policy for Industry says that:

“The intrusiveness of an industrial noise source may generally be considered
acceptable if the level of noise from the source (represented by the LAeq descriptor),
measured over a 15-minute period, does not exceed the background noise level by
more than 5dB when beyond a minimum threshold. This intrusiveness noise level seeks
to limit the degree of change a new noise source introduces to an existing environment”
(p 9).

231 The background noise level to be used for assessment purposes is to be determined by
the method outlined in Fact Sheets A and B to the Noise Policy for Industry. This is
termed the rating background noise level. The intrusiveness noise level is therefore
determined to be the rating background noise level plus 5dB.

232 The Noise Policy for Industry sets minimum assumed rating background levels and
hence minimum project intrusiveness noise levels. Table 2.1 provides:

Time of
day

Minimum assumed rating
background noise level
(dB[A])

Minimum project intrusiveness
noise levels (LAeq 15 minute db[A])

Day 35 40

Evening 30 35

Night 30 35

233 The time periods are defined to be: day (7am-6pm Monday to Saturday and 8am-6pm
Sundays and public holidays), evening (6pm-10pm) and night (10pm-7am Monday to
Saturday and 10pm-8am Sundays and public holidays).

234 Applying this assessment methodology, GRL’s noise expert adopted rating background
levels for suburban residential receivers of 35dB(A) in the day time and 30dB(A) in the
evening and for rural residential receivers of 30dB(A) in both the daytime and evening,
and project intrusiveness noise levels of 5dB(A) greater than these rating background
levels.

235 With the exception of two privately owned rural residential receivers, the highest
predicted intrusive noise levels from the Rocky Hill Coal Project will not exceed the
adopted rating background levels by more than 5dB(A) and therefore the daytime and
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evening intrusiveness noise criteria will be met for both suburban and rural residential
receivers. The two exceptions are:

(a) Property #7 (Ansell and Murray) on Waukivory Road with predicted
evening intrusive noise levels of 36 LAeq (15 minute) in years 4 and 7 in
and out of the pit, which exceeds the minimum project noise
intrusiveness level of 35 LAeq (15 minute); and

(b) Property #6 (Campbell) on Waukivory Road immediately north of the
Rocky Hill Coal Project site, with a predicted evening intrusive noise level
of 39 LAeq (15 minute) and 40 LAeq (15 minute) for years 4 and 7 in and
out of the pit, which exceeds the minimum project noise intrusiveness
level of 35 LAeq (15 minute) (Thomas report, pp 8-9 and Thomas letter of
2 November 2018, pp 1-2, attached to the affidavit of Mr Thomas of 2
November 2018).

236 The residual noise exceedance at property #7 is less than 2dB(A) above the applicable
evening minimum project intrusiveness noise level for rural residential receivers of 35
LAeq (15 minute). This is considered “negligible” in accordance with the Voluntary Land
Acquisition and Mitigation Policy (September 2018), Table 1 and would not require
voluntary mitigation or land acquisition. The residual noise exceedance at property #6
is between 3-5dB(A) above the applicable evening minimum project intrusiveness noise
level of 35 LAeq (15 minute), but the increase in total cumulative industrial noise level
resulting from the development is less than 1dB. This is considered “marginal” in
accordance with the Voluntary Land Acquisition and Mitigation Policy, Table 1, and
would require mitigation by providing mechanical ventilation only. GRL have entered
into a put option to purchase property #6. The agreement between GRL and the owner
of property #6 is a “negotiated agreement” for the purposes of the Voluntary Land
Acquisition and Mitigation Policy (Thomas letter of 2 November 2018, pp 2-3 and Mr
Gauld agreeing in his letter of 30 November 2018 annexed to Mr Gauld’s affidavit of 30
November 2018).

237 In these circumstances, GRL submitted that the intrusiveness of noise from the Rocky
Hill Coal Project should be considered to be acceptable.

238 Gloucester Groundswell contended nevertheless that the mine noise would still impact
on the receiving residents’ acoustic amenity, relying on Mr Gauld’s evidence. Mr Gauld
explained that the impact of an intrusive noise is “highly dependent on the environment
in which it is experienced” (Joint Report of Noise Experts, [4.25]). Mr Gauld noted that
the background noise level for the rural residential receivers is much lower than the
minimum assumed rating background levels in the Noise Policy for Industry. The
measured background noise levels vary between 26dB(A) and 35dB(A) in the day and
between 24dB(A) and 30dB(A) in the evening. In contrast, under the Noise Policy for
Industry, the minimum assumed rating background levels are 35dB(A) in the day and
30dB(A) in the evening.

239 The predicted mine noise levels will be greater than 5dB(A) above these lower
measured background noise levels, allowing the predicted mine noise levels to
“emerge” from the background noise level to a greater extent than if the measured
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background noise levels had actually been the minimum assumed rating background
levels. Mr Gauld prepared a table (exhibit G10) which showed noise emergence of up
to 10dB(A) above measured background noise levels on some winter evenings with
southerly winds of up to 3m per second at various properties in the Avon River Estate
and Thunderbolt Estate, during years 4, 7, 10, 17 and 18 of mining operations.
Southerly winds of less than or equal to 3m per second occur on approximately 30% of
the evenings in winter and are a feature of the locality.

240 Mr Gauld stated that this greater level of emergence will make the predicted mine noise
levels more noticeable and cause a higher level of impact on the residents’ acoustic
amenity than in an environment where the measured background noise level is higher.
Mr Gauld concluded that “the presence of a very low background noise level, together
with the predicted noise with significant low frequency content, is likely to cause an
unacceptable noise impact for nearby residents even if the Project’s noise emission
meets the PSNL’s in the INP (Joint Report of Noise Experts, [4.29]-[4.32]).

241 Mr Gauld also predicted that the mine noise is likely to be considered to be “offensive
noise” as defined by the Protection of the Environment Operations Act 1997 (Gauld
report, [109], [110] and Gauld letter of 30 November 2018).

242 Mr Gauld’s opinion about the high impact of the mine noise for nearby residents
remained the same notwithstanding the change from the Industrial Noise Policy to the
Noise Policy for Industry (Gauld letter of 30 November 2018, p 1). Indeed, Mr Gauld
noted that the Noise Policy for Industry increased by 5dB(A) both the minimum
assumed rating background noise level for daytime from 30dB(A) to 35dB(A) and the
minimum project intrusiveness noise levels from 35dB(A) to 40dB(A). The emergence
of the allowable noise level in the Noise Policy for Industry will be 5dB(A) greater than
was allowed by the Industrial Noise Policy. If GRL wanted to take advantage of the
additional 5dB(A) afforded by the Noise Policy for Industry, the impact on residents
would be greater than is currently proposed and would be more offensive (Gauld letter
of 30 November 2018, pp 1, 2).

243 Mr Gauld also identified two other factors that will add to the impact of the mine noise
on the residents. One is that the mine noise will be a noise source that is new and
heard by the residents for the first time. The other factor is that most of the residents
hearing the mine noise will not be in favour of the mine, which adds to the impact. The
combination of the factors of the greater emergence of the mine noise from the very low
background noise level, the mine noise being a new noise source and the residents not
being in favour of the mine that causes the noise, will result in the residents being
adversely affected acoustically (Gauld oral evidence, Transcript, 22/08/18, p 480).

244 Gloucester Groundswell submitted that the mine noise level may in practice be greater
than predicted. The predicted noise levels depend on GRL implementing all reasonable
and feasible noise mitigation measures. Gloucester Groundswell referred to the
concerns raised by the Environment Protection Authority about the “practicality of
regularly limiting mining activities in an operational mine, and…that the modelling for
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this project is optimistic about the available noise mitigation measures…The EPA
questions whether the assumed and restrictive operational controls would be regularly
put into practice on a large mine with a workforce of in excess of 100 employees”. The
EPA advised that “the number of residents receiving noise above the intrusive criterion
could be significantly greater than predicted if noise levels were slightly under-
predicted, or not all necessary mitigation measures are implemented to meet the noise
limits” (EPA letter dated July 2017, exhibit P).

245 Gloucester Groundswell submitted that the EPA’s concerns were confirmed by Mr
Thomas’s evidence. Mr Thomas confirmed that the extensive noise management
measures identified in Table 24 of the Amended EIS Noise, Blasting and Vibration
Assessment are required to be implemented in order to achieve the predicted noise
levels, and that these noise levels were calculated without including alarms or
communication horns. Further, scheduling to avoid working in areas outside the pit on
evenings with southerly winds, most likely in the winter, will be required. Mr Thomas
conceded that “if the noise mitigations don’t perform to their specification, they [the
noise levels] would be higher” (Transcript, 22/08/18, p 471).

246 Even with the operational controls, Mr Thomas identified that it will still be necessary for
the mine to shut down evening operations under certain weather conditions. As Mr
Thomas explained, “having achieved that noise level under those weather conditions
which is the prevailing assessable weather condition in accordance with the INP, to
achieve 35 decibels it’s necessary to switch off some of the equipment” (Transcript,
22/08/18, p 462).

247 When asked to explain the process by which shut downs would occur, Mr Thomas
confirmed that even with live noise monitoring triggering alarms, an extensive process
is required from people with multiple delegations before action is likely to be taken to
shut down operations and there is no clear proposal on exactly what plant would be
shut down, for how long or what would trigger a restart of operations (Transcript,
22/08/18, pp 465-468).

248 Gloucester Groundswell submitted that there is also no noise management plan before
the Court that could give the Court confidence that such shut down procedures could
be reliably implemented. Mr Thomas conceded that he had not seen a noise
management plan “because one does not exist to the extent that one would be required
under the consent. At this stage we have a noise impact assessment for the project”
(Transcript, 22/08/18, pp 468-469).

249 Gloucester Groundswell submitted that even if the mine noise were to meet the noise
criteria in the Noise Policy for Industry, the mine will still cause intrusive noise for
residents in the vicinity of the mine, which will cause unacceptable social impacts.

250 GRL responded to Gloucester Groundswell’s submission that the mine noise would
have unacceptable impacts on the residents’ acoustic amenity.

251

1196



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 58/153

First, GRL submitted that the fact that the mine noise levels will meet the accepted
noise criteria for amenity noise and intrusive noise in the Noise Policy for Industry is
evidence that the mine will not have a negative noise impact. The noise criteria in the
Noise Policy for Industry have been selected to protect the majority of the community
(90%) from the adverse effects of noise for at least 90% of the time. GRL referred to
the evidence of Mr Gauld who relied on the statement in the former Industrial Noise
Policy that:

“The criteria in this document (Section 2) have been selected to protect at least 90 per
cent of the population living in the vicinity of industrial noise sources from the adverse
effects of noise for at least 90 per cent of the time. Provided the criteria in this
document are achieved, then it is unlikely that most people would consider the resultant
noise levels excessive. In those cases when the project-specific noise levels are not, or
cannot be, achieved, then it does not automatically follow that those people affected by
the noise would find the noise unacceptable.” (p 3 of Industrial Noise Policy).

252 GRL submitted that therefore only 10% of the population living in the vicinity of the mine
might potentially be affected and even then this small minority of persons may not find
the mine noise to be unacceptable.

253 GRL also submitted that the criteria in the Industrial Noise Policy, selected to protect
90% of the population from adverse noise effects for at least 90% of the time, include
the rating background level to be used for assessment purposes. In the Industrial Noise
Policy, where the rating background level is found to be less than 30dB(A), then it is set
to 30dB(A) (p 24). This is relevant in this locality where measured background noise
levels can be less than 30dB(A). In these locations, the Industrial Noise Policy set the
rating background level at 30dB(A).

254 GRL submitted that, therefore, the criteria in the Industrial Noise Policy, including the
rating background level, addressed the very concern raised by Mr Gauld about the
impact of mine noise on residential receivers in locations where the background noise
level is less than 30dB(A).

255 GRL submitted that the same argument continues to hold good with respect to the
Noise Policy for Industry, which also sets minimum assumed background rating levels
to be used for assessment purposes.

256 Secondly, GRL submitted that the acceptability or unacceptability of the noise levels
should not be assessed by reference to the subjective beliefs of residents who are
opposed to the mine. Rather, the objective noise criteria in the Noise Policy for Industry
should be applied to determine whether the mine noise will have acceptable or
unacceptable impacts on residential receivers. However, if subjective beliefs are to be
considered, GRL referred to the affidavit evidence of members of the local community
who live in proximity to the Duralie and Stratford mines, and who are familiar with the
noise generated by those mines. Those people said that the noise likely to be
generated by the Rocky Hill Coal Project would not be louder than the trains which
pass through Gloucester on a regular basis. GRL submitted that, although the mine
noise might be a new source of noise, it will not be so different from other noise
sources already experienced by the residents.
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257 Thirdly, GRL submitted that the Court would not proceed on the basis that the
reasonable and feasible mitigation measures could not or would not be implemented.
Mr Thomas confirmed that the proposed mitigation measures are reliable, that they are
tried technologies, and that they would be implemented for the Project (Transcript,
22/08/18, p 469.) Mr Gauld accepted that GRL has proposed a range of reasonable
noise control and management measures that are conventional, current and best
practice for open cut mines (Transcript, 22/08/18, pp 501, 507).

258 GRL submitted that appropriate conditions of consent can be imposed to ensure that
the feasible and reasonable mitigation measures are implemented, including a
condition requiring the preparation and implementation of a mine noise management
plan.

259 I find that the predicted noise levels from the Rocky Hill Coal Project will comply with
the recommended amenity noise levels and project intrusiveness noise levels in the
Noise Policy for Industry. The first is the nondiscretionary development standard in cl
12AB(3) of the Mining SEPP. I find that the mine would not result in a cumulative
amenity noise level greater than the recommended amenity noise levels, as determined
in accordance with Table 2.2 of the Noise Policy for Industry, for residences that are
private dwellings. The second is the accepted criteria for assessing the acceptability of
the intrusiveness of the mine noise. Both criteria in the Noise Policy for Industry are
intended to protect the majority (90%) of the population living in the vicinity of the mine
for at least 90% of the time.

260 Nevertheless, I find that the mine will still cause residual noise impacts on residents in
the vicinity of the mine. I accept Mr Gauld’s evidence that the mine noise levels will
emerge from the background noise levels in locations where the measured background
noise level is less that 30dB(A). This will make the mine noise levels more noticeable
and more likely to impact the residents’ acoustic amenity. These residents, if they are
opposed to the mine, are more likely to find this new impact on their acoustic amenity to
be unacceptable.

261 This does not necessarily mean that the impact is unacceptable for the purposes of
assessing compliance with the cumulative noise level development standard in cl
12AB(3) of the Mining SEPP or the issue of noise generally. As GRL submitted, cl
12AB(3) of the Mining SEPP and the Noise Policy for Industry set the criteria for
assessing the acceptability of noise from industrial sources. The predicted mine noise
levels will meet these criteria. The difficulty is, however, that residential receivers with
very low background noise levels will not be placated by being told that the mine noise
levels comply with the applicable criteria in the Noise Policy for Industry and are
therefore considered to be acceptable. The residents will continue to have annoyance
reactions to the mine’s intrusiveness noise levels and cumulative amenity noise levels.
This persistent annoyance is likely to have social impacts. Existing residents may leave
Gloucester and new residents may be inhibited from replacing them. Uses dependent
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on a “clean and green” environment, including a quiet acoustic environment, will be
adversely affected, causing further social impacts. These social impacts are examined
in the next section.

262 Consideration of the social impacts of the mine’s intrusiveness noise levels and
cumulative amenity noise levels is not precluded by cl 12AB(3) of the Mining SEPP.
The development standard for cumulative amenity noise level in cl 12AB(3) of the
Mining SEPP does not prevent a consent authority from refusing consent on grounds
relating to, or imposing conditions to regulate, project-related noise impacts that are not
the subject of that development standard or social impacts resulting from project-
related noise impacts. The negative social impacts that are likely to be caused by
residents’ annoyance reactions to project-related noise are not impacts that are the
subject of the development standard in cl 12AB(3) of the Mining SEPP.

263 The noise impacts of the mine, although not a ground in itself to refuse the
development application for the Rocky Hill Coal Project, nevertheless do contribute to
adverse social impacts that are a ground for refusal.

Dust impacts

264 Mining operations will affect air quality. The question is whether the effect on air quality
is acceptable. This is to be determined by reference to the applicable standard.

265 Clause 12AB(4) of the Mining SEPP (as amended) sets a non-discretionary
development standard for cumulative air quality level. This standard is that the
development does not result in a cumulative annual average level greater than
25μg/m3 of PM10 or 8μg/m3 of PM2.5 for private dwellings. This standard was
introduced by the State Environmental Planning Policy (Mining, Petroleum Production
and Extractive Industries) Amendment (Air and Noise Impacts) 2018. The amendment
reduced the cumulative annual average PM10 criterion from 30μg/m3 to 25μg/m3 and
introduced an annual average of PM2.5 of 8μg/m3 for private dwellings.

266 GRL’s air quality expert, Ms Judith Cox, undertook further air quality modelling after the
amendment came into force on 21 September 2018 to update the air quality and health
risk assessment undertaken for the amended EIS. The further modelling provided
cumulative contours of PM10 and PM2.5 (including the contribution from diesel
emissions) for comparison against the criteria for voluntary land acquisition in the
revised Voluntary Land Acquisition and Mitigation Policy. Ms Cox found that there are
no predicted exceedances of the revised Voluntary Land Acquisition and Mitigation
Policy criteria at any of the receptors/receivers. The figures provided by Ms Cox of the
cumulative contour plots of PM10 and PM2.5 for years 1, 4, 7 and 10 show that there is
no privately-owned land predicted to experience an exceedance of either the PM10 and
PM2.5 voluntary land acquisition criteria on more than 25% of land (Cox letter dated 15
November 2018, annexed to the affidavit of Ms Cox of 15 November 2018). Ms Cox’s
evidence was not contested by the Minister or Gloucester Groundswell.

267
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I find that the cumulative air quality level will comply with the development standard in
cl 12AB(4) of the Mining SEPP. The mine’s cumulative air quality level is not a ground
for refusing development application for the Rocky Hill Coal Project.

268 Nevertheless, the residents’ concerns about the mine’s potential adverse effects on air
quality, and the concomitant threat to their health and the health of their family, may
have social impacts. Concerned residents may leave Gloucester and not be replaced
by people who are put off by the perceived risk of deteriorated air quality and effects on
their health. Uses that depend on Gloucester having, and being seen to have, a clean
and green environment will also be adversely affected. These lead to negative social
impacts, which are discussed in the next section.

269 The negative social impacts caused by residents’ concerns about the project-related air
quality impacts, including the perceived threat to their health and the health of their
families, are not impacts that are the subject of the cumulative air quality level
development standard in cl 12AB(4) of the Mining SEPP. That development standard
does not prevent a consent authority from refusing consent on grounds relating to, or
imposing conditions to regulate, project-related air quality impacts that are not the
subject of the development standard or social impacts resulting from project-related air
quality impacts.

The social impacts of the mine

What are the social impacts?

270 The Rocky Hill Coal Project will have social impacts, both positive and negative. The
Social Impact Assessment Guideline (Department of Planning and Environment, 2017),
to be used in assessing the social impacts of State significant mining, petroleum and
extractive industry development, describes a social impact as “a consequence
experienced by people due to changes associated with a State significant resource
project” (p 5). The Guideline lists nine key categories in which social impacts may
occur: way of life; community; access to and use of infrastructure, services and
facilities; culture; health and wellbeing; surroundings; personal and property rights;
decision-making systems; and fears and aspirations (p 5). The Guideline states:

“As a guide, social impacts can involve changes to people’s:

• way of life, including:

o how people live, for example, how they get around, access to adequate
housing

o how people work, for example, access to adequate employment, working
conditions and/or practices

o how people play, for example, access to recreation activities

o how people interact with one another on a daily basis

• community, including its composition, cohesion, character, how it functions and
sense of place
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• access to and use of infrastructure, services and facilities, whether provided by
local, state, or federal governments, or by for-profit or not-for-profit organisations or
volunteer groups

• culture, including shared beliefs, customs, values and stories, and connections to
land, places, and buildings (including Aboriginal culture and connection to country)

• health and wellbeing, including physical and mental health

• surroundings, including access to and use of ecosystem services, public safety and
security, access to and use of the natural and built environment, and its aesthetic value
and/or amenity

• personal and property rights, including whether their economic livelihoods are
affected, and whether they experience personal disadvantage or have their civil liberties
affected

• decision-making systems, particularly the extent to which they can have a say in
decisions that affect their lives, and have access to complaint, remedy and grievance
mechanisms

• fears and aspirations related to one or a combination of the above, or about the
future of their community.”

271 I will assess the social impacts of the Rocky Hill Coal Project under these nine
categories, although the categories are interlinked. Changes associated with the Rocky
Hill Coal Project may directly, indirectly or cumulatively impact in one or more of these
categories. For example, changes to people’s visual, acoustic or air quality environment
may affect people’s surroundings, health and wellbeing, way of life and community, as
well as people’s fears and aspirations about these matters (see p 34 of the Guideline).

272 Social impacts can be positive or negative; tangible or intangible; direct, indirect or
cumulative; directly quantifiable, indirectly or partly quantifiable or only able to be
described and assessed in qualitative terms; and experienced differentially (p 6). The
Guideline states:

“Social impacts vary in their nature, and can be:

• positive (for example, increased local and regional job opportunities) or negative (for
example, increased prevalence of certain physical health conditions)

• tangible (for example, availability of affordable housing) or intangible (for example,
social cohesion)

• direct (that is, caused by the project), indirect (that is, caused by a change that is
caused by the project), or cumulative (see Box 1)

• directly quantifiable, indirectly or partly quantifiable (including by using proxy
indicators), or only able to be described and assessed in qualitative terms

• experienced differently:

o by different people and groups within a community (for example, an increase
in the cost of housing may be positive for homeowners wanting to rent out or
sell their properties, but negative for individuals and families wanting to enter
the same market)

o by different communities (for example, people neighbouring a project may
experience most of the noise and dust impacts, while people in the region’s
nearest town may experience most of the job opportunities)

o at different times and stages of the project (for example, construction and
commissioning, operation, decommissioning and closure, and post closure
management).”

273
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Cumulative impacts are the successive, incremental and combined impacts (both
positive and negative) of activities on society, the economy and the environment. The
cumulative impacts can arise from a single activity, multiple activities or from
interactions with other past, current and foreseeable activities (p 7). The Guideline
notes that cumulative impacts can arise in three main ways:

“• ‘Spatial’ impacts are those that occur over the same area. For example, trucks from
multiple operations may produce a cumulative noise impact along a common haulage
route.

• ‘Temporal’ impacts are those that vary over time. For example, the construction of
multiple large projects over the same timeframe may produce a spike in temporary
workers in an area, creating a short-term cumulative shortage of accommodation.

• ‘Linked’ impacts involve more complex interactions, such as where an impact triggers
another or where a single activity has multiple impacts. For example, a resource project
may generate noise and dust, consume local water resources, and increase traffic on
local roads and services. The combination of these varied impacts may result in a
cumulative impact on the social fabric of a locality.”

274 Social impacts need not only be actual, they can also be perceived. The Guideline
gives an example:

“For instance, when a community or individual perceives resource project-induced
changes as detrimental and unable to be suitably managed or controlled, stress may
result. This is more likely to occur when the change event is perceived as being
harmful, threatening or challenging; and the community or person perceives that they
do not have the resources, coping strategies and/or support available to manage or
influence the disruptions caused by the event.”

275 The materiality of the social impact will be affected by the impact characteristics of
extent, duration, severity and sensitivity of the impact. The Guideline explains these
impact characteristics:
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Characteristic Definition Material effect
examples
(indicative
only)

Extent The geographical area affected by the impact (or
the number or proportion of people or population
groups who are affected)

• impacts occur
beyond the site
boundary

• impacts on
large
geographical
area (for
example,
suburb or
region, or
larger)

• impacts affect
a large
proportion of a
population
group

• impacts will
have ripple
effects on
multiple
matters

Duration The timeframe over which the impact occurs • permanent
impact

• life of the
project or
longer

• specific
project phase

• frequently
occurring
impact
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Severity Scale or degree of change from the existing
condition as a result of an impact

• scale or
degree of
change from
existing
condition is
substantial

• will take
substantial
time and effort
to reverse or
ameliorate

• ecological or
community
function,
process,
health,
lifestyle, or
livelihood is
expected to
change
substantially or
be
substantially
disrupted
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Sensitivity Susceptibility or vulnerability of people, receivers
or receiving environments to adverse changes
caused by the impact, or the importance placed
on the matter being affected. Attributes of
sensitivity include: conservation status;
intactness; uniqueness or rarity; resilience to
change and capacity to adapt; replacement
potential; impacts on vulnerable people; and/or of
value or importance to the community

• disturbance
of listed
heritage,
including
Aboriginal
heritage

• impacts on
sensitive
receivers (for
example,
hospital,
school,
residential
area)

• unique or
widely
recognised
assets or
values will be
disturbed

Changes to people’s way of life

276 Social impact related to “way of life” includes changes in how people live, work, play
and interact with each other.

277 GRL contended that the mine would have positive social impacts in terms of increasing
local employment and invigorating the local economy. GRL expressed a target of 75%
local employees and an expectation that 74% of total non-wage operational
expenditure would be spent in the Taree-Gloucester area. These targets underpin
GRL’s estimate of the economic benefits to the local area. For the reasons I give below
in the section on economic benefits of the mine, the potential economic benefits of the
mine are uncertain but in any event have been substantially overstated by GRL.

278 The social researcher called by Gloucester Groundswell, Dr Hedda Askland, identified
that the potential employment and economic benefits for the local area may not be
realised (Askland report, pp 18-21).

279 Dr Rebecca Lawrence, the social researcher called by the Minister, also queried
whether the positive social benefits of local employment will be realised, having regard
to increased automation and digitalisation of the mining industry that have labour
displacing effects (Lawrence report, pp 32-33).

280 As a consequence, I assess the positive social impacts on local employment and the
local economy to be “unlikely” to occur and the scale of improvement or benefit to local
employment or the local economy to be only “moderate”. The significance of the
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positive social impact on local employment and the local economy would accordingly
be “moderate” (see pp 42 and 43 of Appendix C of the Guideline).

281 This moderate positive social impact of the mine on local employment and the local
economy may, however, be countered by negative social impacts of the mine on local
employment and the local economy. Many people who objected to the Project
expressed concern that the mine may affect competing land uses that depend on a
clean and green environment, such as tourism and agri-tourism. Tourism operators
were deeply concerned about the impact that the Project might have on the image of
Gloucester as a “green tourism destination” (Askland report, [31], [32] and [34] and
Joint Social Impacts Expert Report, p 17). Ms Naomi Kilby, Managing Director of
Barrington Outdoor Adventure Centre, encapsulated the concern:

“Scenic nature is our business, so any activity that threatens the scenic nature of our
region also threatens our business, our livelihood, and the livelihoods of our staff… We
have spoken to our clientele and the overwhelming reasons that they chose this region
is for its natural beauty, clean air, clean water and for the peace and quiet. A ten per
cent drop in customers will make my business marginal. A 20 per cent drop will send
me out of business… If you factor in the impact of the destruction of Gloucester’s clean
green image by having an open cut coal mine on your doorstep, then I believe the
impact of Rocky Hill Coal mine will be much greater than 20%.” (Kilby statement of
evidence).

282 Ms Trudy Schultz, who runs a local tourism business, Accommodation Gloucester,
made a similar submission at the hearing. Ms Schultz said that tourism is a key
economic driver for Gloucester’s future and that this tourism is largely driven by the
natural environment:

“My guests mostly come to visit our World Heritage Barrington Tops, as well as our
clean, pristine wilderness areas and rivers…When speaking with guests about why they
visit Gloucester, the main reason is the back to nature country experience Gloucester
offers and the relaxed feeling that…driving into Gloucester, the picturesque country
views…gives them. Peace and tranquillity highly rank in their comments.”

283 However Ms Schultz was concerned that the mine would adversely affect tourism: “The
majority of guests have said they would not come back if a mine went ahead…no-one
wants to visit…and holiday in a mining town”.

284 Ms Karen O’Brien, owner of the Hillview Herb Farm, an agri-tourism operator, asked
rhetorically: “Who will want to visit, consume produce, buy plants from a garden in such
close proximity to an open cut mine?”

285 Any closure or downturn in such businesses may reduce local employment and non-
wage operational expenditure in the local area. The scale of these disbenefits may
offset the scale of any benefits of the mine for local employment and the local economy.

286 There is also a temporal concern. The benefits of the mine will be received for the life of
the Project only, while the disbenefits of the mine may persist for longer. Even after
mining operations have finished, the damage to the clean and green environment of the
Gloucester area, and the image of such an environment, may endure.

Changes to people’s community

287
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Social impact related to community includes changes in the composition, cohesion,
character and function of community and people’s sense of place.

288 Residents in the vicinity of the Rocky Hill Coal Project expressed concern that the
Project had already changed, and was likely in the future to change, community
composition, cohesion and character. GRL has purchased rural and rural-residential
properties surrounding the Project site, leading to the departure of valued neighbours
and community members. Former owner-residences have become rental residences,
decreasing new neighbours’ investments in the properties and the neighbourhood
(Askland report, pp 22-23).

289 The Rocky Hill Coal Project has caused, and is likely to continue to cause, social
divisions in the community between people who oppose and people who support the
Project. A large majority of the community oppose the Project. This is indicated by the
number of submissions made to the Department of Planning and Environment in
response to the original and amended EIS. As stated in the Department’s
Environmental Assessment Report (pp i, 1, 6), the Department received 1,744
submissions to the original Project, of which approximately 90% were objections, and
2,570 submissions to the amended project, of which 2,308 were objections. The survey
taken on behalf of Gloucester Shire Council in 2012 found that 82% of the 406 people
surveyed opposed the mine. Strong opposition was also detected in the ReachTEL
survey conducted in 2017, in which it was identified that 73.2% of the community
disagreed with the Project (Askland report, [67]).

290 Dr Askland identified that a person’s position in relation to the Project relates to
“matters of proximity” or how close the person is to the Project in terms of geographical,
economic and moral variables:

“The notion of ‘matters of proximity’…refers specifically to spatial, moral and socio-
economic distance between individuals and a land use change. Spatial proximity refers
to the geographical distance between an individual and the area of proposed land use
change. Moral proximity refers to how the proposed land use change aligns ‘with an
individual’s moral framework and their world-view (overarching philosophy or outlook;
conception of the world)’…; that is, philosophical, ontological, ideological and affective
dimensions that embed an individual’s sense of right and wrong. Socio-economic
proximity refers to issues such as employment, income/livelihood, political
representation and voice.” (Askland report, [68]).

291 Dr Askland observed that:

“These three ‘matters’ were very much present in the primary data collected through
semi-structured interviews, with a general pattern suggesting that those who support
the mine would generally be people:

• who live in the northern part of Gloucester and whose properties are physically
removed from the mine site; and/or,

• who will benefit financially from the Project, through direct or indirect
employment and contract work; and/or

• who endorse an economic rationalist ideology and express a distinct belief in
economic progress and modernisation.

In contrast, those who oppose the mine would generally be people:

• who live within the neighbouring estates, in Gloucester South or the township;
and/or
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• who will not benefit financially from the mine; and/or

• who hold environmental values or have endured an emotionally intense
experience of engaging with the extractive industries.” (Askland report, [68]-
[69]).

292 Dr Askland concluded that:

“Based on this, it is obvious that support for and opposition to the Project and the
Modification fall along the lines of people who see themselves as potential benefactors
of, versus sufferers from, the Project. The tension between these groups is evident in
how people speak about the Project, with a clear labelling of the other groups along
ideological lines of ‘environmentalists’, ‘eco-evangelists’, ‘greenies’ versus
‘conservatives’ and ‘rednecks’. These stereotypes are used in a derogatory manner and
are examples of the deep-seated division within the community.

The stereotypes and labels that people use are indicative of the significant impact that
the Project has already had on Gloucester as a community. The primary data collected
during my visit to Gloucester confirms that the Gloucester community has been divided
over mining for many years.” (Askland report, [71]-[72]).

293 Dr Askland examined the key impacts on social cohesion, concluding that the Project
has caused “deep-seated antagonism within the community” (Askland report, pp 26-
32).

294 The Social Impact Assessment prepared for the amended EIS and Dr Roberta Ryan,
the social researcher called by GRL, did not dispute that the Project has split the
community but suggested that existing tensions would subside when the proposed
mine is either approved or refused. Dr Askland disagreed, opining that “approval of the
mine will intensify existing land-use conflicts in the area”. Dr Askland’s opinion was
based on her “observation of what has happened in other mining communities in the
Hunter and Mid-Western regions, including Bulga and Wollar, where the direct
environmental and social impacts of mining operations have intensified social conflict,
turning former supporters of the mines into anti-mining activists” (Askland report, [75]).

295 On the other hand, Dr Askland considered that refusal of the mine may “ease
community tension and stress and rebuild community harmony”. Dr Askland’s opinion
was based on the “observation that what the supporters of the mine want is not the
Project in its own right but the positive economic benefits that employment in a diverse
economy will bring. A rejection of the Project may lead the community to think
alternatively about how to diversify the economy and build a sustainable economic
platform that will see the community prosper” (Askland report, [75]).

296 Dr Askland also raised concern that the mining workforce may change the social
composition of the community and the current rural town atmosphere (Askland report,
[76] and Joint Social Impacts Expert Report, p 24).

297 Dr Lawrence criticised the Social Impact Assessment’s analysis of the social impacts of
an influx of mining workers, including the proportions and impacts of mine workers who
will live in the town or drive in-drive out (DIDO) each working day, changes in crime
rates (Lawrence report, pp 18-19) and “gender-related impacts” such as
masculinisation of the town, brothels, and alcohol-related non-domestic assaults
(Lawrence report, p 22). Dr Lawrence considered that it is likely that a majority of mine
workers will be DIDO workers, given that Gloucester is within driving distance of major
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urban areas, such as Newcastle, the short life-span of the project (19 years) and the
experiences of other rural towns affected by mining. Dr Lawrence considered that
Gloucester will be adversely affected by DIDO workers, including the following social
impacts:

“1) Displacement of low income and vulnerable groups as DIDO workers seek
temporary accommodation;

2) Increased prices of temporary accommodation otherwise used by tourists;

3) Some alcohol related anti-social behaviour generally associated with both FIFO and
DIDO work forces including gender-related impacts, such as masculinisation of the
town, brothels and alcohol-related crimes” (Joint Social Impacts Expert Report, p 23).

298 Dr Lawrence also noted that there can be social impacts on the source communities
and families of DIDO workforces, including high rates of psychological distress, family
breakdown and a feeling of disconnection to family and community (Joint Social
Impacts Expert Report, pp 23- 24).

299 The Social Impact Assessment did not address the social impacts of the influx of
mining workers. Dr Ryan considered that the social impacts posited by Dr Lawrence
would not eventuate. One reason was that Dr Ryan thought that mining has been part
of the Gloucester area for more than 100 years (Joint Social Impacts Expert Report, p
22). Dr Lawrence and Dr Askland rebutted this suggestion. Nowhere in the history of
coal mining in the Gloucester area has there been an open cut coal mine of the scale of
the Project within such close proximity to rural residential estates and the town of
Gloucester (Joint Social Impacts Expert Report, pp 9, 24). The second reason of Dr
Ryan was her estimate that DIDO workers would only be around 4% of the total
workforce of Gloucester (around 30 – 40 workers) (Joint Social Impacts Expert Report,
p 22). Dr Lawrence noted that GRL’s target of 75% of local employees is simply a
recommendation and may not be achieved. Dr Askland observed that Dr Ryan’s
estimate of a limited influx of non-local workers is based on a best-case scenario. This
is highly problematic (Joint Social Impacts Expert Report, pp 23, 24). Dr Ryan therefore
was of the opinion that the Project is unlikely to have the negative social impacts
associated with large numbers of DIDO workers (Joint Social Impacts Expert Report, p
22).

300 Dr Ryan contended that the Project would bring a positive change to the population.
She identified Gloucester as having an ageing population, exacerbated by retired “tree
changers” moving into the area and a decline in the working age population (Ryan
report, p 9 and Joint Social Impacts Expert Report, pp 12, 34). Dr Ryan considered that
the Project would increase the working age population. Dr Ryan opined that refusal of
consent for the Project would “see a reduction in diversity and vibrancy of the town”.
She considered that “there is a need to ensure the community maintains a strong mix of
people of all ages and family compositions”. She perceived that “there is a risk that the
changing demographic and lack of growth in the younger populations will see
Gloucester turn into a form of retirement settlement, one which is challenged by limited
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population diversity to be a vibrant community.” Dr Ryan considered that approval of
the Project “would increase, rather than reduce, the social and economic diversity
within Gloucester” (Joint Social Impacts Expert Report, p 39).

301 Dr Ryan considered that:

“There are a number of residents who have been aware of the Project for some time
and have considered the Project to have a positive impact on the day to day functions
of the town of Gloucester and essentially their ‘way of life’. With anticipated benefits to
the local businesses within the town and potentially a slight increase in the number of
people living and working within the town and immediate surrounds, the vibrancy is
anticipated to increase.” (Ryan report, p 65).

302 Submissions made by supporters of the Project at the hearing expressed the hope that
the Project “will help to stimulate employment opportunities for local workers and
provide an incentive for these people to stay in the community and find gainful
employment” (affidavit of Mr Williams, [13], and see also affidavit of Mr Shaw, [12] and
Ryan report, p 11).

303 Dr Lawrence contested that Gloucester is unique in having an ageing population; it is a
trend Australia-wide. Out-migration of young people in rural and regional areas in NSW
is also common. It is not a trend specific to Gloucester and cannot be attributed to a
lack of mining jobs (Joint Social Impacts Expert Report, p 13).

304 Dr Lawrence disputed that Gloucester has a skewed age profile. Older people work and
generate employment in several sectors (Joint Social Impacts Expert Report, p 40). Dr
Lawrence observed that any unemployment issues in Gloucester are unlikely to be
solved by the Project.

305 Dr Lawrence observed that an influx of higher paid mine workers for specific mine-
related work is likely to itself be a source of social division as the jobs will largely go to
people who do not currently reside in the town and will not represent an employment
opportunity for residents who are presently unemployed.

306 Dr Lawrence also noted that approving the Project is not the only viable solution to
Gloucester’s ageing population. The Social Impact Assessment fails to assess the “no-
go scenario”, such as other forms of sustainable alternative economic futures, including
tourism and rural economies based on a diversity of land uses (Joint Social Impacts
Expert Report, pp 13-14).

307 Dr Askland disagreed with Dr Ryan’s narrative about ageing tree changers not
contributing to the town and the community profile not being ideal. Dr Askland listed the
benefits brought by tree changers, including “cultural and social capital, as well as
financial capital, that they are willing to invest through local spend.” Dr Askland noted
that out-migration of young people is mostly due to education, not lack of employment.
Dr Askland corroborated Dr Lawrence’s observation that the Project is not the only
opportunity to build economic stimuli and the non-development scenario should have
been assessed (Joint Social Impacts Expert Report, p 15, 21 and 40).

308 The Department’s Environmental Assessment Report (p 74) stated that:
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“The Department considers that an influx of mining workers would cause Gloucester to
lose part of its current rural town atmosphere. The presence of an operating mine on
the southern outskirts of the town would be well known. The presence of a cadre of
workers dependent on a Project that has a medium-term outlook (10-16 years) would
change the social dynamic of the town. For a portion of the town this would be a
positive, but for most of the town it would be an unwelcome change to current
circumstances.”

309 I find that the Project will affect adversely the social composition of the community and
the current rural town atmosphere, for the reasons given by Dr Askland and Dr
Lawrence. I accept and adopt their responses to Dr Ryan’s arguments about the
change to the community’s composition, for the reasons that they give.

310 The Rocky Hill Coal Project will severely impact on people’s sense of place.

311 Dr Lawrence and Dr Askland both emphasised the broad dimensions of the concept of
sense of place. They both criticised the narrow definition of the concept used in the
Social Impact Assessment in the amended EIS and by Dr Ryan who conflated sense of
place with amenity and limited the social impact assessment to the visual impact of the
mine as a critical aspect of amenity.

312 Dr Lawrence explained:

“However, sense of place has many dimensions, including, for example, cultural and
historical connections, and feelings of belonging and attachment to place and the
environment. Sense of place is the ‘everyday connection individuals have with their
local spaces that gives their life meaning in the present. Having a sense of place
contributes to a person’s wellbeing, general health and life satisfaction’. Sense of place
may be experienced both cognitively (intellectually) or viscerally (through the body or
emotions) and may involve the experience of all the different senses. Sense of place
therefore cannot be reduced to a narrow question of visual changes in a place or the
environment, but should engage with how these changes are experienced by people in
a variety of different ways.” (Lawrence report, p 30).

313 Dr Askland noted that there is a “strong connection between place, self-identity and
how people perceive and value the environment” (Askland report, [135]). Dr Askland
explained that:

“Place is, as Cheng, Kruger and Daniels (2003: 99) assert, ‘not an inert physical
container for biophysical objects and human actions’ but rather a social construct that
intersects social and political processes, biophysical attributes and processes, and
social and cultural meanings. Place can be seen in line with what Malpas (1999: 193)
describes as the ‘densely woven unity of life as lived’; a definition that emphasises the
rhythms of everyday life and habitation as central to the notion of and experience of
place. This notion of place intimately connects it to notions of subjectivities and
socialites, identity and community, and it links it to practices that produce relationships,
local environments and modes of being (Farrugia et al. 2018: 4). In rural areas, the
notion of place is often attached to ideas of ‘rurality’. Rurality is, as I discuss with my
colleagues in a recent publication on local politics of rural land use (Farrugia et al. 2018:
4), is ‘popularly associated with the notion of ‘community’’, which in rural areas often
‘signifies harmonious and densely knit social relations offering a form of deep belonging
and a close relationship with nature’. This relationship speaks to what can be identified
as ‘emotional geographies’, a term that points to how people may form positive
emotional bonds with familiar localities (McManus, Albrecht and Graham 2014: 58).
Such relations will often be influenced by length of residence—that is, how long a
person has resided within an area—but may also be established through the resonance
between the qualities of a place and deep-seated, often unconscious, ontological
drivers, as in the case of Wendy, cited above, who speak about an immediate spiritual
connection to the place. It is beyond this report to analyse what this relationship is but it
is important to note how such positive emotional bonds form part of people’s sense of
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place and sense of self as this underpins the likelihood for intense emotional responses
in circumstances when such a place is threatened by unwanted change (McManus,
Albrecht and Graham 2014).

The strong responses that have been triggered by the Project should be seen in relation
to how the biophysical landscape surrounding Gloucester, including the site of the
proposed Project, forms part of people’s sense of place. Landscape takes on different
meaning: in everyday use and in planning discourse it is often approached ‘objectively’
to describe natural scenery. However, as indicated above, landscapes are also socially
constructed and through people’s engagement with their natural environment imbued
with meaning (Low and Lawrence-Zúñiga 2003: 16).

The physical environment is, thus, imbued with social meaning, mediated through past,
present and anticipated relationships with place. The deep-seated sense of disruption
caused by the Project relates to this; the conflict and impact that the Project will have is
a reaction to the threat it poses to the personal and collective relationship that the local
people have with the environment. As such, potential impacts related to place and
community do not only relate to the sense of distress and loss captured in the notion of
solastalgia. They are also about the ‘affective bond between people and place or
setting’ (Tuan 1974: 4)—what in geographical scholarship is termed ‘topophilia’—and
the threat that the Project poses to this relationship.

To rephrase, the risks associated with the Project in relation to sense of place relate to:

i. the physical destruction of a loved environment; and,

ii. the rupture of a positive emotional bond between self and environment, which is
central to people’s sense of self and place.

McManus, Albrecht and Graham (2014: 59) state that Indigenous people and people
who live closely to the land and soil will often have a more intense feeling/emotion
towards their environment. This emotion cannot be quantified yet the devastation that
can come from seeing a much loved landscape being desolated should not be
underestimated. By introducing the notion of solastalgia, Albrecht (2005) has aspired to
generate greater conceptual clarity about the devastation that can happen in such
circumstances. Environmental destruction generated by negative transformation to the
biophysical and built environment, caused by open-cut coal mining, climate change,
urbanisation, gentrification, toxic pollution of places and climate change, are factors that
can lead to such loss.

Another concept that is useful to explain the issue at stake is eritalgia (Askland,
forthcoming). Eritalgia is a concept developed to capture the future-related component
of place, what has earlier been described as pre-solastalgic tension or eco-anxiety
(Albrecht 2012), though it also encapsulates the sense of temporal rupture by which
individuals no longer can imagine themselves in a future place.”

314 Both Dr Lawrence and Dr Askland considered that the Rocky Hill Coal Project would
impact significantly on people’s sense of place. Dr Askland referred to her interviews
where people expressed a deep sense of belonging to Gloucester and the need for
Gloucester as a special place to be protected (Askland report [29]-[32], [36], [129]-
[133]).

315 Dr Askland also referred to the local people’s evidence given at the hearing about their
relationship with Gloucester as a place and their fears as to how the mine will harm that
relationship. Dr Askland emphasised the need, in order to understand the level of social
impact that the Project has had and will have, to consider people’s stories about the
psychoterratic (earth-related) relationships that local people have to Gloucester as a
place. The notion of “psychoterratic relationships” refers to “the relationship between
the biophysical and built environment and human mental and physical health” (Askland
report, [143]). Dr Askland concluded:
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“In my opinion, a similar case can be made in relation to the Rocky Hill Coal Project.
There is no doubt that the local people have strong emotional attachments to
Gloucester as a place and that the natural environment is essential to this. The
importance of amenity and scenery is captured in the Gloucester LEP, which has
established an intention to protect the natural environment surrounding Gloucester and
establish it as a rural township set within agricultural and pristine natural environments.
My assessment suggests the Project’s projected impact on the natural environment will
deter negatively on people’s sense of place.” (Askland report, [145]).

316 Dr Askland summarised her argument that the Project will cause a change to people’s
sense of place as follows:

“- Gloucester residents have a deep attachment to Gloucester as a place;

- central to people’s sense of place is the natural beauty and scenic value of the area,
as well as the sense of community and its country town characteristics;

- sense of place builds on the relationships between sociality, environment and
ontology, with temporal interlinking between past, present and future;

- the impact the Project has had during the planning phase and is projected to have if
approved is, at large, a reflection of how it is misaligned with and jeopardises this
relationship, which is central to sense of place, community and well-being;

- the Project is associated with the risks of the physical destruction of a loved
environment and the rupture of a positive emotional bond between self and
environment (central to people’s sense of place);

- mitigation strategies do not address the lived experience of place and emotional
bonds individuals have to physical environment, (conversely, they will in themselves be
detrimental in terms of amenity, scenery and sense of place).” (Joint Social Impacts
Expert Report, p 21).

317 Dr Askland observed that the proposed mitigation strategies in the social impact
assessment will do nothing to address the social impacts of topophilia and solastalgia.
The mitigation strategies are based on a logic that disregards the lived experience of
place and the strong emotional bonds that individuals form to their physical
environments. Dr Askland considered that the mitigation strategies will in themselves
be detrimental in terms of social impacts related to amenity, scenery and sense of place
(Askland report, [142]). Dr Askland gave the example of the proposed mitigation of
visual impacts by amenity barriers, which fail to address the meaning that local people
attach to Gloucester as a place, with subsequent underestimation of the potential
impact of the Project on people’s sense of place, identity and community (Askland
report, [28]).

318 Dr Ryan’s assessment of the impact of the Rocky Hill Coal Project on the sense of
place and community was more confined. Dr Ryan focused on the impacts on amenity,
including visual, acoustic and dust. Based on GRL’s experts’ opinions that there would
be no unacceptable visual, acoustic or dust impacts, Dr Ryan concluded that “the
overall impacts of the Project are restricted to a very small, discrete number of
residences… depending on the specifics of the particular impact (visual, dust etc.)
being considered.” (Joint Social Impacts Expert Report, p 32). Dr Ryan did not consider
that these amenity impacts would cause social impact on people’s sense of place or
community. Conversely, Dr Ryan concluded that “the overall impact on the sense of
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place and community will be more negative than positive if the Project is not approved
due to impact on employment and economic prosperity of the Gloucester town and
local community” (Joint Social Impacts Expert Report, p 32).

319 Dr Ryan accepted that the Project would alter the community and its sense of place
from those that currently exist but “one is not ‘better’ than the other”. Dr Ryan
suggested that: “A community will grow and the sense of place will still be present
during operation and after completion. The sense of place will adjust and change with
the times as a new community is brought into the area.” (Ryan report, p 15).

320 I find that the Rocky Hill Coal Project will negatively impact on the composition,
cohesion and character of the community and local people’s sense of place. I accept
the evidence of Dr Askland and Dr Lawrence on the social impacts on community,
which I find is compelling. These experts’ evidence is corroborated by the evidence of
the local people who object to the Project. The evidence of the local people, given in
their written submissions on the original and the amended Project, in their written
statements tendered in Court and in their oral evidence at the hearing, amply and
persuasively demonstrated people’s strong attraction and attachment to Gloucester as
a place and the major negative impacts that the Project has had, is having and will
have on their psychoterratic relationship to this place. The local people’s evidence also
explained the major negative impacts of the Project on community composition,
cohesion and character.

321 As explained in the section on the visual impacts of the Project, I find that the Project,
even with the proposed mitigation measures such as the amenity barriers, will have
high visual effect, because of the high visual contrast between the proposed mine and
the existing visual environment, and the viewpoints, both in private and public
properties, have high visual sensitivity. The combined effect of a high visual effect with
high visual sensitivity is a high visual impact. There will be a significant impact on the
scenic and landscape character of the town of Gloucester and its surroundings. The
high visual impact will significantly affect people’s sense of place and hence community.

322 I find that the consequence of the potential negative social impact on community to be
“major” and the likelihood of that social impact to be “likely”, with a resultant social risk
rating of “extreme” (see Figure 6, p 42 of the Guideline).

323 The Social Impact Assessment for the amended EIS and Dr Ryan’s evidence were
flawed in methodology, coverage of issues and dependence on other expert evidence
that is also flawed. The flaws in methodology were critically exposed by Dr Lawrence
and Dr Askland in their individual expert reports, the Joint Social Impacts Expert Report
and their oral evidence at the hearing. I adopt their analysis.

324 The coverage of issues was limited and many critical issues were not addressed,
including a broad consideration of the impact of the proposal on the community and on
people’s sense of place. Sense of place was conflated with amenity and the focus was
on the impacts of the Project on visual, acoustic and air quality amenity.

325
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The dependence on GRL’s experts’ opinions that the Project would not have
unacceptable visual, acoustic and air quality impacts made the conclusion that there
would not be social impacts vulnerable. I have found, for example, that the Project will
have high visual impact. Dr Ryan accepted that, if the Court were to conclude that the
Project would have an adverse visual impact on residents living in and around
Gloucester, then the Project will have an adverse social impact (Transcript, 24/08/18, p
721). Dr Ryan agreed that if the Project were to have an adverse impact on the rural
character of land south of the town of Gloucester, that would be a negative social
impact (Transcript, 24/08/18, p 720). Dr Ryan also accepted that a change in what
people perceive as important or treasured landscapes has a social impact (Joint Social
Impacts Expert Report, p 724). Dr Askland and Dr Lawrence agreed with these
conclusions.

Changed access to and use of infrastructure, services and facilities

326 Social impact related to access to and use of infrastructure, services and facilities
involves how the proposed mine may affect the provision of infrastructure, services and
facilities by local, state and federal governments, for-profit and not-for-profit
organisations and volunteer groups.

327 The Social Impact Assessment for the amended EIS analysed the impact of the Rocky
Hill Coal Project on social infrastructure capacity, including childcare, healthcare,
community services and facilities, employment and housing. The Social Impact
Assessment concluded that community services and facilities will, overall, be able to
accommodate social changes triggered by population growth associated with the
Project (Askland report, [49]). GRL proposes a local employment target of 75% of the
workforce needed for the Project. If this target is achieved, the Social Impact
Assessment indicated that there will be increased demand for and pressure on local
services:

“i. Current childcare providers and preschools will not be able to accommodate the
projected increase and there will be a need to increase capacity;

ii. Healthcare services will be placed under increased stress. Whilst it is assessed that
the population rise ‘will not add undue pressure to [the] aging cohort within the local
health system who, because of chronic disease, require high levels of resource
servicing’ (Key Insights 2016: 106), there will be a need for more staff to meet
increased service demand. Moreover, mental health concerns and a lack of generalist
services, in particular for families with children, imply that health providers will be under
increased stress. The SIA recommends that this area is systematically monitored but
otherwise does not problematize the issues.

iii. School education infrastructure will be able to cope with potential population
increase. There will, however, need to be a significant expansion of vocational
education in order to meet the needs of GRL and incoming employees and families.

iv. The emphasis on a locally based employment force may have both positive and
negative impacts on the housing. Housing stress and social inequality may result from
pressure on the local housing market.” (Askland report, [50(i)-(iv)]).

328
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The Social Impact Assessment concluded that emergency services are likely to be
negatively impacted by the Project and responses from relevant service providers
indicate confidence in delivering the necessary level of service (Askland report, [51]).

329 The social impact experts called by the parties, Dr Ryan for GRL, Dr Lawrence for the
Minister and Dr Askland for Gloucester Groundswell, did not disagree with these
assessments of the impacts of the Project on community services and facilities. Dr
Lawrence did note, however, that the social impact assessment did not adequately
cover mental health services in the list of social infrastructure. These services are likely
to be scarce and there is a lack of generalist mental health services for families with
children (Lawrence report, p 28). This lack of mental health services in the area is of
importance because one of the likely social impacts of the Project is mental health
issues.

330 Dr Askland and Dr Lawrence also adverted to other impacts related to infrastructure
and traffic. Dr Askland noted that the submissions by the public and Mid-Coast Council
raised concerns that the Council would not be able to maintain road infrastructure that
could be impacted by mining operations (Askland report, [78]).

331 Concerns were also raised by residents close to the Project about the increased noise
that will result from traffic generated by mining operations. Although the traffic-related
noise would comply with the relevant local and sub arterial road criteria, residents in
proximity to the Project, such as along Jacks Road and Waukivory Road, will be aware
of the changed conditions during peak operational traffic movements. This will occur
during shift changes (between 6am and 7am, 1:45pm and 2:45pm, 5:30pm and
6:30pm, and 10:15pm and 10:45pm). The Department assessed the peak hours to be
in the hour before 7am and the hour after 10pm, when workers will travel to and from
work in a concentrated traffic flow against a background of relatively low background
traffic levels (Askland report, [79]).

332 Dr Askland noted that the affected residents are concerned that, even if the Project
complies with relevant traffic-related noise requirements, the residents will still
experience noise impacts. They point to the current rural ambience and quiet that form
the soundscape of the area and are concerned that the concentrated traffic flows will
adversely impact on this quiet soundscape (Askland report, [80]).

333 Dr Askland noted that both Jacks Road and Waukivory Road will need to be upgraded
in order to sustain the increased traffic generated by the Project. Although the amended
EIS promoted these road upgrades as a community benefit, the residents argued that
the upgrade is only needed if the Project goes ahead. As such, the road upgrades are
not a community benefit, but rather a facilitator of traffic-related noise impact (Askland
report, [81]).

334 Dr Lawrence criticised the Social Impact Assessment for its failure to address the social
impacts of increased traffic generated by the Project. Dr Lawrence pointed out that a
sizeable proportion of the workforce may commute to the mine, particularly along The
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Bucketts Way. The Social Impact Assessment did not provide any local data on current
accident rates or local black spots or assess the risk and cost of any increase in
accidents due to the Project. Dr Lawrence observed:

“This is particularly concerning since the town is accessed by The Bucketts Way, which
is reportedly known to be ‘notorious’ for its accident rate and this is particularly
unsuitable as a commuter route” (Lawrence report, p 33).

335 Dr Ryan did not address in her expert report the social impact of increased traffic and
traffic related noise. She observed that:

“The surrounding properties and the township of Gloucester will not be impacted by
movement of heavy mining equipment or coal transportation to and from the site as a
new private haul road is proposed as part of the Project to reduce the impact on the
local road network of the township of Gloucester” (Ryan report, p 65).

336 But this was not the concern of the residents or the other social impact experts.

337 I find that there will be some social impact associated with the use of road infrastructure
by reason of traffic related noise and increased road accidents, as Dr Askland and Dr
Lawrence have explained. The increase in traffic related noise would compound the
increase in noise from mining operations. Although both traffic related noise and mining
related noise might comply with the relevant noise criteria, both sources of noise will
have negative social impact on residents in proximity of the mine. Affected residents
will be sensitive to the noise and have a high level of concern about the noise. The
noise from both sources will reinforce residents’ opposition to the mine.

338 I assess the consequence of the potential negative social impact of noise from the
Project as “moderate” and the likelihood of that social impact to be “likely”, with a
resultant social risk rating of “high” (see Figure 6, p 42 of the Guideline).

339 Any increase in road accidents by workers commuting to and from the mine might have
major or catastrophic consequences for human health and safety. But in the absence of
a proper evaluation of what increase in road accidents might occur and what might be
the consequence of any increase, it is difficult to evaluate the significance of any
associated negative social impacts.

Impact on people’s culture

340 Social impact related to culture includes shared beliefs, customs, values and stories, as
well as connections to land, places and buildings. Culture includes both Aboriginal and
European culture and heritage.

341 The Rocky Hill Coal Project will adversely impact on people’s culture in two key ways:
impacts on Aboriginal culture and connection to Country and impact on heritage-scenic
quality.

342 The Social Impact Assessment for the amended EIS failed to assess the social impacts
of the Rocky Hill Coal Project on Aboriginal people. Dr Lawrence observed that
Aboriginal people have not been adequately addressed in the social baseline. There
was no information about their socioeconomic status, their way of life, or their fears and
aspirations about the future (Lawrence report, pp 18, 20). Dr Lawrence considered that
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community consultations and stakeholder meetings do not appear to have included
specific consultations with Aboriginal people or Aboriginal organisations. This was
concerning “given that culturally appropriate consultations with Aboriginal people, as a
marginalised and vulnerable population, is considered best practice in SIA
methodology” (Lawrence report, p 24). Dr Lawrence stated:

“Aboriginal people of the Gloucester area have expressed concern in the media and
through submissions to the DPE that consultations with them have been inadequate
regarding the Aboriginal cultural heritage assessment. Further, it would seem that
targeted consultations with Aboriginal people and organisations have been completely
absent in the SIA process itself concerning broader issues of the proposed project’s
impacts on Aboriginal culture, rights, interests and connections to Country. It is a
standard requirement of SIA practice that Indigenous peoples be consulted in culturally
appropriate ways and that particular attention be paid to the impacts of a project on
them. Yet, there is no discussion in the social baseline (or elsewhere) of the significance
of the Gloucester area to Aboriginal people’s way of life, or their culture, historically or
presently. It is a significant failing of the SIA that it does not assess, or even discuss,
the impacts of the proposed project on Aboriginal rights, interests and connections to
Country.” (Lawrence report, pp 26-27).

343 Dr Askland also considered that the Social Impact Assessment failed to adequately
assess the importance of Country and landscape that will be affected by the Project to
the Aboriginal people and, as a consequence, to assess the social impact of the Project
on Aboriginal people.

344 Dr Askland noted that, during her field trip to Gloucester, concerns were expressed
about the impacts of the Project on “Aboriginal cultural heritage values embedded in
the landscape.” Aboriginal people expressed concern about three aspects. First, that
Aboriginal people and Aboriginal epistemology were excluded in the consultation and
assessment process. Dr Askland records an Aboriginal elder, Sarah, saying that the
area of the Project is of “great significance to the Aboriginal community” and that “she,
as well as her community, have felt excluded from the consultation process, with the
company demonstrating ‘an unwillingness to engage with our Aboriginal heritage,
history, culture and the spiritual dimension permeating all aspects of our life and beliefs’
(Sarah, Aboriginal elder, written communication, 23 May 2018). The lack of recognition
of Aboriginal heritage, ontology and epistemology incites a decolonial process which, in
Sarah’s words ‘mimics the historical relationship between Government and our People
– relegate, move and dismiss’” (Askland report, [85]-[86]).

345 Second, the area of the Project has been inadequately surveyed for Aboriginal sites.
The amended EIS indicates that nine Aboriginal sites will be affected by the mine, but
Aboriginal representatives say that the whole area has not been surveyed. There is a
risk that unidentified Aboriginal sites might be impacted by the mine. If so, there would
be a direct social impact on the Aboriginal community. But the uncertainty as to whether
unidentified Aboriginal sites might be impacted itself causes social impact on the
Aboriginal community. Dr Askland stated:

“The EIS documentation indicates that nine Aboriginal sites will be affected by the mine.
According to Aboriginal representatives the whole area has, however, not been
surveyed. According the Aboriginal elders and in light of my analysis, there is potential
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for significant loss of both tangible and intangible heritage. This is concerning and a
matter that will have significant social impact on the Aboriginal population. As Sarah
states:

‘[t]he emotion that is stirred up by the possibility that the area that holds our
Ancestor’s spirits may be changed forever and no longer be a place of
wellbeing for people that share our connection to the place, is crippling (Sarah,
Aboriginal elder, written communication 23 May 2018).’” (Askland report, [87]).

346 Third, there has been an inadequate acknowledgement of the importance of Country
and landscape to the Aboriginal people. Heritage value lies not merely in particular
Aboriginal sites but in the landscape as a whole. Dr Askland referred to the
communication of another Aboriginal elder, Jane, who said “this place to me is sacred”
and explained how her “culture is ancient” and illustrated, through reference to
metaphors and stories, how culture is embedded in the land. “She also explains how
the area in and around Gloucester holds distinct significance as a past meeting point
and ground for large initiation rituals. The landscape thus holds spiritual significance
and is in itself a matter of heritage.” (Askland report, [88]).

347 The importance of the whole landscape was emphasised in the submissions of two
Aboriginal knowledge holders given at the hearing. Janine Phillips, speaking for Kim
Eveleigh and Ken Eveleigh, Elders and knowledge holders of the Worimil/Gooreengai
people, described the cultural significance of the Gloucester or Buckan valley and the
Waukivory (including Mograni) Range to the east and The Bucketts Range to the west:
“The Bucketts Range is the man, the Waukivory Range is the woman, the Gloucester
valley/Buckan is the family, it is a complete cycle of life that should not be disturbed or
separated”. The valley itself “is a significant sacred place as this is our Ancestor’s
daughters’ birthing and naming area, as they travel over this part of the land they
shared knowledge of our Ancestors’ medicines, hunting and gathering of food, the
weaving of fishing baskets whilst singing to the spirits of the Ancestors”.

348 Mr Michael Manikas gave evidence on behalf of the Cook family, traditional owners of
land in the Gloucester area. He observed that, because of past violence against and
displacement of Aboriginal people, knowledge about Country and culture in the
Gloucester area is incomplete: “We just don’t know the full extent of the importance of
this area”. However, “knowledge has been retained by many of our elders and we are in
the early phases of capturing and collating that knowledge. We’re learning where the
sacred ceremonial sites were for women’s business and men’s business, along with
other important areas.” Mr Manikas expressed concern that: “If the mine goes ahead,
the family will lose some of our connection with each other and this place as the land
will be destroyed. The culture and connection we have been rebuilding will be once
again lost. Gloucester and the surrounding valley is an extremely valuable resource to
our family in its current state.”

349 Dr Ryan accepted that there needed to be, but there had not been, a reasoned and
comprehensive assessment of the social impacts of the Project on the Aboriginal
people, particularly having regard to the significant proportion of Aboriginal people in
the area (around 9.5%) (Transcript, 24/08/18, pp 744, 748). Dr Ryan accepted that,
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based on the statements of Ms Phillips and Mr Manikas, the Project could have a real
potential social impact on the sense of place of Aboriginal people (Transcript, 24/08/18,
p 748). Dr Ryan accepted that, in the absence of any detailed assessment of social
impact on Aboriginal people, uncertainty about the potential impacts on Aboriginal
people would be high and worst case scenarios should have been modelled and a
precautionary approach should have been taken (Transcript, 24/08/18, p 752).

350 The Rocky Hill Coal Project will also impact negatively on the value of Gloucester as a
heritage-scenic place. The people of Gloucester who are opposed to the Project have a
strong conception of Gloucester as a place of high heritage-scenic value. They see the
story of Gloucester as a settled, rural character embedded in the scenic qualities of the
landscape. This heritage-scenic place might not hold statutory heritage listing, but it
nevertheless contributes to people’s sense of place. People fear that the Project will
impact severely on this historic landscape and their sense of place (Askland report,
[92]-[93]).

351 I find that the Project will have significant negative social impacts on culture. The
Project will adversely affect Aboriginal people of the area, by impacting their culture and
Country. The impacts are not merely to the individual Aboriginal sites that have already
been identified, but also there is the risk that other unidentified Aboriginal sites might be
affected. There is also the broader impact on the landscape that is of high spiritual
significance to the Aboriginal people. The Aboriginal elders who spoke to Dr Askland
and gave evidence at the hearing expressed a high level of concern about the adverse
effects of the Project on their Country and culture. The negative social impacts will
affect a large proportion of the population group of Aboriginal people, itself a sizeable
population group as approximately 9.5% of Gloucester’s population are of Aboriginal
descent (Ryan report, p 27, Table 9 and Joint Social Impacts Expert Report, p 41). The
negative social impacts will endure, not only for the duration of the Project, but long
afterwards. The rehabilitation of the mine will not heal the harm to Country and culture.
The scale or degree of change from the existing condition as a result of the social
impact of the Project will be substantial. The Aboriginal people, and their cultural
heritage, have high sensitivity to the adverse changes caused by the Project. The
Aboriginal people and their Country are highly susceptible or vulnerable to the adverse
changes caused by the social impacts of the Project. The Aboriginal people place high
importance on the existing landscape and its contribution to their life and culture. By
reason of these impact characteristics (see Table 5, p 36 of the Guideline), the
consequence of the negative social impacts on Aboriginal people will be “major” and
the likelihood of the negative social impacts is “likely”, resulting in an “extreme” social
risk rating (see Figure 6, p 42 of the Guideline).

352 I find that the Project will also impact on the heritage-scenic values, for the reasons I
have given earlier in the discussion of the impact of the Project on people’s sense of
place.

Impact on people’s health and wellbeing
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353 Social impact related to health and wellbeing incorporates both physical and mental
health.

354 The Rocky Hill Coal Project will cause dust and particulate emissions, noise emissions
and night lighting impacts. These have the potential to affect people’s health and
wellbeing, both directly and indirectly. Air, noise and light pollution can directly affect
people’s health and wellbeing, if the pollution is sufficient, but it can also affect people’s
perception of their health and wellbeing, such as by increasing stress and anxiety,
which can affect their mental health. This indirect effect on people’s mental health is
significant in this case. As I have found earlier, the Project may well comply with the
applicable criteria for air quality and noise, but people perceive that the Project will
have a negative impact on their health and wellbeing.

355 Many residents and objectors expressed concern about the particulate pollution from
the mine and its potential impact on their health and the health of their families. Some
said the pollution free environment of Gloucester was a motivating reason for their tree
change from the city to the country (Askland report, [36]). Mr and Mrs Arney, residents
in the Thunderbolt Estate who made a submission at the hearing, were examples of
“tree changers” who chose to retire to Gloucester to escape the traffic congestion,
noise and air pollution of Sydney. The benefits to their health and wellbeing from the
tree change have been significant. Prior to moving to Gloucester, Mrs Arney suffered
from bronchitis, which required the use of a medical puffer, and Mr Arney had a long
history of sinusitis, which required surgery. Since moving to Gloucester, their health has
improved and they now live in good health without bronchial or sinus issues.

356 Some said that their concerns about the impact of particulate pollution on health would
cause them to leave Gloucester if the Project were to be approved. Mrs Soupidis, a
local wife, mother, music teacher and active community member, who made a
submission at the hearing, is one example. Mrs Soupidis’s children suffer from asthma.
She and her husband are frightened about the risk of air quality impacts of the open cut
mine on their asthmatic children and said that they may move from Gloucester if the
mine were to proceed. The loss of the Soupidis family from Gloucester would have
impacts on the Gloucester community. Both Mr and Mrs Soupidis are experienced
music teachers and active community members.

357 Another example is Mr and Mrs Seale, also local teachers who are heavily involved in
the local community. They chose to raise their family in Gloucester because of the
clean environment, particularly the rivers and rainfall. They chose to make their home in
the Avon River Estate, their property having frontage to the Avon River. If the mine
goes ahead, Mr Seale said he and his family would leave Gloucester. This would not
only mean that the Seale family would leave the home and the river that they love, but it
would also be a significant loss to the community as the school would lose two teachers
and they would take their extensive volunteer involvement in the community elsewhere.

358
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People did not feel that they were being alarmist in holding health concerns about the
mine; they felt fortified by the submissions of local medical doctors and the literature on
the health damage caused by fine particles in coal mining areas. Dr Lyford, for
example, made a submission at the hearing about the potential deleterious health
impacts on the population of Gloucester of particulate pollution from mines. Dr Lyford
has been a General Practitioner in Gloucester for 32 years. He is concerned that if the
Rocky Hill Coal Project were to be approved, previous improvements in air quality in
the area will be lost and the town population would be exposed to high incidence of
flare ups in asthma and chronic obstructed pulmonary disease.

359 Many residents also expressed concern about noise and night lighting. Even if the
noise from the mine complied with the applicable noise criteria, residents were
concerned that they would nevertheless be impacted by noise from the mine, especially
given the low background noise environment. These concerns are justified. As I have
found earlier, the mine will cause residual noise impacts on residents in the vicinity of
the mine. Mine noise levels will emerge from the background noise levels in locations
where the measured background noise level is less than 30 dBA. This will make the
mine noise levels more noticeable and more likely to impact the residents’ acoustic
amenity. These residents, if they are opposed to the mine, are more likely to find that
this new impact on their acoustic amenity is unacceptable.

360 Night lighting would disturb the dark rural environment, not only up until the end of
mining operations at 10 pm, but also afterwards as the workforce leaves and security
lights remain on. The Department’s Environmental Assessment Report found that, even
with the lighting management plan to address lighting impacts, light spill would not be
completely controlled. Light spill would be readily seen from nearby residences and
post operation lighting for security would still impact local residences. The
Environmental Assessment Report (p 46) concluded:

“The proposed development could have a significant impact in terms of light pollution in
the Gloucester Valley, with ambient light from the proposal likely to be intrusive for
residents of the Gloucester community who currently experience largely uninterrupted
evening skies set in a rural landscape lit only by the moon and stars. The Department
considers that lighting impacts from the amended project would be a factor in reducing
the amenity for all residents living near the proposed mine, not just those with a direct
line of sight to the mine area.”

361 These impacts of particulate, noise and light pollution may affect mental and physical
health. Dr Askland illustrated the link between physical and mental health by reference
to a local mother whose daughter suffers from asthma:

“The local mother whose daughter suffers from asthma, cited above, explained to me
how she is constantly monitoring her daughter’s health and is in a constant state of
alertness to the asthma flaring up. She explained how her daughter at present has to be
taken to the emergency on average twice a year. She holds a deep-seated fear that the
Project will aggravate her daughter’s illness; a fear that is supported by research and
evidence from other coal-mining regions. The question of dust is, thus, not only a matter
of physical health but can also be correlated to mental health due to increased anxiety
and stress. A local doctor who participated in my research explained how in his practice
he has observed how ‘chronic stress impairs the immune system and raises BP [blood
pressure] etc and the link between psychosocial stress and physical health damage [is]
inseparable’ (Steward, local doctor, written communication 17 May 2018). Similarly, as
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stated above, physical health impacts due to lighting and noise are linked with stress,
sleep disturbance and performance. The link between physical health and mental
health is, thus, important to take into consideration.” (Askland report, [109]).

362 Dr Lyford, the local doctor who made a submission, also noted that:

“The intrusion of light and noise into what had previously been a quiet environment will
result in high levels of mental illness. I have seen this decline in mental health in those
living near mine sites at Duralie and Stratford during all phases of production. I have
seen many cases of depression and anxiety as people struggle with noise, sleep
disturbance, loss of life goals and reduction in property values as the mine encroaches
upon them.”

363 Dr Askland also explained how “environmental change may lead to distress,
dispossession and displacement” (Askland report, [113]). Dr Askland said that:

“For the residents within the proximity of the mine, the correlation between social and
mental health impact is strong. The risks associated with the Project incite a fear about
the future and they unsettle plans. More recent residents to the area speak with
melancholy and distress about the decision to move to Gloucester; what was going to
be a move to a quiet, rural place has for them become a nightmare marked by constant
insecurity. Their properties have become devalued, their future plans put on hold. This
will be addressed at greater length below. What is important to note here is how the
various social impacts interlink, the insecurities that they place on individual livelihoods
and wellbeing, the increased sense of risk and vulnerability, transforming into
experiences of loss and dispossession.” (Askland report, [115]).

364 Dr Lawrence was critical of the Social Impact Assessment’s assessment of the impacts
of the Project on human health and mental health. In relation to mental health, Dr
Lawrence said:

“The SIA reports a series of significant findings about mental health issues associated
with open cut coal mining, but only concludes that more research is needed (KI/SIA p
102). There is, however, a substantive literature on the psychological and mental health
issues encountered by mine workers, particularly non-resident workers (for example,
depression, relationship difficulties, alcohol misuse), people living near mines (loss of
sense of place and solastalgia) and vulnerable population groups in the areas in which
they work or are temporarily housed.

For example, the SIA has not dealt with mental health impacts on low income families
displaced by incoming mine workers, although displacement is reported as a concern
for members of the community. The SIA also does not consider mental health impacts
of an influx of mainly male and relatively wealthy workers on vulnerable population
groups in the town, for example on unemployed or low income men, or young women,
or Aboriginal people. This literature is available but has not been assessed or
addressed in the section on mental health.” (Lawrence report, p 28).

365 Dr Lawrence was also critical of the failure to assess how increased noise and dust,
even if they complied with the applicable criteria, might impact on mental health and
wellbeing. Dr Lawrence stated:

“Moreover, the section on health refers in multiple instances to monitoring incorporated
in the applicant’s own Noise Vibration and Blasting Assessment and Air Quality and
Risk Assessment, but with no regard for how increased noise and dust may impact
upon people’s well-being, sense of place or way of life more generally (regardless of
whether technical thresholds are met or not). In other words, even if technical
thresholds for noise and dust are not breached by the applicant during operations, there
is a real concern amongst community members (evidenced in submissions to the DPE)
that their well-being and way of life will be negatively affected.

Here it would have been relevant for the SIA to address the impacts of noise and dust
not only as technical issues to be addressed by monitoring, but to actually assess
people’s fears and aspirations about their future: what will their day to day life look like
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with the Rocky Hill coalmine? Will they be able hang their clothes on the line, have their
windows open, or let their children play in the backyard, without fearing the impacts of
coal dust?” (Lawrence report, p 29).

366 Dr Ryan accepted that adverse noise, dust and air quality impacts on residents and the
community are matters for consideration in assessing the social impacts of the Project,
“both people’s concern about them in terms of perceived impacts, as well as the
materiality of those impacts on affected residents” (Transcript, 24/08/18, p 727 and see
also p 730). Dr Ryan conceded in her oral evidence at the hearing that people planning
to move away from Gloucester because of a perception of negative health impacts, as
well as impacts of the mine on social cohesion, were factors relevant to an assessment
of social impacts of the mine (Transcript, 24/08/18, pp 732-736).

367 I find that the Project is likely to affect local residents’ health and wellbeing in the ways
explained by Dr Askland and Dr Lawrence, as well as by Dr Lyford, and the
Department. The particulate, noise and light pollution from the Project may well comply
with the applicable regulatory criteria, but will still be perceptible by local residents. The
residents are likely to have a high level of concern about the particulate, noise and light
pollution from the Project. This concern is likely to raise stress and anxiety, potentially
affecting mental health and physical health. These are social impacts in themselves.
They might also lead to other social impacts. People who value living, working and
playing in a clean and green environment may leave the Gloucester area, adversely
affecting the local community and economy.

368 I find that the consequence of the potential social impacts on health and wellbeing is
“major” and the likelihood of that social impact is “likely”, resulting in an “extreme” social
risk rating.

Impact on people’s surroundings

369 Social impact related to surroundings include access to and use of ecosystem services,
public safety and security, access to and use of the natural and built environments, and
aesthetic qualities and amenity.

370 A key concern of residents living in the vicinity of the Rocky Hill Coal Project is that the
Project will severely impact on the surroundings, including the natural environment, and
impact on its aesthetic value and amenity. Dr Askland considered that this concern of
social impact on people’s surroundings was justified (Askland report, [116]). Dr Ryan
accepted in oral evidence at the hearing that, if the Court were to find that the Project
would have an adverse impact on the rural character of Gloucester and its surrounds or
an adverse visual impact on residents in the vicinity of the Project, those would be
negative social impacts (Transcript, 24/08/18, pp 720-721).

371 I have explored, and have found substantiated, the residents’ concerns about the
Project’s impacts on people’s way of life, community, culture, and health and wellbeing.
The Project will substantially affect the surroundings and people’s sense of place.

372
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These social impacts can also be seen to be impacts on the amenity of the place. The
concept of the amenity of a place or locality is wide and flexible. Some aspects of
amenity are practical and tangible. Examples include the traffic, noise, nuisance,
appearance and way of life in the locality. Other aspects of amenity are intangible and
subjective. They include the standard or class of the locality and the reasonable
expectations of residents in the locality: Broad v Brisbane City Council [1986] 2 Qd R
317 at 320.

373 Amenity may embrace the effect of a place on the senses and the residents’ perception
of the locality. Knowing the uses to which a place is or may be put may affect a
resident’s perception of amenity: Broad v Brisbane City Council at 326; Telstra v
Hornsby Shire Council (2006) 67 NSWLR 256; (2006) 146 LGERA 10 at [190].

374 The reasonable expectations of residents of the locality are informed by the current
planning controls in the planning scheme. Residents should expect that land in the
locality will be put to one of the uses to which land may be put without development
consent and may be put to one of the uses permitted with the consent of the consent
authority: Harris v Scenic Rim Regional Council (2014) 201 LGERA 12; [2014] QPEC
16 at [217].

375 As I have explained in the earlier section on planning, the applicable local
environmental plan, GLEP 2010, permits open cut coal mining with consent in the RU1
Primary Production zone (which applies to 23% of the site) but prohibits open cut coal
mining in the E3 Environmental Management zone (which applies to 77% of the site).
Residents impacted by the mine are largely located near to the E3 Environmental
Management zone. The Mining SEPP does make mining permissible with consent in
the E3 Environmental Management zone, notwithstanding that mining is prohibited in
that zone by GLEP 2010. However, before granting consent for mining, the consent
authority must consider the matters in cl 12 of the Mining SEPP, including whether the
proposed mining is likely to have a significant impact on, or be incompatible with, the
existing, approved, or likely preferred uses of land in the vicinity of the proposed mine.

376 The residents in the vicinity of the proposed mine should be taken to expect that open
cut coal mining is prohibited over the great majority of the site under GLEP 2010, but
may be permitted with consent if the consent authority is satisfied that the proposed
mine is not likely to have a significant impact on, and is not incompatible with, existing,
approved and likely preferred uses of land in the vicinity of the proposed mine.

377 As I have found above, mining is not an existing, approved or likely preferred use of the
land in the vicinity of the proposed mine. I also find that even with the mitigation
measures proposed, such as the amenity barriers, the mine will be incompatible with
the existing, approved and likely preferred uses. I have found earlier that the Project,
including the amenity barriers, will have high visual impact in the Gloucester valley. As
both the Department and the Planning Assessment Commission concluded, the high
visual impact is inconsistent with the underlying strategic aims and objectives of the
land use zonings of GLEP 2010, in particular the E3 Environmental Management zone
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within which much of the Project site is located, to protect the scenic amenity of the
Gloucester township and the broader Gloucester valley by retaining the scenic and
rural surroundings of the town (Department’s Environmental Assessment Report, p 46
and Planning Assessment Commission’s Determination Report, p 12).

378 As noted in Telstra v Hornsby Shire Council at [192], in determining the nature and
scope of amenity and the impact of a proposed development on amenity, the consent
authority may consider the community responses to the proposed development as set
out in the submissions made to the consent authority. The community responses are
aspects of the public interest. In considering the community responses, an evaluation
must be made of the reasonableness of the claimed perceptions of adverse effect on
the amenity of the locality. An evaluation of reasonableness involves the identification
of evidence that can be objectively assessed to ascertain whether it supports a factual
finding of an adverse effect on the amenity of the locality: Telstra v Hornsby Shire
Council at [193] and [194]. As the NSW Court of Appeal noted in Warkworth Mining Ltd
v Bulga Milbrodale Progress Association Inc (2014) 200 LGERA 375; [2014] NSWCA
105 at [295]:

“Likewise, we consider that community responses to the project were relevant to the
public interest. As his Honour pointed out, at [430], the evidence of the community
responses was relevant to a consideration of noise impacts, air quality, visual impacts
and more generally, the social impacts on the community. All of those factors were
aspects of the overall public interest.”

379 In this case, I find that the residents’ concerns regarding the adverse effects on the
amenity of the locality caused by the high visual impact of the Project, and the
particulate, noise and light pollution of the Project, are reasonable and supported by the
expert evidence referred to in the earlier sections. The Project is “likely” to have a
“major” impact on the amenity of the locality, resulting in an “extreme” social risk rating
(see Figure 6, p 42 of the Guideline).

Impact on people’s personal and property rights

380 Social impact related to personal and property rights includes issues related to
economic livelihood and whether or not people experience personal disadvantage or
have their civil liberties affected.

381 Dr Askland identified social impacts on personal and private rights. First, people who
would be most severely affected by the Rocky Hill Coal Project have had their
properties purchased. Nearly all of the properties adjoining the Project site have been
acquired by GRL. Dr Askland opined that:

“Their community has been broken through GRL’s purchasing of properties, and
significant stress about the future has been incited in remaining residents who have
become isolated. The interviews with residents living in proximity to the mine indicate
that there has been little transparency and communication with local residents
regarding what will happen to them and their properties. Since the late 2000s, mining-
related resettlement and displacement of the population living within the vicinity of the
Project area have taken place. The onus has, in this process, been placed on the
individual land holder and GRL. Through the voluntary acquisition policy, the
responsibility (and success) of negotiation has been placed on the individual
landholders. This process has reduced transparency and exposed the community to
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distress; it has not supported a fair and equal process. Moreover, interviewees explain
that they have experienced a sense of disempowerment in dealing with GRL because
of gag-clauses, which has limited transparency.” (Askland report, [117]).

382 Second, Dr Askland noted that some residents who sold their properties to GRL did so
reluctantly:

“A number of examples of this were offered during conversations with local residents,
who told me stories of how former neighbours had decided to sell due to concern over
how stress would impact health concerns (e.g. reactivate cancer), worry about
deteriorating health due to age and inability to sell at a later stage if the mine was
approved, pressure and intimidation from mine officials to sell properties. The stories
are often accompanied by accounts of how these individuals did not really want to leave
and about the devastation that was felt when seeing their life work being destroyed.”
(Askland report, [122]).

383 One of the residents who made a submission at the hearing, Ms Montague, spoke of
residents who used to live along Fairbairns Road before reluctantly selling their
properties to GRL, being upset by having to sell the homes that they loved and having
to move away from a thriving community of neighbours and friends.

384 Third, people in proximity to the mine, but whose property has not yet been acquired by
GRL, are concerned that “they will be left with stranded assets”. They are concerned
that their property will be stranded because, unless GRL purchases their property, no
one else will purchase it because of the proximity to the mine and the impacts of the
mine. Dr Askland considered that this is a type of displacement, which is not
considered at all in the Social Impact Assessment. Dr Askland explained:

“The lack of acknowledgement of the notion of displacement may be a reflection of a
restricted understanding of the phenomenon of displacement, which is approached in
the SIA as an unproblematic movement of people or artefacts in space. Displacement
is, however, not simply about movement of people from one place to another.
Conversely, as scholarship on migration, displacement and resettlement show...
displacement can happen when people are still in place and may manifest as a lived
experience, conditioned through the spatial, temporal, cultural, and social specificities in
which individuals experience their everyday life. Displacement is, thus, not something
that is simply a matter of movement in space; conversely, the condition of displacement
—characterised by distress and disruption associated with a sense of lost home,
powerlessness, hopelessness and lack of autonomy to decide own future—is a state of
being that can happen to people in response to significant changes in natural, cultural
and social milieus. There is no recognition of displacement as a condition in any of the
social impact assessments conducted for the Project.” (Askland report, [118]).

385 Fourth, the NSW Voluntary Land Acquisition and Mitigation Policy, required to be
considered by cl 12A of the Mining SEPP, triggers acquisition or mitigation measures
only if specified noise or air quality criteria are exceeded; it does not take into
consideration emotional impact. Dr Askland suggested, however, that:

“There is, however, no security or ease for the residents whose properties are located in
close proximity to the proposed mine site. The VLAMP does not take into consideration
emotional impact but relies on technical measures of impact. The various matters of
impact merge with one another and the lived experience of living with a mine next door
is very different to what any technical measurements of noise or air quality can capture.
Solastalgia is, here, of importance as it refers the changes to place that is triggering
distress. Emotional distress caused by the mine is as real as noise impacts or air
quality, and has significant impact on people’s well-being and health, with potential
intergenerational impacts.” (Askland report, [120]).

386 Fifth, people who do not obtain a right to acquisition of their property may have the right
to mitigation of certain impacts on their property or their house. Dr Askland noted:
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“Those who do not obtain acquisition rights may get mitigation rights. This is, however,
not straightforward and mitigation strategies do not necessarily acknowledge how
people live. An example brought forward by a number of interviewees was the
suggestion to provide insulation to reduce noise impact. As one Forbesdale resident
explained during the interview, however, he did not move to the country to be inside and
the noise would follow him and his children in their everyday life (G4M). Similarly, with
reference to visual impact, another Forbesdale resident ironically laughed at the idea of
waking up in the morning to look out at the view but only see a vegetated amenity wall
(G18F).” (Askland report, [123])

387 Dr Ryan did not consider that there would be negative social impacts on people’s
property and personal rights. She relied on the Project’s reliance with applicable
regulatory criteria, such as noise and air quality criteria, and for taking acquisition or
mitigation measures if the criteria were to be exceeded. Dr Ryan considered that the
scheme proposed by GRL to protect the value of properties, which may suffer negative
impacts due to perceived impacts from the Project (the Voluntary Price Protection
Initiative), will also address impacts that will arise from perceived impacts (Joint Social
Impacts Expert Report, p 36).

388 I find that the Project has caused these social impacts on personal and property rights
described by Dr Askland, but impacts on people’s property and personal rights are
unlikely to endure if the Project were to be approved. Any grant of development
consent would fix the properties that need to be acquired or on which mitigation
measures need to be carried out as well as specify the process for acquisition and
mitigation. The past negotiation process, about which residents have complained, and
the uncertainty as to what acquisition or mitigation might happen in the future, would
not continue. There still would be stress and anxiety associated with living with a mine
next door, and being unable to sell their property, but these would manifest themselves
in other types of social impacts, such as on people’s way of life, community, culture,
health and wellbeing and surroundings, rather than on people’s personal and property
rights.

Impact on people’s decision making systems

389 Social impact related to decision making is specifically related to the extent to which
individuals and groups experience a say in the decisions that affect their lives and if
they have access to complaints, remedy and grievance mechanisms.

390 Dr Askland referred to residents’ sense of powerlessness and helplessness in the
decision making process for approval of the Project and the acquisition of affected
properties as evidence of this type of social impact.

391 GRL referred to the campaign run by the residents opposing the mine, which was
successful in that both the Department and the Minister, by his delegate the Planning
Assessment Commission, determined that consent should be refused, and the resident
action group, Gloucester Groundswell, was joined as a party and participated in the
appeal by GRL against the refusal of consent, as evidence that the residents have had
a say in decisions that affect their lives.

392
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I find that there will be a social impact on residents and Aboriginal people who will be
affected by a decision to grant consent to the Project in terms of the limitations on those
people being able to meaningfully participate and control the decision making process,
but these limitations flow from the planning system (including the EPA Act, the EPA
Regulation and the Mining SEPP and their implementation) and not from GRL’s
proposed mine. The social impact concerning the decision making systems is not a
particular consequence of the Rocky Hill Coal Project, but rather of the planning
system.

People’s fears and aspirations

393 Social impact related to people’s fears and aspirations can relate to any of the types of
social impacts discussed above or to the future of people’s community. The above
discussion has referred repeatedly to people’s fears and aspirations. Mostly, the
discussion has focused on the fears and aspirations of people who oppose the Project,
because these refer to negative social impacts. Opponents fear that the Project will
negatively impact the local economy by impeding growth and development of industries
and businesses that depend on a clean and green environment (such as tourism and
agri-tourism) and population growth from people attracted by the clean and green
environment and quiet rural character moving to Gloucester to live, work and play.
Opponents fear the physical impacts of the Project on scenery and amenity, the
particulate, noise and light pollution from the Project, the increased traffic along roads
associated with the mine, the loss of Gloucester as a special place, the various social
impacts, and the impact that the Project will have on the climate. These fears about the
future for them, their community and their surroundings have caused and will continue
to cause social impacts (see further Askland report, [128]).

394 People who support the Project also have fears and aspirations. Supporters hope that
the Project will bring population growth and economic progress for the Gloucester area.
They hope that mining will diversify and grow the local economy. They hope that it will
lessen the dependence on sectors such as tourism and on population groups such as
“tree changers” who settle in the area for lifestyle reasons. Supporters downplay
potential negative effects such as visual, dust, noise, amenity and social impacts,
believing that these impacts can and will be managed to adequately protect the
environment and people (see Askland report, [128]).

395 I find that most of the articulated fears and aspirations of people who oppose the
Project are reasonable and have justification in the evidence. Elsewhere in the
judgment, I have explained why I consider that the Project will have substantial visual
impacts, dust and noise impacts that will lead to social impacts on people’s way of life,
community, health and wellbeing, and surroundings, other social impacts, impacts on
existing, approved and likely preferred future uses of land in the vicinity of the Project,
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and impacts on the climate. Opponents’ fears are based in specific, concrete, likely
effects, of the Project: Telstra v Hornsby Shire Council at [193]-[195]. These impacts
are what people fear will happen if the Project were to be approved.

396 On the other hand, I do not consider that the fears and aspirations of people who
support the Project are likely to transpire. There is little evidence that refusal of consent
to the Project will materially impede the growth and diversification of the economy.
Although the mining sector would not grow if the Project were not to be approved,
mining is not the only opportunity for growth of the local economy and employment in
the Gloucester area. Alternative sectors, such as tourism and agri-tourism, have
already grown to take advantage of the clean and green environment and are likely to
continue to grow if the Project were not to be approved. People have moved to the
Gloucester area for lifestyle reasons and are likely to continue to do so if the Project
were not to be approved. As Dr Lawrence and Dr Askland pointed out, the Social
Impact Assessment fails to assess the no go scenario, what would be the economic
and employment impacts, and hence social impacts, if the Project were not to be
approved.

397 The supporters’ belief that negative environmental and social impacts will be able to be
managed so as to adequately protect the environment and people is mistaken, for the
reasons I have given elsewhere. The aspiration that approval of the Project will
substantially increase the local economy and employment has not been established.
The claimed economic and employment benefits of the Project are uncertain, but in any
event are substantially overstated for reasons I give elsewhere.

Distributive inequity of the Project

398 A further social impact, revealed in the other types of social impact discussed earlier, is
the distributive injustice or inequity that would result from approval of the Rocky Hill
Coal Project. Distributive justice concerns the just distribution of environmental benefits
and environmental burdens of economic activity. Distributive justice is promoted by
giving substantive rights to members of the community of justice to share in
environmental benefits (such as clean air, water and land, a quiet acoustic
environment, scenic landscapes and a healthy ecology) and to prevent, mitigate,
remediate or be compensated for environmental burdens (such as air, water, land and
noise pollution and loss of amenity, scenic landscapes, biological diversity or ecological
integrity). Issues of distributive justice not only apply within generations (intra-
generational equity) but also extend across generations (inter-generational equity).

399 The principle of intra-generational equity provides that people within the present
generation have equal rights to benefit from the exploitation of natural resources as well
as from the enjoyment of a clean and healthy environment: Telstra v Hornsby Shire
Council at [117]. The principle of inter-generational equity provides that the present
generation should ensure that the health, diversity and productivity of the environment
are maintained or enhanced for future generations (see s 6(2)(b) of the Protection of
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the Environment Administration Act 1991): Bulga Milbrodale Progress Association Inc v
Minister for Planning and Infrastructure and Warkworth Mining Limited (2013) 194
LGERA 347; [2013] NSWLEC 48 at [486], [492].

400 Dr Lawrence criticised the Social Impact Assessment for failing to address distributive
equity:

“Throughout all stages of the SIA process, the SIA has failed to engage adequately with
critical issues of distributive equity, that is, how the impacts and benefits of the
proposed project are likely to be distributed temporally (across time), spatially
(geographically) and socially (amongst different groups within society, particularly those
who are marginalised or vulnerable, or least likely to obtain a direct or indirect benefit
from the project).

…

The question of distributive equity is often of particular significance for Aboriginal
people, as they are a historically marginalised group who have experienced
considerable impacts and harms from developments, but generally seen few net
benefits.” (Lawrence report, pp 8, 13).

401 Dr Lawrence considered that the Project would cause distributive inequity:

“The majority of the economic benefits of the Project will primarily go to the people who
do not live in the Gloucester Township: they will go to the mining company and their
shareholders by way of global flows of capital to the suppliers of the mine (presumably
based in urban centres such as Newcastle), to DIDO workers living outside of
Gloucester, and to the NSW Government (and the broader population of NSW) by way
of revenue. The local economic benefits of the Project will be limited to those local
business and local people who may benefit from local contracts and local employment,
which as I note above, will be limited. In other words, the economic good from the
Project will primarily be distributed to people outside of Gloucester, any local benefits
will be short-term, spanning the 19 years of the life of the mine.

On the other hand, the harms of the Project in terms of social and environmental
impacts, will be experienced locally by those in closest proximity to the mine, i.e. the
people of Gloucester. They will be long-term and extend beyond the life of the mine
(see previous point on sense of place and long-term rehabilitation challenges).

This concerns a fundamental question of distributive inequity that cannot be mitigated
by the recommended mitigation measures detailed in the applicant’s SIA by Key
Insights, or in RR’s [Roberta Ryan’s] expert report (section 7.2).” (Joint Social Impacts
Expert Report, p 38).

402 Dr Askland concurred with Dr Lawrence:

“I concur with RL’s [Rebecca Lawrence’s] statement above. The distributional inequity
of the Project cannot be mitigated by the recommended mitigation measures and the
local community will carry a disproportionate cost.

As I state in my expert statement, Project and Modification present, in my opinion,
moral concerns relating to the weighting of social, economic and environmental
impacts. This is not only a question of distributional equity across space but also across
time. Inter-generational equity has not been addressed. In relation to this Particular it
should also be questioned if a green field mine in 2018 is in the public interest. The
proposed mine is a green field mine, which will radically transform a rich agricultural
landscape with distinct heritage and significance.” (Joint Social Impacts Expert Report,
p 38).

403 Dr Ryan accepted that the Social Impact Assessment did not assess distributional
equity and that this was necessary for a comprehensive Social Impact Assessment
(Transcript, 24/08/18, pp 744, 745). Dr Ryan agreed that distributional equity needs to
be considered, but suggested that she had done so in her report as part of her
discussion on the impact on amenity (wellbeing, way of life, sense of place, and future

1231



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 93/153

fears and aspirations), social dynamics, and change to community profile as a result of
an influx of workers, as well as in her discussion of mitigation and enhancement
measures (Joint Social Impacts Expert Report, p 43).

404 Dr Lawrence disputed that Dr Ryan had dealt with questions of distributive equity in her
report:

“I disagree with RR’s [Roberta Ryan’s] contention that her expert report (section 7)
deals with questions of distributive equity. For example, RR does not address how any
of the social impacts will play out for Aboriginal people specifically, even though they
are approximately 9% of the population, are a vulnerable group, and are likely to be
pushed out of the housing market by an influx of mine workers (both resident and non-
resident). This concerns a failure to consider the social distributive inequity of the
Project. Neither the Key Insights SIA nor RR’s report identify or explore social impacts
for these and other vulnerable population groups, such as women in the town. Further,
the proposed benefits of employment and training relate to a group of skills largely held
by men in the workforce. The gender dynamics and impacts on the proposed RHCP
[Rocky Hill Coal Project] have not been addressed.

I disagree with RR’s contention (above) that she has considered distributive equity
when considering ‘the extent to which the mitigation measure is acceptable to those
who are expected to be affected by the potential negative social impact’. For example,
the amenity barriers proposed by the applicant do not appear to have been accepted by
those living in closest proximity to the mine as an acceptable mitigation. This concerns
a failure to consider the spatial distributive inequity of the Project. It is also not clear
which aspect of distributional equity a visual barrier would address.

The Key Insights SIA and RR’s expert report have not considered the temporal
distributive inequity of the Project. The extraction of finite natural resources for the
economic benefit of people today necessarily implies a burden on future generations,
for the simple reason that the resource has been used, and the social and
environmental legacies will remain for future generations.

I refer also to my previous response above in relation to Gloucester Groundswell’s
particular E, regarding the spatial and economic distributive inequity of the Project,
given the majority of economic benefits will go to those outside of Gloucester.” (Joint
Social Impacts Expert Report, p 44).

405 Dr Askland concurred with Dr Lawrence:

“I concur with RL’s [Rebecca Lawrence’s] argument as it is presented here and in her
expert witness report.

I also note in my expert witness report the distributional inequalities of the Project and
the failure of the mitigation strategies to address this. Distributive equity is an issue in
relation to special cultural and temporal factors.

In relation to distributional equity it should also be noted how there is a pattern within
the data that suggests that support or objection to the mine follows the logic of
proximity. I explained this in my expert report, paragraphs 68 and 69.” (Joint Social
Impacts Expert Report, p 45).

406 I find that the Rocky Hill Coal Project will raise issues of distributive equity, both intra-
generational equity and inter-generational equity, as Dr Lawrence and Dr Askland have
explained. The burdens of the Project, the various negative environmental, social and
economic impacts, will be distributed to people in geographical proximity to the Project.
The physical impacts of the Project, such as the high visual impact and the particulate,
noise and light pollution, will be experienced by people in geographical proximity to the
Project. As Dr Askland observed: “There is a distinct inequity embedded in the
development. It exposes a particular part of the local population - those within the
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estates in close proximity to the mine site – to distinct impact which is not accounted
for” (Askland report, [12]). These physical impacts in turn trigger social impacts on
these people.

407 The physical impacts of the Project will affect some groups in the community, including
marginalised and vulnerable groups, more than other groups. The Project will have
particular negative impacts on Aboriginal people whose Country is to be mined. They
have strong cultural and spiritual connections to Country, which will be severely
damaged by the Project. This will cause negative social impacts to a disadvantaged
and vulnerable group in society.

408 The Project may also impact on other disadvantaged groups within the community,
such as lower socio-economic groups and people over the age of 55 years, but the
Social Impact Assessment for the Project fails to assess the potential social impacts on
such disadvantaged groups. The Minister submitted that:

“Having regard to Professor Ryan’s acknowledgement that 30.2% of the population of
the Gloucester suburb in 2016 was over 65 years of age, and the age distribution for
the Gloucester LGA in the KI SIA which suggested that the proportion of residents over
55 years of age within the LGA was 42.8%, it was apparent that a significant proportion
of residents was in the over 55 age bracket. Professor Ryan accepted that, in such
circumstances, any reliable social impact of the proposal needed to take into account
the impact of those in that age bracket.” (Minister’s written submissions, [268]).

409 This particular social group might be more susceptible to the physical impacts of the
Project. The Minister submitted:

“At KI SIA p 14 – 98, there is an identification that populations that are the most
vulnerable include elderly people with existing respiratory and cardiovascular disease
and young children with asthma. Professor Ryan was unsure as to whether or not this
particular area of health impact was an area of general uncertainty but accepted that a
background assessment of the vulnerability of the population to a health impact of this
kind might be a particularly urgent assessment in an elderly community. Again, there
appeared to be no such assessment in the KI SIA, despite the fact that health is a key
area that should be the subject of a social impact assessment.” (Minister’s written
submissions, [271]).

410 I accept these submissions. There is, therefore, uncertainty and a real risk that the
Project might disproportionately affect disadvantaged groups within the community,
thereby causing distributive inequity.

411 The carrying out of the Project will clash with the moral framework and worldview of
people who value the environment generally and the scenic landscape and place of
Gloucester particularly. The Project will adversely affect this group in the community.

412 The carrying out of the Project will also affect the livelihood, income and employment of
people and businesses that depend on the current high quality of the environment,
such as the tourism and agri-tourism industries. Again, in turn, these impacts on these
people and businesses may generate social impacts.

413 These negative environmental, social and economic impacts (burdens) will be
distributed to these people and groups in the community. The economic and social
benefits of the Project will, however, be distributed to other people and groups.
Economic benefits from the Project will flow to GRL and its shareholders, investors and
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financiers, its employees and contractors, its suppliers, others who will benefit
financially from the Project, and federal, state and local governments that will benefit
from taxation and rating revenues. Such people and bodies believe in economic growth
and development and the distribution of the economic benefits to them aligns with their
moral framework and worldview. The people who benefit are likely to live sufficiently
geographically distant from the Project so as not to be affected, or to be less affected,
by the physical impacts of the Project.

414 The result is inequity in the distribution of the environmental, social and economic
burdens and benefits of the Project within the current generation (intra-generational
inequity).

415 There is also inequity in the distribution between current and future generations. The
economic and social benefits of the Project will last only for the life of the Project (less
than two decades), but the environmental, social and economic burdens of the Project
will endure not only for the life of the Project but some will continue for long after. The
visual impact of the Project, even after mining rehabilitation, will continue. The natural
scenery and landscape will be altered forever, replaced by an artificial topography and
landscape. The social impacts on culture and community, especially for the Aboriginal
people whose Country has been mined, will persist. A sacred cultural land created by
the Ancestors of the Aboriginal people cannot be recreated by mine rehabilitation. As
discussed below, the Project will emit greenhouse gases and contribute to climate
change, the consequences of which will burden future generations.

416 The benefits of the Project are therefore distributed to the current generation but the
burdens are distributed to the current as well as future generations (inter-generational
inequity).

Conclusion on the social impacts of the Project

417 The Rocky Hill Coal Project will cause a variety of negative social impacts, many of
which are likely to have a high or extreme social risk rating. These negative social
impacts will not be able to be mitigated or managed. The mitigation measures proposed
by GRL, in the Social Impact Assessment and elsewhere, lack clear connection with
the key social impacts likely to be caused by the Project and hence will not be effective
in mitigating these social impacts.

418 Dr Lawrence analysed the 22 mitigation measures suggested in the Social Impact
Assessment, noting that they are mostly recommendations not commitments; lack
enforceable content or even guidance as to their substance; are not tangible,
deliverable or likely to be durably effective; and do not address the issues of serious
concern to the community (such as dust, noise and visual impacts) (Lawrence report,
pp 34-36). Dr Lawrence concluded:

“The proposed mitigation measures and recommendations are primarily aspirational,
rather than actual commitments by the applicant, and they are not demonstratively
achievable or enforceable. Further, they are neither appropriate nor proportionate to the
social impacts they are being asked to address. For example, a Community Grants
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Fund is proposed in order to address all manner of social impacts of the proposed
mine, including increased pressure on health services, and increasing housing stress
etc, yet it is not clear whether or how a Community Grants Fund can actually address
these complex social issues, which involve capacity, resource and legislative issues
that are arguably beyond the remit or responsibility of the applicant.

In my opinion these recommendations do not constitute adequate or reasonable
mitigations and in particular fail to address the main concerns of local residents in
Gloucester.” (Lawrence report, p 10).

419 Dr Askland too observed that the recommended mitigation strategies not only fail to
address key social impacts but may exacerbate impacts, giving the example of the
proposed amenity walls (Askland report, [26]-[28]).

420 I agree with Dr Lawrence and Dr Askland that the proposed mitigation measures will
not be effective in mitigating the significant negative social impacts that I have found
will be caused by the Project.

421 The social impact assessment process does seek to identify, evaluate and weigh both
the positive social impacts as well as the negative social impacts (see the Guideline
and also Dr Ryan, Transcript, 24/08/18, p 764). GRL, the Social Impact Assessment
and Dr Ryan have identified positive social benefits associated with the Project, mostly
regarding boosts to the local economy and employment and concomitant social
benefits. But the evidence establishes that there will be significant negative social
impacts. Just as the Department concluded in the Environmental Assessment Report (p
72) and the Planning Assessment Commission concluded in its determination (p 19), I
find that the Project will have significant negative social impacts on people’s way of life;
community; access to and use of infrastructure, services and facilities; culture; health
and wellbeing; surroundings; and fears and aspirations. The Project will also cause
distributive inequity. I find that, although the Project has the potential to generate some
positive social benefits, including from the local economy and employment, these
benefits will be outweighed by the significant negative social impacts that the Project
will cause. The significant net negative social impacts are a justification for refusing
consent to the Project.

The impacts of the mine on climate change

Gloucester Groundswell’s argument for refusal of the mine

422 Gloucester Groundswell contended that the Rocky Hill Coal Project should be refused
because the greenhouse gas (GHG) emissions from the Project would adversely
impact upon measures to limit dangerous anthropogenic climate change. The effects of
carbon in the atmosphere arising from activities in the Project site, and the burning of
the coal extracted from the mine, are inconsistent with existing carbon budget and
policy intentions to keep global temperature increases to below 1.5º to 2º Celsius (C)
above pre-industrial levels and would have a cumulative effect on climate change
effects in the long term. Gloucester Groundswell submitted, “in light of that substantial
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planning harm, and the critical importance of combatting climate change now, the
Project should be refused”. Gloucester Groundswell developed this argument as
follows.

423 The Rocky Hill Coal Project will cause, directly and indirectly, emissions of greenhouse
gases (GHGs). The most significant GHGs will be carbon dioxide (CO2) and methane
(CH4). Different gases have different greenhouse warming effects (referred to as global
warming potentials) and emission factors take into account the global warming
potentials of the gases. The estimated emissions are referred to in terms of CO2
equivalent (CO2-e) emissions by applying the relevant global warming potential (Air
Quality and Health Risk Assessment for the amended EIS, p 2A-158).

424 Project-related GHG emissions can be direct or indirect.

425 Direct GHG emissions are emissions that occur from sources that are owned or
controlled by the reporting entity. Direct GHG emissions are principally the result of the
following types of activities undertaken by an entity:

“(a) Generation of electricity, heat or steam. These emissions result from combustion of
fuels in on-site stationary sources;

(b) Physical or chemical processing. Most of these emissions result from manufacture
or processing of chemicals and materials (e.g. the manufacture of cement, aluminium,
etc.);

(c) Transportation of materials, products, waste and employees. These emissions result
from the combustion of fuels in entity owned/controlled mobile combustion sources (e.g.
trucks, trains, ships, aeroplanes, buses and cars);

(d) Fugitive emissions. These emissions result from intentional or unintentional releases
(e.g. equipment leaks from joints, seals, packing and gaskets); CH4 emissions from
coal mines and venting; hydrofluorocarbon emissions during the use of refrigeration and
air conditioning equipment; and CH4 leakages from gas transport.” (Air Quality and
Health Risk Assessment, p 2A-157).

426 Direct GHG sources for the Rocky Hill Coal Project include emissions from undertaking
mining operations, including vegetation stripping, release of fugitive methane during
open cut mining and combustion of fuels by vehicles, plant and equipment during
mining operations (referred to as Scope 1 Emissions) (Air Quality and Health Risk
Assessment, p 2A-159).

427 Indirect GHG emissions are emissions from the generation of purchased energy
products (principally electricity) by the entity (referred to as Scope 2 emissions). In
relation to coal mines, Scope 2 emissions typically cover electricity that is purchased or
otherwise brought into the organisational boundary of the entity. For the Rocky Hill Coal
Project, the principal Scope 2 emissions will be indirect emissions associated with on-
site electricity (Air Quality and Health Risk Assessment, p 2A-158 and p 2A-159).
Scope 2 emissions physically occur outside the boundary of the coal mine, such as at
the power station that generates the electricity that is purchased. These are “upstream”
indirect emissions.

428 Other indirect GHG emissions are emissions that are a consequence of the activities of
an entity, but which arise from sources not owned or controlled by that entity (referred
to as Scope 3 emissions). Examples of Scope 3 emissions are emissions from the
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extraction and production of purchased materials, transportation of purchased fuels and
use of sold products and services. In the case of the Rocky Hill Coal Project, Scope 3
emissions will include emissions associated with the extraction, processing and
transportation of diesel and the transportation and combustion of product coals.
Emissions from the combustion of product coal are “downstream” emissions as they
physically occur at the power stations or steel mills combusting product coal from the
mine (Air Quality and Health Risk Assessment, p 2A-158 and p 2A-159).

429 The Air Quality and Health Risk Assessment for the amended EIS estimated the CO2-e
(tonnes) for Scope 1, 2 and 3 emissions for the Project as being 1,566,685 (Scope 1
emissions), 241,891 (Scope 2 emissions), and 36,283,171 (Scope 3 emissions) (Table
18.1, p 2A-160).

430 The Scope 3 emissions figure is an underestimate, as emissions from the shipping of
product coal were not included due to the uncertainties in emission estimates, including
in future export destinations and limited data on emission factors and/or fuel
consumption for ocean going vessels (Air Quality and Health Risk Assessment, p 2A-
159).

431 The emission of GHGs impacts the environment. Greenhouse gases change the
climate by trapping outgoing heat (long wave radiation) from the earth’s surface and
retaining it in the lower atmosphere and at the surface, thus increasing the energy of
the climate system and raising its average temperature. The Intergovernmental Panel
on Climate Change (IPCC), the world’s most authoritative assessment body on the
science of climate change, found that:

“It is extremely likely that more than half of the observed increase in global average
surface temperature from 1951 to 2010 was caused by the anthropogenic increase in
GHG concentrations and other anthropogenic forcings together” (IPCC, Climate
Change 2014: Synthesis Report. Contributions of Working Groups I, II and III to the
Fifth Assessment Report of the Intergovernmental Panel on Climate Change [(Core
Writing Team, R K Pachauri and L A Meyer (eds)], IPCC, Geneva, Switzerland, p 48).

432 The IPCC define the “extremely likely” confidence level as having a probability
occurrence of between 95-100%.

433 Currently, global average surface temperature is about 1 degree higher than pre-
industrial levels and 2014, 2015, 2016 and 2017 have been the four hottest years on
record (National Oceanic and Atmospheric Administration, USA (NOAA) (2018), Global
Climate Report – Annual 2017 cited by Professor Steffen in his expert report, [10]). The
rise in atmospheric CO2 concentration is up to ten times faster than the most rapid
changes in the geological record. Since 1970, global average surface temperature has
been rising at a rate of 1.7 ºC per century, compared to a 7,000 year background rate
of change of about 0.01ºC per century (Steffen report, [11]).

434 The IPCC, in its recent IPCC Special Report on the impacts of global warming of 1.5ºC
above pre-industrial levels, found:

“Human activities are estimated to have caused approximately 1.0°C of global
warming above pre-industrial levels, with a likely range of 0.8°C to 1.2°C. Global
warming is likely to reach 1.5°C between 2030 and 2052 if it continues to increase at
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the current rate. (high confidence) (Figure SPM.1) {1.2}

Reflecting the long-term warming trend since pre-industrial times, observed global
mean surface temperature (GMST) for the decade 2006–2015 was 0.87°C
(likely between 0.75°C and 0.99°C) higher than the average over the 1850–1900 period
(very high confidence). Estimated anthropogenic global warming matches the level of
observed warming to within ±20% (likely range). Estimated anthropogenic global
warming is currently increasing at 0.2°C (likely between 0.1°C and 0.3°C) per decade
due to past and ongoing emissions (high confidence). {1.2.1, Table 1.1, 1.2.4}” (IPCC,
2018: Summary for Policymakers. In: Global warming of 1.5°C. An IPCC Special Report
on the impacts of global warming of 1.5°C above pre-industrial levels and related global
greenhouse gas emission pathways, in the context of strengthening the global response
to the threat of climate change, sustainable development, and efforts to eradicate
poverty [V. Masson-Delmotte, et al (eds.)]. World Meteorological Organization, Geneva,
Switzerland, p 6.)

435 Global average surface temperature is not the only feature of the climate system that is
changing. Other features of the climate system that are changing include changes in
the basic circulation patterns of the atmosphere and the ocean; increasing intensity and
frequency of many extreme weather events; increasing acidity of the oceans; rising sea
levels and consequent increases in coastal flooding; and intensification of the
hydrological cycle (Steffen report, [12]). See for a general summary of the observed
changes to the climate system and the anthropogenic causes, IPCC, Climate Change
2014: Synthesis Report, 39-54 and M R Allen et al, 2018, “Framing and Context”,
Chapter 1 and O Hoegh-Gulderg et al, 2018, “Impacts of 1.5ºC Global Warming on
Natural and Human Systems”, Chapter 3 in Global warming of 1.5°C: An IPCC Special
Report on the impacts of global warming of 1.5°C above pre-industrial levels and
related global greenhouse gas emission pathways, in the context of strengthening the
global response to the threat of climate change, sustainable development, and efforts
to eradicate poverty [V. Masson-Delmotte, et al (eds.)]. World Meteorological
Organization, Geneva, Switzerland, and a summary of the consequences of the
changing climate, Kevin E Trenberth, “Climate change caused by human activities is
happening and it already has major consequences” (2018) 36 Journal of Energy and
Natural Resources Law 463-481.

436 Professor Will Steffen, an earth systems scientist who is an Emeritus Professor at the
Australian National University, Senior Fellow of the Stockholm Resilience Centre and
Member of the Climate Council of Australia, called by Gloucester Groundswell,
summarised the impacts of climate change that are already being experienced:

“The impacts of climate change are already being felt around the world. As reported by
the IPCC (2013), the most authoritative assessment body on the science of climate
change, some of the most important impacts are:

a) Warmer and/or fewer cold days and nights over most land areas.

b) Warmer and/or more frequent hot days and nights over most land areas.

c) Increases in the frequency and/or duration of heat waves in many regions. d)
Increase in the frequency, intensity and/or amount of heavy precipitation (more land
areas with increases than with decreases).

e) Increases in intensity and/or duration of drought in many regions since 1970.

f) Increases in intense tropical cyclone activity in the North Atlantic since 1970.

g) Increased incidence and/or magnitude of extreme high sea levels.
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The impacts of climate change are also being felt in many ways across Australia,
especially in the form of changes in extreme weather events (CSIRO and BoM 2015),
Climate Change in Australia – Technical Report, CSIRO and (Bureau of Meteorology,
Melbourne)

The evidence for the influence of climate change on worsening extreme weather
includes:

a) The fact that all extreme weather events are now occurring in an atmosphere that is
warmer and wetter than it was 70 years ago (Trenberth K E (2012) “Framing the way to
relate climate extremes to climate change”, Climatic Change, 115: 283-290;

b) Long-term data records show observed changes in the nature of extreme weather;
and

c) Climate models run with and without the additional greenhouse gases in the
atmosphere from human emissions show the increase in likelihood that a specific
extreme weather event would have occurred because of climate change.

The most important of these climate-related impacts are (CSIRO and BoM 2015):

a) Australia’s average surface temperature has increased by 0.9ºC from 1910 to 2014
(and now to over 1.0ºC).

b) Many heat-related records were broken in the summer of 2012-2013, and again in
the two most recent summers. 2013 was Australia’s hottest year on record.

c) Heat waves have increased in duration, frequency and intensity in many parts of the
country.

d) Cool-season rainfall has declined in southeast and southwest Australia and wet-
season rainfall has increased in northern Australia.

e) Heavy daily rainfall has accounted for an increased proportion of total annual rainfall
over an increasing fraction of the Australian continent since the 1970s.

f) Extreme fire weather days have increased at 24 out of 38 monitoring sites from 1973-
2010 due to warmer and drier conditions.

g) For 1966-2009 the average rate of relative sea-level rise along the Australian coast
was approximately 1.4 millimetres per year.

Southeast Australia has experienced many of the impacts that have been observed
around Australia as a whole (CSIRO and BoM 2015). In particular, these include:

a) Changes in heatwaves, such as more frequent occurrence, increasing number of
heatwave days and the hottest day of a heatwave becoming even hotter.

b) Increases in the Forest Fire Danger Index have occurred mostly in the southeast
region of the continent.

c) Strong drying trends in cool-season rainfall since 1990.

d) Three-fold increase in coastal flooding in the Sydney region through the 20th century.

The NSW mid-north coast region and adjacent inland areas have also experienced
many impacts of climate change. These include:

a) The incidence of coastal flooding events has likely increased by approximately
threefold through the 20th century, as observed in Sydney Harbour (the nearest
observation station with long-term records) (Church et al. (2006), “Sea level rise around
the Australian coastline and the changing frequency of extreme sea-level events”,
Australian Meteorological Magazine 55: 253-260.

b) Heatwaves have worsened in the following ways:

(i) the number of heatwave days is increasing;

(ii) the first heatwave of the season is occurring earlier; and

(iii) the hottest day of a heatwave is becoming hotter (Perkins S and Alexander
L (2013) “On the measurement of heat waves”, Journal of Climate 26: 4500-
4517).
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c) In terms of bushfire weather, there are no long-term monitoring stations in the NSW
mid-north coast region, but further inland in central-west NSW there has been a
significant increase in the McArthur Forest Fire Danger Index (FFDI) from 1973 to 2013
(CSIRO and BoM 2015). At Nowra on the NSW South Coast, there has also been an
increase in the FFDI from 1973 to 2013, although of a smaller magnitude than for the
central-west NSW station (Clarke H, Lucas C and Smith P (2013), “Changes in
Australian fire weather between 1973 and 2010”, International Journal of Climatology
33: 931-944).

d) Observations show mixed changes in rainfall patterns for the region. For the northern
wet season (October to April), rainfall has been above average for the 1997-2013
period. For the southern cool season (April to September), rainfall has been above
average along the coast but below average in some inland areas (CSIRO and BoM
2015).

437 The most recent State of the Climate 2018 report of the Bureau of Meteorology and
CSIRO provides an updated summary of changes in the climate of Australia.

438 Professor Steffen also predicted the likely future changes in the climate of Australia and
the mid NSW north coast region and adjacent inland region:

“Future climate change will be driven in the near-term (several decades into the future)
by the further amount of greenhouse gas emissions emitted by human activities, and in
the longer term by both human emissions and feedbacks in the climate system (e.g.,
melting of permafrost, collapse of the Amazon rainforest) that could emit significant
additional amounts of greenhouse gases to the atmosphere.

The projections for future changes in Australia’s climate include (CSIRO and BoM
2016):

a) Temperatures will continue to increase, with more hot days and fewer cool days.

b) Oceans around Australia will warm further and acidification will continue.

c) Tropical cyclones are projected to decrease in number but increase in intensity.

d) Extreme rainfall events are likely to be more intense.

e) Harsher fire weather is projected for southern and eastern Australia.

f) Further decreases in winter rainfall for southern continental Australia, with an
increase in droughts.

Projected changes in the climate of mid-NSW North Coast region and adjacent inland
region (as part of the East Coast region) include
(https://www.climatechangeinaustralia.gov.au/en/, based on CSIRO and BoM 2015):

a) Average temperatures will continue to increase in all seasons (very high confidence).

b) More hot days and warm spells are projected with very high confidence. Fewer frosts
are projected with high confidence.

c) Decreases in winter rainfall are projected for East Coast South with medium
confidence. Other changes are possible but unclear.

d) Increased intensity of extreme rainfall events is projected, with high confidence.

e) Mean sea level will continue to rise and height of extreme sea-level events will also
increase (very high confidence).

f) A harsher fire-weather climate in the future (high confidence).” (p 5).
439 To address these impacts of GHG emissions on the climate system, the terrestrial and

oceanic environment and the people of the planet, governments around the world have
not only agreed the United Nations Framework Convention on Climate Change in 1992
but in 2015 agreed in the Paris Agreement to “(a) Holding the increase in the global
average temperature to well below 2ºC above pre-industrial levels and pursuing efforts
to limit the temperature increase to 1.5ºC above pre-industrial levels, recognising that
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this would significantly reduce the risks and impacts of climate change” (Article 2).
Article 4.1 of the Paris Agreement calls for net zero emissions in the second half of the
century:

“In order to achieve the long-term temperature goal set out in Article 2, Parties aim to
reach global peaking of greenhouse gas emissions as soon as possible, recognizing
that peaking will take longer for developing country Parties, and to undertake rapid
reductions thereafter in accordance with best available science, so as to achieve a
balance between anthropogenic emissions by sources and removals by sinks of
greenhouse gases in the second half of this century…”

440 Australia is a party to both the Climate Change Convention and the Paris Agreement.
Under the Paris Agreement, each party commits to make its contribution to keeping the
global average temperature rise to the 1.5-2ºC range by reducing their GHG emissions
through their Nationally Determined Contributions (NDC). Australia’s NDC is to reduce
GHG emissions by 26-28% below 2005 levels by 2030. The NSW Government has
endorsed the Paris Agreement and has set a more ambitious objective to achieve net
zero emissions by 2050 (see NSW Climate Change Policy Framework, October 2016,
pp 4, 5).

441 A commonly used approach to determine whether the NDCs of the parties to the Paris
Agreement cumulatively will be sufficient to meet the long term temperature goal of
keeping the global temperature rise to between 1.5ºC and 2ºC is the carbon budget
approach. The carbon budget approach is based on the well-proven relationship
between the cumulative anthropogenic emissions of GHGs and the increase in global
average surface temperature. The carbon budget approach “is a conceptually simple,
yet scientifically robust, approach to estimating the level of greenhouse gas emission
reductions required to meet a desired temperature target”, such as the Paris
Agreement targets of 1.5ºC or 2ºC (Steffen report [38]). The approach is based on the
approximately linear relationship between the cumulative amount of CO2 emitted from
all human sources since the beginning of industrialisation (often taken as 1870) and the
increase in global average surface temperature (Figure 2 in IPCC (2013) Summary for
Policy Makers, cited in Steffen report, [39]). Once the carbon budget has been spent
(emitted), emissions need to become “net zero” to avoid exceeding the temperature
target. “Net zero” emissions means the magnitude of CO2 emissions to the atmosphere
is matched by the magnitude of CO2 removal from the atmosphere (Steffen report,
[40]).

442 The carbon budget required to meet a temperature target is influenced by at least three
areas of uncertainty: the probability of meeting the target; accounting for other
greenhouse gases; and accounting for feedbacks in the climate system. Professor
Steffen explained these three areas of uncertainty:

“There are several key areas of uncertainty that influence the carbon budget required to
meet a temperature target:

a) Probability of meeting the target. Higher probabilities of meeting a given temperature
target (e.g., 2ºC) require a more stringent carbon budget. Thus, there is a critical trade-
off: relaxing the carbon budget to make it more feasible to meet means that there is a
lower probability of achieving the desired temperature target.
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b) Accounting for other greenhouse gases. Non-CO2 gases (e.g., methane (CH4) and
nitrous oxide (N2O)), which are important contributors to warming, are assumed to be
reduced to zero at the same rate as CO2 is reduced to zero. If non-CO2 gases are not
reduced, or reduced more slowly than CO2, then the CO2 budget is reduced
accordingly. Most of the CH4 and N2O emissions arise from the agricultural sector,
where emission reductions are generally considered to be more difficult and expensive
to achieve than for the electricity generation sector. Thus, carbon budgets are often
configured on the basis that reduction of CO2 emissions from the electricity and
transport sectors is more technologically feasible and less expensive than for the non-
CO2 gases, and therefore CO2 emissions should be reduced even further to
compensate for the continued emission of non-CO2 gases.

c) Accounting for feedbacks in the climate system. Carbon cycle feedbacks, such as
permafrost melting or abrupt shift of the Amazon rainforest to a savanna, are not
accounted for in the carbon budget approach. Including estimates for these would
reduce the budget further (Ciais et al. 2013). These are likely to be very significant.
Quantitative estimates suggest that at a 2ºC temperature rise (the upper Paris accord
target), about 100-200 Gt C (billion tonnes of carbon, emitted as CO2) of additional
emissions to the atmosphere (about 10-20 years’ worth of human emissions at current
rates) would be emitted (Ciais et al. 2013; Steffen et al. 2018). The upper estimate
would virtually wipe out the remaining carbon budget (see Table 1 below).” (Steffen
report, [41]).

443 Professor Steffen demonstrated how the carbon budget approach can be used for the
2ºC temperature target in the Paris Agreement:

“Applying the carbon budget for a 2ºC target demonstrates how it can be used. The
IPCC estimates that for a greater than 66% probability of limiting global average
temperature rise to no more than 2ºC, cumulative human emissions since 1870 must be
less than 1,000 Gt C (emitted as CO2) (IPCC 2013). If non-CO2 greenhouse gases are
not reduced at the same rate, the carbon budget must be reduced by up to a further
210 Gt C to 790 Gt C (see 41b) above). From 1870 through 2017 cumulative human
emissions have been about 575 Gt C (Collins et al. 2013; Le Quéré C et al.2017). The
remaining budget then becomes 215 Gt C.

The current rate of human emissions of CO2 is about 10 Gt C per year (Le Quéré et al.
2017), so at these present rates of emissions, the carbon budget would be consumed in
little more than two decades (at about 2040).

I summarise this analysis in tabular form below:

Table 1: Carbon budget for a 66% probability of restricting temperature
rise to no more than 2ºC

Budget Item/Process Gt C

Base budget based on IPCC (2013) 1,000

Accounting for non-CO2 greenhouse gases -210

Historical emissions through 2017 -575

Remaining budget to net zero emissions 215

The conclusion is that the world has 21-22 years of emissions (at current rates)
remaining before the world’s economy must reach net zero emissions (215 Gt C divided
by 10 Gt C per year = 21.5 years).” (Steffen report, [42]-[45]).

444

1242



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 104/153

The carbon budget approach has implications for the rate of reduction of GHG
emissions towards their eventual phasing out (achieving net zero emissions). The rate
of emission reductions is affected by the peaking year, which is the year in which global
emissions peak before starting their downward trajectory. Delaying the peaking year
increases the rate at which emissions need to be reduced. Professor Steffen, relying on
Figueres, C et al (2017), “Three years to safeguard our climate”, Nature 546:593,
showed in a figure the emission reduction trajectories for meeting the Paris Agreement
Targets (Figure 3 of Steffen report). Professor Steffen suggested that 2020 is probably
the earliest that global emissions can peak. He considered it important that they do at
that time because “[d]elaying the peak just five further years would create a subsequent
emission reduction trajectory that would be impossible to follow economically or
technologically” (Steffen report, [48]).

445 Professor Steffen said that:

“The clear message from any carbon budget analysis, under any reasonable set of
assumptions regarding probabilities of actually meeting the budget and the sensitivity of
the climate system to the level of greenhouse gases in the atmosphere, is that fossil
fuel combustion must be phased out quickly, at the rate of the curves shown in Figure
3.” (Steffen report, [49]).

446 Professor Steffen considered that the phasing out of fossil fuel combustion necessitates
not exploiting and burning most of the world’s existing fossil fuel reserves:

“Most of the world’s existing fossil fuel reserves – coal, oil and gas – must be left in the
ground, unburned, if the Paris accord climate targets are to be met. I say that because
the exploitation, and burning, of fossil fuel reserves leads to an increase in CO2
emissions when meeting the Paris accord climate targets requires a rapid and deep
decrease in CO2 emissions.” (Steffen report, [50]).

447 Professor Steffen considered that if most of the world’s existing fossil fuel reserves
need to be left in the ground unburned, no new fossil fuel developments should be
allowed:

“An obvious conclusion that follows from this fact is that: No new fossil fuel
development is consistent with meeting the Paris accord climate targets. That is,
paragraphs 47-50 above demonstrate clearly that to meet the Paris accord, emissions
must be reduced rapidly and deeply (cf Figure 3 below), and to do this requires the
rapid phase-out of existing fossil fuel mines/wells. It is an obvious conclusion that no
new fossil fuel developments can therefore be allowed.” (Steffen report, [51]).

448 Professor Steffen referred to the study by McGlade C and Ekins P (2015), “The
geographical distribution of fossil fuels unused when limiting global warming to 2ºC”,
Nature 517: 187-190:

“An economic analysis of a generous global carbon budget highlights the implications of
meeting the Paris accord climate targets for the Australian fossil fuel sector (McGlade
and Ekins 2015). Based on a 50% probability of meeting the CO2 temperature target,
the global budget for the 2011-2050 period was estimated by the authors at 300 Gt C,
somewhat higher than the budget in Table 1. The study showed that if all of the world’s
existing fossil fuel reserves were burned, about 780 Gt C would be emitted as CO2,
about 2.5 times greater than the allowable budget. Globally, 62% of the world’s existing
fossil fuel reserves need to be left in the ground, unburned, to remain within the carbon
budget.

Meeting the carbon budget consistent with the Paris accord climate targets therefore
means that not only must currently operating mines and gas wells be closed before
their economic lifetime is completed (obvious from point 52 above – 780 is much larger
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than the assumed budget of 300), but also that no approved (but not yet operating) and
no proposed fossil fuel projects, based on existing reserves, can be implemented. This
analysis applies to the Rocky Hill Coal Project.

McGlade and Ekins (2015) then applied an economic analysis to the three types of
fossil fuels – coal, oil and gas – and to the various regions of the world that are major
producers of fossil fuels. Based on their analysis, 88% of global coal reserves are
unburnable for any purpose (it is the CO2 emissions that matter for the carbon budget
approach, not the purpose for which the fossil fuel is burnt). The regional analysis
yielded even more stringent conditions for Australia’s fossil fuel industry (Australia is the
only major fossil fuel producer in the OECD Pacific region; other countries in the region
are only minor producers of fossil fuels). Over 90% of Australia’s existing coal reserves
cannot be burned to be consistent with the Paris accord 2ºC target, and certainly not
with the more stringent Paris accord 1.5ºC target.” (Steffen report, [52]-[54]).

449 Professor Steffen concluded from this analysis of the carbon budget that:

“The conclusions from this – or any other analysis based on a carbon budget – are:

- Australia’s existing fossil fuel industries must be phased out as quickly as possible,
with most of the Australian fossil fuel reserves (and nearly all of Australia’s coal
reserves) left in the ground.

- Development of new fossil fuel reserves, no matter how small, is incompatible with
any carbon budget assuming a 50% or better chance of the budget meeting the
temperature target (see paragraph 41a): that is, a very generous budget) and with
Australia’s commitments to the Paris accord.

- Based on this analysis, approval of the development of the Rocky Hill Coal Mine is
inconsistent with the carbon budget approach towards climate stabilisation.” (Steffen
report, [55]).

450 Professor Steffen contended that the refusal of the Rocky Hill Coal Project is justified
on this carbon budget approach regardless of the fact that the total GHG emissions of
the Project would be a small fraction of total global emissions. Professor Steffen noted
that:

…global greenhouse gas emissions are made up of millions, and probably hundreds of
millions of individual emissions around the globe. All emissions are important because
cumulatively they constitute the global total of greenhouse gas emissions, which are
destabilising the global climate system at a rapid rate. Just as many emitters are
contributing to the problem, so many emission reduction activities are required to solve
the problem.” (Steffen Report, [57]).

GRL’s argument for approval of the mine

451 GRL did not contest that climate change is real and happening and that anthropogenic
GHG emissions must be reduced rapidly in order to meet the internationally agreed
temperature targets of 1.5ºC or 2ºC. GRL did, however, contest that the Rocky Hill Coal
Project needs to be refused in order to achieve these temperature targets.

452 First, GRL contended at the outset that Gloucester Groundswell’s argument of “no new
coal mines, anywhere” is not required by any international agreement (the Climate
Change Convention or the Paris Agreement) or Commonwealth or State law.
Internationally, countries have a discretion to determine how, by their nationally
determined contributions, reductions in GHG emissions will be achieved. Australia’s
NDC is to reduce its emissions by 26 to 28% below 2005 levels by 2030. There are no
governing structures under the Paris Agreement that predetermine how these
reductions should occur. In particular, there are no sectoral or commodity-based
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emission targets or budgets (referring to the expert report of Dr Fisher, [8], [107]).
Similarly, Commonwealth and State laws do not specify how Australia’s NDC emission
reductions need to be achieved and, in particular, do not specify that no new coal mines
can be approved. GRL submitted that the Court, in determining this appeal, “to adopt a
policy of no new coal mines would be to impermissibly legislate a strict rule of general
application without jurisdiction to do so” (GRL closing submissions, [249]).

453 Secondly, GRL contended that, in determining the application for consent for the Rocky
Hill Coal Project, the Court can take into consideration Scope 1 and Scope 2 emissions
but not Scope 3 emissions. GRL noted that a country that is a party to the Climate
Change Convention and the Paris Agreement is to account for GHG emissions in its
country, but not in other countries. Australia needs to account for Scope 1 and Scope 2
emissions associated with a coal mine in Australia, but not for Scope 3 emissions
associated with the combustion of coal product in other countries.

454 Thirdly, GRL contested that the carbon budget approach demands that new coal mines
generally, and the Rocky Hill Coal Project in particular, should not be approved. The
long term temperature goal in the Paris Agreement, and Australia’s NDC, can be
achieved in different ways. Dr Brian Fisher, an agricultural economist with BA
Economics Pty Ltd and formerly the Executive Director of the Australian Bureau of
Agriculture and Resource Economics, called by GRL, referred to the World
Meteorological Organisation (WMO 2017) statement that the carbon budget can be
represented by: “emissions from fossil fuel combustion + emissions from land use
change = growth in the concentration in the atmosphere + amount going (chemically
and biologically) into the ocean + amount going into terrestrial vegetation and soils.”
(Fisher report, [45]).

455 Dr Fisher considered that “the calculation of the carbon budget ‘nets out’ carbon sinks
and reservoirs”. He considered that “the greater the uptake of carbon by the natural
environment, the higher the ‘carbon budget’ (as defined by emissions from all human
sources) would be before global emissions concentrations reach their target threshold”
(Joint Report of Climate Change Experts, [26]).

456 Professor Steffen disputed Dr Fisher’s conception of the carbon budget:

“The carbon budget approach does not use ‘net emissions’. Carbon cycle dynamics,
which are referred to [in] the proponent’s expert report as emissions being ‘… (to some
extent) balanced by carbon uptake in the natural environment’, are already accounted
for in the ESMs [Earth System Models used by the IPCC] that are used to calculate the
carbon budget. The carbon budget is based on actual emissions (not ‘net emissions’) of
carbon dioxide from all human sources (currently about 90 per cent of these emissions
of ~10 billion tonnes of carbon (as CO2) per annum originate from the burning of fossil
fuels).” (Joint Report of Climate Change Experts, [30]).

457 Drawing on his conception of the carbon budget, Dr Fisher observed that the growth in
carbon concentration in the atmosphere can be reduced by reducing the input of CO2
to the atmosphere by emissions from human activities, both emissions from fossil fuel
combustion and emissions from land use change. Emissions from fossil fuel
combustion can be reduced by increasing renewable energy capacity, improving
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energy productivity and increasing use of innovation and clean technology, such as
carbon capture and storage (Fisher report, [79]-[83] and Joint Report of Buckley and
Fisher, [12]-[16]). The carbon concentration in the atmosphere can also be reduced by
increasing the amount of carbon going into terrestrial vegetation and soil. Methods to
sequester (or store) carbon dioxide include through reforestation and afforestation
(Fisher report, [84]).

458 Hence, GRL contended, whilst not approving new coal mines might be consistent with
reducing GHG emissions, it is not the only way to achieve the desired emission
reduction targets.

459 Fourthly, GRL submitted that the choice of action to reduce emissions should be guided
by the principle of efficiency in abatement. Dr Fisher considered that:

“The size of the global abatement task calls for making emissions reductions where
they count most and generate the least economic and social harm. That is, focus needs
to be applied to achieving meaningful emissions reductions from large sources where it
is cost-effective and alternative technologies can be brought to bear. There is an
extensive literature on the sector decarbonisation requirements that will have the
greatest abatement impact in the shortest timeframe, and the focus is predominantly on
electricity generation and transport.

Achieving abatement at least cost is critical. If Australia were, for example, to ban all
production and exports of coking coal and iron ore (both raw materials are
overwhelmingly used to produce steel), it would destabilise our economy, substantially
cut employment, and remove a major source of government revenue. These
consequences would have multiple flow-on effects including for Australia’s capacity to
innovate, and to adopt new clean technologies that allow decarbonisation while
sustaining everyday activities.

Economic efficiency and thus social welfare are maximised when abatement occurs
from the lowest cost sources. Abatement costs vary widely between countries, sectors
and activities and are often project dependent. Preventing the development of the
Rocky Hill Coal Project would incur greenhouse gas abatement costs approximately
two orders of magnitude higher than what is currently being achieved under the Federal
Government’s Emissions Reduction Fund and therefore would be grossly economically
inefficient and contrary to Australian society’s best interests.” (Fisher report, [13]-[15]).

460 Fifthly, GRL noted that the Rocky Hill Coal Project will produce coking or metallurgical
coal not thermal or steaming coal. Thermal coal is typically burned to generate steam
which runs turbines to generate electricity. Coking coal is an essential ingredient in the
manufacture of steel from iron ore. Dr Fisher considered that:

“This distinction is important because while the use of thermal coal for electricity
generation can be substituted by other fuel sources, such as gas and renewables, there
are limited substitutes for the use of coking coal in primary steel production.” (Fisher
report, [53]).

461 Dr Fisher noted that “steel is integral to our society”, not only being a basic input to
many critical goods and services, including healthcare, telecommunications, transport,
clean water and agriculture, but also in producing and distributing energy and improving
energy efficiency, including in renewable energy supply, such as in wind turbines, in
reinforcing concrete dams for hydroelectricity and in equipment used for natural gas
extraction (Fisher report, [54]-[55]).

462
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Coking coal is used in the main way in which steel is produced, by the integrated steel
making process. This process involves the use of a blast furnace for iron making,
followed by a basic oxygen furnace (BOF). Dr Fisher noted that in 2016, 74% of the
world’s steel was produced using coking coal via integrated BOF smelting. In this
process, iron ore is melted to produce pig iron, using coke as fuel. Coke is the product
derived from coking coal when impurities have been removed. The carbon rich pig iron
is converted to steel by blowing oxygen through it. Steel production using BOF
technology requires significant raw materials as input. Almost all coking coal is used in
coke ovens for integrated BOF smelting and 98% of iron ore used in steel making
(Fisher Report, [57]).

463 The other way to produce steel is by the electric arc furnace (EAF). The EAF process
does not involve iron making. The EAF process relies on an electric charge between
two electrodes to deliver heat to melt scrap metal. It uses recycled steel and avoids the
need for raw material processing. While the EAF process does not require coking coal
as a raw material, many furnaces are reliant on electricity generated from coal fired
power stations. Dr Fisher noted that a little under 26% of global steel was produced
using the EAF process. The primary limiting factor to greater use of EAF is the
availability and supply of scrap steel (Fisher report, [59]).

464 Mr Manley, a geologist and Director, Metals and Mining Consulting with Wood
Mackenzie, called by GRL, supported Dr Fisher’s view of the limited substitutability of
coking coal in steel making. Mr Manley considered that: “Steel making technology
based on the blast furnace route is mature. It is also the only major currently
commercially operational route for creating iron from iron ore.” (Joint Report of Coal
Demand Experts, p 5). Mr Manley expected that “basic oxygen furnaces (BOF) will be
the preferred steel-making route due to their higher efficiencies” (Manley report, [5.15]).

465 Whilst Mr Manley accepted that a change in steel making technology would change the
forecast and demand for coking coal, he noted that “[t]here is no currently proven
technology that can replace carbon in primary iron reduction” and “[t]here is significant
emplaced steelmaking capacity utilising carbon” (Joint Report of Coal Demand Experts,
p 5). Mr Manley accepted that “[s]crap steel recycling will increase slightly over time”,
enabling increased production of steel by the EAF process. Wood Mackenzie
forecasted that the global market share for electric arc furnace produced steel would
rise from 27% in 2018 to 31% by 2035. As this increase is only slight, “significant
primary iron ore reduction will still be required over the forecast period” (Joint Report of
Coal Demand Experts, p 5).

466 Dr Fisher believed that global demand for steel is likely to increase, as India and other
emerging Asian countries develop. The increased demand will likely be met by steel
produced using the BOF process. The key ingredients in BOF steel making are coking
coal and iron ore. Australia is the world’s largest exporter of coking coal, with around
30% of global coking coal demand met by international trade (Fisher report, [60]).

467
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Mr Manley also predicted the global demand for seaborne metallurgical (coking) coal
will rise in the next two decades:

“Global demand for seaborne metallurgical coal will rise from 300 Mt presently to 370
Mt by 2035. Although the long-term outlook sees a 70 Mt rise in demand, only 11 Mt of
this growth is required by 2024. Asian demand remains flat over this period, as declines
in Japan and China are made up for with moderate growth from India. Nearly all of the
growth that is forecast to take place occurs in countries in EMEARC [Europe, Middle
East, Africa, Russia and the Caspian].

From 2024 to 2035, seaborne metallurgical coal demand is forecast to rise by 59 Mt,
almost completely driven by India’s appetite for higher imports. Demand in countries in
the Americas would only grow by 4 Mt during these years, while the demand from those
in EMEARC would increase by 4 Mt. Japan’s seaborne demand will continue to decline
as the mature economy slows and the population ages, leading to less demand for
steel. Japan’s imports are expected to fall from about 60 Mt this year to 47 Mt in 2035.”
(Manley report, [5.19]-[5.20])

468 These predicted increases in global demand for coking coal were challenged by Mr Tim
Buckley, an energy economics and financial analyst called by Gloucester Groundswell.
Mr Buckley noted that Wood Mackenzie’s modelling of demand for coking coal does not
take account of changes in policy, financial markets and technology that will drive a
reduction in GHG emissions in order to achieve the temperature targets under the Paris
Agreement. The Wood Mackenzie modelling and Mr Manley’s report do not provide any
forecast for coking coal demand for achieving the International Energy Agency’s
Sustainable Development Scenario and the Paris Agreement’s goal of limiting the
increase in global average temperatures to between 1.5ºC and 2ºC (Joint Report of
Coal Demand Experts, p 3 and Transcript, 21/08/18, p 437).

469 Mr Buckley considered that if regard is had to the measures that will be taken under the
Paris Agreement to limit climate change, demand for coking coal will decline. Mr
Buckley referred to the International Energy Agency’s World Energy Outlook 2017
Report that modelled a Sustainable Development Scenario (SDS). The SDS is broadly
consistent with the world having a 50% chance of limiting climate change to 2ºC above
pre-industrial levels (Buckley report, [32]). The SDS forecasts a decline in global
demand for coking coal of about 39% relative to 2016 by 2040:

“The SDS forecasts a 39% decline in coking coal, slightly less than the 52% decline in
total global coal use by 2040 vs. 2016. This suggests a reduction in global supply is
needed, not new capacity beyond already approved mines” (Joint Report of Coal
Demand Experts, p 3 and see Buckley report, [29]).

470 Indeed, Mr Buckley believed that IEA’s estimate of a 39% fall in coking coal demand by
2040 may be an underestimate, as stronger global policy efforts to deliver on the Paris
Agreement commitment of limiting global warming to between 1.5ºC and 2ºC above
pre-industrial levels reduce demand (Buckley report, [37]-[40]). In particular, Mr Buckley
referred to policies being implemented in Australia’s key export markets (namely,
China, Japan, South Korea and India) to lower carbon emissions. These policies
include national emissions trading schemes, coal taxes, industry targets, pollution
controls, supply restrictions and policy targets to promote lower emissions alternatives
(Buckley report, [90]-[113], [133]-[138]).

471

1248



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 110/153

Mr Buckley also considered that the global demand for coking coal will be adversely
affected by new technology developments that reduce the need for coking coal in steel
production.

472 Mr Buckley challenged Dr Fisher’s and Mr Manley’s views that there is currently, and
will continue to be over the life of the project, limited substitutes for coking coal to
produce steel by the BOF process. Mr Buckley considered that:

“The advent of new technology developments could well see the need for coking coal in
steel production removed within the life of the proposed project. Actions needed to
deliver on the Paris Agreement (such as a wider adoption of an emissions trading
scheme (ETS) and / or a wider application of a coal tax and / or new restrictions on the
supply of coal) would accelerate this technology innovation by enhancing its
commercial viability.” (Buckley report, [20]).

473 Mr Buckley referred to new technologies and processes that replace the current
reliance on coking coal to manufacture steel. First, HYBRIT is the brand for a Swedish
development project to make “fossil free steel” from iron ore and hydrogen, removing
entirely the need for coking coal and carbon emissions (Buckley report, [141]-[143]).
Second, FINEX is a brand developed by South Korea’s POSCO that allows for the use
of lower quality thermal coal in substitution for coking coal in steel manufacturing
(Buckley report, [141], [148]-[151]). Third, pulverised coal injection (PCI) is used in
many of the world’s major steelworks. Finely ground coal is injected with the hot blast
directly into the raceway of the furnace to provide energy reductant in addition to that
from the coke bed, thus replacing some of the coke with cheaper non-coking or weakly-
coking coal. The PCI process increases the economic efficiency of steel-making by
using lower cost coals to reduce consumption of higher cost prime coking coals
(Buckley report, [50] and footnote 18, and see Manley report [3.12]-[3.15]).

474 Fourth, electric arc furnaces promote steel recycling in lieu of coking coal and iron ore.
As steel production by EAF processes increases, demand for coking coal and iron ore
is forecast to decline (Buckley report, [141], [152]-[154]).

475 Mr Buckley also referred to technological innovations to replace structural steel in
buildings with timber composites. A decrease in demand for structural steel would in
turn decrease demand for coking coal to produce steel (Buckley report, [141], [155]).

476 Mr Buckley concluded:

“In my opinion, technology change and market forces enhanced by energy policy
changes are highly likely to combine to create demand substitution, curtailing demand
and hence prices for coking coal consistent with or in-excess of the 40% global decline
forecast by the IEA, with a consequent material adverse impact on the project.”
(Buckley report, [161]).

477 On the supply side, Mr Buckley considered that there will be sufficient production
capacity to meet this declining demand for coking coal, without approving new coking
coal mines:

“Given the implications of the IEA’s scenario forecast for a 40% or more decline in
global coking coal demand by 2040, in my opinion there is sufficient existing production
capacity, in operation or already approved and under development, to meet current and
likely future market demand for coking coal, particularly as there is some scope for
substitution between various grades of coal.” (Buckley report, [14] and see [165]).
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478 In particular, Mr Buckley considered that there is more than enough existing Australian
production capacity to supply the global market needs for coking coal (Buckley report,
[16], [18]).

479 Mr Buckley noted that there are a number of new coking coal mines already in
operation, or approved and under development, across Australia, such that the Rocky
Hill Coal Project is not required (Buckley report, [168]). The vast majority of Australian
coking coal production and reserves are located in Queensland (Buckley report, [169],
[174]-[178]). Although the Rocky Hill Coal Project will produce coking coal with high
fluidity, which is highly sought after by steelmakers, there are several alternative
sources of high fluidity coking coal in Queensland and many coking coal mines in North
America (Joint Report of Coal Demand Experts, p 2 and see Manley report, pp 13-14
and Figure 6 on the fluidity values of Australian coking coals). Mr Manley produced a
figure (exhibit W), after giving evidence, that showed coking coal mines with a
maximum fluidity of approximately 1000 DDPM or more include Integra (underground),
Broadmeadow, Wongawilli, Goonyella and Moranbha North. Mines that produce both
coking coal and thermal coal and have a maximum fluidity of approximately 1000
DDPM or more including Austar, Duralie, Stratford, Kestrel, Dawson Complex,
Tahmoor, Appin and Byerwren (Gloucester Groundswell closing submissions, [57]-[58]).

480 Mr Manley doubted whether the IEA’s Sustainable Development Scenario would be
achieved:

“The mechanisms to achieve SDS (whether policy proscribed or technological
breakthrough) are not defined and without significant technological advancement are
unlikely to be achieved within the forecast period.” (Joint Report of Coal Demand
Experts, p 3).

481 Mr Manley did not consider that the technological innovations referred to by Mr Buckley
would become commercially viable and utilised widely within the life of the Project so as
to materially reduce demand for coking coal.

482 In response to Mr Buckley’s suggestion that there is some interchangeability of thermal
and coking coals, Mr Manley said that there was limited substitution between thermal
coal and metallurgical coal: coals of thermal coal quality do not have the ability to make
coke while metallurgical coals can behave poorly in thermal coal applications. Mr
Manley did accept, however, that coke blends require coals with different properties.
The benchmark Hard Coking Coal is coal that can make a strong coke on its own or it
can be blended with other coals (that cannot make a strong coke on their own) to still
make a strong coke. While coal from the Rocky Hill Coal Project will not make a strong
coke on its own, the high fluidity would provide the ‘glue’ between Hard Coking Coal
and Semi Soft Coking Coal. Coal from the Rocky Hill Coal Project would therefore be
useful for coke makers to reduce their input costs by being able to make a strong coke
with less high priced material and lower coke rates (i.e. the total carbon required in
steelmaking) (Joint Report of Coal Demand Experts, pp 4-5). Mr Manley contended that
“on a coal quality basis, the RH Project would therefore find a home in the market for its
coal based on the quality parameters” (Joint Report of Coal Demand Experts, p 2).
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483 GRL contended, therefore, that given the continued critical role of steel to society, the
limited substitutes for using coking coal in primary steel production and the likely
demand for coking coal from the Rocky Hill Coal Project, the Rocky Hill Coal Project
should be approved, regardless of the associated GHG emissions.

484 Sixthly, GRL submitted that economic, social and environmental rationales for banning
development of individual coal mines on the basis of GHG emission are poor. Dr Fisher
explained this argument:

“On an environmental front, Australian coal mines operate to some of the highest
environmental standards in the world (AusTrade 2018). Aside from the strong
commercial incentive to limit energy use in the operation of the Project, regulations
ensure a strict recognition and accounting of emissions. This is not the case in all
countries where coal mining occurs.

Moreover, Australian coking coal is amongst the highest quality in the world, making it
relatively less emissions intensive. Higher energy content and lower impurity coal
results in higher quality coke, which in turn requires less coke input and higher
productivity per unit of steel produced (World Steel Association 2016).

From an economic perspective, given the limited substitutes for coking coal in steel
making, there is strong projected demand for coking coal as large countries such as
India industrialise and intensify their steel use (NERA 2016). If demand is not met from
Australian coal mines, investment will flow to other large coal producers and mines will
be developed in countries such as India and Indonesia.

From a social standpoint, local benefits such as direct and indirect employment
associated with the construction and ongoing operation of the Project also need to be
taken into account and weighed against the uncertain long-term impacts of carbon
emissions produced by the mine.” (Fisher report, [65]-[68]).

485 Professor Steffen responded to Dr Fisher saying:

“These points are irrelevant. There are many discussions around the social and
economic implications of climate change. Strong social and economic arguments could
also be made for very rapid emissions reductions. My point is that to have any chance
of meeting the Paris 2ºC target, carbon emissions around the world need to be
DECREASING rapidly and deeply; opening up and using new fossil fuel reserves or
resources INCREASES carbon emissions, in conflict with what is required under the
Paris Agreement. This is the scientific reality based on a comparison of the current level
of fossil fuel exploitation compared to any reasonable estimate of the remaining carbon
budget. There is no room for any new fossil fuel development. The challenge is to
rapidly and deeply reduce emissions from existing fossil fuel industries and activities.”
(Joint Report of Climate Change Experts, [21]).

The GHG emissions of the Project support refusal of the Project

Both direct and indirect GHG emissions should be considered

486 The Rocky Hill Coal Project will result in GHG emissions. The Air Quality and Health
Risk Assessment for the amended EIS estimated the Scope 1 and Scope 2 emissions
to be about 1.8Mt CO2-e over the life of the mine and Scope 3 emissions to be at least
36Mt CO2-e. The estimated scope 3 emissions are limited to the emissions from the
combustion of product coal from the Project by end users, such as steel mills and
electricity power stations, as the emissions from shipping of product coal were not
included. GHG emissions from the combustion of product coal by end users are
downstream emissions.

487
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Although GRL submitted that Scope 3 emissions should not be considered in
determining GRL’s application for consent for the Rocky Hill Coal Project, I find they are
relevant to be considered.

488 At the most basic level, the consent authority must consider and determine the
particular development application that has been made to carry out the State significant
development of the proposed coal mine (s 4.38(1) of the EPA Act). For State significant
development such as the Rocky Hill Coal Project, the development application is
required to be accompanied by an environmental impact statement (s 4.12(1) and s
4.39(1)(a) of the EPA Act and cl 50(1)(a) and Sch 1, cl 2(1)(e) of the EPA Regulation).
The environmental impact statement must address the environmental assessment
requirements of the Secretary as well as the content requirements in Sch 1, cl 7 of the
EPA Regulation, including the likely impact on the environment of the development and
the reasons justifying the carrying out of the development, having regard to biophysical,
economic and social considerations, including the principles of ecologically sustainable
development (ESD). The principles of ESD are defined to be the precautionary
principle, inter-generational equity, conservation of biological diversity and ecological
integrity, and improved valuation, pricing and incentive mechanisms (cl 7(4) of Sch 1 of
the EPA Regulation). As I note below, consideration of the principles of ESD can
involve consideration of climate change.

489 The amended EIS for the Rocky Hill Coal Project included the Air Quality and Health
Risk Assessment which contained a “Greenhouse Gas Assessment”. The Greenhouse
Gas Assessment was prepared in accordance with the World Resources Institute/World
Business Council for Sustainable Development, The Greenhouse Gas Protocol- A
Corporate Accounting and Reporting Standard Revised Edition (2004); National
Greenhouse and Energy Reporting (Measurement) Determination 2008 and the
Department of Environment and Energy, National Greenhouse Accounts Factors,
August 2015. Each of these documents define and describe how to account for three
scopes of GHG emissions, Scope 1, Scope 2 and Scope 3 emissions. The Greenhouse
Gas Assessment expressly assessed the Scope 3 emissions of the Project.

490 The determination of the development application for the Rocky Hill Coal Project
requires consideration of the Environmental Impact Statement accompanying the
development application, and that Environmental Impact Statement included a
Greenhouse Gas Assessment of the Scope 1, Scope 2 and Scope 3 emissions of the
Project.

491 Section 4.15 of the EPA Act applies to the determination of the development application
for the State significant development of the Rocky Hill Coal Project (s 4.40 of the EPA
Act). Section 4.15(1)(a) of the EPA Act requires the consent authority, in determining a
development application, to take into consideration the provisions of any environmental
planning instrument. One applicable instrument is the Mining SEPP. Clause 14(2) of the
Mining SEPP provides:
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“Without limiting subclause (1), in determining a development application for
development for the purposes of mining, petroleum production or extractive industry,
the consent authority must consider an assessment of the greenhouse gas emissions
(including downstream emissions) of the development, and must do so having regard to
any applicable State or national policies, programs or guidelines concerning
greenhouse gas emissions.”

492 “Downstream emissions” of a coal mine include Scope 3 emissions from the
transportation and combustion of coal product from the mine.

493 Another applicable environmental planning instrument is GLEP 2010. A particular aim
of GLEP 2010 is “to embrace and promote the principles of ecologically sustainable
development” and “to recognise the cumulative impacts of climate change” (cl 1.2(2)
(d)). The direct and indirect GHG emissions of a development contribute to the
cumulative impacts of climate change.

494 A consent authority, in determining a development application, is also required to take
into consideration the likely impacts of the development, including environmental
impacts on the natural and built environments (see 4.15(1)(b) of the EPA Act). The
likely impacts of a development include both direct and indirect environmental impacts.

495 As the Full Federal Court of Australia held in Minister for Environment and Heritage v
Queensland Conservation Council (2004) 139 FCR 24; [2004] FCAFC 190 at [53], the
impact of an action includes not only the direct but also the indirect influences or effects
of the action:

“’Impact’ in the relevant sense means the influence or effect of an action:  Oxford
English Dictionary, 2nd ed, vol VII, 694-695. As the respondents submitted, the word
“impact” is often used with regard to ideas, concepts and ideologies: “impact” in its
ordinary meaning can readily include the “indirect” consequences of an action and may
include the results of acts done by persons other than the principal actor. Expressions
such as “the impact of science on society” or “the impact of drought on the economy”
serve to illustrate the point. Accordingly, we take s 75(2) to require the Minister to
consider each way in which a proposed action will, or is likely to, adversely influence or
effect the world heritage values of a declared World Heritage property or listed
migratory species. As a matter of ordinary usage that influence or effect may be direct
or indirect. “Impact” in this sense is not confined to direct physical effects of the action
on the matter protected by the relevant provision of Pt 3 of Ch 2 of the EPBC Act
[Environment Protection and Biodiversity Conservation Act 1999]. It includes effects
which are sufficiently close to the action to allow it to be said, without straining the
language, that they are, or would be, the consequences of the action on the protected
matter.”

496 The Court later indicated that “‘all adverse impacts’ includes each consequence which
can reasonably be imputed as within the contemplation of the proponent of the action,
whether the consequences are within the control of the proponent or not.” (at [57]).

497 The Court held that the adverse impacts of the action, the Nathan Dam on the Dawson
River, were not confined to the adverse impacts of the construction and operation of the
dam, but included the adverse impacts of the use of water downstream from the dam,
including its use for growing and ginning cotton (at [60]).

498 The consent authority is also required to consider the public interest (s 4.15(1)(e) of the
EPA Act). The public interest has been held to include the principles of ESD: see
Telstra v Hornsby Shire Council at [124] and Minister for Planning v Walker (2008) 161
LGERA 423; [2008] NSWCA 224 at [42], [43]. In turn, the principles of ESD, particularly
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the precautionary principle and principle of inter-generational equity, have been held to
require consideration of the impact of a development on climate change and the impact
of climate change on a development: see, for example, Gray v Minister for Planning
(2006) 152 LGERA 258; [2006] NSWLEC 720; Taralga Landscape Guardians Inc v
Minister for Planning and RES Southern Cross Pty Ltd (2007) 161 LGERA 1; [2007]
NSWLEC 59; Aldous v Greater Taree City Council (2009) 167 LGERA 13; [2009]
NSWLEC 17; and Hunter Environment Lobby Inc v Minister for Planning [2011]
NSWLEC 221.

499 Many courts have held that indirect, downstream GHG emissions are a relevant
consideration to take into account in determining applications for activities involving
fossil fuel extraction or combustion or electricity generated by fossil fuel combustion.

500 In Australian Conservation Foundation v Latrobe City Council (2004) 140 LGERA 100;
[2004] VCAT 2029, the environmental impacts of downstream GHG emissions that
were likely to be produced by the then operating (but now closed) Hazelwood power
station was held to be a relevant consideration in determining whether to approve a
proposed amendment to a planning scheme to facilitate the mining of coal fields to
supply coal for the power station (at [46], [47], [49]).

501 In Gray v Minister for Planning, the Scope 3 emissions from the downstream use
(burning) of coal mined from the proposed Anvil Hill coal mine in the Hunter Valley was
held to be a relevant matter that needed to be taken into consideration in the
environmental assessment and approval of the coal mine (at [126], [130]).

502 In Coast and Country Association Queensland Inc v Smith [2016] QCA 242, the
Queensland Court of Appeal determined that, in making a decision under s 223 of the
Environmental Protection Act 1994 (Qld) as to whether to recommend the granting of
an environmental approval for a coal mine, the Land Court is either required to consider
(per McMurdo P at [11]) or is not precluded from considering (per Fraser JA at [45] and
Morrison JA at [51]) Scope 3 emissions. Although not an issue for the Court of Appeal,
the Land Court had determined (and the Supreme Court had confirmed) that in
considering the factor in s 269(4)(k) of the Mineral Resources Act 1989 (Qld), as to
whether “public rights and interests will be prejudiced” by the granting of the mining
lease, the Land Court is empowered to consider Scope 3 emissions: Hancock Coal Pty
Ltd v Kelly (No 4) (2004) 35 QLCR 56; [2014] QLC 12, [218] (Land Court) and Coast
and Country Association of Queensland v Smith [2015] QSC 260, [39] (Queensland
Supreme Court).

503 In Wollar Property Progress Association Inc v Wilpinjong Coal Pty Ltd [2018] NSWLEC
92, Sheahan J accepted that the consent authority (the Planning Assessment
Commission as delegate of the Minister), in determining the development application
for the proposed open cut coal mine, was required by cl 14(2) of the Mining SEPP to
consider the GHG emissions of the proposed mine, including the downstream
emissions, but found that the consent authority had done so. Sheahan J noted that:
“The term ‘downstream emissions’ is not defined, but is commonly understood to
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denote the greenhouse gas emissions relating to sold goods and services and thus
caused by end users’ use of the product (e.g. coal) produced by a project” (at [126]).
Sheahan J found that the consent authority had, as a matter of fact, given “close
consideration” to an assessment of the greenhouse gas emissions (including the
downstream emissions) of the proposed mine (at [180]-[183] and referring to and
adopting as findings the submissions in [141]-[159]).

504 In the United States, courts have held an environmental impact assessment of a project
or a decision to be inadequate due to its failure to consider the downstream or
upstream greenhouse gas emissions relating to the proposed project or decision.

505 In Border Power Plant Working Group v Department of Energy 260 F Supp 2d 997 (SD
Cal, 2003), the environmental impact assessment for proposed electricity transmission
lines was held to be inadequate for failure to discuss the upstream greenhouse gas
emissions from new power plants in Mexico that would be connected by the proposed
electricity transmission lines with the power grid in Southern California at [18], [42].

506 In Mid States Coalition for Progress v Surface Transportation Board 345 F 3d 520 (8th
Cir, 2003), the environmental impact assessment for a proposed rail line, which would
provide a less expensive and hence a likely more utilised route by which low sulphur
coal could reach power plants, was held to be inadequate for failure to consider the
possible downstream effects of the likely increase in coal consumption, including
climate change. The Court of Appeals held that “it would be irresponsible for the Board
to approve a project of this scope without first examining the effects that may occur as
a result of the reasonably foreseeable increase in coal consumption” (at 550).

507 In Montana Environmental Information Centre v US Office of Mining 274 F. Supp 3d
1074 (D Mont, 2017), the US District Court found that the US Office of Surface Mining
and Enforcement’s (OSM) environmental assessment of a proposed expansion of an
underground coal mining operation was not sufficient in law. The Court found that OSM
failed to take a hard look at the indirect and cumulative effects of the transportation and
combustion of coal from the mine and the associated downstream greenhouse gas
emissions. While OSM had calculated greenhouse gas emissions associated with coal
transportation, it had not considered other indirect effects from coal trains, including the
health, economic and environmental impacts of diesel emissions, noise, vibration, rail
congestion and coal dust (at 1091, 1093). The Court found that OSM, despite
quantifying greenhouse gas emissions from coal combustion, failed to adequately
assess the indirect and cumulative impacts of greenhouse gas emissions from the mine
expansion. The Court found that it was arbitrary and capricious to quantify the
socioeconomic benefits while failing to quantify costs of the greenhouse gas emissions
from the mine (at 1098). The OSM’s conclusion that there would be no effects from the
emissions, because other coal would be burned in its stead, was illogical and inflated
the benefits of the action while minimising its impacts (at 1098 and see 1104). The
OSM’s environmental assessment failed to adequately address the indirect and
cumulative impacts of greenhouse gas emissions for expansion of the mine (at 1099).
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508 In Sierra Club v Federal Energy Regulatory Commission 867 F 3d 1357 (DC Cir, 2017),
environmental groups and landowners challenged the decision of the Federal Energy
Regulatory Commission (FERC) to approve the construction and operation of three
new interstate natural gas pipelines. In the split opinion, the US Court of Appeals held
that the environmental impact statement for the pipelines project should have estimated
the amount of downstream greenhouse gas emissions that would result from the
burning of the gas transported by the pipelines in Florida power plants (at 1371):

“We conclude that the EIS for the South-east Market Pipelines Project should have
either given a quantitative estimate of the downstream greenhouse emissions that will
result from burning the natural gas that the pipelines will transport or explained more
specifically why it could not have done so. As we have noted, greenhouse-gas
emissions are an indirect effect of authorizing this project, which FERC could
reasonably foresee, and which the agency has legal authority to mitigate. See 15
U.S.C. § 717f(e). The EIS accordingly needed to include a discussion of the
“significance” of this indirect effect, see 40 C.F.R § 1502.16(b), as well as “the
incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions” see WildEarth Guardians, 738 F.3d at 309 (quoting 40 C.F.R
§ 1508.7).” (at 1374).

509 The Court of Appeals held that the fact that downstream emissions might be partially
offset by reductions elsewhere (e.g. retirement of dirtier, coal-fired power plants) did not
excuse FERC from making the emissions estimates (at 1375).

510 In San Juan Citizens Alliance v United States Bureau of Land Management 326 F Supp
3d 1227 (D N M, 2018), citizens groups challenged the decision of the US Bureau of
Land Management (BLM) and US Forest Service to lease parcels of federal mineral
estate land in the Santa Fe National Forest in New Mexico for oil and gas mining on
grounds that the decision violated the National Environmental Policy Act (NEPA). In
relation to greenhouse gas emissions, the US District Court held that NEPA required
BLM to take a hard look at the impacts of greenhouse gas emissions, including
quantifying and analysing the impacts of foreseeable downstream greenhouse gas
emissions from combustion of produced oil and gas likely to be developed from the
leases. The Court concluded that “BLM’s failure to estimate the amount of greenhouse
gas emissions which will result from consumption of the oil and gas produced as a
result of development of wells on the leased areas was arbitrary” (at 1244).

511 In relation to BLM’s conclusion that “the very small increase in [GHG] emissions that
could result from approval of the action alternatives would not produce climate change
impacts that differ from the No Action Alternative”, the Court found that “without further
explanation, the facile conclusion that this particular impact is minor and therefore
‘would not produce climate change impacts that differ from the No Action Alternative’ is
insufficient” to comply with the obligation to take a hard look at the cumulative effects of
the proposed action (at 1248).

512 The Court set aside BLM’s finding of no significant impact and ordered the matter be
remanded to BLM “to take a hard look at the impacts of greenhouse gas emissions,
including foreseeable downstream greenhouse gas emission from the combustion of
the produced oil and gas likely to be developed from the leases” (at 1250, 1256).

513
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I find, therefore, that the consideration of the impacts of the Project on the environment
and the public interest justify considering not only the Scope 1 and Scope 2 emissions
but also the Scope 3 emissions of the Project.

All GHG emissions contribute to climate change

514 All of the direct and indirect GHG emissions of the Rocky Hill Coal Project will impact
on the environment. All anthropogenic GHG emissions contribute to climate change. As
the IPCC found, most of the observed increase in global average temperatures is due
to the observed increase in anthropogenic GHG concentrations in the atmosphere. The
increased GHG concentrations in the atmosphere have already affected, and will
continue to affect, the climate system. The current and future impacts of climate change
were summarised by Professor Steffen and have been set out earlier in the judgment.

515 The direct and indirect GHG emissions of the Rocky Hill Coal Project will contribute
cumulatively to the global total GHG emissions. In aggregate, the Scope 1, 2 and 3
emissions over the life of the Project will be at least 37.8Mt CO2-e, a sizeable individual
source of GHG emissions. It matters not that this aggregate of the Project’s GHG
emissions may represent a small fraction of the global total of GHG emissions. The
global problem of climate change needs to be addressed by multiple local actions to
mitigate emissions by sources and remove GHGs by sinks. As Professor Steffen
pointed out, “global greenhouse gas emissions are made up of millions, and probably
hundreds of millions, of individual emissions around the globe. All emissions are
important because cumulatively they constitute the global total of greenhouse gas
emissions, which are destabilising the global climate system at a rapid rate. Just as
many emitters are contributing to the problem, so many emission reduction activities
are required to solve the problem” (Steffen report, [57]).

516 Many courts have recognised this point that climate change is caused by cumulative
emissions from a myriad of individual sources, each proportionally small relative to the
global total of GHG emissions, and will be solved by abatement of the GHG emissions
from these myriad of individual sources.

517 In Australian Conservation Foundation v Latrobe City Council, the Victorian Civil and
Administrative Tribunal found that there was a sufficient nexus between the planning
scheme amendment to facilitate coal mining and the environmental effect of
greenhouse gases that were likely to be produced by the use of the coal burnt by the
Hazelwood power station (at [46]).

518 In Gray v Minister for Planning, Pain J held:

“Climate change/global warming is widely recognised as a significant environmental
impact to which there are many contributors worldwide but the extent of the change is
not yet certain and is a matter of dispute. The fact there are many contributors globally
does not mean the contribution from a single large source such as the Anvil Hill Project
in the context of NSW should be ignored in the environmental assessment process. The
coal intended to be mined is clearly a potential major single contributor to GHG
emissions deriving from NSW given the large size of the proposed mine. That the
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impact from burning the coal will be experienced globally as well as in NSW, but in a
way that is currently not able to be accurately measured, does not suggest that the link
to causation of an environmental impact is insufficient.” (at [98]).

519 Overseas, in Massachusetts v Environmental Protection Agency 549 US 497 (2007),
the US Supreme Court rejected the government agency’s argument that “its decision
not to regulate greenhouse gas emissions from new motor vehicles contributes so
insignificantly to petitioners’ injuries that the agency cannot be haled into federal court
to answer for them” (at [523]). For the same reason, the agency argued that there was
not any realistic possibility that the relief that the petitioners seek would mitigate global
climate change and remedy their injuries (at [523]). The Supreme Court held that the
agency overstated its case:

“Its argument rests on the erroneous assumption that a small incremental step,
because it is incremental, can never be attacked in a federal judicial forum. Yet
accepting that premise would doom most challenges to regulatory action. Agencies, like
legislatures, do not generally resolve massive problems in one fell regulatory swoop…
They instead whittle away at them over time, refining their preferred approach as
circumstances change and as they develop a more nuanced understanding of how best
to proceed” (at [524]).

520 The Supreme Court, in any event, considered that “reducing domestic automobile
emissions is hardly a tentative step. Even leaving aside the other greenhouse gases,
the United States transportation sector emits an enormous quantity of carbon dioxide
into the atmosphere…Judged by any standard, US motor-vehicle emissions make a
meaningful contribution to greenhouse gas concentrations and hence, according to
practitioners, to global warming” (at [524]-[525]).

521 In Urgenda Foundation v The State of the Netherlands (C/09/456689/HA ZA 13-1396,
24 June 2015), the Hague District Court rejected the Dutch government’s argument that
the Dutch contribution to worldwide emissions is only small:

“This argument does not succeed. It is an established fact that climate change is a
global problem and therefore requires global accountability. It follows from the UNEP
report that based on the reduction commitments made in Cancun, a gap between the
desired CO2 emissions (in order to reach the climate objective) and the actual
emissions (14-17 Gt CO2 ) will have arisen by 2030. This means that more reduction
measures have to be taken on an international level. It compels all countries, including
the Netherlands, to implement the reduction measures to the fullest extent as possible.
The fact that the amount of the Dutch emissions is small compared to other countries
does not affect the obligation to take precautionary measures in view of the State’s
obligation to exercise care. After all, it has been established that any anthropogenic
greenhouse gas emission, no matter how minor, contributes to an increase of CO2
levels in the atmosphere and therefore to hazardous climate change. Emission
reduction therefore concerns both a joint and individual responsibility of the signatories
to the UN Climate Change Convention…Therefore, the court arrives at the opinion that
the single circumstance that the Dutch emissions only constitute a minor contribution to
global emissions does not alter the State’s obligation to exercise care towards third
parties...(at [4.79])

Due to the severity of the consequences of climate change and the great risk of
hazardous climate change occurring - without mitigation measures - the court
concludes that the State has a duty of care to take mitigation measures. The
circumstance that the Dutch contribution to the present global greenhouse gas
emissions is currently small does not affect this” (at [4.83]).

522 The District Court further explained the causal link:
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“From the above considerations, particularly in 4.79, it follows that a sufficient causal
link can be assumed to exist between the Dutch greenhouse gas emissions, global
climate change and the effects (now and in the future) on the Dutch living climate. The
fact that the current Dutch greenhouse gas emissions are limited on a global scale does
not alter the fact that these emissions contribute to climate change. The court has taken
into consideration in this respect as well that the Dutch greenhouse gas emissions have
contributed to climate change and by their nature will also continue to contribute to
climate change.” (at [4.90]).

523 The Hague Court of Appeal in The State of the Netherlands v Urgenda Foundation
200.178.245/01, 9 October 2018, dismissed on appeal the State’s defence that “the
Dutch greenhouse gas emissions, in absolute terms and compared with global
emissions, are minimal, that the State cannot solve the problem on its own, that the
worldwide community has to cooperate…and this concerns complex decisions for
which much depends on negotiations” (at [61]), saying:

“These arguments are not such that they warrant the absence of more ambitious, real
actions. The Court, too, acknowledges that this is a global problem and that the State
cannot solve this problem on its own. However, this does not release the State from its
obligation to take measures in its territory, within its capabilities, which in concert with
the efforts of other states provide protection from the hazards of dangerous climate
change.”(at [62]).

524 The Hague Court of Appeal also dismissed the State’s defence that there was a lack of
a causal link:

“The State’s defence of the lack of a causal link also fails. First of all, these proceedings
concern a claim for imposing an order and not a claim for damages, so that causality
only plays a limited role. In order to give an order it suffices (in brief) that there is a real
risk of the danger for which measures have to be taken. It has been established that
this is the case. Moreover, if the opinion of the State were to be followed, an effective
legal remedy for a global problem as complex as this one would be lacking. After all,
each state held accountable would then be able to argue that it does not have to take
measures if other states do not do so either. That is a consequence that cannot be
accepted, also because Urgenda does not have the option to summon all eligible states
to appear in a Dutch Court.” (at [64]).

The Project’s emissions will contribute to climate change

525 There is a causal link between the Project’s cumulative GHG emissions and climate
change and its consequences. The Project’s cumulative GHG emissions will contribute
to the global total of GHG concentrations in the atmosphere. The global total of GHG
concentrations will affect the climate system and cause climate change impacts. The
Project’s cumulative GHG emissions are therefore likely to contribute to the future
changes to the climate system and the impacts of climate change. In this way, the
Project is likely to have indirect impacts on the environment, including the climate
system, the oceanic and terrestrial environment, and people.

526 The approval of the Project (which will be a new source of GHG emissions) is also
likely to run counter to the actions that are required to achieve peaking of global GHG
emissions as soon as possible and to undertake rapid reductions thereafter in order to
achieve net zero emissions (a balance between anthropogenic emissions by sources
and removals by sinks) in the second half of this century. This is the globally agreed
goal of the Paris Agreement (in Article 4(1)). The NSW government has endorsed the
Paris Agreement and set itself the goal of achieving net zero emissions by 2050. It is
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true that the Paris Agreement, Australia’s NDC of reducing GHG emissions in Australia
by 26 to 28% below 2005 levels by 2030 or NSW’s Climate Change Policy Framework
do not prescribe the mechanisms by which these reductions in GHG emissions to
achieve zero net emissions by 2050 are to occur. In particular, there is no proscription
on approval of new sources of GHG emissions, such as new coal mines.

527 Nevertheless, the exploitation and burning of a new fossil fuel reserve, which will
increase GHG emissions, cannot assist in achieving the rapid and deep reductions in
GHG emissions that are necessary in order to achieve “a balance between
anthropogenic emissions by sources and removals by sinks of greenhouse gases in the
second half of this century” (Article 4(1) of the Paris Agreement) or the long term
temperature goal of limiting the increase in global average temperature to between
1.5ºC and 2ºC above pre-industrial levels (Article 2 of the Paris Agreement). As
Professor Steffen explained, achieving these goals implies phasing out fossil fuel use
within that time frame. He contended that one of the implications of the carbon budget
approach is that most fossil fuel reserves will need to be left in the ground, unburned, to
remain within the carbon budget and achieve the long term temperature goal. The
phase out of fossil fuel use by the second half of this century might permit a minority of
fossil fuel reserves to be burned in the short term. From a scientific perspective, it
matters not which fossil fuel reserves are burned or not burned, only that, in total, most
of the fossil fuel reserves are not burned. Professor Steffen explained, however, that
the existing and already approved but not yet operational mines/wells will more than
account for the fossil fuel reserves that can be exploited and burned and still remain
within the carbon budget. This is the reason he considered that no new fossil fuel
developments should be allowed.

528 GRL contended that nevertheless the Rocky Hill Coal Project should be one of the
fossil fuel reserves that should be allowed to be exploited and burned for four reasons.

No specific proposal to offset the Project’s emissions

529 The first reason GRL gave was that the increase in GHG emissions associated with the
Project would not necessarily cause the carbon budget to be exceeded, because, as Dr
Fisher had argued, reductions in GHG emissions by other sources (such as in the
electricity generation and transport sectors) or increases in removals of GHGs by sinks
(in the oceans or terrestrial vegetation or soils) could balance the increase in GHG
emissions associated with the Project.

530 I do not accept this reason. It is speculative and hypothetical. There is no evidence
before the Court of any specific and certain action to “net out” the GHG emissions of
the Project. A consent authority cannot rationally approve a development that is likely to
have some identified environmental impact on the theoretical possibility that the
environmental impact will be mitigated or offset by some unspecified and uncertain
action at some unspecified and uncertain time in the future. This is not a case where
the applicant for development consent commits to taking specific and certain action to
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mitigate and offset the environmental impact of the proposed development. In the
climate change context, for example, an applicant for development consent could
commit to reducing the GHG emissions of the development by deploying emission
reduction technologies, such as carbon capture and storage, or offsetting the GHG
emissions of the development by increasing the removal of GHGs in the atmosphere by
establishing sinks, such as by reafforestation or afforestation of land. The Rocky Hill
Coal Project, however, is not proposed to be carbon neutral. GRL has not proposed to
balance the emissions by sources with removals by sinks.

Possibility of abatement unrelated to the Project not relevant

531 The second reason given by GRL was based on Dr Fisher’s argument that “the size of
the global abatement task calls for making emissions reductions where they count most
and generate the least economic and social harm.” (Fisher report [13]). Dr Fisher
considered that refusing approval to individual coal mines, such as the Rocky Hill Coal
Project, would not achieve this abatement at least cost.

532 I do not accept this second reason. A consent authority, in determining an application
for consent for a coal mine, is not formulating policy as to how best to make emissions
reductions to achieve the global abatement task. The consent authority’s task is to
determine the particular development application and determine whether to grant or
refuse consent to the particular development the subject of that development
application. Where the development will result in GHG emissions, the consent authority
must determine the acceptability of those emissions and the likely impacts on the
climate system, the environment and people. The consent authority cannot avoid this
task by speculating on how to achieve “meaningful emissions reductions from large
sources where it is cost-effective and alternative technologies can be brought to bear”
(Fisher Report, [13]). Such emissions reductions from other sources are unrelated to
the development that is the subject of the development application that the consent
authority is required to determine.

533 If the consent authority considers that the GHG emissions of the development for which
consent is sought, and the impacts of those emissions, are unacceptable, and as a
consequence determines that the development should be refused in order to avoid the
emissions and their impacts, it would not be rational to nevertheless approve the
development because greater emissions reductions could be achieved from other
sources at lower cost by other persons or bodies. As Mahoney JA observed in BP
Australia Ltd v Campbelltown City Council (1994) 83 LGERA 274 at 279, the function of
a consent authority:

“…is, in the exercise of discretionary powers, to take into consideration the relevant
considerations, to weigh them one against the other, and to determine what in the light
of those considerations, should be done. Ordinarily, it would not be right for such a body
to conclude that the effect of the relevant considerations is that one thing should be
done and yet, without more, to do another. The grant of a discretion is the grant of the
authority to do what the authority sees as the discretionary considerations to warrant
being done.”
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Assumptions of market substitution and carbon leakage unproven

534 The third reason GRL advanced for approving the Project was that the GHG emissions
of the Project will occur regardless of whether the Project was approved or not,
because of market substitution and carbon leakage. On market substitution, Dr Fisher
suggested that having regard to the limited substitutes for coking coal in steel making
and the strong projected demand for coking coal as large countries such as India
industrialise and intensify their steel use, “if demand is not met from Australian coal
mines, investment will flow to other large coal producers and mines will be developed in
countries such as India and Indonesia” (Fisher report, [67]). There will therefore be at
least the same amount of GHG emissions, merely coming from those other mines
rather than from the Project.

535 On carbon leakage, Dr Fisher argued that GHG emissions could actually increase if
coal mining were to be moved from Australia to other countries. Dr Fisher said that
Australian coal mines operate to some of the highest environmental standards in the
world and regulations ensure a strict recognition and accounting of GHG emissions, but
this is not the case in all countries where coal mining occurs (Fisher report, [65]). This
situation is sometimes referred to as “carbon leakage” where, as a result of more
stringent climate policies or more stringent application of climate policies in a country,
businesses move their production from that country to other countries with less
ambitious climate policies or less ambitious application of climate policies, which can
lead to a rise in global GHG emissions.

536 I reject this third reason. On carbon leakage, GRL has failed to substantiate, in the
evidence before the Court, that this risk of carbon leakage will actually occur if approval
for the Rocky Hill Coal Project were not to be granted. Although there was some
disagreement between the experts on coal demand, Mr Buckley and Mr Manley, they
did agree that there were other coking coal mines, both existing and approved, in
Australia that could meet current and likely future demand for coking coal, including
coking coal with the properties of the coal from the Project. This would mean that the
demand for coking coal would be met by Australian coking coal of the highest quality in
the world from Australian coal mines operating to the highest environmental standards
in the world. There is, therefore, unlikely to be a moving of coal mining abroad or
carbon leakage.

537 A similar carbon leakage argument was rejected by the Hague Court of Appeal in The
State of Netherlands v Urgenda Foundation. The Court of Appeal held that the State
had failed to substantiate that the risk of carbon leakage – the risk that companies will
move their production to other companies with less strict greenhouse gas reduction
obligations – will actually occur if the Netherlands were to increase its efforts to reduce
greenhouse gas emissions before 2020 (at [57]).

538 The market substitution argument is also flawed. There is no certainty that there will be
market substitution by new coking coal mines in India or Indonesia or any other country
supplying the coal that would have been produced by the Project. As both Professor
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Steffen and Mr Buckley explained, countries around the world are increasingly taking
action to reduce greenhouse gas emissions in their countries, not only to meet their
nationally determined contributions but also to reduce air pollution. Mr Buckley listed
the energy, climate and environmental policies being implemented in the key countries
heavily reliant on coal, including China, India, Japan and South Korea. India, one of the
countries in which Dr Fisher suggested market substitution and carbon leakage might
occur, has imposed a coal tax on all coal, both thermal and coking coal, and both
domestic and imported coal (Buckley report, [106]); introduced controls to deal with
chronic and rising air pollution, including new emissions control regulations on its power
sector and plans to greatly expand renewable energy capacity (Buckley report, [110]);
and launched a Green Power Corridor investment program to build grid transmission
capacity for renewable energy projects (Buckley report, [123]).

539 If approval for the Project in the developed country of Australia were to be refused, on
grounds including the adverse effects of the mine’s GHG emissions on climate change,
there is no inevitability that developing countries such as India or Indonesia will instead
approve a new coking coal mine instead of the Project, rather than following Australia’s
lead to refuse a new coal mine. Developed countries such as Australia have a
responsibility, including under the Climate Change Convention, the Kyoto Protocol and
the Paris Agreement, to take the lead in taking mitigation measures to reduce GHG
emissions (see for example, Article 4(4) of the Paris Agreement and also Urgenda
Foundation v The State of Netherlands at [4.79]). Developing countries which are
parties to the Climate Change Convention and Paris Agreement also have committed
to taking ambitious efforts to achieve a balance between anthropogenic emissions by
sources and removal by sinks of GHGs in the second half of this century (Article 4.1) of
the Paris Agreement and the long term temperature goal of limiting the increase in
global average temperature to well below 2ºC above pre-industrial levels (Article 2 of
the Paris Agreement). The parties are required to prepare, communicate and maintain
successive nationally determined contributions that they intend to achieve and to
pursue domestic mitigation measures with the aim of achieving the objectives of such
contributions (Article 4.2 of the Paris Agreement). Each party’s successive nationally
determined contribution is to reflect its highest possible ambition, reflecting its common
but differentiated responsibilities and respective capabilities, in the light of different
national circumstances (Article 4.3).

540 Developing countries might consider that domestic mitigation measures to achieve their
nationally determined contributions for reducing GHG emissions should include not
approving new development for the exploitation or burning of fossil fuel reserves.
Developing countries may be encouraged to take such mitigation measures by
developed countries taking the lead in doing so in their countries. Hence, there is no
certainty that refusal of consent to the Project will cause a new coal mine in another
country to substitute coking coal for the volume lost in the open market by refusal of the
Project.

1263



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 125/153

541 Thirdly, the ability of a new coking coal mine in another country to substitute for any
volume of coal lost by refusal of the Project will depend on the market, including the
demand and supply of substitute sources of coal and any difference in price between
coal from the Project and from other substitute sources, which price difference might
affect substitutability. Without any evidence about the existence and effect of these
market forces on substitutability, no assumption can be made that there would be
market substitution by coal from new coal mines in other countries if the Project were to
be refused.

542 The market substitution assumption was rejected in WildEarth Guardians v US Bureau
of Land Management 870 F 3d 1222 (10th Cir, 2017). The US Bureau of Land
Management (BLM) had approved coal leases that would expand coal mines partially
within national grassland. The BLM concluded that approving the coal leases would not
result in higher national GHG emissions than the ‘no action alternative’ of declining to
issue the leases because the same amount of coal would be sourced from elsewhere
even if the leases were not issued. This was termed the “perfect substitution
assumption.”

543 The US Court of Appeals held that the BLM acted arbitrarily and capriciously in
concluding that there was no real world difference between issuing the coal leases and
declining to issue them because the third party sources of coal would be perfectly
substituted for any volume of coal lost on the open market should the BLM decline to
issue the leases (at 1233). The Court of Appeals held that BLM’s perfect substitution
assumption lacked any support in the administrative record. The BLM did not point to
any information indicating that the specified national coal deficit under the “no action
alternative” could be easily filled from elsewhere, or at a comparable price. The BLM
did not refer to the nation’s stores of coal or the rate at which those stores may be
extracted. The BLM did not analyse the specific difference in price between coal from
the leased areas and other sources, even though such a price difference would affect
substitutability (at 1234). The Court of Appeals held:

“That this perfect substitution assumption lacks support in the record is enough for us to
conclude that the analysis which rests on this assumption is arbitrary and capricious” (at
1235).

544 The Court of Appeals also concluded that “the assumption itself is irrational (i.e.
contrary to basic supply and demand principles” (at 1236), holding that “it was an abuse
of discretion to rely on an economic assumption, which contradicted basic economic
principles, as the basis for distinguishing between the no action alternative and the
preferred alternative” (at 1237-1238).

545 There is also a logical flaw in the market substitution assumption. If a development will
cause an environmental impact that is found to be unacceptable, the environmental
impact does not become acceptable because a hypothetical and uncertain alternative
development might also cause the same unacceptable environmental impact. The
environmental impact remains unacceptable regardless of where it is caused. The
potential for a hypothetical but uncertain alternative development to cause the same
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unacceptable environmental impact is not a reason to approve a definite development
that will certainly cause the unacceptable environmental impacts. In this case, the
potential that if the Project were not to be approved and therefore not cause the
unacceptable GHG emissions and climate change impacts, some other coal mine
would do so, is not a reason for approving the Project and its unacceptable GHG
emissions and climate change impacts: see Kane Bennett, “Australian climate change
litigation: Assessing the impact of carbon emissions” (2016) 33 EPLJ 538 at 546-548;
Justine Bell-James and Sean Ryan, “Climate change litigation in Queensland: A case
study in incrementalism” (2016) 33 EPLJ 515 at 535.

Producing coking coal not a justification for GHG emissions

546 The fourth reason GRL advanced for approving the Project is that the GHG emissions
associated with the Project are justifiable. GRL contended that the Project will produce
high quality coking coal, not thermal coal, which is needed for the main way of
producing steel, by the BOF process; steel is critical to our society; and there are
limited substitutes for coking coal in steel production.

547 I find that GRL overstates this argument. It may be true that currently most of the
world’s steel (around 74%) is produced using the BOF process, which depends on
coking coal, and although technological innovations might reduce the proportion of
steel produced using the BOF process, for the reasons given by Mr Buckley, there is
still likely to be demand for coking coal for steel production during the life of the Project.

548 The current and likely future demand for coking coal for use in steel production can be
met, however, by other coking coal mines, both existing and approved, in Australia.
Whilst it is not necessary in order for coking coal to be able to be used in steel
production for it to have the particular properties of the coking coal that would be
produced by the Rocky Hill Coal Project, such as having high fluidity, there are a
number of Australian mines that produce high fluidity coking coal. Coking coal mines
with a high fluidity of approximately 1000 DDPM or more include Integra
(Underground), Broadmeadow, Wongawilli, Goonyella and Moranbha North. Mines that
produce both coking coal and thermal coal and have a maximum fluidity of
approximately 1000 DDPM or more including Austar, Duralie, Stratford, Kestrel,
Dawson Complex, Tahmoor, Appin and Byerwren. Hence, demand for coking coal for
use in steel production will be able to be met by supply from other Australian mines if
the Project is not approved.

549 On this basis, it is not necessary to approve the Project in order to maintain steel
production worldwide. The GHG emissions of the Project cannot therefore be justified
on the basis that the Project is needed in order to supply the demand for coking coal for
steel production.

The Project’s poor environmental and social performance justifies refusal

550
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I return to the point made by Professor Steffen that, in order to remain within the carbon
budget and achieve the long term temperature goal of holding the increase in global
average temperatures to between 1.5ºC and 2ºC above pre-industrial levels, most fossil
fuel reserves will need to remain in the ground unburned.

551 This admits that some fossil fuel reserves can be exploited and burned in the short-
term. The question is which fossil fuel reserves should be allowed to be exploited and
burned. Professor Steffen accepted that already approved and operational fossil fuel
mines/wells could continue, although he considered that they also will need to be
rapidly phased-out. He considered that these existing and approved fossil fuel
developments already account for the GHG emissions that could be allowed and still
keep within the carbon budget.

552 While this argument is logical, it does assume that all existing and approved fossil fuel
developments will continue and there will be no reduction in GHG emissions from these
sources. It gives priority to existing and approved fossil fuel developments, along the
lines of “first in, best dressed.” It also frames the decision as a policy decision that no
fossil fuel development should ever be approved.

553 I consider the better approach is to evaluate the merits of the particular fossil fuel
development that is the subject of the development application to be determined.
Should this fossil fuel development be approved or refused? Answering this question
involves consideration of the GHG emissions of the development and their likely
contribution to climate change and its consequences, as well as the other impacts of
the development. The consideration can be in absolute terms or relative terms.

554 In absolute terms, a particular fossil fuel development may itself be a sufficiently large
source of GHG emissions that refusal of the development could be seen to make a
meaningful contribution to remaining within the carbon budget and achieving the long
term temperature goal. In short, refusing larger fossil fuel developments prevents
greater increases in GHG emissions than refusing smaller fossil fuel developments.

555 In relative terms, similar size fossil fuel developments, with similar GHG emissions,
may have different environmental, social and economic impacts. Other things being
equal, it would be rational to refuse fossil fuel developments with greater
environmental, social and economic impacts than fossil fuel developments with lesser
environmental, social and economic impacts. To do so not only achieves the goal of not
increasing GHG emissions by source, but also achieves the collateral benefit of
preventing those greater environmental, social and economic impacts.

556 In the case of the Rocky Hill Coal Project, the aggregate GHG emissions over the life of
the Project are sizeable, although the Project is not one of the largest coal mines in
Australia. The Minister noted that the proposed production of the Rocky Hill mine
appears to be about a third of the production of the average coal mine in NSW
(Minister’s closing submissions, [423]). Refusal of consent to the Project would prevent
a meaningful amount of GHG emissions, although not the greater GHG emissions that
would come from refusal of a larger coal mine. However, the better reason for refusal is

1266



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 128/153

the Project’s poor environmental and social performance in relative terms. As I have
found elsewhere in the judgment, the Project will have significant and unacceptable
planning, visual and social impacts, which cannot be satisfactorily mitigated. The
Project should be refused for these reasons alone. The GHG emissions of the Project
and their likely contribution to adverse impacts on the climate system, environment and
people adds a further reason for refusal. Refusal of the Project will not only prevent the
unacceptable planning, visual and social impacts, it will also prevent a new source of
GHG emissions. I do not consider the justifications advanced by GRL for approving the
Project, notwithstanding its GHG emissions, are made out for the reasons I have given
earlier.

The economic and public benefits of the mine and other land uses

557 The public benefits of the proposed Rocky Hill Coal Project need to be considered in
two ways: first, whether the benefits of the Project outweigh its costs to the members of
a specified community and, secondly, whether the public benefits of the Project
outweigh the public benefits of other land uses.

558 The first way assists the consent authority to take into consideration the relevant
matters of “the likely impacts of that development including environmental impacts on
both the natural and built environments and social and economic impacts in the locality”
and “the public interest” (s 4.15(1)(b) and (e) of the EPA Act). The relevant community
for assessing the likely impacts is the community of the locality and for assessing the
public interest is the collective public interest of households in New South Wales (see
Guidelines for the Economic Assessment of Mining and Coal Seam Gas Proposals
(December 2015), p 1 (“Economic Assessment Guidelines”)).

559 Two tools are used to provide information for these two relevant matters. A cost benefit
analysis (CBA) is used to assess the public interest by estimating the net present value
of the Project to the NSW community. A local effects analysis (LEA) is used to assess
the likely impacts of the Project in the locality (Economic Assessment Guidelines, p 1).

560 The second way assists the consent authority to evaluate and compare the respective
public benefits of the Project and the existing, approved and likely preferred uses of
land in the vicinity of the Project, as required by cl 12(b) of the Mining SEPP.

The net economic benefits of the Project

561 I will start with the first way. GRL, as part of the amended EIS, submitted an Economic
Assessment by Deloitte Access Economics, June 2016 (“DAE 2016 Report”), which
included a cost benefit analysis and a local effects analysis in accordance with the
Economic Assessment Guidelines. GRL tendered a revised CBA and LEA by Mr
Stephen Brown of Cadence Economics (“Brown Report”), which significantly increased
the net benefits of the Project, both to the NSW community and to the locality.

562
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The Department considered that the net benefits predicted by the DAE 2016 Report
“are overwhelmed by the uncertainty created by substantial volatility in coal prices over
the last 5 years” (Environmental Assessment Report, p 69). The Minister submitted that
the predicted benefits in not only the DAE 2016 report, but even more so in the Brown
report, were uncertain and in any event overstated. The net benefits of the Project
would likely be significantly less than either report estimated. The Minister’s
assessment was based on the report of Mr Rajaratnam of The Centre for International
Economics (“Rajaratnam report”).

563 I agree with the Minister’s assessment that the predicted benefits of the Project are
uncertain and in any event substantially overstated. I will commence with the cost
benefit analysis.

564 Cost benefit analysis estimates and compares, on a common basis, the total benefits
and costs of a project to members of the specified community of NSW. All costs and
benefits are quantified and monetised, if feasible and material, using the common unit
of the Australian dollar in current day prices. The values are aggregated into a single
metric, the expected net present value (NPV) of net benefits of the project (Economic
Assessment Guidelines, p 2).

565 Some impacts are difficult to quantify objectively. Valuation of some impacts might be at
least partly subjective or not possible. Such unquantified impacts are not included in the
NPV, but they need to be reported alongside the NPV if they are material. As a
consequence, a positive NPV does not necessarily mean that the project is in the public
interest. The consent authority may assess unquantified impacts or information about
the project to be determinative (Economic Assessment Guidelines, pp 2, 3).

566 The CBA compares the costs and benefits of a project to the base case where the
project does not proceed. The purpose is to focus on the incremental change in
economic, environmental and social impacts caused by the project relative to the
existing land use (Economic Assessment Guidelines, p 7).

567 CBA includes all first round (primary) impacts of a project, both direct and indirect, but
not second round or flow on effects. The direct impacts reflect the revenues of the
project less the opportunity cost of resources (such as land, labour and capital) used for
the project (Economic Assessment Guidelines, p 4). The direct benefits include net
producer surplus attributable to the NSW community, royalties paid to the NSW
government, local government rates and local contributions paid to the relevant NSW
local council, and the proportion of company income tax paid to the Australian
government that is attributable to NSW (Economic Assessment Guidelines, pp 9-12).

568 Indirect impacts are impacts on third parties. They include all the environmental, social
and health costs and benefits and associated public expenditure (Economic
Assessment Guidelines, p 4). Indirect benefits include any economic benefit to existing
landholders, workers and suppliers (Economic Assessment Guidelines, p 12). Indirect
costs include net environmental, social and transport costs, net public infrastructure
costs and indirect costs to other industries (Economic Assessment Guidelines, p 15).
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569 The Minister challenged the estimates of the total benefits of the Project attributable to
NSW, both the direct benefits and the indirect benefits. Mr Rajaratnam contended that
GRL’s estimated direct benefits of the royalties and company income tax likely to be
paid were significantly overstated and were likely to be much less. Mr Rajaratnam
contended that Mr Brown has grossly overestimated the worker benefits and supplier
benefits, unlike the DAE 2016 which considered that the Project would not generate
any net economic benefit to workers or suppliers. The Minister also contended that the
indirect costs of the Project would be greater than GRL contended, including because
many environmental and social costs have not been quantified or included in the NPV.

Direct economic benefit: royalties

570 The economic benefit of royalties is dependent on the quantity of coal extracted and the
price of coal. For open cut coal, the royalty is an Ad Valorum royalty of 8.2% of the total
value of the mineral recovered (the ex-mine value) (Economic Assessment Guidelines,
p 10). Both the DAE 2016 report and the Brown report estimated the NPV of royalties to
be $63.4 million dollars. Mr Rajaratnam contended that this figure was an
overestimation because:

(a) the assumed coal price used in the estimate exceeded the likely coal
price forecasts;

(b) the assumed coal price was too high as it failed to capture the specific
quality of coal from the Project and instead assumed the coal would sell
at 90% of the forecast price for high quality metallurgical coal;

(c) the assumed volume of coal extracted was too high as it failed to account
for temporary or permanent cessation of production if future coal prices
fell below cost thresholds for the Project;

(d) the assumed proportional yield of higher priced metallurgical (or coking)
coal (97%) to lower priced thermal coal (3%) from the Project was too
high; and

(e) the product coal yield as a proportion of ROM coal, the coal qualities of
the coal mined, and the geological conditions may be less favourable
than predicted (see Environmental Assessment Report, p 69).

571 On the coal price forecasts, Mr Rajaratnam explained that the best estimates of coal
prices during the life of the Project were provided by GRL’s coal demand expert, Mr
Manley, of Wood Mackenzie, as they are long term forecasts consistent with the
production profile of the mine and seek to account for the specific quality of the coal
from the Project. For metallurgical coal, Wood Mackenzie forecasted prices ranging
from A$150.20 to A$168.98 per tonne in 2019 reaching a low point of A$120.93 to
A$136.05 per tonne in 2020, before rising again in the years beyond (Rajaratnam
report, [2.21] referring to Figures 14 and 15 of the Wood Mackenzie report). The range
in price reflects Wood Mackenzie’s view that price discounts (for metallurgical coal) will
be between 10-20% off the benchmark price. For thermal coal, price discounts from the
thermal coal benchmark price of between 1-3% are expected. Wood Mackenzie
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forecasted prices ranging from A$68.20 to A$69.60 per tonne in 2009, rising to a peak
of around A$91.40 per tonne in 2022 before falling in later years (Rajaratnam report,
[2.22]).

572 Mr Rajaratnam advocated using the lower bound estimates in the price range for
metallurgical coal and thermal coal. The lower bound refers to the lowest point
estimates within a likely range of forecasts, and does not necessarily reflect an
estimate of how far prices can fall. It is not a ‘worst case scenario’ in comparison to
historical prices. Rather, it represents a reasonable but pessimistic view of future prices
(Rajaratnam report, [2.27]). The lower and upper bound prices of Wood Mackenzie
reflect the uncertainty regarding the discount to the benchmark prices. There is an
equal chance of the lower bound and the upper bound price occurring (Rajaratnam
report, [2.28]).

573 Mr Rajaratnam contended that there is justification for further reducing the lower bound
price forecasts. Under the lower bound scenario, it is assumed that the mine would
continue to operate at the same capacity, while paying less in royalties and corporate
income tax. This assumption may not be correct. If a significantly lower coal price
occurred, operations of the mine may cease for a period of time until prices recovered
sufficiently or cease permanently if prices are not expected to recover. The Wood
Mackenzie report noted that the marginal cost of Australian supply is lower than
US$100 per tonne or A$133 per tonne. Mr Rajaratnam said that this suggests that the
threshold for temporarily ceasing operations will be close to (but below) A$133 per
tonne. Mr Rajaratnam noted that Wood Mackenzie’s lower bound price forecast for
metallurgical coal falls below this threshold for the period 2020 to 2025 (Rajaratnam
report, [2.34]).

574 Mr Rajaratnam also noted that the Wood Mackenzie Report only presents information
on the expected price in each year. Its statistical forecasting approach would account
for the fact that there is a probability of distribution around its forecasts and the reported
result reflects the average of a range of outcomes. The forecast prices could be
substantially lower than the reported average, although the probability of this occurring
may be low. The relevance of this lower price is that it may trigger the temporary or
permanent shut down of the Project (Rajaratnam report, [2.35]).

575 If the Project were to shut down because of lower prices, no royalties or corporate
income tax would be paid for the period in which operations cease and the NPV of the
Project would be reduced because of the longer delay before the benefits of the Project
are realised (Rajaratnam report, [2.32], [2.35]).

576 Mr Rajaratnam also contended that adopting the lower bound in the price range may be
appropriate to reflect the risk preferences of the community. If there are considerable
environmental and social impacts due to the Project and there is some uncertainty
regarding the ability to adequately mitigate these impacts, it may be appropriate to
adopt a lower bound in the price range (Rajaratnam report [2.36]).

577
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Based on Wood Mackenzie’s price forecasts and using the same production profile as
Mr Brown, Mr Rajaratnam estimated royalties as between A$57 million – A$64 million
(in NPV terms). This range did not take into account the fact that the mine could
temporarily or permanently cease production if future coal prices fell below cost
thresholds for the Project. Given this, Mr Rajaratnam suggested that the range of
forecast royalties is likely to be lower than A$57-A$64 million (in NPV terms)
(Rajaratnam report, [2.38]).

578 The Wood Mackenzie report also stated that the proportional yield of metallurgical coal
to thermal coal is likely to be between 93% and 95% not the 97% assumed by Mr
Brown. As metallurgical coal sells for a higher price than thermal coal, this reduces the
royalties paid (as they are Ad Valorum) (Rajaratnam report, [2.12]).

579 Mr Brown accepted at the hearing that the Wood Mackenzie price forecasts for coal for
the Project are likely to be more accurate and should be adopted to estimate the direct
benefit of royalties.

580 I accept and adopt Mr Rajaratnam’s analysis of the direct benefit of royalties and find
that the forecast royalties are likely to be lower than the A$57 million (in NPV terms)
lower bound figure, rather than the A$63.4 million figure suggested by the DAE 2016
report and Mr Brown.

Direct economic benefit: company income tax

581 The CBA should estimate the total annual company income tax payable for each year
of the life of the Project. The proportion of company income tax attributable to NSW is
estimated by applying the proportion of Australia’s population based in NSW (32%).

582 The DAE 2016 report and the Brown report estimated the company income tax
apportioned to NSW as A$19.1 million (in NPV terms). This figure was based on an
estimate of net profits of the Project, including a straight line depreciation schedule,
which were assumed to be taxed at 30%. Of this, 32% is attributed to NSW (Brown
report, [3.11]).

583 Mr Rajaratnam challenged this figure, saying it is unlikely that GRL will pay company
income tax in the amounts assumed by the DAE 2016 report or the Brown report. Mr
Rajaratnam contended that GRL, like other coal mining companies, will minimise its tax
payments within the rules of the tax system. Mr Rajaratnam reviewed the Australian
Tax Office’s information on mining companies’ total income and tax payments for the
last three financial years (2014, 2015 and 2016) and found that the tax paid by these
companies ranged from around 2.7% to 6.8% on total income, far below the 30% rate
assumed by DAE and Mr Brown. For four coal mining companies operating in the
Hunter Valley, (including Yancoal Australia Ltd which operates the nearby Stratford and
Duralie coal mines), the tax payable as a proportion of total income in the financial
years of 2014, 2015, and 2016 respectively was: BHP Billiton Mitsui Coal Pty Ltd (5%,
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3.5% and 2.8%); Ulan Coal Mines Ltd (0.1%, 0% and 0%); Coal and Allied Industries
Ltd (4.6%, 2.4% and 3.6%) and Yancoal Australia Ltd (0%, 0% and 0%) (Rajaratnam,
[2.43] and Table 2.4 and [2.44] and Table 2.5).

584 Based on the prices in the Wood Mackenzie report, Mr Rajaratnam estimated that total
income of GRL from the Project would range from A$718 million to A$806 million (in
NPV terms). Applying the range of 2.7% to 6.8% of total income, the company income
tax payable would be A$49 million to A$55 million (in NPV terms). Assuming that 32%
of tax payments are apportioned to NSW, this equates to between A$6.2 million and
A$17.5 million (in NPV terms) (Rajaratnam report, [2.45]).

585 Mr Brown accepted at the hearing that the Economic Assessment Guidelines required
an estimate of the company income tax that would be paid by the proponent of the
mine during the life of the mine (Transcript, 23/08/18, pp 605, 607). Mr Brown accepted
that tax minimisation occurred amongst large companies and assumed that it is likely
that GRL would take such steps as are lawfully available to it to minimise the tax that it
had to pay (Transcript, 23/08/18, pp 606-607).

586 I accept and adopt Mr Rajaratnam’s estimate of the company income tax apportioned
to NSW that is likely to be paid by GRL as a result of the Project. As he said, “in the
absence of a detailed review of the company’s financial accounts and gearing structure
etc, using the actual tax payment of similar companies is the most robust approach”
(Joint Economic Expert Report, p 4). On this approach, Mr Rajaratnam estimated a
range of A$6.2 million to A$17.5 million. The lower bound of this range seems more
likely given the low tax paid by mining companies operating in the Hunter Valley, with
the possibility that no company income tax might be paid by GRL at all, as at least two
mining companies have been able to achieve. The estimated benefit of company
income tax apportioned to NSW would be considerably lower than the estimated
A$19.1 million of Mr Brown.

Indirect economic benefit: worker benefits

587 The DAE 2016 report stated that the Project “is not anticipated to generate any
significant additional benefits to workers in NSW” (p 15-36). In so concluding, the DAE
2016 report applied the Economic Assessment Guidelines which state that :

“The economic benefit to workers is the difference between the wage paid in the mining
project and the minimum (reservation) wage that the workers would accept for working
elsewhere in the mining sector. The minimum wage reflects the employment opportunity
costs, skill level required and the relative disutility of an employment position” (p 13).

588 The Economic Assessment Guidelines elaborate (in footnote 14 on p 13) that:

“The reservation wage is the minimum wage a worker has to be paid to work in a
particular industry. In view of the hours of work and working conditions, there is a
reasonable possibility that workers’ reservation wages in mining are higher than in other
industries, and take into account hours of work and working conditions.”

589 The DAE 2016 report stated:
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“It is conservatively assumed that workers employed by the amended Project are not
expected to receive a wage premium. This assumes that workers will receive a net
wage consistent with market rates. To provide an indicative estimate, this net wage is
estimated to be $73,941, that being the average annual income for a full-time worker in
the mining industry in the Taree-Gloucester SA3, based on ABS Census data scaled up
to 2016 prices using the mining industry Wage Price Index (ABS, 2016a), and
discounted for predicted income tax payable using ATO’s individual income tax rates
(ATO 2016).

This approach assumes that there is no wage increase for workers already working in
the mining sector and any wage increase accrued from gaining employment in the
Project from outside the mining sector or from other areas of NSW is compensation for
changes in working conditions, rather than an premium.” (p 15-36).

590 Mr Brown sought to inflate the benefit to workers by adopting a different methodological
approach to that required by the Economic Assessment Guidelines. His method to
estimate worker benefits was to start with the wages earned in the mine, minus the
opportunity cost of labour working in the mining sector, minus the wage difference due
to skills and the disutility to work in the industry (Brown report, [3.18]).

591 For the wages earned in the mine, Mr Brown used the estimated full-time equivalent
workers over the life of the Project (95) multiplied by the average coal mining wage
(A$120,265 per annum), yielding a total payment to workers over the mine life of
A$181.8 million, which equates to A$82.4 million in NPV terms.

592 For the opportunity cost of labour, Mr Brown assumed that 75% of the Project’s
workforce would have the average wage in the Gloucester area (of $47,925) and 25%
would have the average wage elsewhere in NSW (of $64,005), giving a weighted
average of $51,903. When this average wage is multiplied by the number of full-time
equivalent workers, the total payments to existing or future workers who would not be
working in the mine is $78.5 million, which equates to $35.5 million in NPV terms.

593 With respect to the third factor, Mr Brown assumed that “there is not disutility of working
in a mine compared with any other form of employment”, so made no deduction for any
wage difference due to skills and the disutility to work in the mining industry (Brown
report, [3.28]).

594 Accordingly, Mr Brown calculated the worker benefits to be the difference between the
payments made to workers under the Project ($82.4 million) less the total payments to
workers should the Project not proceed ($35.5 million), being $46.8 million (Brown
report, [3.28] and Table 4).

595 Mr Rajaratnam criticised Mr Brown’s approach. First, Mr Brown’s approach did not
accord with the methodology for determining the economic benefit to workers in the
Economic Assessment Guidelines. The economic benefit to workers is the difference or
premium between the wage paid to workers in the Project and the minimum
(reservation) wage that workers would accept to work elsewhere in the mining sector.
The minimum wage reflects the employment opportunity costs (of alternative
employment), skill level required and the relative disutility of an employment position
(Rajaratnam report, [3.13]).

596
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Mr Rajaratnam expressed the concept of the wage premium graphically in Figure 3.1.
The grey shaded bar represents the wage that an average worker in the region
currently receives. The red shaded area (above the grey shaded area) represents the
additional amount the average worker could currently receive in the mining sector if
they had the right skills as well as the additional amount needed to compensate a
worker for other factors such as greater hardship for working in a mine compared to
their existing job. The teal shaded area (above the red shaded area) is the impact on
the mining wage due the increased demand for labour if the Project were approved.
This teal shaded area is described as the wage premium for inclusion as a benefit to
workers in the CBA (Rajaratnam report, [3.13]).

597 As the Economic Assessment Guidelines note, “a zero wage premium is a useful
starting assumption” (p 13):

“An appropriate starting assumption should be that workers do not receive a wage
premium, even if they will earn more working in the mining sector.

- If workers are already working in the mining sector, it is not generally the case
that one mine will pay significantly more than other mines for workers doing a
similar job in similar conditions.

- If a mine will employ workers that are currently working locally, but not in the
mining sector, a mine may need to offer higher wages to compensate for more
physically demanding work, tougher conditions etc. In this case, the benefit to
the worker from higher pay will be offset by the costs associated with greater
hardship etc.

- If a mine needs to attract workers from other parts of NSW, it may need to pay
them more than they are earning in their existing or previous jobs so that they
will relocate. For example, a mine that employs truck drivers in a remote area
may need to offer a higher wage than is paid to drivers of similar trucks in the
city or large towns. If so, the difference between the minimum wage necessary
to get a truck driver to relocate and the standard wage of the city or town is not
a valid wage premium.” (p 13).

598 Contrary to the comparison required by the Economic Assessment Guidelines, Mr
Brown incorrectly compared the average coal mining wage (instead of the wage paid in
the Project) to the weighted average non-mining wage (instead of the minimum or
reservation wage of workers in the mining sector).

599 Second, Mr Brown assumed that there is no disutility of working in the mining sector
and there are no additional skills needed to work in a mine compared to an average
job. These assumptions are not only at odds with the Economic Assessment Guidelines
that refer to the “wage difference due to skills and disutility to work in mining industry”
(see p 13 and Chart 3.8 on p 14), they also lack evidentiary foundation. Mr Rajaratnam
noted that Mr Brown put forward no evidence in support of his assumptions
(Rajaratnam report, [3.9]).

600 Mr Brown suggested at the hearing that the difference between the average wage and
the mining wage might be attributable to the productivity of mine workers facilitated by
the deployment of significant amounts of capital in the mining industry, but conceded
that this opinion was not based on detailed research or analysis particular to the mining
industry (Transcript, 23/08/18, p 588).
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601 Mr Rajaratnam disputed Mr Brown’s suggested reason, saying that it is contrary to
economic theory. Mr Rajaratnam said:

“I’m starting from the position that the labour market is in ‘equilibrium’ and that there are
good reasons that there are differences in wages in the economy such as skill levels,
physical needs and ‘disutility’. If there are no ‘good reasons’ then I would expect the
mining wage and the average wage to converge (i.e. not a large differential between the
two)” (Joint Expert Report of Economic Experts, p 4).

602 Mr Rajaratnam explained that:

“In my view, if workers could so readily transition from the ‘average’ job to a coal mining
job then economic theory would suggest that market forces would work to remove the
wage differential. For example, a worker currently being paid $50,000 per year would
be willing to work for, say, $80,000 in a mine. The mine would not need to pay the
average mining wage of $120,000 to attract the worker and the average mining wage
would be ‘bid down’ substantially. The fact that there remains a substantial wage
differential would support the view that there are other factors driving this wage
differential. That is, factors such as the additional hardship of working in mines
compared to the ‘average’ job and that additional skills needed to work in a mine would
explain the wage differences.” (Rajaratnam report, [3.10]).

603 Mr Rajaratnam explained the reasons for the difference in the mining wage compared
to the wage in other sectors (Rajaratnam report, [3.17]-[3.21]). These include the
disutility of working in the mining sector and the skill differences between working in the
mining sector and other sectors (Rajaratnam report, [3.22]-[3.30]).

604 Mr Rajaratnam noted that growth in mining wages has been associated with strong
growth in mining employment in key mining areas across NSW. This would imply that if
the Project were approved, resulting in additional demand for mining labour, there
would be some increase in mining wages (Rajaratnam report, [3.31], [3.32]). Mr
Rajaratnam developed an econometric model to estimate what this increase in mining
wages might be (Rajaratnam report, [3.33]-[3.61]). He estimated the wage premium per
worker, multiplied it by the number of workers in the new mine, and converted the
product to a net present value figure. This NPV was then halved to reflect the different
marginal utility of additional workers to the mine. This equated to $4.3 million (in NPV
terms) in additional benefits due to the Project (Rajaratnam report, [3.61]). This figure is
far less than the $46.8 million estimate of Mr Brown for worker benefits.

605 I accept and adopt Mr Rajaratnam criticism of Mr Brown’s approach and estimate of
worker benefits. If there will be any worker benefits of the Project, they are likely to be
small and in the order of magnitude of Mr Rajaratnam’s figure of $4.3 million (in NPV
terms).

606 It is possible that any worker benefits may be lower still, if there is higher initial
unemployment in the Gloucester area. Mr Rajaratnam’s econometric model found that
a higher initial employment rate in a local government area reduces the positive impact
of mining employment on mining income (Rajaratnam report, [3.52]-[3.54]). GRL’s
social impact expert, Dr Ryan, suggested that there was an increasing unemployment
rate (Transcript, 24/08/18, pp 716-717). If so, this would reduce the positive impact of
mining employment on mining income and hence the worker benefits.

Indirect economic benefit: supplier benefits.
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607 Local suppliers may receive an economic benefit by achieving higher surpluses through
supplying a mining project. This economic benefit reflects producer surplus created for
suppliers. This should be net of any producer surplus loss because of a reduction in an
existing industry (Economic Assessment Guidelines, p 14). The value of economic
benefit to suppliers attributed to NSW should reflect expected input-shares for NSW
and non-NSW suppliers to the Project (Economic Assessment Guidelines, p 15).

608 The DAE 2016 report concluded that the Project “is not anticipated to generate any
significant additional producer surplus for suppliers in NSW to the mining operations” (p
15-37). The DAE 2016 report stated:

“The Applicant has advised that an estimated 74% of suppliers would come from within
the Taree-Gloucester SA3 and the majority of the remainder from the rest of NSW.

To estimate the net benefits to suppliers it is necessary to examine the extent to which
the amended Project will deliver additional producer surplus relative to what they would
otherwise receive in the base case.

Given that the amended Project generates additional demand for services relative to
the base case, there are likely to be some flow on impacts for suppliers. As a result, it is
possible that the amended Project may deliver additional benefits. However, these
benefits are difficult to measure as the outcomes of suppliers under the base case are
not readily observable. Accordingly, it is conservatively assumed that suppliers to the
amended Project will earn similar margins relative to what they could have received
from other sources under the base case.

This approach is likely to be conservative as current economic circumstances mean
that, in the base case, suppliers that would provide goods and services to the amended
Project may have difficulty finding other buyers for their goods and services. In the base
case, these suppliers may earn significantly less than in the amended Project case. In
this scenario, there could be benefits to NSW accruing through increase income for
suppliers.” (p 15-37).

609 Mr Brown sought to inflate the benefits to suppliers by using his firm’s Regional Input-
Output model (Brown report, [3.32]). This is a specialised modelling tool of Mr Brown’s
firm and the results are dependent on the assumptions embedded in the model. Mr
Brown did not make the model or the assumptions embedded in the model available to
Mr Rajaratnam or the Court (Rajaratnam report, [4.3]). Mr Brown’s results were
therefore not able to be tested or verified. Mr Rajaratnam undertook preliminary
modelling, using his centre’s equivalent model, but the results were orders of
magnitude different to Mr Brown’s results (Rajaratnam report, [4.9]).

610 Mr Brown estimated the economic benefit to suppliers as a producer surplus generated
from goods and services from NSW being provided under the Project. These were
based on expenditure on non-wage operational costs that were estimated to be $896.9
million, which equates to $408.7 million in NPV terms over the period 2016 to 2034
using a real discount rate of 7% (Brown report, [3.30], [3.31]). These figures differ from
Table 5 in the Brown report, which gives the total non-wage operational costs as $901.7
million (instead of $896.9 million) and the NPV of non-wage operational costs as
$408.3 million (instead of $408.7 million). In oral evidence, Mr Brown suggested that
the increase in non-wage operational costs in Table 5 was “possibly a typo” (Transcript,
22/08/18, p 533).

611
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Mr Brown’s estimated economic benefit to suppliers (producer surplus) was based on
his Regional Input-Output model. Mr Brown said that he customised the model to
generate an NSW-specific Input-Output table so as to not include benefits generated in
other Australian states (Brown report, [3.32]).

612 Mr Brown said that:

“The producer surplus estimates are based on Type I multipliers which limit the benefit
to direct gross operating surplus generated by NSW suppliers. This methodology does
not account for second round, nor induced consumption, effects that are captured within
the CGE [computable general equilibrium] modelling.” (Brown report, [3.33]).

613 Using outputs from his Regional Input-Output model, Mr Brown estimated a “gross
operating surplus ratio” of 0.20 (20%), which he applied to the non-wage operational
costs for each of the year 2016 to 2034 and the total non-wage operational costs to
generate estimates of the supplier benefits attributed to NSW. The total non-wage
operational costs and the total supplier benefits attributable to NSW were then
converted to NPV terms using a 7% real discount rate. Table 5 of the Brown report
summarised the estimates. However, application of the gross operating surplus ratio of
0.20 to the non-wage operational costs does not arithmetically result in the figures
given for supplier benefits attributable to NSW in Table 5. Mr Brown suggested that this
might be “due to rounding” (Note to Table 5).

614 Mr Brown concluded that “the total supplier benefits are estimated to be $182.0 million
in real 2016 Australian dollars, which equates to $82.4 million in NPV terms over the
period 2016 to 2034 using a 7% real discount rate (Brown report, [3.34]).

615 Mr Brown provided no further explanation in his report of how he derived the estimates
for non-wage operational costs, gross operating surplus ratio or producer surplus. In
the Joint Expert Witness report he said:

“There are a number of key assumptions underpinning my calculation of supplier
benefits. At the outset, I exclude any benefits from expenditure on capital expenditure
and I exclude any benefits accruing to the workforce. Any benefits derived from the
operational expenditure are related to an estimate of additional margin that might be
earned by suppliers in other regions (once all input, including imported inputs) are
accounted for. (Joint Expert Witness report of Economic Experts, p 4).

616 In oral evidence, Mr Brown said his estimate of total non-wage operational costs of
$896.9 million (in [3.31] of the Brown report but not in Table 5) was taken or interpreted
from the DAE 2016 report and was not independently analysed. However, the figure of
$896.9 million does not appear in the DAE 2016 report and Mr Brown could not vouch
for its accuracy (Transcript, 22/08/18, pp 527, 528, 531-532).

617 Mr Brown said in oral evidence that his figure of $896.9 million for total non-wage
operational costs included goods and services purchased in the operation of the mine
but excluded capital expenditure and wages. He said that all plant and equipment
(including bulldozers and excavators) was excluded from the figure (Transcript,
22/08/18, pp 530-531). Mr Brown considered that large items of plant and equipment
purchased by the Project, such as bulldozers and excavators, were not included in the
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figures in the DEA 2016 report from which he said he derived the non-wage operational
cost figure, because “that’s the description in the report they gave” (Transcript,
22/08/18, p 531).

618 Mr Brown was referring to the “operating costs” that DAE estimated to be $491 million.
In fact, however, the DAE 2016 report said to the contrary that the “operating costs
encompass the expenditure incurred as a direct result of extracting ROM coal,
processing it into saleable product and delivering it to a port before loading (known as
free-on-board (FOB) cost) as well as ongoing expenditure on the purchase and
maintenance of equipment and machinery necessary for production, environmental
monitoring, mitigation and rehabilitation activities” (p 15-29).

619 Mr Brown later suggested that this statement in the DAE 206 report that operating costs
include expenditure on the purchase of equipment and machinery necessary for
production might refer to “spares or something like that, not the original capital
expenditure” or “the major purchase of machinery” (Transcript, 23/08/18, p 566).

620 Mr Brown ultimately accepted that he did not know what equipment and machinery the
DAE 2016 report included in their operating costs (Transcript, 22/08/18, p 566). This
meant that he had no way of knowing the extent to which the total operating costs of
$491 million in the DAE 2016 report included purchase of equipment and machinery as
opposed to other operating expenses (Transcript, 22/08/18, p 567). This affected the
figure Mr Brown used for the non-wage operational costs in his model.

621 Mr Rajaratnam also identified that the operating costs of $491 million (in NPV terms),
on which Mr Brown’s non-wage operational costs of $408.7 million (in NPV terms) was
based, included expenditure which may not be associated with supplying mining
services, such as the cost of mitigating environmental impacts, biodiversity offset costs,
and land purchases (Rajaratnam report, [4.5], [4.8]). It may also include cost items such
as royalties and taxes and the cost of environmental licences. These costs should not
be attributed to suppliers (Rajaratnam report, [4.8]).

622 As the Economic Assessment Guidelines state, the value of economic benefit to
suppliers attributed to NSW should reflect expected input-shares for NSW and non-
NSW suppliers for the Project (p 15). Mr Brown said in oral evidence that he had
assumed that 75% (sic, in fact 74%) of suppliers would come from NSW, although this
was not stated in his report. He said that the figure of 75% was advised by GRL
(Transcript, 22/08/18, p 529). Mr Brown did not form any view as to whether that was
an accurate or inaccurate figure, but accepted it as “it seemed like a reasonable figure”
(Transcript, 22/08/18, p 529).

623 Mr Brown was referred to the Key Insights Report which contained an estimation of the
locational apportionment of capital and construction, including mining equipment. No
mining equipment was to be sourced locally, 15% was to be sourced from NSW, 35%
was to be sourced from other parts of Australia and the remaining 50% was to be
imported. Mr Brown accepted that if expenditure on mining equipment was included
within the figure that he had derived from the DAE 2016 report for non-wage
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operational costs, his assumption that 75% of suppliers would come from NSW would
be grossly overstated and instead only about 15% of the expenditure would be from
NSW (Transcript, 22/08/18, p 571). Mr Brown did no other analysis of the geographical
locations of suppliers to the Project, merely accepting the advised figure of 75% from
NSW (Transcript, 22/08/18, p 534). Mr Rajaratnam also expressed concern that some
portion of the services by suppliers estimated by Mr Brown may be attributable to
suppliers outside of NSW (Rajaratnam report, [4.8]).

624 Mr Brown accepted that the question of whether there will be any producer surplus to
any particular supplier by reason of the Project would depend very much upon the
individual supplier’s business. Mr Brown did not undertake any analysis of any
individual supplier’s business (Transcript, 22/08/18, p 532). Instead, Mr Brown applied
the same gross operating surplus ratio of 0.20 to the estimated non-wage operational
costs to achieve the supplier benefit figures, regardless of the business of the particular
suppliers (Transcript, 22/08/18, pp 533, 534). The 0.20 ratio of the Regional Input-
Output model was used as a proxy for all of the businesses that supplied the Project
(Transcript, 22/08/18, p 534).

625 Mr Brown accepted that he had not explained in his report, and he did not explain in his
oral evidence, what inputs he had put into the Regional Input-Output model to arrive at
his estimate of supplier benefits, how he had derived the inputs he had put into the
Regional Input-Output model or, to the extent the Regional Input-Output model had
been customised to generate a NSW specific Input-Output table so as not to include
benefits generated in other Australian states, he had not explained how that had been
done (Transcript, 22/08/18, p 528). Mr Brown accepted in oral evidence that, given the
nature of the assumptions that he had used in estimating supplier benefits, there was a
“very real likelihood” that the assumptions he put into his Regional Input-Output model
would not accurately reflect what would happen at the Rocky Hill Coal Project
(Transcript, 22/08/18, p 540).

626 Notwithstanding the high levels of uncertainty with Mr Brown’s assumptions and
modelling process for estimating supplier benefits, Mr Brown used a sensitivity test of
plus and minus 10%, which was premised on there being a high degree of certainty,
rather than a sensitivity test of plus and minus 25%. Mr Brown had indicated in his
report that:

“Where there are considered to be higher levels of uncertainty with the figures, a range
of plus and minus 25 per cent is used. In areas where the figures are deemed more
certain, a range of plus and minus 10 per cent is used.” (Brown report, [6.2]).

627 Mr Brown applied the sensitivity test of plus and minus 10% only to the non-wage
operational costs and did not apply it to the gross operating surplus ratio of 0.20 that
resulted from his Regional Input-Output model.

628 As the Economic Assessment Guidelines state, any producer surplus created by the
Project for suppliers should be net of any producer surplus loss because of a reduction
in an existing industry (p 14). Mr Brown assumed that the impact of the Project on other
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industries would be zero for the purpose of estimating supplier benefits (Transcript,
22/08/18, p 542). However, Mr Brown accepted that a reduction in the tourism industry
in Gloucester and a transfer of workers from existing businesses in Gloucester to the
Project could both potentially lead to a producer surplus loss because of reduction in
existing industry (Transcript, 22/08/18, p 543).

629 Given these concerns about Mr Brown’s estimates of supplier benefits, Mr Rajaratnam
undertook his own modelling to estimate any benefits to suppliers of services to the
mining sector. These services include construction services, engineering services,
environmental management services, explosives and electricity supplies. These relate
to “intermediate inputs” and do not include a range of other costs such as tax and
royalty payments (Rajaratnam report, [4.10]).

630 Mr Rajaratnam explained how a new mine might generate additional producer surplus
and hence benefits to suppliers:

“Suppliers to a new mine may receive additional ‘producer surplus’ by being able to
charge a higher price for their services due to the increased demand caused by the
Project. In a competitive market where price equals marginal cost and there is highly
elastic supply, this impact would be zero. That is, in the long term new firms can enter
the market and it is difficult for existing suppliers to charge higher prices. In reality, this
impact is likely to be greater than zero, particularly in the short term, as firms [take] time
to respond to the increased demand for their services.

This economic benefit reflects producer surplus created for suppliers. This should be
net of any producer surplus loss because of a reduction in an existing industry. The
value of economic benefit to suppliers attributed to NSW should reflect expected input-
shares for NSW and non-NSW suppliers for the Project.

An increase in mining production in NSW from a new mine can increase producer
surplus to all industries that supply to the mining industry (the red and teal shaded area
of chart 4.1). The estimation of values for the economic benefit to local suppliers from a
new mine needs to distinguish between producer surplus to all suppliers to the mining
industry (teal shaded area) and producer surplus to suppliers to the new mine (red
shaded area). For the purposes of estimating values of the economic benefit to local
supplies, only the producer surplus to industries supplying to the new mine is relevant
(red shaded area).” (Rajaratnam report, [4.11]-[4.13])

631 Mr Rajaratnam said that the lower bound estimate of supplier premiums to NSW and
local suppliers arising from a new mine is zero based on competitive markets where
suppliers can readily respond to changes in demand for their services (Rajaratnam
report, [4.14]).

632 Mr Rajaratnam estimated the upper bound of supplier premiums using a computer
generated equilibrium model of the Australian economy. He found:

“The upper bound estimate of supplier premiums is estimated using a computer general
equilibrium model of the Australian economy, CIE-REGIONS. An increase in mining
production of $100 million in NSW by a new mine (not mine specific) results in
expenditure of $35 million on intermediate inputs:

- $23.5 million sourced from NSW local suppliers

- $6.5 million sourced from interstate

- $5 million imported from overseas.” (Rajaratnam report, [4.15]).
633 Focusing on the producer surplus to suppliers of the Project, Mr Rajaratnam found:
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“The producer surplus to local suppliers of the new mine (the red triangle in chart 4.1)
was estimated based on the direct impact and short-run supply elasticities. That is,
suppliers gain by being able to charge a higher price to service the additional mining
activity due to the Project. Based on the modelling undertaken by my team using the
CIE-REGIONS model, the producer surplus (economic benefit) to NSW suppliers
created by additional mining activity is:

- approximately 0.01 per cent of expenditure on locally sourced intermediate inputs

- approximately 0.007 per cent of total expenditure on intermediate inputs sourced
locally, interstate and overseas.

For example, if a new mine spends $100 million on intermediate inputs, this implies the
economic benefit to NSW suppliers supplying to the new mine is $7 000.” (Rajaratnam
report, [4.17]-[4.18]).

634 Mr Rajaratnam concluded:

“If I adopt the non-wage operational expenditure profile presented in table 5 in Stephen
Brown’s report (assuming that these all relate to intermediate inputs), this equates to
supplier benefits of $2.86m (in NPV terms) based on the estimate that 0.007 per cent of
expenditure on intermediate inputs is a benefit to suppliers.” (Rajaratnam report, [4.19])

635 Mr Brown accepted that his modelling exercise to estimate supplier benefits was “so
shrouded in uncertainty that Mr Rajaratnam’s estimate is just as valid” as Mr Brown’s
estimate (Transcript, 22/08/18, pp 536-537).

636 I find that any economic benefit to suppliers by achieving higher surpluses through
supplying to the Project will be small, in the order of magnitude of Mr Rajaratnam’s
estimate $2.86 million (in NPV terms). It may even be that there are no supplier
benefits, as the DAE 2016 report concluded. Mr Brown’s inflated figure of $408.7 million
(in NPV terms) is unreliable and unproven. Mr Brown’s inputs and methodology are
uncertain and not able to be tested or verified. A number of inputs seem plainly wrong. I
accept and adopt the critical analysis of Mr Brown’s estimates by Mr Rajaratnam and
the Minister in cross-examination, summarised above.

Indirect costs

637 Indirect costs include the net environmental, social and transport costs, net public
infrastructure costs and indirect costs to other industries. (Economic Assessment
Guidelines, p 15).

638 Environmental and social impacts of mining projects include impacts to air quality,
ambient noise, biodiversity, greenhouse gas emissions, groundwater, non-Aboriginal
heritage, Aboriginal heritage, surface water and visual amenity. Transport related
impacts may occur, such as increased traffic congestion (Economic Assessment
Guidelines, p 15). Guidance on how to identify and value environmental, social and
transport costs is provided by the Technical Note Supporting the Guidelines for the
Economic Assessment of Mining and Coal Seam Gas Proposals (April 2018)
(“Technical Notes”).

639 The DAE 2016 report quantified the net environmental, social and transport costs as
$9.9 million (in NPV terms), of which $3.3 million were attributable to the NSW
community (p 15-37 and Table 4.6). These figures incorporate the quantified costs
associated with air quality ($0.14 million), greenhouse gas emissions ($3.13 million)
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and noise impacts ($1,854). The impacts to Aboriginal heritage, non-Aboriginal
heritage, biodiversity, water, traffic and transport, and visual amenity were not
quantified and were considered qualitatively.

640 The DAE 2016 report concluded that the Project would not generate any additional
public infrastructure costs for any level of government (p 15-48).

641 The DAE 2016 report did not quantitatively assess whether the Project would cause
any indirect costs to other industries in the CBA, but did discuss qualitatively the effects
of the Project on other local industries in the LEA (section 5.5). The DAE 2016 report
discussed the impact of the Project on agricultural use of land within the Project site,
but not on any other land in the vicinity (p 15-61). The DAE 2016 report concluded that
the Project “is not expected to have any material effects on tourism and business
travel” (p 15-61).

642 The Economic Assessment Guidelines note that a new mining project may impact on
the surplus obtained from other industries, such as tourism. The Guidelines suggest
that:

“It is preferable if these effects are measured through environmental impacts, where
applicable. For example, tourism might be impacted by air pollution and then the most
direct way to estimate this impact is to value it through the approach for air pollution” (p
17).

643 The Economic Assessment Guidelines recognise that there may be some unquantified
impacts from this approach. Where these are likely to be significant, “consideration
should be given to the loss of surplus in these other industries” (p 17).

644 For environmental, social and transport related costs, Mr Brown adopted the figures in
the DAE 2016 report for air quality and ambient noise (Brown report, [3.55], [3.69]). Mr
Brown took a different approach to apportioning the cost of additional greenhouse gas
emissions to NSW. The DAE 2016 report had quantified the costs of the Scope 1 and
Scope 2 emissions (but not Scope 3 emissions) generated by the Project to be $9.73
million (in NPV terms). On the basis that the NSW share of the Australian population is
32%, $3.13 million was attributed as a cost to the NSW community (DAE 2016 report, p
15-41). This apportionment accorded with the approach for apportionment of benefits
and cost to NSW recommended in the Economic Assessment Guidelines (see, for
example, pp 10, 11 (Table 3.4), 12 (Table 3.6) and 15 (Table 3.9) and Technical Note 9
dealing with estimating and costing GHG emissions, pp 48, 49).

645 Mr Brown, however, considered that the DAE 2016 report had overestimated the costs
of GHG emissions to the NSW economy. He said that “climate change is a global issue
and apportioning of these costs by the NSW population in total Australia population
does not fully recognise the global nature of the greenhouse gas issue”. He considered
that:

“A more reasonable estimate to apportion the NSW costs of greenhouse gas emissions
is to consider the NSW population in a global context (0.1 per cent). When this
calculation is undertaken… the costs of greenhouse gas emissions falls to $0.01 million
in NPV terms over the period 2016 to 2034 using a 7 per cent real discount rate.”
(Brown report, [3.60]-[3.62]).

1282



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 144/153

646 I find Mr Brown’s approach to apportionment of the costs of GHG emissions to be
unsound. Mr Brown cites no authority in support. It is inconsistent with the method for
apportionment of benefits and costs required by the Economic Assessment Guidelines
and the Technical Note. It is also inconsistent with the rationale for including in the
estimated costs of GHG emissions of the Project the Scope 1 and Scope 2 emissions
(which occur physically in NSW) but not necessarily Scope 3 emissions (which may
occur outside of NSW or overseas). Under the Climate Change Convention and the
Paris Agreement, Australia needs to account for Scope 1 and Scope 2 emissions that
occur in Australia but not for any Scope 3 emissions that occur outside of Australia.
Apportionment of Scope 1 and Scope 2 emissions that occur in Australia by the
proportion of the NSW population to the Australian population logically attributes the
cost of the Scope 1 and 2 emissions to the NSW community.

647 Mr Brown otherwise adopted a zero cost for the impacts that the DAE 2016 report had
assessed qualitatively to biodiversity, traffic and transport costs, water (surface and
groundwater), Aboriginal heritage, non-Aboriginal heritage and visual amenity (Brown
report, Table 7).

648 Mr Brown agreed with the DAE 2016 report that there are no expected additional public
infrastructure costs required by either the NSW government or the local council (Brown
report, [3.94]).

649 Unlike the DEA 2016 report which only discussed the impacts on other industries
qualitatively, Mr Brown sought to quantify the impacts on other industries. In relation to
agriculture, Mr Brown limited his analysis to the impact of the Project on agricultural use
of land within the Project site, and did not consider other land in the vicinity. He
assigned a value of zero for the indirect costs associated with agricultural production
(Brown report, [3.105]).

650 In relation to tourism, Mr Brown considered that the conclusion of the DAE 2016 report
that there are not likely to be significant impacts on tourism appeared to be reasonable
(Brown report, [3.108]). Mr Brown identified that of the visitors to the Gloucester region
who were assessed to be statistically significant, all were NSW residents either visiting
friends and relatives or holidaying in the region. Mr Brown considered that:

“This implies that, at the NSW level, any adverse impacts on tourism are likely to be
zero. This is because if tourism is discouraged in the region because of the Project, a
reasonable assumption is that this cohort of tourists would visit other parts of NSW
instead resulting in no net change in tourism expenditure across the state.” (Brown
report, [3.113]

651 Mr Brown said that any adverse effects relating to tourism are a matter for the LEA,
rather than the CBA. He nevertheless considered that some tourism to the Gloucester
region might be discouraged by the Project. He estimated a 10% reduction in tourism
numbers per annum to the Taree-Gloucester SA3 region, which would imply a loss of
$2.4 million in 2016 Australian dollars in NPV terms over the period 2016-2034 using a
7% real discount rate (Brown report, [3.120]).

652
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Mr Brown revisited the impact of the Project on tourism in his supplementary report
(July 2018). He said:

“…I have found no compelling evidence, based on the nature of tourism in the
Gloucester region and the Visual Impact Expert Report, that there will be a significant
impact on tourism in the town of Gloucester.

Should there be any adverse consequence to tourism in Gloucester, the likely impacts
will be relatively small. For example, using a methodology consistent with a CBA
approach undertaken in the expert witness economic analysis report that I submitted on
8 July 2018, an illustrative 10 per cent reduction in tourism numbers would cost the
town of Gloucester between $160,000 to $190,000 per annum.” (Brown supplementary
report, [5.7]-[5.8]).

653 Mr Brown sought to support his zero estimate on the impact of the Project on tourism
on the basis that “there are positives and negatives that would be associated with the
mine”. In terms of positives, Mr Brown suggested that the mine would enhance friends
and relatives visiting people working in the mine and increase business travel
associated with the mine. Mr Brown accepted “of course there may well be negatives”.
But he thought that the positives may balance out the negatives, so went with a zero
estimate (Transcript, 23/08/18, p 573).

654 I find that the assessments of both the DAE 2016 report and Mr Brown of the
environmental, social and transport costs, and the indirect costs to other industries, to
be deficient.

655 First, the assessments are dependent on the findings and conclusions of GRL’s expert
reports that there will be no, or no significant, environmental and social impacts of the
Project. For example, the assigning of a value of zero for the indirect costs associated
with visual amenity was based on Dr Lamb’s visual impact assessment that there would
be only temporary visual impacts in the short term (Brown report, [3.86]-[3.92] and the
DAE 2016 report, pp 15-47 and 15-48).

656 I have found that the assessments of GRL’s experts of the environmental and social
impacts of the Project have significantly underestimated the likely severity, extent and
duration of the environmental and social impacts of the Project. In particular, I have
found that the Project will have significant impacts on visual amenity and social
impacts. There has been no economic assessment of the indirect costs if the
environmental and social impacts of the Project were to be as significant as I have
found they will be.

657 Secondly, the assessments of the impact on and the indirect costs to other industries
were limited. In relation to agriculture, both the DAE 2016 report and Mr Brown limited
the assessment to the impact of the Project on agricultural use of land within the
Project site, and did not consider whether the Project might impact on agricultural uses
of land in the vicinity of the Project. Mr Brown accepted that he did not consider the
impact of the Project on agri-tourism businesses or small agricultural holdings in the
vicinity (Transcript, 23/08/18, p 573). Mr Brown accepted that if families who operated
smaller dairies, such the Frasers and the Williams, moved away from the area and
nobody took over their dairies, the area would lose the production or the value
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generated from those business (Transcript, 23/08/18, p 579). Mr Brown did not
consider such a loss of production or value in his analysis (Transcript, 23/08/18, p 579).
The possibility of a loss of economic benefits associated with small agricultural and
agri-tourism businesses was raised by a number of objectors to the Project.

658 In relation to other industries, Mr Brown accepted that if the presence of the mine
caused people within industries in Gloucester to move from the region and therefore
take businesses out of the area, that would be an indirect cost of the Project to other
industries (Transcript, 23/08/18, p 573). Mr Brown accepted that his assessment of the
impact of the Project on other industries was based more on assumption than analysis
(Transcript, 23/08/18, p 574).

659 In relation to tourism, Mr Brown’s assessment that the indirect cost to the tourism
industry in NSW is zero was not informed by any expertise in the tourism industry
(Transcript, 22/08/18, p 524) or any empirical research or analysis of individual
businesses in the tourism industry in the Gloucester region (Transcript, 23/08/18, p
573).

660 Mr Brown’s criticism of the Destination NSW tourism figures, which had estimated that
tourism contributed $51 million per annum to Gloucester, was founded on an
assumption that Destination NSW had based their figures on statistics for the Hunter
Region of NSW (Brown supplementary report, [3.9]). This assumption was incorrect.
Destination NSW’s figures for Gloucester were based on data for the North Coast NSW
not the Hunter region (see baseline analysis of Tourism in Mid Coast NSW, p 73).

661 Mr Brown accepted that the tourism industry in the Gloucester region is growing; that it
is an industry in which significant amounts are being expended within the entire local
government area of Gloucester; and that anything that had an adverse impact on that
industry is capable of having a significant economic impact on the entire Gloucester
local government area (Transcript, 23/08/18, pp 577-578).

662 Having regard to these deficiencies in Mr Brown’s analysis, although he accepted that
the Project would have negative impacts on tourism, his flawed analysis did not
accurately quantify the negative impacts and his suggestion that the positive impacts of
the Project on tourism would balance out the negative impacts is not supportable.

663 In these circumstances, I find that the indirect costs of the Project to other industries
are likely to be much greater than assessed by the DAE 2016 report or Mr Brown,
although it is not possible on the evidence to quantify the indirect costs to other
industries.

Conclusion on the cost benefit analysis

664 I find that the economic benefits of the Project, assessed by Mr Brown in his CBA, are
uncertain and in any event substantially overstated. The total direct benefits of the
Project are likely to be much lower than he claimed, because less royalties and
company income tax will be paid by GRL. The total direct benefits will be in the order of
$20 million (in NPV terms) less than those claimed by Mr Brown. The indirect benefits
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of the Project will be very small. I find that any worker benefits or supplier benefits will
be small, perhaps even none, and nowhere near the inflated values assigned by Mr
Brown. On Mr Rajaratnam’s estimates, the total indirect benefits would be in the order
of $122 million (in NPV terms) less than those claimed by Mr Brown.

665 Conversely, the total indirect costs of the Project are likely to be greater than those
assessed by Mr Brown. Environmental, social and transport related costs are likely to
be greater than the low values assigned by Mr Brown, but these cannot be quantified
on the evidence. There are likely to be indirect costs to other industries, including the
agricultural, agri-tourism and tourism industries, but these also cannot be quantified on
the evidence. Certainly, the costs will be greater than the zero value assigned by Mr
Brown.

666 The consequence of the significantly smaller direct and indirect benefits and the greater
indirect costs will be a significantly reduced net economic benefit of the Project.

667 Although this much reduced NPV of the Project might still be positive, this does not
mean that the Project is in the public interest (Economic Assessment Guidelines, p 3).
First, there is still considerable uncertainty as to the magnitude of the net economic
benefits of the Project. The direct and indirect benefits might be smaller than Mr
Rajaratnam estimated and the indirect costs may be much greater than anyone has
estimated. The positive net economic benefit might therefore not be large.

668 Secondly, the unquantified impacts of the Project, particularly the visual, amenity and
social impacts discussed elsewhere in the judgment, are significant and need to be
assessed qualitatively and balanced against the quantified net economic benefits: see
Bulga Milbrodale Progress Association Inc v Minister for Planning and Infrastructure
and Warkworth Mining Limited at [39]-[41]. I find that these unquantified impacts of the
Project should be determinative of the application for consent.

669 Thirdly, issues of distributive equity need to be considered. As explained earlier, there is
distributive inequity in the distribution of the benefits of the Project (which are largely
economic benefits) and the burdens or costs of the Project (such as the environmental,
social and economic costs). This distributional inequity is between members of the
present generation (intra-generational equity), such as by affecting different parts of the
local community differently and having different impacts on different socio-economic
and vulnerable groups. The distributional inequity is also between the present and
future generations (inter-generational equity), such as by groups within the current
generation receiving economic benefits but future generations experiencing
environmental costs (Economic Assessment Guidelines, p 19).

Local effects analysis

670 A local effects analysis (LEA) is intended to be complimentary to the cost benefit
analysis (CBA). The LEA translates the effects estimated in the CBA for the NSW
community to the impacts on the local communities near the Project site. The LEA
identifies and enumerates local effects that have been incorporated in the CBA in order
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to inform communities, identify local impacts and changes and provide information that
will assist in developing mitigation plans and strategies. It is not intended that
components of the LEA can be added together to provide a single summary measure
or that an LEA measures economic welfare outcomes (Economic Assessment
Guidelines, pp 5, 20). The LEA is not intended to capture the full range of effects
experienced by local people as a result of the Project, but rather prioritises and
analyses the following effects of the Project: effects relating to local employment and
income, effects relating to non-labour project expenditure, effects on other local
industries, and environmental and social effects (Economic Assessment Guidelines, pp
5, 21).

671 The DAE 2016 report included a LEA (section 5), prepared in accordance with the
Economic Assessment Guidelines. The LEA noted that the results of the LEA were not
in addition to those in the State level CBA, but rather the results presented were largely
already covered in the CBA. The LEA noted that the components of the LEA cannot be
added together to provide a single summary measure - each item reported presented a
different local effect. The LEA noted that it did not measure economic welfare outcomes
(p 15-64).

672 The LEA analysed the local effects of the Project, which were required to be analysed
by the Economic Assessment Guidelines, of effects relating to local employment
(section 5.3), effects relating to non-labour project expenditure (section 5.4), effects on
other local industries (section 5.5) and environmental and social effects (section 5.6).

673 As the Economic Assessment Guidelines require, the LEA did not add together the
results from these sections of the effect of the Project on the locality. The results were
presented in Table 5.6 (Estimated local effects – site establishment and construction
stage) and Table 5.7 (Estimated local effects – ongoing operations). The DAE 2016
report summarised the LEA results as follows:

“Overall, the amended Project is expected to directly employ around 32 FTE persons
from the locality during the site establishment and construction stage and 73 FTE per
year from the locality during ongoing operations, incremental to the base case. This
direct employment is expected to result in a net increase in income of the locality of
$0.4 million during the site establishment and construction stage and $1 million a year
during ongoing operations, equivalent to 7 and 16 additional FTE respectively
(assuming that these individuals would earn the average wage in the locality if they
weren’t employed at the Project).

In addition to employment, the amended Project is expected to result in the direct
expenditure of $23 million a year in the locality on non-labour inputs during the site
establishment and construction stage and $48 million a year in the locality during
ongoing operations.

The amended Project also creates external costs to the locality. The largest external
cost is expected to be from air quality impacts. The total value of quantifiable external
effects to the locality is estimated to be around $1000 during the site establishment and
construction stage and $23,000 a year during ongoing operations”. (pp 15-64, 15-65).

674 Mr Brown included a local effects analysis in his report (section 4), but it was not
prepared in accordance with the Economic Assessment Guidelines in a number of
respects. The LEA was a CBA for the Taree-Gloucester region. Like his CBA for NSW,
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his LEA sought to estimate the direct and indirect benefits of the Project and the
indirect costs of the Project, calculate the NPV of these benefits and costs, and derive
the net economic benefit to the Taree Gloucester region (see Table 11). Mr Brown
concluded:

“The net benefits of the Project to the Taree-Gloucester region is estimated to be $117.3
million in NPV terms over the period 2016 to 2034 using a 7 per cent real discount rate.”
(Brown report, [4.21]).

675 Mr Brown’s LEA involved analysing effects of the Project other than the effects that the
Economic Assessment Guidelines state should be analysed; adding together the
components of the LEA to provide a single summary measure (the net economic
benefits), which the Economic Assessment Guidelines state should not be done; and
measuring the economic welfare outcomes (including the indirect economic benefits to
workers and suppliers and the net economic benefit to the Taree-Gloucester region),
which the Economic Assessment Guidelines state that an LEA is not intended to
measure.

676 Mr Brown’s analysis of the direct and indirect benefits and the indirect costs in the LEA
suffered from the same deficiencies as his analysis of the direct and indirect benefits
and indirect costs in his CBA (addressed above). In particular, his estimates of worker
benefits and supplier benefits were based on assumptions and methodologies that
were inconsistent with the Economic Assessment Guidelines, uncertain and unproven
(as explained above).

677 Mr Brown’s assessment of worker benefits to the Taree-Gloucester region was also
based on the assumption, provided to him by GRL, that 75% of workers would reside in
or relocate to the Gloucester area (Brown report, [4.5]). That assumption was not
proven on the evidence. The Department in its Environmental Assessment Report
considered that it was unlikely that the Rocky Hill Coal Project would exceed the
proportion of 38% of workers from the former Gloucester local government area
employed by the nearby Stratford coal mine (p 72). Mr Brown had noted the
Department’s view in his report (Brown report, [2.17]). The annual reviews of Yancoal,
which operates the Stratford mine, show that the proportion of local workers employed
in the mine has increased in the last five years from the 38% figure, to be 60% in 2016
and 2017, however, the area defined as the local area in which workers reside
expanded to include Gloucester, Stroud and Dungog.

678 Mr Brown conceded in oral evidence that he could not see any reason why the
percentages of local employees at the Stratford mine would not provide a reliable guide
for the potential proportion of local employees in the Rocky Hill Coal Project (Transcript,
23/08/18, p 581). The fact that local employees are already employed at the Stratford
mine might mean that they might not be available to be employed at the Rocky Hill Coal
Project, which might suggest that the percentage of local employees might be lower at
the Rocky Hill Coal Project than at the Stratford mine (Transcript, 23/08/18, p 581).

679

1288



14.5.2019 Gloucester Resources Limited v Minister for Planning - NSW Caselaw

https://www.caselaw.nsw.gov.au/decision/5c59012ce4b02a5a800be47f#_Toc431199 150/153

Mr Rajaratnam also questioned whether the Rocky Hill Coal Project will have the
assumed 75% of local workers. He considered that:

“While there may be some opportunity to draw employment from local residents from
the Mid-coast region, the employment profile (i.e. direct employment) may end up more
like the neighbouring mining LGAs, where a large proportion of employment in the
mines is filled from outside the local residents.” (Rajaratnam report, [3.30]).

680 If the percentage of local workers is lower than Mr Brown’s assumed 75%, as seems
highly likely, his estimate of worker benefits would need to be reduced.

681 I find Mr Brown’s LEA to be unreliable and unhelpful. Contrary to GRL’s submission,
because of its deficiencies, Mr Brown’s LEA does not prove that the Project will deliver
net economic benefits to the Taree-Gloucester region.

The respective public benefits of the Project and other land uses

682 The second way in which the public benefits of the Rocky Hill Coal Project need to be
considered is by evaluating and comparing the respective public benefits of the Project
and the existing, approved and likely future uses of land in the vicinity of the Project
(under cl 12(b) of the Mining SEPP).

683 The public benefits of the Project have been evaluated above. The public benefits of
the existing, approved and likely future uses of land in the vicinity of the Project have
not been evaluated, by way of economic assessment, in the same way as the public
benefits of the Project have been evaluated.

684 Mr Brown endeavoured to quantify “the economic contribution of tourism to the town of
Gloucester”, which he estimated to be within a range of $4.7 million and $5.8 million in
2014 per annum (Brown supplementary report, [5.6]). This estimate was however,
flawed, not only for the reasons I have earlier identified, but also because it focused on
a different community (the town of Gloucester) rather than the community of NSW
(which was the focus of the CBA of the Project) or the vicinity of the Project (which is
the focus of cl 12 of the Mining SEPP). There was no other economic assessment of
other uses of land in the vicinity of the Project in order to quantify the public benefits of
the other land uses. Accordingly, it is not possible on the evidence to evaluate and
compare quantitatively the respective public benefits of the Project and the other land
uses.

685 In terms of a qualitative evaluation, I have listed earlier in the judgment the uses of land
that are existing uses, approved uses and likely preferred uses. These include
residential, tourism, agri-tourism and agricultural uses. These uses undoubtedly yield
public benefits, including economic benefits. The Project will impact on these uses. For
the reasons I have given earlier, by reason of the Project’s visual, amenity and social
impacts, the Project will have a significant impact on the likely preferred uses and will
be incompatible with the existing, approved and likely preferred uses. As a
consequence, the Project will adversely affect the public benefits of the existing,
approved and likely preferred land uses.
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Balancing the benefits and the impacts of the mine

686 The task of determining the development application for the Project, in essence,
requires the Court, exercising the function of the consent authority, “to balance the
public interest in approving or disapproving the Project, having regard to the competing
economic and other benefits and the potential negative impacts the Project would have
if approved”: Warkworth Mining Ltd v Bulga Milbrodale Progress Association Inc at
[171].

687 The Rocky Hill Coal Project will yield public benefits, including economic benefits, but it
will also have significant negative impacts, including visual, amenity, social and climate
change impacts and impacts on the existing, approved and likely preferred uses of land
in the vicinity of the Project, which are all costs of the Project. Balancing the benefits
and costs of the Project is, in the end, a qualitative and not quantitative exercise. I have
previously likened it to a process of intuitive synthesis of the relevant factors: Bulga
Milbrodale Progress Association Inc v Minister for Planning and Infrastructure and
Warkworth Mining Limited at [141]. Forms of economic assessment such as cost
benefit analysis, which quantify, monetise and aggregate different factors, assist but are
not a substitute for the intuitive synthesis required of the consent authority in
determining the development application.

688 I find that the negative impacts of the Project, including the planning impacts on the
existing, approved and likely preferred land uses, the visual impacts, the amenity
impacts of noise and dust that cause social impacts, other social impacts, and climate
change impacts, outweigh the economic and other public benefits of the Project.
Balancing all relevant matters, I find that the Project is contrary to the public interest
and that the development application for the Project should be determined by refusal of
consent to the application.

689 GRL submitted that the location of the coal mine is dictated by the location of the
geological resource of the coal. Unlike other types of development, which can be
moved elsewhere to avoid or mitigate adverse impacts, the location of a coal mine
cannot be changed. GRL submitted that it cannot promote a development that
addresses this coal resource and also accommodate every negative impact of doing so
(Transcript, 27/08/18, p 846).

690 However, the fact that the coal resource is in the location of the Gloucester valley does
not mean that the resource there must be exploited, regardless of the adverse impacts
of doing so. A development that seeks to take advantage of a natural resource must, of
course, be located where the natural resource is located. But not every natural
resource needs to be exploited.

691 A dam can only be located on a river, but not every river needs to be dammed. The
environmental and social impacts of a particular dam may be sufficiently serious as to
justify refusal of the dam. The proposed hydroelectric dam on the Gordon River in
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south western Tasmania (later inscribed on the World Heritage List) is an example of a
dam with unacceptable environmental and social impacts (considered in the Tasmanian
Dams Case, Commonwealth v Tasmania (1983) 158 CLR 1.)

692 Seaside residential development can only be built at the seaside, but not every seaside
development is acceptable to be approved. For example, the likely impact of coastal
processes and coastal hazards on coastal development, including with climate change,
may be sufficiently serious as to justify refusal of the coastal development, as the
various courts and tribunals decided in Northcape Properties Pty Ltd v District Council
of Yorke Peninsula [2007] SAERDC 50, upheld on appeal [2008] SASC 57; Gippsland
Coastal Board v South Gippsland Shire Council (No 2) [2008] VCAT 1545; Myers v
South Gippsland Shire Council (No 1) [2009] VCAT 1022; Myers v South Gippsland
Shire Council (No 2) [2009] VCAT 2414; and Rainbow Shores Pty Ltd v Gympie
Regional Council [2013] QPELR 557; [2013] QPEC 26.

693 Mining development might only be able to be undertaken at the location of the mineral
resource, but not every mining development is acceptable to be approved. Fossil fuel
reserves underlie the city and the harbour of Sydney, but no longer would coal mining
in Sydney be regarded as acceptable, environmentally or socially, as the NSW Land
Appeal Court held as far back as 1895 in Re Sydney Harbour Collieries Co (1895) 5
Land Appeal Court Reports 243 (discussed in Tim Bonyhady, “A Useable Past: The
Public Trust in Australia” (1995) 12 EPLJ 329 at 333-336).

694 The acceptability of a proposed development of a natural resource depends not on the
location of the natural resource, but on its sustainability. One of the principles of
ecologically sustainable development is the principle of sustainable use – the aim of
exploiting natural resources in a manner which is ‘sustainable’ or ‘prudent’ or ‘rational’
or ‘wise’ or ‘appropriate’: Telstra Corp Ltd v Hornsby Shire Council at [109]. This
principle also has an ecological core: use of natural resources needs to be within
ecological limits. The use of natural resources should be “within their capacity to
sustain natural processes while maintaining the life-support systems of nature” (to use
the words of one of the objects of the Environment Protection and Biodiversity
Conservation Act 1999 (Cth), although that statute is not directly applicable to this
application in NSW).

695 In Hub Action Group v Minister for Planning (2008) 161 LGERA 136; [2008] NSWLEC
116 at [70], I observed that:

“The principle of sustainable use of natural resources involves the exploitation of natural
resources in a way which is sustainable in the long-term and which reduces
environmental harm. It involves consideration of the effects of use on all natural
resources, certainly the effect of the use on the resources the intended subject of the
activity but also the effect that the use of those resources might have on the sustainable
use of other resources.”

696 In this case, the exploitation of the coal resource in the Gloucester valley would not be
a sustainable use and would cause substantial environmental and social harm. The
Project would have high visual impact over the life of the mine of about two decades.
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The Project would cause noise, air and light pollution that will contribute to adverse
social impacts. The Project will have significant negative social impacts on people’s
way of life; community; access to and use of infrastructure, services and facilities;
culture; health and wellbeing; surroundings; and fears and aspirations. The Project will
cause distributive inequity, both within the current generation and between the current
and future generations.

697 The Project will be a material source of GHG emissions and contribute to climate
change. Approval of the Project will not assist in achieving the rapid and deep
reductions in GHG emissions that are needed now in order to balance emissions by
sources with removals by sinks of GHGs in the second half of this century and achieve
the generally agreed goal of limiting the increase in global average temperature to well
below 2ºC above pre-industrial levels.

698 By reason of these various impacts, the Project will have significant impacts on, and be
incompatible with, the existing, approved and likely preferred uses of land in the vicinity
of the Project.

699 In short, an open cut coal mine in this part of the Gloucester valley would be in the
wrong place at the wrong time. Wrong place because an open cut coal mine in this
scenic and cultural landscape, proximate to many people’s homes and farms, will
cause significant planning, amenity, visual and social impacts. Wrong time because the
GHG emissions of the coal mine and its coal product will increase global total
concentrations of GHGs at a time when what is now urgently needed, in order to meet
generally agreed climate targets, is a rapid and deep decrease in GHG emissions.
These dire consequences should be avoided. The Project should be refused.

Orders

700 The Court orders:

(1) The appeal is dismissed.

(2) State significant development application No SSD5156 for the amended Rocky
Hill Coal Project is determined by refusal of consent to the application.

**********

Amendments

11 februar 2019 - Correction to typographical error at [454]

DISCLAIMER - Every effort has been made to comply with suppression orders or statutory provisions
prohibiting publication that may apply to this judgment or decision. The onus remains on any person
using material in the judgment or decision to ensure that the intended use of that material does not
breach any such order or provision. Further enquiries may be directed to the Registry of the Court or
Tribunal in which it was generated.

Decision last updated: 11 februar 2019
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DELIV. SAMMENFATNING OG KONKLUSJONER 

21 SAMMENFATNING 

21.1 Sammenhengen mellom del I og del li og Ill 

Jeg minner her om avhandlingens tre gjennomgående argumentasjonsmåter, - de "røde tråder", som 
jeg oppstilte i 1.8: I) Betydningen av ny kunnskap om miljøødeleggelse for tolkningen av gjeldende 
rett og dannelsen av ny folkerett, 2) Betydningen av at skillet mellom det internasjonale og nasjonale 
i økende grad viskes ut, både faktisk og rettslig, og 3) spenningen mellom tradisjonelle og 
progressive måter å argumentere på innenfor suverenitetsprinsippet, andre folkerettskilder, og annet 
rettsstoff. Argumentasjonsmåtene har preget diskusjonene i del I-Ill. Som jeg har vist, og kort skal 
sammenfatte her, glir argumentasjonsmåtene over i hverandre. Det er ikke et skarpt skille mellom 
dem. Særlig betydningen av faktum, argumentasjonsmåte I), preger argumentasjonsmåtene 2) og 3 ). 

I kapittel 2 dokumenterte jeg at de ulike miljøelementer er gjensidige avhengige av hverandre, 
interagerer og ikke respekterer staters geografisk opptrukne grenser, og at de globale 
miljøødeleggelser er alvorlige og utgjør summen av miljøinngrep foretatt innenfor staters 
jurisdiksjoner. En av avhandlingens mest sentrale problemstillinger, argumentasjonsmåte 1), - er 
hvilken betydning ny innsikt om miljøødeleggelsenes karakter og alvor skal ha ved avgjørelsen av 
om gjeldende folkerett skal omfortolkes eller endres. En sentral innsikt er at alt i miljøet henger 
sammen. En annen innsikt er at miljøødeleggelsene er mer alvorlige enn tidligere antatt. 

Problemstillingen er da om jussen skal tilpasses det nye faktum for å løse de globale 
miljøødeleggclsesproblemer, eller omgjeldende rett fremdeles skal begrense i hvilken grad nye 
faktiske innsikter skal kunne legges til grunn eller bestemme hvilket faktum som anses bevist, og 
hvilket faktum som er relevant å subsumere under de eksisterende normer? 

"Doctrine of sovereignty" jurister kan legge størst vekt på at den tradisjonelle folkeretten fortsatt 
skiller mellom miljøet innenfor og utenfor staters jurisdiksjoner, at stater ikke har traktatsamtykket 
til en generell plikt til å beskytte miljøet, og at stater heller ikke føler seg forpliktet til 
miljøbeskyttelse i praksis 

Videre kan de konkludere med at kunnskapstvil skal slå ut i favør av det befestede prinsipp om 
staters suverene miljøinngrepsfrihet. De kan hevde at faktum må innordnes under de eksisterende 
normer, og at det avgjørende må være at stater ikke enda har valgt å tilpasse "hard law" til et 
bestemt, bevist miljøødeleggelsesfaktum. 

"Doctrine of sources" argumenterende jurister kan legge til grunn at det ikke er mulig å beskytte 
miljøet stat for stat. Kunnskapen om måten miljøødeleggelse skjer på; at de globale 
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miljøødeleggelser er en sum av statsinterne miljøinngrep, og at skillet mellom det internasjonale og 
nasjonale i økende grad faktisk viskes ut, - må medføre stater skal ha plikt til å beskytte det 
grenseløse miljø, "bio:,færen". Som vi ser er dette en sammenkobling av argumentasjonsmåtene 1) 
og 2). 

Når nyere forskning viser at stater i realiteten bestemmer over andre staters miljø når de påberoper 
seg den gjeldende rettens utgangspunkt om suverenitet over eget miljø, brister den faktiske 
forutsetningen for staters rett til suveren selvbestemmelse over eget miljø. Om man sier at gjeldende 
rett omfortolkes og åpner seg opp for nytt miljøødeleggelsesfaktum, eller om man sier at den endres, 
er i realiteten det samme. Enten så kan man si at suverenitetsprinsippet må omfortolkes til en plikt til 
å beskytte miljøet. Eller man kan si at gjeldende rett er endret til et sedvanerettslig prinsipp om at 
stater har plikt til å beskytte miljøet. Det sedvanerettslige suverenitetsprinsipp blir da anvendt som 
rettskildefaktor i den samlede vurdering av det rettsmateriale jeg gikk gjennom i del III. 

Etter en kildedoktrine kan det videre argumenteres med at kunnskapen om at miljøødeleggelsene kan 
true menneskers og staters ødeleggelse taler for en rask endring av gjeldende rett. Når behovet for 
rettsendring er akutt, kan det tale for at faktabedømmelsen og de rettslige overveielser må smelte helt 
sammen,1399 slik at stater får en generell plikt til å beskytte miljøet nå med en gang. 

"Doctrine of sources" argumenterende jurister kan også påberope seg føre - var prinsippet som 
rettslig grunnlag for å la kunnskapstvil komme miljøet til gode. Ny innsikt tyder på at alvorlige 
miljøkvalitetsendringer kan skje plutselig, og at de er uforutsigbare. Hensynet til at tvilen må komme 
miljøbeskyttelsen og ikke miljøinngrepsfriheten til gode, står særlig sterkt i relasjon til behovet for å 
forhindre overskridelse av kritiske terskelnivåer, der miljøødeleggelsene blir så alvorlige at naturen 
ikke lenger kan oppebære menneskelig liv. 

Faktakunnskapen kan påvirke tolkningen og endringen av folkeretten, jfr. problemstillingen ovenfor. 
Det som er anført ovenfor, kan også brukes som støtte for at suverenitetsprinsippet er relativt og 
dynamisk, jfr. også kapittel 6 i del li. Relativiteten reflekteres i flere folkerettskilder og 
tolkningsmomenter; UNFCCC Art 2, det 2., 6., og 7. ledd i fortalen til CBD, i forbudet mot 
grenseoverskridende miljøskade, - jfr. Corfu Channel dommens prejudikat; "eve1y State 's obligation 
not to knowingly allow its territory to be used for acts contrary to the acts of other States", 1400 

gjennom Gabcikovo Nagymaros saken, og sterke "reelle hemyn" om at kvaliteten til nonner må 
bedømmes i forhold til om de er egnet til å løse de faktiske samfunnsproblemer de er ment å løse. 

Brundtlandkommisjonens diskusjoner rundt og definisjonen av prinsippet om "bærekra.fiig 
utvikling" i 1987 bygget på innsikten om miljøødeleggelsenes karakter og alvor, og illustrerer i stor 
grad argumentasjonsmåtene I) og 2). Kommisjonen la vekt på at statsgrenser var blitt så "porøse" at 
de tradisjonelle distinksjoner mellom de lokale, nasjonale, og internasjonale plan var blitt visket ut, 

1399 ECKHOFF 2000 s. 34, som sier at disse vurderingene av og til kan smelte helt sammen 
140° Corfu Channel, ICJ Reports 1949 s. 22 
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og at økosystemer ikke respekterer statsgrenser. 1401 Kommisjonen fremhevet også at naturen er 
sårbar, i en skjør balanse, og at det finnes terskelnivåer som ikke kan overskrides uten å sette 
integriteten til det (globale) miljøsystem i fare, og true menneskehetens overlevelse. Allerede i 1987 
la kommisjonen til grunn at mange av disse terskelnivåene allerede var nære ved å være nådd, at det 
var stort behov for å raskt respondere på miljøødeleggelsene, og at det var liten tid til å gjøre 
korrigerende tiltak. Videre fremhevet kommisjonen at selv om vitenskapsmenn fortsetter med å 
forske på og debattere miljøødeleggelse, så forelå det i 1987 nok kunnskap til å nødvendiggjøre 
handling, og nevnte global oppvarming, tap av biologisk mangfold, forørkning, avskoging, 
miljøgifter, og forsuring, som eksempler. I402 Forskning foretatt etter 1987, somjeg har gjort rede for 
i kapittel 3, underbygger kommisjonens konklusjoner. 

Som jeg har redegjort for i kapittel 17, kan et eventuelt sedvanebasert prinsipp om "bærekraftig 
utvikling" fange opp den argumentasjon Kommisjonen førte for over 20 år siden; og ta høyde for: at 
miljøet er et globalt økosystem, en "bio.~f'ære", at det er behov for å innta føre - var tilnæm1inger for 
å unngå overskridelse av kritiske og overlevelsestruende miljøødeleggelser, og at det foreligger 
tilstrekkelig sikker kunnskap om hvordan miljøødeleggelser skjer, og alvoret i dem, til å begrunne en 
rask opphevelse av den tradisjonelle folkerettens sondring mellom miljøet i og utenfor stater, slik at 
stater får plikter til å beskytte "biosfæren". 

Som jeg har gjort rede for i 1.5, kan "doctrine of source~/' argumenterende jurister også legge til 
grunn at begrepet "natura! resources"/ "naturressurser" i Prinsippene og Artikkelen ikke kun 
henviser til ikke- levende og ikke-fornybare naturressurser slik som mineraler og olje, men at 
begrepet også rommer levende og fornybare naturressurser. Begrepet "naturressurser" er vagt og 
flertydig, og kan hevdes å være en rettslig standard, som kan fange opp ny kunnskap om at det 
globale miljø er et grenseløst økosystem, en biosfære- eller naturhelhet, som også består av miljøet i 
alle stater til sammen. Denne tolkningen støttes også av EU-rådsdirektiv 79/831/EEC, 
Espookonvensjonen, den Europeiske konvensjonen om sivilrettslig ansvar forårsaket av 
miljøskadelig aktivitet, Århuskonvensjonen, rettspraksis fra ICJ, PCIJ, og WTO-domstolen, og 
resonnementene fra teoretikeren de Valk. Poenget her er da at modifikasjonene i staters 
"naturressurssuverenitet ", som oppstilles i nyere forståelser av kravene om at utøvelsen skjer i 
samsvar med "folkerettens prinsipper og FN-Charteret", må knytte seg til hele natunniljøet. Staters 
suverene rett til å utnytte egne "naturressurser", kan oppfattes som en restfrihet på et høyt 
abstraksjonsnivå, etter at plikten til å beskytte "naturressursene" i biosfæren, er oppfylt. 

Begrepet "ansvar" i Prinsipp 21, 2, og Art 3, kan også sies å være en rettslig standard, som kan 
undergis en presisert forståelse om "ansvar for å forhindre miljøskade", basert på nyere kunnskaper 

1401 WCED, "OUR COMMON FUTURE", Del I "Common Concerns", underpkt. II "New Approaches to Environment and 
Development", avsnitt 44 
http://www.un-documents.net/ocf-01.htm#II 
1402 WCED, "Our Common Future, Chapler I: A Threatened Fu/ure", pkt. I. "Symploms and Causes", underpkt. 3 
"SurvivaI" 
FN document A/42/427, tilgjengelig på: 
http://www.un-documents.net/ocf-O l .htm#I 
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om miljøødeleggelse, og ikke bety erstatningsansvar etter at miljøskade har skjedd, slik gjeldende 
rett om statsansvar etter krenkelse av forbudet mot grenseoverskridende miljøskade leder til. 

Kravet om at suverenitet over naturressurser skal utøves i henhold til "principles of international 
law", og det som følger av "the UN Charter", kan også sies å være rettslige standarder som må ha 
utviklet seg i miljøvennlig retning. De vage og flertydige folkerettslige rettskilder, - det som følger 
av ''principles of international law", kan tolkes slik at de fanger opp og tar høyde for de nyere 
kunnskaper om hvordan miljøet er et globalt, grenseløst system, at miljøødeleggelsene er alvorlige, 
og utgjør en sum av statsinterne miljøinngrep. Kunnskapene taler for å oppheve det tradisjonelle 
skillet mellom miljøet i og utenfor stater, som reflekteres i Prinsippene og Artikkelens 1. og 2. 
setning. Nyere kunnskaper om at noen typer miljøødeleggelse etter hvert utgjør sikkerhetstrusler, 
taler også for at modifikasjonene som følger av "FN - pakten" blir sterkere, og at stater får en plikt 
til å beskytte, og ikke gjøre omfattende inngrep i miljøet. Ordlydene inneholder dem1ed rettslige 
standarder som kan omfortolkes for å tilpasses moderne kunnskap om hvordan global 
miljøødeleggelse skjer. Ordlydene i Prinsippene og Artikkelen er så vidtfavnende at de dekker alle 
de miljøprogressive tolkninger jeg har gjennomgått i del II og III. 

Det kan spørres om hvilke konsekvenser tradisjonelle tolkninger av gjeldende rett har for de globale 
miljøødeleggelser. Når den globale miljøforringelse fortsetter med uforminsket styrke, 1403 er det 
naturlig å legge til grunn at gjeldende rett er en del av problemet, og til hinder for bedre 
miljøbeskyttelse. Et av hovedproblemene i gjeldende rett kan sies å ligge i den tradisjonelle 
folkerettens suverenitetspåvirkede rettskildetolkning og metode, jfr. kapittel 2. Dogmene om at 
statssamtykke i traktat og sedvane skal tolkes strengt, og at "generelle rett:,prinsipper" ikke er 
relevante, samt at rettsbegrunnelsesbyrden påhviler den som vil endre folkeretten, medfører at 
rettsutviklingen blir svak og treg. 

Men, som jeg har gjort rede for gjennom hele avhandlingen, er det et hovedtrekk ved traktater, 
folkerettslig sedvanerett, og "generelle rettsprinsipper", at de er vage og flertydige. Det er uklart 
hvilke prinsipper man kan utlede fra traktater, hva som skal være vilkårene for sedvanedannelse, og 
om "generelle rett:,prinsipper" er relevante, og hva som er innholdet i dem. Tradisjonelle jurister vil 
kunne befeste gjeldende rett gjennom tradisjonelle tolkninger av innholdet i rettskildene. 

Men, progressive jurister vil kunne finne rom for miljøprogressive tolkninger av rettskildene, og 
stille lavere krav til vilkårene for å nytolke den eksisterende rett eller danne ny rett. Kravet til 
statssamtykke kan lempes. De kan dedusere miljøbeskyttelsesplikter fra det vage og flertydige, 
omstridte generelle, og sedvanerettslige suverenitetsprinsipp, som kan hevdes å være sårbart for 
omfortolkning, og indusere statssamtykke fra miljøtraktater, forbudet mot grenseoverskridende 
miljøskade, "generelle rettsprinsipper" på miljøområdet, og det andre rettsmateriale jeg har 
redegjort for i del III. Det finnes også mange tolkningsmomenter, blant annet i internasjonale 

1403 UNEP Global Environmental Outlook 3 (2002), som ligger tilgjengelig på http://www.unep/org/geo/geo 3, i delen 
"State of the Environment and Policy Retrospective- Conclusions", Samt Johannesburg Erklæringen, 
http://www.un.org/esa/sustdev/documents/WSSD _POI_PD/English/PO! _PD.htm punkt 13 
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dommer og teori, som kan utnyttes i miljøprogressiv retning. Videre kan det stilles lavere krav til 
rettsbegrunnelsesbyrde, og i enkelte tilfelle snu den, slik at den påhviler den som hevder at ny rett 
ikke er dannet. 

Kunnskapen om miljøødeleggelsenes karakter og alvor kan sies å nødvendiggjøre de 
miljøprogressive tolkninger av folkeretten. Det er et potensial til å tolke de vage og flertydige 
rettskilder og tolkningsmomenter i mer eller mindre miljøprogressiv retning, og et rom for å 
kombinere mer eller mindre progressive syn innenfor en glideskala mellom tradisjonelle og 
progressive tolkninger. Suverenitetsprinsippet kan omfortolkes til en plikt til å beskytte miljøet, og 
fra summen av av rettskilder og rettsmateriale på miljøområdet kan man utlede at stater har en 
sedvanerettslig plikt til miljøbeskyttelse. Hvilke elementer en slik plikt kan sies å bestå av, kan også 
tolkes mer eller mindre progressivt. Argumentasjonsmåte 1) om betydningen av kunnskaper om 
miljøødelcggelsenes karakter og alvor, preger også argumentasjonsmåte 3) om spenningen mellom 
tradisjonelle og progressive måter å argumentere på innenfor suverenitetsprinsippet, andre 
folkerettskilder enn suverenitetsprinsippet, og det andre rettsmateriale jeg analyserte i del Ill. 

21.2 Del li 

"Doctrine ofsovereignty" jurister kan legge til grunn at den tradisjonelle folkerettens hovedregel om 
at stater har suveren og omfattende miljøinngrepsfrihet må opprettholdes. Stater har fremdeles 
eksklusiv jurisdiksjon over miljøet innenfor sine jurisdiksjoner. Andre stater har ikke rett til 
intervensjon i de "indre miljøanliggende". 

Selv om progressive jurister kan hevde at suverenitetsprinsippet er relativt og dynamisk, og sårbart 
for omfortolkning, har ikke mange stater tolket det i miljøprogressiv retning. Dersom stater skulle 
vært bundet til å tolke suverenitetsprinsippet slik at de blir forpliktet til å beskytte miljøet, måtte det 
ha avkrevd klart samtykke i traktat. Slikt samtykke har stater ikke avgitt. Et samtykke kan heller ikke 
baseres på løse og svake tolkningsmomenter slik som teoriene til Anne Marie Slaughter og ICISS, 
nyere utviklingstrekk i den generelle folkeretten og i miljøfolkeretten; nyere FN-praksis, på 
menneskerettigetsområdet, progressiv argumentasjon om rett til humanitær intervensjon, en 
fremvoksende demokratinorm, eller globaliseringstendenser. Tradisjonelt argumenterende 
folkerettsjurister kan også hevde at det ikke er tilstrekkelig sikkert grunnlag for en konklusjon om at 
de faktiske og rettslige forutsetninger for suverenitetsprinsippet brister, og at stater ikke enda har en 
klar plikt til å respektere et omstridt prinsipp om at stater har rett til å overleve. 

I praksis utnytter stater ofte miljøet - sine "natura! resources" jfr. Prinsippene og Artikkelen, samt 
prinsippet om "PSNR", for å oppnå utvikling, og vil da som konsekvens nedprioritere eller 
bortprioritere hensynet til miljøbeskyttelse. Men, alle stater gjør ikke det, og selv om de gjør det av 
og til, gjør de det ikke alltid. I denne forbindelse viser jeg til redegjørelsen i 11.1 om at suverenitet 
ikke nødvendigvis står i motsetning til miljøbeskyttelse. Suverenitetsutøvelse fører ikke 
nødvendigvis til miljøødeleggelse. Stater kan velge å bruke sin suverenitet, sin statsmyndighet, til å 
besørge beskyttelse av miljøet. Stater har også vært aktive for å utvikle tiltak for å beskytte miljøet. 
Totalt sett har imidlertid miljøet blitt dårlig ivaretatt, men det skyldes ikke bare al hensynet til 
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utvikling har trumfet hensynet til miljøbeskyttelse. Det skyldes også at det er mange 
miljøkonsekvenser stater ikke til nå har hatt kunnskaper om. Mange miljøødeleggelser har vært 
usynlige, og har materialisert seg lenge etter at staters miljøinngrep har skjedd. Problemene er 
sammensatte. Videre har det vært vanskelig å få noen stater til å foran med hensyn til å prioritere 
miljøbeskyttelse foran økonomisk utvikling når det ikke foreligger noen internasjonal avtale om det. 
Suverenitetsprinsippet gir statene myndighet til å gjøre mange ting, ikke bare til å praktisere 
omfattende miljøinngrepsfrihet, men også til å endre innholdet i suverenitetsprinsippet på 
miljøområdet gjennom praksis og gjennom vedtagelse av rettslige bindinger i traktater, og nasjonale 
grunnlover og lover. 

Det faktum at mange stater har tiltatt seg omfattende miljøinngrepsfrihet, og at stater også har brukt 
sin suverenitet til å beskytte miljøet, taler mot at vilkåret om fast og konsekvent statspraksis for å 
kunne omfortolke suverenitetsprinsippet til en plikt til å beskytte miljøet, er oppfylt. Det foreligger 
dermed også vanskelig noen følelse av rettsoverbevisning - "opinio juris" - hos stater om at de er 
folkerettslig forpliktet til en omfortolkning av suverenitetsprinsippet til et prinsipp om at stater har 
plikt til å beskytte miljøet. Etter en "doctrine of sovereignty" kan det også legges til grunn at en 
generell plikt til miljøbeskyttelse er så vag og flertydig at vilkåret om normativ karakter heller ikke 
er oppfylt. Videre kan det hevdes at miljøprogressive jurister ikke har oppfylt sin byrde med å påvise 
klart rettslig grunnlag for en omfortolkning av suverenitetsprinsippet på miljøområdet. Det foreligger 
ikke sikkert rettslig grunnlag, og da vil tvilen kunne slå ut i favør av status quo, slik at det gjeldende 
prinsipp om at stater har suveren miljøinngrepsfrihet opprettholdes. Prinsippet om rettslig 
begrunnelsesbyrde virker da som sperre mot suverenitetsbegrensninger, og til hinder for sterkere 
miljøbeskyttelse. 

Samtidig kan "doctrine ofsources" argumenterende jurister hevde at det er rettslig grunnlag for å 
omfortolke suverenitetsprinsippet til et prinsipp om plikt til å beskytte miljøet. 

Et tungtveiende argument for å omfortolke suverenitetsprinsippet, er at de faktiske og rettslige 
forutsetninger for ikke- intervensjonsprinsippet på miljøområdet i økende grad brister. 
Argumentasjonsmåte 2) om at det kan hevdes at skillet mellom det nasjonale og internasjonale i 
økende grad viskes ut, både faktisk og rettslig, kan anvendes. Noen stater tar de faktiske kunnskaper 
om miljøødeleggelse i betraktning ved utøvelse av suverenitet over eget miljø, og anser seg 
folkerettslig forpliktet til å begrense sin egen miljøsuverenitetsutøvelse gjennom de 
miljøbeskyttelsestraktater de frivillig har samtykket til. At noen stater faktisk velger å praktisere 
miljøbeskyttelse og anser seg folkerettslig forpliktet til å beskytte miljøet, kan sies å støtte at 
vilkårene om statspraksis og "opiniojuris" for å kunne omfortolke suverenitetsprinsippet er oppfylt. 

"Doctrine of sources" argumenterende jurister kan også legge vekt på det er viktig å unngå at stater 
som forårsaker alvorlige statsinterne miljøproblemer kan skjule seg bak ikke
intervensjonsprinsippet. En omfortolkning av suverenitetsprinsippet til et prinsipp om at stater har 
plikt til miljøbeskyttelse vil være i samsvar med folkerettslige utviklingstrender om stadig sterkere 
begrensninger i ikke - intervensjonsprinsippet. Språklig sett kunne omfortolkningen også reflektert 
at tilsidesettelse av plikten til å beskytte eget miljø kan innebære en folkerettskrenkelse som kan gi 
andre stater grunnlag for å utøve intervensjonsrett. A etablere et prinsipp om at stater har plikt til å 
beskytte miljøet, ville vært en mild form for intervensjon i staters "indre miljøanliggende", og en 
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generelt sett proporsjonal begrensning i prinsippet om staters suverene miljøinngrepsfrihet, sett hen 
til alvoret i de globale miljøødeleggelser og behovet for rettsendring. Som jeg var inne på i del Il, 
kan det også tenkes at militære intervensjoner er berettiget i ekstreme tilfeller av statsinterne 
miljøødeleggelser, som truer internasjonal fred og sikkerhet, eller setter menneskers og dern1ed 
staters overlevelse i fare. Ved slike miljøødeleggelser vil stater ha tilsidesatt en eventuelt bindende 
plikt til å beskytte et minimum av miljøkvalitet. 

Begge argumentasjonsmåter; - kilde, - og suverenitetsdoktriner, og begge konklusjoner på 
omfortolkningsspørsmålet kan hevdes å være like godt rettskildemessig begrunnet. Selv om 
gjeldende rett er at stater har omfattende suveren miljøinngrepsfrihet, er en argumentasjon om at 
suverenitetsprinsippet må omfortolkes til et prinsipp om plikt til miljøbeskyttelse, like gyldig. 

21.3 Del Ill 

I del Ill var spørsmålet om stater har en sedvanerettslig plikt til å beskytte miljøet. Rettskildene og 
rettsstoffet ble først analysert hver for seg. Til slutt ble det vurdert samlet, og rettskildene og 
rettsmaterialet ble anvendt som rettskildefaktorer ved besvarelsen av spørsmålet. Fordi jeg nettopp 
foretok en oppsummering av del Ill, gjør jeg ikke det igjen. Jeg går heller over til å forklare den 
nære sammenhengen mellom del II og del Ill. 

21.4 Sammenhengen mellom del li og Ill 

I del Il så jeg på suverenitetsprinsippet som selvstendig rettslig grunnlag for rettigheter og plikter. 
Hovedspørsmålet i del Il var om det sedvanerettslige suverenitetsprinsippet kan omfortolkes til at 
stater har en plikt til å beskytte miljøet. Dersom hovedspørsmålet i del Il besvares med ja, styrkes det 
rettslige grunnlaget for å svare ja på spørsmålet om stater er sedvanerettslig forpliktet til å beskytte 
miljøet, jfr. del Ill. Konklusjonen i del Il kan således påvirke konklusjonen i del III. Positive 
konklusjoner i del Il og Ill kan summeres slik at det er sterkere grunnlag for å svare Ja på 
avhandlingsspørsmålet. 

Konklusjonen i del Ill påvirker også konklusjonen i del Il. Summen av traktatforpliktelser kan sies å 
medføre at staters suverene miljøinngrepsfrihet etter hvert er så begrenset at stater ikke lenger kan 
sies å ha en omfattende rett til selvbestemmelsese over miljøet. Forbudet mot grenseoverskridende 
miljøskade kan tolkes slik at stater er forpliktet til å beskytte eget miljø for å kunne beskytte miljøet 
utenfor egne jurisdiksjonssfærer og slik medføre potensielt omfattende suverenitetbegrensningcr, 
"generelle rettsprinsipper" om miljøbeskyttelse kan sies å medføre at stater får generelle 
miljøbeskyttelsesplikter istedenfor en omfattende rett til miljøinngrepsfrihet. Det faktum at "soft 
!mv" utvikler seg mot generelle miljøbeskyttelsesprinsipper kan også sies å tale for at 
suverenitetsprinsippet omfortolkes. En progressiv tolkning av prinsippet om "bærekraftig utvikling" 
kan også sies å medføre en rettsdreining mot at stater får en generell plikt til å "sustain" miljøet -
eller opprettholde naturens selvfornyende prosesser - istedenfor å tillate stater en tøylesløs 
suverenitetsbasert selvbestemmelsesrett til "development" på bekostning av hensynet til 
miljøbeskyttelse. Omfortolkningen av suverenitetsprinsippet støttes også av at stater kan sies å være 
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forpliktet til å forvalte miljøet i et "trusteeship", og at stater etter hvert kan sies å måtte respektere en 
menneskerett til miljø. Grunnlaget for å omfortolke suverenitetsprinsippet til et prinsipp om plikt til 
å beskytte miljøet styrkes dem1ed dersom stater anses for å ha en sedvanerettslig plikt til å beskytte 
miljøet med grunnlag i rettskildene og rettsstoffet i del III. 

Dersom stater anses for å være sedvanerettslig forpliktet til å beskytte miljøet, har ikke en stater 
unilateral rett til å foreta de miljøinngrep de selv finner for godt. Statsfellesskapets 
suverenitetsavlede rett til miljøintegritet går da foran den enkelte statens miljøinngrepsfrihet. Det 
fokuseres på staters felles behov for miljøintegritet, og ikke på den enkelte statens 
miljøinngrepsfrihet. 

Således: Om det sedvanerettslige suverenitetsprinsippet omfortolkes til en plikt til å beskytte miljøe1, 
eller om stater anses som sedvanerettslig forpliktet til å beskytte miljøet, kan ses som to måter å 
uttrykke den samme plikten for stater til å beskytte miliøet på. Dette selv om utgangspunktene for 
resonnementene er ulike- i del II en deduktiv fremgangsmåte, og i del Ill en induktiv. Konklusjonen 
på hovedspørsmålet i avhandlingen, - om stater er forpliktet til å beskytte miljøet, kan dermed av 
progressive jurister forankres innenfor rammene av suverenitetsprinsippet og være basert på en 
samlet vurdering av rettskildene og det relevante rettsstoff. 

Det kan imidlertid stilles spørsmål ved hvor mye den tradisjonelle forståelsen av 
selvbestemmelsesrett som kjernen i suverenitetsprinsippet tåler før det ikke lenger er meningsfylt å 
tale om suverenitet som suverenitet. Det kan hevdes at den suverene selvbestemmelsesretten, også 
på miljøområdet, har en "critical" nytolknings -"load', som ikke kan overskrides. Dersom 
nytolkningen overskrider en slik grense, er det kanskje mer naturlig å tale om en brå endring av 
gjeldende folkerett. Kan man si at det relative suverenitetsprinsippet på miljøområdet undergis en 
gradvis omfortolkning til suverenitet som plikt til å beskytte miljøet, basert på en tilpasning til 
miljøødeleggelse som dagsaktuell samfunnsutfordring, eller må man si at omfortolkningen brått 
endrer gjeldende rett? 

Som jeg har var inne på i 17.8, kan det sies at en slik brå endring, et plutselig paradigmeskifte, kan 
fanges opp gjennom prinsippet om "bærekraftig utvikling". Prinsippet om "bærekraftig utvikling" 
har et potensial til å erstatte suverenitetsprinsippet som styringsprinsipp på miljøområdet, og denned 
endre hvordan man formulerer rettsforholdet mellom stater og miljøet. 

Jeg heller mot at det er likegyldig om man karakteriserer etableringen av et folkerettslig bindende 
prinsipp om at stater har plikt til å beskytte miljøet som resultatet av en gradvis rettsutvikling eller 
som paradigmeskifte. Det innebærer ikke en rettslig realitetsforskjell. Som jeg også redegjorde for i 
17.8, kan det kanskje sies at det er bedre å formulere en brå endring i retten som en omfortolkning av 
suverenitetsprinsippet til et prinsipp om plikt til å beskytte miljøet, enn å uttrykke en ny rettstilstand 
som et paradigmeskifte til et nytt prinsipp om plikt for stater til å besørge en "bærekraftig utvikling". 
En eksplisitt plikt til å beskytte miljøet kan i større grad uttrykke viktigheten av miljøbeskyttelse enn 
et prinsipp om "bærekraftig utvikling", som kan sies å likestille hensynene til miljø og utvikling. 
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21.5 Virkeområdet til et prinsipp om plikt for stater til å beskytte miljøet 

Jeg har mange ganger vært inne på hva progressive jurister kan hevde utgjør virkeområdet til en" ny 
grunnorm" om at stater har en plikt til å beskytte miljøet. Dette er imidlertid så viktig at jeg kort 
presiserer det her. 

Fra det relative og dynamiske suverenitetsprinsippet, ny kunnskap om miljøødeleggelse, og 
rettsmaterialet gjort rede for i del Ill, kan progressive jurister forankre at stater må ha en plikt til å 
beskytte hele miljøet, med andre ord "biosfæren". 

Basert på kunnskapene om miljøødeleggelsenes karakter, kan det anføres at stater må beskytte eget 
miljø for å kunne oppfylle summen av plikter i miljøtraktatene. Med grunnlag i traktatene kan det 
også anføres at stater må beskytte miljøet utenfor egne jurisdiksjoner. Som følge av de samme 
miljøødeleggelseskunnskaper må stater beskytte eget miljø for å kunne oppfylle forbudet mot å ikke 
skade andre staters miljø, som kan hevdes å ha sedvanestatus. Forutsetningen for å beskytte andre 
staters miljø kan hevdes å også være sedvanerett når forbudet er det. Stater kan denned sies å være 
sedvanerettslig forpliktet til å beskytte miljøet i og utenfor sine jurisdiksjoner. Når "generelle 
rettsprinsipper" om miljøbeskyttelse hentes opp fra nasjonalstater til folkerettsplanet kan det hevdes 
at de tar med sitt generelle virkeområde til folkerettsplanet, slik at stater blir forpliktet til å beskytte 
miljøet innenfor og utenfor egne jurisdiksjoner. Til slutt kan det hevdes at det også fra prinsippet om 
"bærekraftig utvikling" kan hevdes at plikten omfatter hele miljøet, slik at stater er forpliktet til å 
beskytte biosfærens"bærekra/t'. 

Virkeområdet til en ny grunnorm om at stater har plikt til å beskytte det globale, 
grenseoverskridende miljøet skiller seg fra virkeområdet til den tradisjonelle folkerettslige 
nom1ering om miljøbeskyttelse knyttet til avgrensede jurisdiksjonssfærer, og som skiller mellom 
miljøet i og utenfor stater. Gjeldende rett er at stater i utgangspunktet har omfattende suverenitet 
over miljøet innenfor egne jurisdiksjoner, og at de ikke i praksis har tilstrekkelige plikter til å 
beskytte miljøet utenfor egne jurisdiksjoner. 

21.6 

21.6.1 

Hvilke innholdselementer kan et prinsipp om plikt til miljøbeskyttelse bestå 
av? 

Selvstendig rettslig grunnlag og/eller tolkningsmoment 

Her skal jeg kort gi en ikke-uttømmende gjennomgang av de ulike innholdselementer som et 
prinsipp om plikt for stater til å beskytte miljøet kan bestå av. Jeg kan ikke gi noe annet enn en 
overfladisk syntese her, og viser derfor til de mer detaljerte redegjørelser for dette i 11.4, 13 .11, 
14.7, 15.5.6, 17.4-17.6, kapittel 18, og 19.6. 

En generell suverenitets, - eller sedvanebasert plikt for stater til å beskytte miljøet, kan utgjøre et 
selvstendig rettslig grunnlag, som det kan utledes rettigheter og plikter fra direkte. Rettighetene og 
pliktene, - innholdselementene, kan sies å ligge i suverenitetsprinsippet, miljøtraktater, forbudet mot 
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grenseoverskridende miljøskade, "generelle rettsprinsipper" om miljøbeskyttelse, ny kunnskap om 
miljøødeleggelse, "soft law", prinsippet om "bærekraftig utvikling", prinsippet om "trusteeship" 
over miljøet, og en internasjonal menneskerett til miljøet. 

Innholdselementene kan være av både prosessuell og materiell art. Dersom prinsippet om plikt til 
miljøbeskyttelse anses som rettslig grunnlag, er det trolig mindre progressivt å legge til grunn at den 
inneholder prosessuelle enn materielle elementer. De materielle elementer vil som aller oftest være 
mer inngripende i staters suverene miljøinngrepsfrihet. Det kan følgelig anlegges mer eller mindre 
progressive tolkninger av hva plikten kan innebære. Tolkningene befinner seg på en glideskala, der 
det er sterkere rettslig grunnlag for å hevde at noen av elementene er sedvanerett enn at andre er det. 
Desto bredere kilde, - og rettsstoffstøtte de enkelte elementer har, desto sterkere grnnnlag kan det 
hevdes at elementet har. Jeg understreker at suverenitetsprinsippet, jfr. del II, og rettskildene og 
rettsstoffet jeg gikk gjennom i del Ill anvendes som rettskildefaktorer for å fastlegge de mulige 
innholdselementene i en plikt for stater til miljøbeskyttelse. Om det sedvanerettslige 
suverenitetsprinsippet omfortolkes til en plikt til å beskytte miljøet, eller om stater anses som 
sedvanerettslig forpliktet til å beskytte miljøet, kan ses som to måter å uttrykke den samme plikten 
for stater til å beskytte miljøet på. 

Plikten kan også utgjøre et prinsipp som er relevant ved tolkningen av folkerettskildene. Som jeg har 
gjort rede for er det mindre progressivt å legge til grunn at plikten er et tolkningsprinsipp enn å anse 
det som rettslig grnnnlag. Et tolkningsprinsipp er mindre inngripende for stater. 

Om man formulerer sedvaneprinsippet om plikt for stater til å beskytte miljøet fra pliktsiden eller 
den korresponderende rettighetssiden, er likegy Idig. 

21.6.2 Prosessuelle plikter 1404 

En tendens i den internasjonale miljørett har vært å gi mennesker rett til stadig bedre tilgang på 
miljøinfonnasjon gjennom blant annet traktater og "soft law" erklæringer, og gjennom prinsippet om 
"bærekraftig utvikling", som kan sies å inneholde plikter til å integrere hensynene til miljø og 
utvikling, og til å foreta miljøkonsekvensanalyser, "EIA"er, ved avgjørelser om miljøinngrep. 
Rettighetene kan kanskje anses som utslag av et prinsipp om at stater skal gjennomføre en forsvarlig 
saksbehandling ved avgjørelser på miljøområdet. I tillegg til å verne miljøet har prinsippet til formål 
å sikre levedyktige demokratier. Kravet til forsvarlig saksbehandling kan formuleres slik at stater i 
tide må informere alle personer hvis interesser i betydelig grad berøres av planlagte miljøtiltak, for å 
sikre alle lik tilgang til og rettferdig behandling av sine interesser for forvaltning og domstoler. (Jeg 
mener at det kanskje er mest naturlig å karakterisere integrasjonsprinsippet, staters plikt til å besørge 
at offentlige myndigheter og private integrerer hensynene til miljø og utvikling ved sine avgjørelser 
om miljøinngrep, som en prosessuell plikt). En side av integrasjonsprinsippet er staters 

1404 Se særlig gjennomgangen av staters grunnlover og rettspraksis i 15.2, 15.3.2, og 15.5.6, gjennomgangen i kapittelet 
om "bærekraftig utvikling" i 17.4, og 17.6, samt for redegjørelsen om det eksisterer en menneskerett til miljø i 19.6.1 
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informasjonsplikt. Stater må informere borgere om saksbehandlingen slik at borgerne kan vurder' 
om integrasjonsprinsippet er oppfylt. " 

En "EIA" kan sies å være en forutsetning for å oppfylle informasjonsplikten, og slikt være et av 
elementene i et krav om forsvarlig saksbehandling. "EIA"er, skal sikre at stater samler inn relevant 
miljøinformasjon og opprette mekanismer for å gjøre den tilgjengelig. Som jeg har redegjort for 
ovenfor i kapittelet om prinsippet om bærekraftig utvikling, kan man tolke innholdet i plikten til å 
foreta "EIA er" mer eller mindre progressivt. 

Århuskonvensjonen fra 1998 kan sies å være en progressiv tolkning av hvilke krav som stilles for at 
myndighetenes miljøsaksbehandling skal være forsvarlig. Konvensjonen gir tre grunnleggende 
rettigheter til borgere: (I) tilgang til miljøinformasjon, (2) rett til deltakelse i beslutningsprosesser, 
og (3) adgang til klage og domstolsprøving på miljøo1mådet. 

Felles for nonner om saksbehandling på miljøområdet er at de stiller krav til stater om å fonnidle 
miljøinformasjon til sine borgere. Århuskonvensjonen er imidlertid mer progressiv enn dette. Den 
pålegger ikke bare pålegger stater en plikt til å besørge en forsvarlig miljøsaksbehandling overfor 
egen befolkning. Gjennom å gi andre stater rett til å påtale krenkelser av rettighetene i 
miljøtiltaksstaten, gir den også borgere i andre stater prosessuelle rettigheter. 

21.6.3 Materielle plikter1405 

21.6.3.1 En minimumsplikt til miljøbeskyttelse 1406 

Et relativt lite progressivt innholdsalternativ er å pålegge stater en plikt til å bevare et miljø av en 
slik minimumskvalitet at dets selvfornyende prosesser ikke vil blitt skadet eller satt i fare. En slik 
minimumsplikt har bred og sterk støtte i rettsmaterialet i del li og Ill: 

Minimumsplikten kan sies å være støttet i det sedvanerettslige suverenitetsprinsippet, i 
miljøtraktatene, i forbudet mot grenseoverskridende miljøskade, "generelle rettsprinsipper" om 
miljøbeskyttelse fra nasjonalstater og på folkerettsplanet, blant annet føre - var prinsippet, i 
prinsippet om "bærela·afiig utvikling", i en menneskerett til liv, og en mulig menneskerett til miljø. 
Det globale miljøets "bærekraft" vil måtte beskyttes. Minimumsplikten kan videre finne støtte i 
internasjonal rettspraksis, folkerettslig teori, sterke reelle hensyn, uttalelser fra FNs 
generalforsamling og Brundtlandkommisjonen. 

l tillegg kan minimumsplikten finne støtte i prinsippet om hensynet til fremtidige generasjoner, som 
rettslig kan forankres i: "generelle rettsprinsipper" hentet opp fra nasjonale grunnlover, prinsippet 
om "bærekraftig utvikling", en menneskerett til miljø, og fanges opp av en "trusteeship" - over -

1405 Se særlig gjennomgangen i 11.4, 13.11.4, 14.7.2, 15.5.6, 17.4-17.6, kapittel 18, og 19.6. 
1406 Se også her gjennomgangen i 11.4, 13.11.4, 14.7.2, 15.5.6, 17.4-17.6, kapittel 18, og 19.6. 
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miljøet - konstruksjon. At stater må ha en minimumsplikt til å beskytte miljøet støttes også av ny 
kunnskap om miljøødeleggelse. Som jeg gjorde rede for i 3.9 er menneskers reproduksjonsevne truet 
av grenseoverskridende miljøødeleggelser. Det må antas at kritiske terskelnivåer for opprettholdelse 
av forplantningsevne finnes. Dersom disse overskrides, dør menneskeheten ut. For at fremtidige 
generasjoner skal bli født må mennesker ha reproduksjonsevne, noe som forutsetter at utslipp av 
miljøgifter ikke er for høyt. Og, for at fødte mennesker skal overleve, og i sin tur forplante seg slik at 
fremtidige generasjoner fødes, må miljøet ha en minimumskvalitet. 

Naturen må være av en slik kvalitet at den kan "sustain" mennesker, eller besørge deres overlevelse. 
At mennesker overlever er en forutsetning for at de kan besørge en "development" overhodet. Fordi 
vi ikke har sikker kunnskap om når terskelnivåer for miljøsystemssammenbrudd overskrides, kan det 
sies at stater må være føre - var. Der det kan oppstå fare for slike miljøkriser, må stater la tvil 
komme miljøet til gode. Dersom prinsippet om føre - var er gjeldende rett, støtter det opp om at 
stater har en minimumsplikt. 

Som jeg har gjort rede for i del Il, kan det sies å følge av suverenitetsprinsippet at stater og 
mennesker har rett til å overleve. Oppfyllelsen av en slik minimumsplikt ville beskyttet mennesker i 
alle staters rett til liv, og staters rett til overlevelse, og vært tilpasset de moderne kunnskaper om at 
det kan finnes terskelnivåer for miljøødeleggelse som ikke kan overskrides uten å risikere 
miljøkatastrofer. Dersom stater ikke sørger for et minimum av miljøkvalitet, kan det også medføre 
brudd på samfunnskontrakten mellom borgere og staten, og være i strid med en mulig rett til 
demokrati, som stiller krav om at stater må opprettholde en minste miljøstandard for å ikke tape sin 
status som folkerettssubjekter. 

Suverenitetsprinsippet kan også hevdes å gi stater og mennesker en rett til sikkerhet. Når menneskers 
og staters livsgrunnlag blir ivaretatt, reduserer det farer for konflikter som truer freden og 
sikkerheten i stater og regioner, noe eksemplene i del Il om Yemen og klimaflyktningene fra 
lavtliggende stillehavsatoller er ment å illustrere. Der stater påfører sitt miljø så omfattende skader at 
det får svært alvorlige konsekvenser for andre staters miljø eller destabiliserer sikkerheten internt i 
staten eller i regionen staten befinner seg i, kan det også tenkes at andre stater får intervensjonsrett. 
Dersom staters i praksis omfattende suverene miljøinngrepsfrihet opprettholdes, en praksis som 
støttes opp av en tradisjonell tolkning av gjeldende rett, truer det på sikt folkerettssamfunnets 
overlevelse. 

Som jeg har gjort rede for i l 0.12, kan det tenkes at militære intervensjoner er berettiget i ekstreme 
tilfeller av statsinterne miljøødeleggelser, og da oppfyller kravet til at militære aksjoner må være 
proporsjonale responser på forutgående folkerettskrenkelser. Ved slike miljøødeleggelser vil stater 
ha tilsidesatt en eventuelt bindende plikt til å beskytte et minimum av miljøkvalitet. 

Det som kan sies å være det vage, flertydige, og relative pliktinnhold i suverenitetsprinsippet, 
miljøtraktater, forbudet mot grenseoverskridende miljøskade, "generelle rettsprinsipper" om 
miljøbeskyttelse, prinsippet om bærekraftig utvikling, prinsippet om "trusteeship", og en 
internasjonal menneskerett til miljø, kan sies å ha en hard kjerne, som ikke vil være relativ selv om 
stater har forskjellige økonomiske og teknologiske ressurser for å oppfylle minimumsplikten. Det 
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kan med styrke hevdes at man ikke kan kompromisse med ødeleggelser av ini'li t l øe s )æreevne og 
påfølgende krenkelser av menneskers og staters rett til overlevelse! 

Som argument mot at en slik minimumsplikt eksisterer, kan det hevdes at den er altfor upresis til å 

oppfylle kravet til normativ karakter. Men, som nevnt vil det være mulig etablere standarder som 
slår fast hva som er en minimumskvalitetsnivåer, som WHO har gjort for drikkevann og EU og USA 
har gjort for luft. Det pågår også en omfattende diskusjon om hvilken maksimal mengde med CO2 i 
atmosfæren som kan tillates før man oppnår så mye oppvarming at klimasystemets terskelnivå 
overskrides. Flere enn 200 vitenskapsmenn har uttalt at målet for et nytt klimatraktatregime: "must 
be to limit global warming to no more than 2° C above the pre-industrial temperature" for å unngå 
overskridelse av terskelnivået. 1407 Det er således mulig å fylle minimumsplikten med så presist 
innhold at vilkåret om normativ karakter opptylles. 

21.6.3.2 En mulig plikt til å forhindre miljøskade 1408 

Innholdet kunne væ1t formulert som en plikt til å unngå eller forhindre miljøskader på eget 
territorium og på områder utenfor eget territorium, før de skjer. Dette ville være en annerledes plikt 
enn en tradisjonell tolkning av forbudet mot grenseoverskridende miljøskade, som kun pålegger et 
statsansvar for miljøskader ex post facto. 

En plikt til å forhindre miljøskade kan forankres innenfor den tolkning av suverenitetsprinsippet som 
!CISS tar til orde for, som er at stater har en plikt til å beskytte miljøet for å møte "the Cha/lenge of' 
prevention". Man kan også si at en slik plikt har støtte i alle konvensjoner og traktater på 
miljøområdet. Deres formål er å forhindre miljøskade. Plikten har blitt uttrykkelig formulert i 
klimakonvensjonsjonens Art 2, og i UNCLOS Art 194 nr. l. Den finner videre støtte i Prinsipp 21 og 
2, samt CBD Art 2, prinsippet om føre ~ var, den fomtsettes i forbudet mot grenseoverskridende 
miljøskade- hvis formål er å forhindre fremtidige miljøskader ved at stater vet at de kan pålegges 
statsansvar for overtredelser. Plikten til å forhindre miljøskade har kommet til uttrykk i 97 
grunnlover og har blitt anvendt i nasjonal rettspraksis, slik at den kan hevdes å være et "generelt 
rettsprinsipp". 1409 Internasjonal rettspraksis og folkerettslig teori innfortolker også en plikt til å 
forhindre miljøskade i prinsippet om "bærekrajiig utvikling". Formålet med at miljøet skal forvaltes i 
et "trust" er også for å forhindre miljøskade, jfr. kapittel 18. 

1407"2007 Bali Climate Declaration by Scientists", et konsensusdokument signert av flere enn 200 naturvitenskapsmenn, 
som oppsummerer IPCCs funn, som finnes på hjemmesiden til "The Climate Change Research Centre" ved Universitetet 
i New South Wales i Sydney, Australia, http://www.ccrc.unsw.edu.au/news/2007/Bali.html 
Videre: "Twenty years later: tipping points near on global warming", artikkel i avisen The Guardian datert den 23. juni 
2008, av James Hansen, direktør for "Nasa Goddard Institute for Space Studies", 
guardian.co.uk, Monday 23 June 2008 
1408 Se 10.2.3, 13.3-10, 14.4.4, 14.6.3, 14.6.6, 14, 7, 15.2, 15.3.3, 17.4.2, og kapittel 18, der jeg redegjør for at en plikt til 
å forhindre miljøskade kan forankres i en omfortolkning av suverenitetsprinsippet, konvensjoner og traktater på 
miljøområdet, forbudet mot grenseoverskridende miljøskade, Prinsipp 21 og 2 samt CBD Art 3, "generelle 
rettsprinsipper" i 15.2 om at 97 grunnlover slår fast en slik plikt, prinsippet om "bærekrafiig utvikling", og i rettstanken 
om "trusteeship" 
1409 Se 15.2 
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En slik tolkning ville hatt potensial til å være mer progressiv enn en minimumsplikt til 
miljøbeskyttelse. Plikten til å forhindre miljøskade kan knyttes til strengere miljøkvalitetsnivåer enn 
et minimumsnivå. 

21.6.3.3 Plikt for stater til å håndheve forbudet mot grenseoverskridende 
miljøskade 

Et innholdsaltemativ som befinner seg midt på glideskalaen mellom progressive og tradisjonelle 
tolkninger av gjeldende rett, ville være å pålegge stater en plikt til å respektere og håndheve forbudet 
mot grenseoverskridende miljøskade. Dette har jeg vært inne på i 14.4.4, 14.6, 14.7, 14.8, og 15.5.7 
ovenfor. Dersom forbudet er folkerettslig sedvanerett eller har status som et "generelt rettsprinsipp", 
støtter det implisitt et slikt innholdselement. Stater må respektere det de har vedtatt i Prinsipp 21, 2, 
og Art 3. Elementet støttes også implisitt gjennom prevensjonsprinsippet. Det støttes også av "reelle 
hensyn". Det kan hevdes å være nødvendig å pålegge alle tenkelige sanksjoner for å forhindre 
ytterligere ødeleggelse av det globale miljø. 

Innenfor en slik mellomposisjon kunne det også ha vært lagt til grunn mer eller mindre progressive 
tolkninger. Det kunne vært slik at stater kun var forpliktet til en Trail Smelter plikt. Påståtte 
skadelidte stater måtte da ha påvist; at det forelå synbare, betydelige, og grenseoverskridende 
miljøskader på skadetidspunktet, og "clear and convincing evidence" for årsakssammenheng mellom 
miljøinngrepet innenfor territoriet til påståtte skadevolderstat, og miljøskaden på territoriet til den 
påståtte skadelidtestat. 

Mer progressive og miljøvennlige tolkninger enn Trail Smelter kravene kunne også blitt anlagt: Det 
tradisjonelle kravet til faktisk bevisbyrde kunne blitt snudd for å la tvil komme miljøet til gode. 
Kravene til betydelig miljøskade og faktisk årsakssammenheng kunne blitt ansett oppfylt dersom 
vedkommende nasjonale miljøinngrep hadde evne til å bidra til de omfattende globale miljøskader. 
Kravet til årsakssammenheng kunne blitt ansett oppfylt hvis miljøinngrepene var "så vidt vesentlige i 
årsaksbi/det at det er naturlig å knytte ansvar til inngrepet" for å "effektivt" kunne beskytte miljøet. 
Adekvansvilkåret - vilkåret om hvor langt statsansvaret kan strekkes, - kunne også blitt tolket i mer 
miljøvennlig retning. Statsansvaret kunne også ha blitt tolket stadig strengere i takt med økende 
kunnskap om miljøødeleggelse. 

21.6.3.4 Plikt til å respektere menneskers rett til bestemte miljøkvalitetsnivåer 

Det kan enda mer progressivt påberopes at staters plikt til miljøbeskyttelse gir mennesker en rett til 
et bestemt miljøkvalitetsnivå som er høyere enn nivået etter minimumsplikten. For en nærmere 
redegjørelse for dette viser jeg til 19.6.2, der jeg viste at de nedennevnte_innholdsaltemativer er 
hentet fra "generelle rettsprinsipper" fra nasjonale rettssystemer, jfr. 15.2.2, "sofi law", folkerettslig 
teori, og en resolusjon av FNs generalforsamling. Menneskeretten til miljø kan av progressive 
jurister hevdes å være et av innholdselementene på rettighetssiden av en sedvaneplikt for stater til å 
beskytte miljøet. 

Forskjellige, og mer eller mindre progressive formuleringer av rettighetssiden har blitt hevdet: "the 
fundamental right to ... adequate conditions of life", "retten til et forsvarlig miljø", "rett til et godt 
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miljø", "right to a healthy and ecologically balanced environment", "The right to a decent, healthy, 
or viable environment", "rett til et miljø som er adekvat får individers helse og velbefinnende", eller 
at "alle personer har en rett til et sikkert, sunt, og økologisk friskt miljø". De mest progressive 
alternativer er vel rettene til "et sikkert, sunt, og økologisk friskt miljø", "et sunt miljø i økologisk 
balanse", og "et godt miljø". 

Alternativene gir mennesker krav på en relativt sett høyt miljøkvalitetsnivå. 

Et sted midt i mellom minimums, - og maksimumsnivåene kan rett til et "miljø som gir 
ti(fredsstillende/adekvate levevilkår", "retten til et forsvarlig miljø", og "retten til et miljø som ikke 
er helsefarlig" plasseres. Slike plikter ville måtte være mer relative enn minimumsplikten. Stater vil 
ha forskjellige økonomiske og teknologiske ressurser for å kunne oppfylle dem. Det ville ha måttet 
være et "felles, men differensiert ansvar", "CDR", på alle de mulige rettighetsnivåene. Stater ville 
vært bundet av et felles utgangspunkt om plikt til å beskytte miljøet, men hvordan den enkelte staten 
ville oppfylt pliktene ville kunnet variere. 

Det kan videre tenkes mer eller mindre progressive tolkninger av hvem slike menneskerettighetskrav 
kunne rettes mot og hvem som kunne påberope seg dem. Etter en klassisk 
menneskerettighetskonstruksjon får private rettigheter ovenfor sine hjemmestater. Dersom stater var 
sedvanerettslig forpliktet til å beskytte miljøet kunne det da tenkes at mennesker kunne påberope seg 
krenkelser av sedvaneretten i sine respektive hjemstater. En enda mer progressiv tolkning hadde vært 
å la mennesker også få rettigheter overfor andre stater direkte, og ikke som etter det tradisjonelle 
system, der kun deres hjemmestater kan påberope seg menneskerettighetsbruddene på vegne av de 
påstått krenkede personer. Stater hadde da måttet beskytte alle personer i alle staters rett til miljø. 
Det kunne da vært slik at de kunne påberope seg krenkelser i alle miljøinngrepsstater. 

En svært progressiv tolkning ville være å gi retten til miljø horisontal anvendelse, slik at stater var 
forpliktet til å besørge at retten til miljø ikke bare kunne påberopes i relasjonen person stat- men 
også person-person. Det kan hevdes at en slik tolkning ville medføre et bedre vern av retten til miljø. 
Om de tradisjonelle menneskerettigheter overhodet skal få horisontal anvendelse, er svært 
omstridt. 1410 

Etter de tradisjonelle menneskerettigheter kan kun enkeltpersoner påberope seg 
menneskerettskrenkelser. Grupper av personer kan det ikke. Men, som jeg har væ1i inne på i kapittel 
19, kan det tenkes at en menneskerett til miljø kan innebære at også grupper av mennesker får 
rettigheter. Også denne tolkning er meget progressiv. Om grupper har menneskerettigheter til miljø 

er omstridt, men kan, som Boy le sier, tenkes i ekstreme tilfelle, 1411 for eksempel der der foreligger 
risiko for omfattende helsesskader som kanskje i siste instans kan være livstruende. 

1410 John H. Knox, "Horizonta! Human Righls Law". 
Artikkel fra 2007 tilgjengelig på: http://works.bcpress.com/john_knox/l 
1411 BOYLE 2008 s. 214 jfr. s. 211 
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21.7 En statlig miljøbeskyttelsesplikt kunne ha fylt en rekke funksjoner 

I tråd med redegjørelsen i 2.8.2 de ulike forståelser av begrepet "rett!>prinsipp" i Art 38 nr. l ( c ), kan 
det anføres at et generelt "rettsprinsipp" om plikt for stater til å beskytte miljøet rettspolitisk sett 
kunne ha hatt en rekke funksjoner. Det kunne skapt orden i den amorfe og svært store mengde 
miljønonner, og ville understreket hensynet til miljøbeskyttelse som en viktig verdi i 
folkerettssystemet, som på sikt kunne medført bedre miljøbeskyttelse. En slik plikt ville da kunnet 
tått pedagogiske og symbolske funksjoner. 

Videre kunne etableringen av et slikt nytt prinsipp ha medført at den tradisjonelle hovedregelen om 
miljøinngrepsfrihet ble det nye unntaket, og blitt en "restfrihet" etter at hensynet til miljøbeskyttelse 
var tilstrekkelig ivaretatt. 

Som jeg også viste i 2.8.2, kan prinsipper også brukes til å bedømme folkerettslige og nasjonale 
nom1er om miljøbeskyttelse. Den tradisjonelle hovedregelen om at stater har suveren 
miljøinngrepsfrihet kunne blitt mer sårbar for omfortolkning i miljøbeskyttende retning. Og, det 
tradisjonelle suverenitetsprinsippets krav om at den faktiske og rettslige byrden med å begrunne 
begrensninger i staters miljøinngrepsfrihet påhviler den som påberoper seg begrensningen, kunne 
blitt lempet over på den som argumenterer for status quo. Nasjonale miljønonner kunne også blitt 
ansett som stridende målt mot et folkerettslig prinsipp om plikt til miljøbeskyttelse hvis de nasjonale 
nonnene tilbyr en for svak miljøbeskyttelse. Et nytt prinsipp om plikt til miljøbeskyttelse, kunne 
også fungert som tolkningsmoment ved å oppstille en plikt for rettsanvendere til å tolke folkeretten 
og nasjonal rett miljøprogressivt. 

Som jeg har gitt mange eksempler på i gjennomgangen i 15.2 av rettspraksis om miljøbeskyttelse i 
nasjonale rettssystemer, kunne et slikt nytt prinsipp fungert som grunnlag for å koble nasjonale 
miljøbestemmelser (i grunnlov og alminnelig lov) sammen med folkerettslige miljønonner i 
hjemmelskjeder, for å oppnå bedre miljøbeskyttelse. I 15.2 viste jeg at blant annet disse nonner er 
koblet sammen; 1) retten til liv, retten til helse, retten til vann, 2) bestemmelser i grunnlov og 
alminnelig lov om krav på miljøinformasjon som demokratiforutsetning, 3) plikt til vern av miljøet 
til fordel for levende og etterkommende generasjoner, bla. gjennom resonnementer knyttet til 
"trusteeship" over miljøet, 4) En rett til miljø som kollektiv og ikke bare individuell menneskerett, 
5) Folkerettslige prinsipper slik som "bærekraftig utvikling", plikt til føre - var, og folkerettslige 
instrumenter slik som Stockholm erklæringen om miljøet fra 1972, og Rio erklæringen om miljøet 
fra 1992, som er tatt opp i nasjonale rettssystemer. 
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22 KONKLUSJONER 

Som jeg har vist, gir ikke det gjennomgåtte rettsmateriale et fasitsvar på avhandlingsspørsmålet. 
Argumentasjon og konklusjoner basert på en "doctrine of sovereign ty", kan hele tiden kontres og 
angripes med grunnlag i en "doctrine of sources ", og motsatt. Begge posisjoner kan forsvares i 
rettskildene, selv om det ser ut til å være slik at "doctrines of sovereignty" er det pr. i dag 
fremherskende og metodisk priviligerte perspektiv. 

Det som er sikrere, er at det nå pågår en prosess mot en helt nødvendig endring av den gjeldende 
folkerettens håndtering av miljøproblemene. Rettsendringene er i stor grad igangsatt av kunnskapen 
om miljøødeleggelsenes karakter og alvorlighetsgrad. Jurister glemmer ofte at det er faktum og de 
faktiske samfunnsbehov som dikterer dannelsen av og innholdet i nonner. De kan fortape seg i 
diskusjoner om rettens innhold, og ikke i innholdet og karakteren til de faktiske problemer som 
utgjør jussens responsgnmnlag. Ved å tolke folkeretten i lys av miljøproblemenes årsaker, karakter, 
og virkninger har denne avhandlingen vist hvordan det er mulig å bøte på dette problemet. 

Når vi vil nå det punktet at folkeretten endres og tar inn over seg den nye innsikten om 
miljøødeleggelse, er usikkert. Men, at vi vil, og må nå det, må være helt klart. At det allerede nå 
synes å være et potensial i suverenitetsprinsippet, folkerettskildene, og annet rettsmateriale til å 
endre gjeldende rett, synes like klart. At miljøproblemene må løses innenfor folkerettens rammer 
synes også klart. Miljøproblemene er globale, og folkeretten er det rettssystem man har for å løse 
internasjonale problemer, - selv om det kan sies at gjeldende folkerett er en del av 
miljøødeleggelsesproblemet. 

Det vil etter alt å dømme være vanskeligere å oppnå enighet om hvordan et generelt prinsipp om 
plikt til miljøbeskyttelse skal anvendes i konkrete saker enn å være enige om at stater er generelt 
forpliktet til miljøbeskyttelse på et høyt abstraksjonsnivå. 

Det at en generell, vag, og flertydig miljøbeskyttelsesplikt vil være svært vanskelig å anvende i 
konkrete saker for domstolene, taler mot at plikten oppfyller vilkåret om nom1ativ karakter. Det kan 
skape store problemer for domstoler å avgjøre folkerettmessigheten av staters enkelte og statsinterne 
miljøinngrep. Skal dommere kunne få treffe avgjørelser der de bestemmer om huggingen av en 
bestemt skog skal tillates for å gi rom for å bygge et kjøpesenter, eller om utslippet av en konkret 
gift, eller et bestemt overforbruk av vann, være folkerettsstridig? Hvilke kriterier skal danne 
gnmnlag for slike vurderinger? Svært vanskelige grensespørsmål oppstår. 

Men, alle generelle rettsprinsipper kan være vanskelige å anvende i konkrete saker. De vil ha en 
uklar ordgrense, - eller slagvidde. Dette ligger i rettsprinsippenes natur. Det gjør dem uforutsigbare 
og vanskelig å anvende i konkrete saker, men fleksible og åpne for å tilpasses rettsendringer og til 
nye kunnskaper på de samfunnsområder de omhandler. Prinsippene er aldri ferdige produkter, men 
må bli kontinuerlig presisert gjennom praksis. 

Svaret på avhandlingsspørsmålet, - om "rettsendring.\ptmktet" er nådd, - krever et valg. 
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Jeg mener det er grunnlag for å konkludere med at stater er generelt forpliktet til å beskytte miljøet 
innenfor og utenfor sine jurisdiksjoner, og at denne plikten må tilpasses til å løse de alvorlige, 
globale miljøproblemene, basert på moderne naturvitenskaplige kunnskaper. 

Det sedvanerettslige suverenitetsprinsippet jeg gikk gjennom i del Il, og en samlet vurdering av 
rettsmaterialet i del lll, støtter at plikten har status som sedvanerett. 

Som jeg har vist er det heller ikke mulig å gi et fasitsvar på hvilket innhold en plikt for stater til å 
beskytte har, dersom man svarer ja på avhandlingsspørsmålet. Her finnes det også spenningsforhold 
mellom "doctrine of sovereign ty", - og "doctrine of sources "argumentasjon. De ulike tolkninger kan 
plasseres på en glideskala mellom posisjonene, der noen er mer progressive enn andre. 

Det er min oppfatning at det er sterkest rettslig grunnlag for å kunne konkludere med at prinsippet 
om at stater har en plikt til miljøbeskyttelse har en hard kjerne, og at stater har plikt til å beskytte et 
miljø som er av en slik minstekvalitet at det kan oppebære menneskers og dermed staters 
overlevelse. Vi må unngå en økoløgisk katastrofe som vil kunne medføre at folkerettssubjektene og 
folkerettssystemet kan forsvinne. Stater kan vel ikke tillate at folkeretten er et selvdestruktivt 
rettssystem. 
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JULY-AUGUST 2012

The Constitutional Right to a Healthy Environment
by David R. Boyd

Do people have a right to clean air, safe drinking water, and a healthy environment? Fifty years ago, the concept of a human right to a
healthy environment was viewed as a novel, even radical, idea. Today it is widely recognized in international law and endorsed by an
overwhelming proportion of countries. Even more importantly, despite their recent vintage, environmental rights are included in
more than 90 national constitutions. These provisions are having a remarkable impact, ranging from stronger environmental laws

and landmark court decisions to the cleanup of pollution hot spots and the provision of safe drinking water.1

Environmental rights and responsibilities have been a cornerstone of indigenous legal systems for millennia.2 Yet the right to a
healthy environment is not found in pioneering human rights documents such as the Universal Declaration of Human Rights
(1948), the International Covenant on Civil and Political Rights (1966), or the International Covenant on Economic, Social, and
Cultural Rights (1966). Society's awareness of the magnitude, pace, and adverse consequences of environmental degradation was not
sufficiently advanced during the era when these agreements were drafted to warrant the inclusion of ecological concerns.

The first written suggestion that there should be a human right to a healthy environment came from Rachel Carson in Silent Spring,
published in 1962:

If the Bill of Rights contains no guarantees that a citizen shall be secure against lethal poisons distributed either by
private individuals or by public officials, it is surely only because our forefathers, despite their considerable wisdom

and foresight, could conceive of no such problem.3

Similarly, in her final public speech before dying of cancer, Carson testified before President Kennedy's Scientific Advisory
Committee, urging it to consider

a much neglected problem, that of the right of the citizen to be secure in his own home against the intrusion of
poisons applied by other persons. I speak not as a lawyer but as a biologist and as a human being, but I strongly

feel that this is or ought to be one of the basic human rights.4

The first formal recognition of the right to a healthy environment came in the Stockholm Declaration, which emerged from the
pioneering global eco-summit in 1972:

Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality
that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the

environment for present and future generations.5

In the four decades since the Stockholm Declaration, the right to a healthy environment rapidly migrated around the globe. As of
2012, 177 of the world's 193 UN member nations recognize this right through their constitution, environmental legislation, court
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decisions, or ratification of an international agreement (see Figure 1). The only remaining holdouts are the United States, Canada,
Japan, Australia, New Zealand, China, Oman, Afghanistan, Kuwait, Brunei Darussalam, Lebanon, Laos, Myanmar, North Korea,
Malaysia, and Cambodia. Even among these laggards, some subnational governments recognize the right to a healthy environment,

including six American states, five Canadian provinces or territories, and a growing number of cities.6

Caption: Figure 1: Nations recognizing the right to a healthy environment in constitutions, laws, or international agreements

Regional human rights agreements recognizing the right to a healthy environment have been ratified by more than 130 nations
spanning Europe, Asia, the Americas, the Caribbean, Africa, and the Middle East. The Inter-American Commission on Human
Rights, the Inter-American Court of Human Rights, the African Commission on Human and Peoples Rights, the European Court of
Human Rights, and the European Committee on Social Rights have issued decisions in cases involving violations of this right.

While international law plays a vital role in establishing norms and offering a court of last resort for human rights violations, the
reality is that most of the action to protect and fulfill rights occurs at the national level. Within countries, a constitution is the highest
and strongest law, as all laws, regulations, and policies must be consistent with it. A constitution protects human rights, sets forth the
obligations of the state, and restricts government powers. On a deeper level, constitutions reflect the most deeply held and cherished

values of a society. As a judge once stated, “A constitution is a mirror of a nation's soul.”7

Portugal (in 1976) and Spain (1978) were the first countries to include the right to a healthy environment in their constitutions.
Article 66 of Portugal's Constitution states, “Everyone has the right to a healthy and ecologically balanced environment and the duty

to defend it.”8 Since the mid-1970s, 92 countries have granted constitutional status to this right (see Figure 2). Constitutional law

experts observe that recognition of environmental rights has grown more rapidly over the past 50 years than any other human right.9

- Nations recognlzlng lhe righl toa healthy environment in 
constilutlons, legi,lallon, or International agreement., a, of 2012 
Nation, not recognizing the right toa healthy environment 
at the national or International level as of 2012 
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Caption: Figure 2: Nations recognizing the constitutional right to a healthy environment

Despite this progress, there is an ongoing debate about the scope and potential utility of the right to a healthy environment.
Supporters argue that the potential benefits of constitutional environmental rights include:

Stronger environmental laws and policies

Improved implementation and enforcement

Greater citizen participation in environmental decision making

Increased accountability

Reduction in environmental injustices

A level playing field with social and economic rights

Better environmental performance

Critics, on the other hand, argue that constitutional environmental rights are:

Too vague to be useful

Redundant because of existing human rights and environmental laws

A threat to democracy because they shift power from elected legislators to judges

Not enforceable

Likely to cause a flood of litigation

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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Likely to be ineffective

Is the constitutional right to live in a healthy environment merely a paper tiger with few practical consequences? Or is this right a
powerful catalyst for accelerating progress toward a sustainable future? The best way to answer these questions is by examining the
experiences of the 92 nations where this right enjoys constitutional status.

Proving a clear cause-and-effect relationship is always challenging in the social sciences. However, new research demonstrates that
the incorporation of the right to a healthy environment in a country's constitution leads directly to two important legal outcomes—
stronger environmental laws and court decisions defending the right from violations (see Box 1). Evidence indicates that the other
anticipated benefits of constitutional environmental rights also are being realized, while the potential drawbacks are not
materializing.

stronger Environmental Laws

In 78 out of 92 nations, environmental laws were strengthened after the right to a healthy environment gained constitutional status.
Laws were amended to specifically focus on environmental rights, as well as access to environmental information, participation in
decision making, and access to justice. This includes all surveyed nations in Eastern Europe (19 out of 19); almost all nations in
Western Europe (8/9), Latin America and the Caribbean (16/18), and Asia (12/14); and a clear majority in Africa (23/32).

Among the small number of nations where no constitutional influence on environmental laws is discernable are countries where
constitutional changes are very recent (e.g. Jamaica—2011, Morocco—2011) and countries wracked by civil war and other overriding
social, economic, or political crises (e.g., Democratic Republic of the Congo). Nine of the 14 nations where there is no evidence of
constitutional influence on environmental laws are in Africa. However, Kenya's 2010 constitution offers a new wrinkle intended to
overcome this legislative lethargy, mandating that new environmental laws to implement constitutional commitments must be

enacted within four years.10

In some nations, the constitutional right to a healthy environment has become a unifying principle, permeating the entire body of
environmental law and policy. This is most clearly the case in Argentina, where the reform of the constitution in 1994 to include the

right to a healthy environment “triggered the need for a new generation of environmental legislation.”11 After 1994, Argentina passed
a new comprehensive environmental law (which “sought to make the constitution a reality”), a law governing access to

environmental information, and minimum standard laws on issues ranging from industrial waste to clean water.12 The national
constitution also caused a cascade effect, as provincial constitutions were amended to incorporate the right to a healthy environment,

and provincial environmental laws were altered to identify the right as a guiding principle.13 The constitutional right to a healthy
environment also had a comprehensive effect on environmental law in other countries, including Portugal, Costa Rica, Brazil,
Colombia, South Africa, and the Philippines. A similar transformation is underway in France following the enactment of the Charter

for the Environment in 2005 (see Box 2).14

Constitutional provisions are not the only factor contributing to improved environmental laws. For example, the European Union's
accession process had a major influence on environmental legislation in Eastern Europe. Other key factors include public pressure,
the migration of ideas and legislative approaches from other jurisdictions, and international assistance from agencies such as the UN
Environment Programme and the International Union for the Conservation of Nature (IUCN).

Advance Screening of New Laws and Regulations

Constitutional recognition of the right to a healthy environment requires that all proposed laws and regulations be screened to
ensure that they are consistent with the government's duty to respect, protect, and fulfill the right. In some nations this is a formal
process. For example, in France, the Constitutional Council reviews proposed legislation prior to its enactment. In other nations, the
screening process is informal. For example in Colombia, the close scrutiny of the Constitutional Court has compelled legislators to

consider constitutional case law when drafting the content of new legislation.15

In 2005, the French Congress (including both the National Assembly and the Senate) approved the Charter for the Environment by

a landslide vote of 531–23.64 The Charter for the Environment is influencing legislation, government policy, court decisions, and the

• 
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French education system.65 In 2011, France cited the Charter for the Environment in becoming the first nation in the world to ban
hydraulic fracturing, or fracking, the environmentally destructive method of extracting natural gas from underground rock
formations. The Council of State (the highest administrative court in France) has based more than a dozen decisions on the Charter
for the Environment, on issues ranging from nuclear power to the protection of mountain lakes. While it was anticipated that the
Charter for the Environment would increase the prominence of environmental issues in French law, Professor David Marrani asserts

that “it has developed beyond all predictions.”66

Safety Net

In addition to providing an impetus for strengthening environmental laws, the constitutional right to a healthy environment has
been used to close gaps in environmental law. Costa Rica and Nepal offer examples of courts ordering governments to enact

legislation or regulations that would protect fisheries and reduce air pollution, respectively.16 The courts did not spell out the details
of the laws but merely clarified that certain legislation is an essential element of fulfilling the government's environmental
responsibilities. In other nations, courts issued carefully crafted judgments that did not compel but rather influenced states to take

action (e.g., legislation governing plastic bags in Uganda, public smoking in India, and air quality standards in Sri Lanka).17

Courts are not always willing to fill legislative or regulatory gaps. The Supreme Court of the Philippines, despite agreeing that air
pollution from motor vehicles was a threat to health, declined to order the government to convert all of its vehicles to compressed

natural gas because it believed this would have interfered with legislative and executive responsibilities.18

Prevents Rollbacks

Another legal advantage flowing from constitutional recognition of the right to a healthy environment is that it may prevent the
future weakening of environmental laws and policies (commonly referred to as rollbacks). Courts have articulated the principle,
based on the right to a healthy environment, that current environmental laws and policies represent a baseline that can be improved

but not weakened.19 This concept is called the standstill principle in Belgium and is also recognized in Hungary, South Africa, and

many nations in Latin America. In France, the principle is known as the “ratchet effect” or “nonregression.”20

Belgian authorities are precluded from weakening levels of environmental protection except in limited circumstances where there is

a compelling public interest.21 For example, a proposal to accommodate motor racing by weakening standards for air and noise

pollution was rejected.22 Similarly, Hungary's Constitutional Court rejected an attempt to privatize publicly owned forests because

weaker environmental standards governed private land.23 The standstill principle recognizes that in society's quest for sustainable
development, the only viable direction is toward stronger environmental laws and policies.

Improved Implementation and Enforcement

Recognition of the constitutional right to a healthy environment can facilitate increased implementation and enforcement of
environmental laws. Citizens, communities, and nongovernment organizations (NGOs) in Europe, Latin America, and Asia have
supplemented the enforcement efforts of the state, drawn attention to violations, and provided an impetus for the allocation of
additional resources to environmental monitoring and protection. A leading example is the cooperative approach taken in Brazil
where the public and NGOs can report alleged violations of constitutional rights and environmental laws to the independent
Ministerio Publico, which conducts investigations, civil actions, and prosecutions. The constitutional changes in 1988 that
empowered the Ministerio Publico to enforce constitutional environmental rights have resulted in a dramatic increase in

enforcement of environmental laws.24 A Brazilian judge wrote that “hundreds of pages would be needed to mention all the

precedents” set by Brazilian courts in recent years dealing with constitutional protection for the environment.25 In the state of São
Paolo alone, between 1984 and 2004, the Ministerio Publico filed over 4,000 public civil actions in environmental cases addressing

issues ranging from deforestation to air pollution.26

Increased Public Involvement

Constitutional environmental provisions have substantially increased the public's role in environmental governance. The right to a
healthy environment has been interpreted consistently as including procedural environmental rights—access to information,
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participation in decision making, and access to justice. Citizens, in ever-increasing numbers, are using these rights. Other major
factors contributing to the growing public role in environmental governance include the enhanced importance of civil society,
advances in communications technology (particularly the Internet), and in many nations the transition from closed, authoritarian
types of government to open, participatory democracy. In many nations recognizing the right to a healthy environment,
administrative processes and courthouse doors are now open to citizens who lack a traditional economic or personal interest but seek
to protect society's collective interest in a healthy environment.

Several Latin American nations—Costa Rica, Colombia, Argentina, and Brazil—are in a class of their own in terms of enhancing
access to justice. Procedural innovations have greatly increased the ability of citizens, communities, and environmental NGOs
(ENGOs) to seek judicial protection of their constitutional rights, including the right to a healthy environment. These innovations
reduce costs, decrease delays, and minimize risks previously associated with pursuing judicial remedies. The Philippines, with its

special procedural rules for environmental litigation, is moving in the same direction.27

Increased Accountability

Corporate and government accountability are increased by more rigorous implementation and enforcement of environmental laws.
One measurable indicator of the influence of the constitutional right to a healthy environment on accountability is court decisions
based on this right. Court decisions defending the right to a healthy environment have been made in at least 44 of 92 nations and are
increasing in frequency and importance. This includes almost all surveyed nations in Western Europe (8 out of 9), most nations in
Latin America and the Caribbean (13/18) and Eastern Europe (12/19), a minority of nations in Asia (6/14), but only a few nations in
Africa (5/32).

The number of reported cases per nation ranges from one (e.g. Malawi) to hundreds in some Latin American, Asian, and European
nations. In total, thousands of reported cases are available, led by Colombia, Costa Rica, Brazil, Argentina, India, the Philippines, the
Netherlands, Belgium, and Greece. The recent nature of some constitutional environmental rights, combined with difficulties in
accessing the jurisprudence of at least 46 nations, means that these statistics likely underestimate the full extent of litigation based

on the right to a healthy environment.28

Data from Latin America, Europe, and India indicate that the majority of lawsuits based on the constitutional right to a healthy

environment are successful.29 In Brazil, environmental public civil actions are successful in 67.5 percent of cases.30 In Colombia, the
applicants were successful in 53 percent of the cases related to drinking water based on the right to a healthy environment brought

between 1991 and 2008.31 In Costa Rica, roughly 66 percent of cases asserting violations of the right to a healthy environment are

successful.32 Jariwala estimated that nearly 80 percent of environmental cases brought in India up until 1999 were successful.33

These statistics assuage concerns that environmental activists will attempt to block economic development by filing frivolous
lawsuits.

Courts have ruled that the constitutional right to a healthy environment imposes three duties upon government: to respect the right
by not infringing it through state action; to protect the right from infringement by third parties (which may require regulations,
implementation, and enforcement); and to take actions to fulfill the right (e.g., by providing services including clean water,
sanitation, and waste management). In addition, courts have consistently held that laws, regulations, and administrative actions that
violate the constitutional right to a healthy environment will be struck down.

It is rare for courts to decide that the constitutional right to a healthy environment is not enforceable, although this is the case in
South Korea, Spain, the Czech Republic, Slovakia, and Paraguay. In these nations, the courts are constrained by constitutional
language specifying that the right can only be enforced pursuant to enabling legislation. Overall, constitutional principles related to
the right to a healthy environment “have created the right conditions for courts of law … to begin to play a more prominent role in

protecting the environment.”34

Addressing Environmental Justice

The constitutional right to a healthy environment should promote environmental justice by ensuring a minimum standard of
environmental quality for all members of society. Some politically weak and marginalized communities have enjoyed success in the
courts in enforcing their right to a healthy environment. Many cases, particularly in Latin America, deal with the provision of clean
water, sewage treatment, and adequate waste management, environmental concerns more likely to confront the poor than middle or
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upper classes. Millions of people enjoy clean drinking water today because the constitutional right to a healthy environment
compelled governments to invest in infrastructure and protecting water supplies.

There are many examples of courts addressing environmental injustices by defending people's right to live in a healthy environment.
Citizens in countries as diverse as Russia, Romania, Chile, and Turkey brought lawsuits based on their right to a healthy environment

and received compensation for damage to their health caused by industrial pollution.35 Because of litigation based on their
constitutional environmental rights, people in the Peruvian village of La Oroya are finally receiving medical treatment for their long-

term exposure to lead and other heavy metals emitted by a nearby smelter.36

There are some situations where systemic changes are being produced by constitutions, legislation, and litigation. In Brazil, litigation
based on the constitutional right to a healthy environment resulted in a new government policy that all citizens have the right to a

core minimum of essential services including clean water, adequate sanitation, and proper waste management.37 The comprehensive
court-ordered cleanup and restoration of the Matanza-Riachuelo watershed in Argentina will lead to improved living conditions for
millions of economically marginalized people (see Box 3).

On the other hand, it is often difficult for the communities most affected by environmental degradation to influence law and
policymaking processes or to take advantage of their constitutional right to a healthy environment. Barriers include limited
awareness of their rights, lack of financial resources, lack of access to legal assistance, and distrust of the judicial system. Some critics
claim that environmental litigation brought by middle-class litigants to enforce their right to a healthy environment worsens the
plight of the poor. For example, the closure or relocation of polluting factories in India is alleged to have displaced workers and to

have caused adverse socioeconomic effects.38 More broadly, there are unresolved questions about leakage, wherein legislation,
litigation, or other societal forces displace environmentally harmful activities from relatively wealthy nations to poorer nations or

regions.39

Level Playing Field

Another advantage of the constitutional right to a healthy environment is the prospect of a level playing field with competing social
and economic rights. Environmental laws often constrain the exercise of property rights, recognizing that there are circumstances in
which the public interest should take precedence over private interests. In many nations where environmental rights are articulated
in constitutions, courts have rejected challenges in which plaintiffs alleged that their property rights were violated by environmental
laws or policies. For example, the Slovenian Constitutional Court upheld a tax on water pollution based on the constitutional interest

in environmental protection.40 In Belgium, “courts are no longer inclined when facing conflicting interests, to automatically sacrifice

environmental interests in favor of economic interests.”41

Governments and courts go to great efforts to balance competing rights and conflicting social priorities. For example, in a Turkish
case involving air pollution from coal-fired power plants, the courts ordered the installation of pollution abatement equipment

instead of requiring the plants to be closed.42 Some would argue that courts have not gone far enough to level the playing field and
defend constitutional environmental rights, particularly in cases involving powerful economic interests, such as the Sardar Sarovar

Dam in India, the Camisea natural gas project in Peru, or French controversies involving genetically modified crops.43 On the other
hand, the constitutional right to a healthy environment played an instrumental role in the Greek Council of State's repeated decisions
to strike down approvals for the Acheloos water diversion project, the Finnish Supreme Administrative Court's decision blocking the
Vuotos hydroelectric project, Costa Rican court decisions blocking offshore oil and gas development, the Ecuadorian Constitutional
Court's rejection of the Baba Dam, Hungarian and Russian court decisions preventing the privatization of public forests, and the Thai

Supreme Court's decision to block dozens of petrochemical projects.44 These cases involved powerful actors and major economic
consequences, yet courts took bold decisions based on constitutional environmental provisions.

Finally, constitutional recognition of the right to a healthy environment can have a systematic effect on the exercise of discretion by
legislators, judges, and public authorities, pushing countless decisions in a more sustainable direction. At a minimum, constitutional
provisions requiring environmental protection should ensure a better balancing of competing interests than has been the case in the
past.

Education
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Among the many laws spurred, at least in part, by constitutionalizing environmental protection are national laws related to

environmental education in nations including the Philippines, Armenia, South Korea, and Brazil.45 Courts in India, Argentina, and

the Philippines have issued creative orders requiring governments to develop and implement environmental education programs.46

The French Charter for the Environment reportedly revitalized environmental education in France.47 Also, extensive efforts have
been made by international agencies to educate judges, enforcement agencies, prosecutors, and other groups involved in the

implementation and enforcement of environmental laws about the right to a healthy environment.48

The Impact on Environmental Performance

While the foregoing developments are impressive, the ultimate test of constitutional environmental rights is whether they contribute
to cleaner air and water and healthier people and ecosystems. The evidence in this regard is strikingly positive. Nations with
environmental provisions in their constitutions have smaller ecological footprints, rank higher on comprehensive indices of
environmental indicators created by researchers at Simon Fraser University and the Conference Board of Canada, are more likely to
ratify international environmental agreements, and made faster progress in reducing emissions of sulfur dioxide, nitrogen oxides,
and greenhouse gases than nations without such provisions. This positive relationship was consistent in a heterogeneous group of
150 nations from across the world and in two smaller, more homogeneous groups of nations (30 members of the Organization for

Economic Cooperation and Development and 17 large, wealthy democracies).49

The consistency of the correlation between constitutional protection for the environment and superior environmental performance
across three indices and four indicators provides persuasive, albeit not conclusive, evidence of substantial influence. There are other
potential explanations for this pattern. For example, it might be that the causal relationship works in the other direction—a nation
with strong environmental policies and broad public support for environmental protection may be more likely to entrench
constitutional environmental rights. In such circumstances, the costs of implementing constitutional environmental responsibilities
could be perceived as small.

However, when the consistent relationship between constitutional provisions and superior environmental performance is combined
with the evidence of stronger environmental legislation, enhanced opportunities for public participation in environmental
governance, and increasing enforcement of environmental laws, the case for entrenching environmental protection in national
constitutions must be regarded as compelling.

Most importantly, these constitutional provisions are making a substantial contribution to improving people's lives and well-being.
Benefits include improved access to safe drinking water, cleaner air, more effective sanitation and waste management practices,
more sustainable approaches to managing natural resources, and healthier ecosystems.

The Challenges Ahead

Few of the potential downsides of constitutional environmental rights have materialized. The widespread reliance on the right to a
healthy environment by citizens, legislatures, and courts demonstrates that it is not too vague to be implemented, nor does it
duplicate the protection offered by existing human rights and environmental laws. Environmental rights have not been used to
systematically trump other rights, with legislators and judges opting instead for careful balancing. There has been no flood of
frivolous litigation, as lawsuits based on the right to a healthy environment represent a small fraction of the total number of
constitutional cases in any given nation and enjoy a high success rate.

Two critiques have some degree of validity. First, there are some countries where constitutional environmental rights and
responsibilities have had minimal impact. Problems such as the absence of the rule of law (e.g., effective legal institutions, including
an independent judiciary), widespread poverty, civil wars, or authoritarian governments can pose daunting obstacles to progress in
realizing human rights, including the right to a healthy environment. Thus most of the nations where constitutional environmental
provisions have not yet had a discernible effect are in Sub-Saharan Africa.

Second, excessive judicial activism can undermine democracy by shifting power from elected politicians to unelected judges. The
most prominent example is the Supreme Court of India, which has been accused of exceeding its reach in several high-profile cases,

involving motor vehicles in Delhi, pollution of the Ganges River, and forest conservation.50 The Indian Supreme Court's actions can
be defended as responding to government's persistent failure to implement and enforce its environmental laws, as mandated by the
constitution. In general, however, excessive judicial activism is rare.
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There are still dozens of countries that have not incorporated environmental rights into their constitutions, including the United
States, Canada, China, Japan, Australia, and New Zealand. Some of these countries refuse to recognize that the right at all, making
constitutional recognition unlikely in the short term. For example, in response to a case brought to the Inter-American Commission
on Human Rights by citizens of Mossman, Louisiana, the U.S. government argued that no right to a healthy environment exists

under international law.51 Even if proven wrong on that point, the U.S. government claimed that the right would not apply to
American citizens, since the United States had persistently objected to the recognition of such a right. In China, it is likely that
meaningful recognition of the right to a healthy environment and other human rights will have to wait until the current authoritarian
government is replaced.

Another obstacle facing some countries is the extreme difficulty inherent in amending the constitution. For example, Denmark has
not revised its constitution since 1953. Canada's constitution is also notoriously hard to amend.

In countries whose constitutions are silent on the environment, options for moving forward include legislative recognition of the
right to a healthy environment, litigation that seeks to establish that the right is implicit in another constitutional right, or
recognition at the subnational level. In the United Kingdom, a joint committee of the House of Commons and the House of Lords

recommended that the right to a healthy environment be included in a proposed UK Bill of Rights.52 Canada came close to legislating

an environmental bill of rights in 2011.53 While ordinary laws recognizing the right to a healthy environment lack the legal strength
and symbolic power of constitutional provisions, they are a step in the right direction.

In at least 20 nations—from Argentina to Israel—where the constitution did not include explicit environmental rights, supreme or

constitutional courts have ruled that the right to life includes an implicit right to a healthy environment.54 In a typical example of
judicial reasoning, the Supreme Court of Nepal held that “since a clean and healthy environment is an essential element for our

survival, the right to life encompasses the right to a clean and healthy environment.”55 Again, the United States is an outlier, as

American courts rejected this argument in several cases during the 1970s.56

Conclusion

The right to live in a healthy environment continues to gain recognition. New constitutions incorporating the right to a healthy
environment were enacted in Kenya and the Dominican Republic in 2010, and in Jamaica, Morocco, and South Sudan in 2011. New
constitutions in Iceland and Zambia, pending formal approval, include the right. A broad coalition of Zimbabwean civil society
organizations has called for the drafting of a new constitution with a “justiciable Bill of Rights that recognizes civil, political, social,

economic, cultural and environmental rights.”57 In 2012, the UN Human Rights Council appointed an independent expert to report

on the universal right to a healthy environment.58

From Argentina to Zambia, something extraordinary is happening. In communities, legislatures, and courtrooms around the world, a
new human right is blossoming from seeds planted decades ago. The constitutional right to live in a healthy environment represents
a tangible embodiment of hope, an aspiration that the destructive, polluting ways of the past can be replaced by cleaner, greener
societies in the future. While no nation has yet achieved the holy grail of ecological sustainability, the evidence indicates that
constitutional protection of environmental rights can be a powerful and potentially transformative step toward that elusive goal. As
Gus Speth, former dean of the Yale School of Forestry, recently stated, “I am very excited about the move to rights-based

environmentalism. Lord knows we need some stronger approaches.”59

Box 1. Research Methods

This article is based on research conducted as part of a doctoral dissertation exploring linkages between constitutions,
human rights, and the environment. The goals of this research were to determine:

The extent to which environmental protection, and in particular, the right to a healthy environment, is now
included in national constitutions.

Whether these environmental provisions are enforceable, at least on paper.

• 

• 
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The extent to which these constitutional provisions influenced environmental laws, court decisions, and, most
importantly, environmental performance.

The constitutions of 193 UN member nations were reviewed to identify environmental protection provisions and
limits, if any, on their enforceability. An unprecedented analysis of environmental laws and court decisions was
undertaken, covering the 92 nations whose constitutions explicitly recognize the right to a healthy environment. This
systematic research utilized newly available national and international databases of environmental laws and
jurisprudence, as well as online translation programs. Quantitative statistical analysis, using seven different metrics
of environmental performance, was used to investigate whether nations with constitutional environmental provisions

performed better than nations without such provisions.60

Box 2. France's Charter for the Environment

In 2001, French President Jacques Chirac unveiled a proposal for a constitutional Charter for the Environment that
incorporated recognition of the right to live in a healthy environment, the obligation to protect the environment, the
precautionary principle, and other key ecological principles. Chirac's proposal was greeted with skepticism from

environmental groups and opposition from the business community.61 Pundits suggested he was merely trying to

secure green votes in the 2002 election.62 Chirac ignored the critics and enthusiastically championed his proposal:

The Charter was drafted following a major national public debate and has been submitted to
Parliament. It declares everyone's right to live in a balanced environment that is not harmful to their
health. It calls on everyone, and first and foremost the State, to adopt an attitude of responsibility
based on education, information, prevention, precaution and compensation for the sake of future
generations. This text raises great hopes. I am aware of the questions that such a move could raise
and I understand them, but I believe that the adoption of this Charter will represent a huge step
forward for France. … A benchmark text that will inspire France's national, European and

international policies for decades to come.63

Box 3. Beatriz Mendoza vs. The World

One of the most extraordinary environmental court decisions in history occurred in Argentina in 2008, and its
consequences, like the aftershocks of an earthquake, continue to be felt. The case was started in 2004 by Beatriz
Mendoza, a health care worker living in a poor and heavily polluted area of Buenos Aires. When her own health began
to suffer, Mendoza enlisted neighbors and lawyers and filed a lawsuit against the federal, provincial, and municipal
governments as well as 44 industrial polluters, asserting violations of her constitutional right to a healthy
environment. Because of the lawsuit's broad scope, Argentina 's media dubbed the case Beatriz Mendoza vs. The
World.

The Matanza-Riachuelo River is acknowledged as one of the most polluted water bodies in Latin America. The area
where Beatriz Mendoza lives is surrounded by petroleum refineries and petrochemical facilities. The air, water, and
soil are heavily contaminated, and residents suffer from myriad health ailments, ranging from skin rashes and
breathing problems to cancer and birth defects.

In 2006, the Supreme Court of Argentina (the nation's highest court) ordered governments and industry to provide
detailed information about the state of the Matanza-Riachuelo watershed. In 2007, the court ordered the government
to draft a cleanup and restoration plan. Recognizing the limits of its own expertise, the court appointed leading
scientists from universities to review and critique the government's plan. The court also held a series of open
hearings, where members of the public could contribute to the process.

In 2008, the Supreme Court issued a comprehensive decision in which it ordered, on a strict schedule:

• 
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Regular inspections of all polluting enterprises and implementation of wastewater treatment plans

Closure of all illegal dumps, redevelopment of landfills, and cleanup of the riverbanks

Improvement of the drinking water, sewage treatment, and stormwater discharge systems in the river basin

Development of a regional environmental health plan, including contingencies for possible emergencies

Supervision, by the federal Auditor General, of the budget allocation for implementation of the restoration
plan

Ongoing judicial oversight of the implementation of the plan, with a federal court judge empowered to resolve
any disputes related to the court's decision

Notice that any violations of the timelines established by the court would result in daily fines against

responsible politicians67

These remedies are intended to restore past damage, as well as to prevent future degradation of the river system.

Substantial on-the-ground progress has already been made. The World Bank approved US$2 billion in financing for

the Matanza-Riachuelo Basin Sustainable Development Project.68 The Argentine government established a new
watershed authority that must (i) implement a comprehensive action plan, (ii) coordinate and harmonize activities,

and (iii) control and monitor environmental compliance.69 The number of environmental inspectors in the region is

increasing from three to 250.70 Progress made by mid 2011 included provision of clean drinking water to 1 million
people, a new sewage treatment system serving half a million people, 167 polluting companies closed, 134 garbage

dumps closed, and the creation of 139 sampling points for monitoring water, air, and soil quality.71 The Supreme
Court continues to hold quarterly public hearings in which it questions the federal Environment Minister and the
head of the watershed authority on progress toward fulfilling the court's order. International scholars have hailed the

litigation for its “remarkable policy impact” and benefits for marginalized communities.72 As the World Bank
observed, there have been previous pledges to restore the Matanza-Riachuelo watershed, but the Supreme Court

ruling ensures an unprecedented degree of political and legal accountability.73
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2 

Textualizing environmental constitutionalism 

With such a high percentage of Nepal is totally dependent on the land for smvival, a 

hcalthy environment and continued supply of natura] rcsources are vital. Activists are 
now pushing for environmental rights to be enshrined as a fundamental right in the 

new constitution. 

Nepali Times' 

In Latin Ameriea, cnvironmental rights have been expressccl in most of the region's 

constitutions, a phenornenon that can be traced back to the 1972 Stockholm 

Confcrcncc on Environment and Devclopmcnt where the linkage bclween human 
rights and the environment began to evolve. Same eountries have devoted wholc 

chaptcrs of their constitutions to environmcntal rights. Moreover, lawyers are asscrting 

the right and courts are devcloping eonstitutional jurisprudencc around it. 

'forn Ankcrsen 2 

As we have seen, environmental priorities cannot be achieved by virtue of 

establishecl international law and clomestic statutory and regulatory laws alone. 

Environmental constitutionalism can help to bridge the gaps left by these 

other legal regimes. In what has been called an environmental rights "revolu

tion," the constitutions of about three-quarters of nations worldwicle -

inhabitecl by the majority of the planet's inhabitants - acldress environmental 

matters in same fashion. 3 Boycl reports that, as of 2012, 147 of the worlcl's 

1 Rai, Dewain. "Naturally Nepal: Protecting the Natura! Environment is Protccting the Nation." 
Ne/Jali Times (May 22-28, 2009). 

' Ankerscn , Thomas T. "Sharcd Knowlcdgc, Sharcd Jurisprudcncc: Learning to Spcak 
Environmcntal Law Crcolc (Criollo)." Tulane Environmental Law Joumal 16 (2003): 820. 

3 Sec, e .g. , Turner, A Substantive Enviromnental Right, and Hayward, Constitutiona l 
Environmental Rights, 12-13 (advocating constitutional incorporation of environmental rights); 
Hiskcs, Human Right toa Green Future (a rguing for constitutional consideration of future 
gcnerations); sec Boyd, Enviromnental Rights Revolution (rcporting on the many countries 
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193 United Nations members contain constitutions that address environmen

tal matters in some form. 4 The constitutions from about 76 nations specifically 

recognize some kind of right to a quality environment (Appendix A). Several 

clozen impose corresponding duties on individuals (Appendix B) or the state 

(Appendix C) to protect the environment. Dozens more recognize environ

mental protection as a matter of national policy (Appendix D). Dozens of others 

recognize specific rights concerning topics like sustainability and climate 
change (Appendix E), miscellany (Appendix F), and rights to water (Appendix 

G). Constitutional provisions from subnational units in several countries recog

nize environmental rights in some fashion (Appendix H). And lastly, about 

three dozen establish special procedural rights in environmental matters 

(Appendix I). Some countries do all of these things, while others do none of 

them. Most fall somewhere in between. 

There is room for interpretation in each category. Boyd identifies 95 coun

tries as providing a right to a quality environment, including provisions that 

impose du ties on state actors to uphold a quality environment. 5 Moreover, 

Ginsburg reports that about three-quarters of constitutions in force promote 

environmental protection in some fashion. He observes that constitutionally 

embedded environmental provisions are "almost universal" in Eastern 

Europe, reflected in about three-quarters of countries in Sub-Saharan 

Africa and Latin America, but more rare in North Africa, the Middle East 

and Oceania regions.6 Ginsburg concludes that 70 countries have provisions 

that provide a right to a quality environment, with 89 imposing an individual 

duty and 164 a duty of the state to protect the environment. He also repoits 

that 40 more recognize environmental policies,7 and that about two-thirds 

(126) of the constitutions in force address natura] resources in some fashion, 

including water (63), land (fo), fauna (59), minerals and mining (45), flora 

(42), biodiversity or ecosystem services (35) , soil/subsoil (34), air (28), nature 

(27), energy (22), and other (17).8 

that have upgradcd or institutcd cnvironmcntal laws sincc rccog11izing constitul:ional 
cnviro11rncntal rights). 

•1 Boyd, David R. The Right toa Healthy Environment: Revitalizing Canada's Constitutio11. UBC 
Press, 2012: 65. 

5 Ibid. , 65-7. Sec also, Boyd. "The Constitutiona l Right toa 1-Icalthy f.nvironment." 
Environment: Science and Policy for SHstainable Development 54(4) (July-August, 2012), 3-15, 
available at www.cnvironmcntmagazinc.org/Archives/Back%2olssucs/zo12/July-Augt1st%202012/ 
constitt 1tional-righ ts-ft 1 ll . I 1 trnl 

6 Ginsburg, Tom Constitutionmaking.org option rcports, cnvironrncntal provisions (November 6, 
2009), available at www.iconnectblog.com/zoo9/u/new-rcport-on-constitutional-treatrncnt-of
thc-cnvironmc11t 

7 Ibid. 8 Ibid. 
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Tlrns, environmental constitutionalism is shaping constitutional reforma

tion, 9 intergenerational equity,10 and legislative responses to environmental 

challenges11 worldwicle. 
We will begin here by consiclering the factors that might influence the 

]ikel ihoocl that a country will instantiate constitutional environmental rights 

in the first place, and then turn to the extent to which countries expressly 

recognize substantive constitutional rights to a quality environment, and 

other forms of constitutional environmental rights . We conclucle the 

chapter by considering textual and structural presumptions about 

enforceability. 

LJKELIHOOD OF CONSTITUTIONAL INSTANTIATION 

OF ENVIRONMENTAL RIGHTS 

Why are some countries more likely to constitute environmental rights than 

others? Predictors include preclilection toward constitutionalization of rights 

in general, tolerance of other socioeconomic rights, isomorphism, social strife, 

situational sirnilarities, and clegree of environmental degradation. 

Debates about environmental constitutionalism are often shapecl by three 

overarching considerations. First is whether human rights, inclucling environ

mental rights, ought to be constitutionalized at all,1 2 and, if so, whether they 

shoulcl be incluclecl as a substantive feature in the instrument's "Bill of Rights" 

or otherwise. 13 On one hand, substantive rights are those that indiviclual s 

within society might deem most salient, including rights to life, liberty, and 

clignity. 14 These are preferable to rights' advocates. Entrenched constitutional 

9 Sce, e.g., Turner, A Substantive Enviromnental Right, and Haywarcl, Constitutiona1 
Enviromnental Rights, 12-13 (aclvocating constitutional incorporation of cnvironmcntal 
righ ts). 

'
0 Sec, e.g., Hiskcs, Human Right toa Green Future (arguing for constitutional considcration of 

futurc gcncrations). 
" Sec gcnerally, Boyd, Right to a Healthy Environment (rcporting on the many countrics that 

have upgradccl or inst:ituted cnviromncntal laws sincc recognizing constitutional cnvironmental 
rights). 

12 Sec Haywarcl, Constitutional Environmental Rights, 63-92 (arguing in fovor of 
constih1tionalizing cnvironmcnt:al rights). 

,, Ibid., 93-128. 
I.\ Sec gcncrally, May, "Constih1ting Fundamental Environmcnta l Rights Worlclwiclc," 113, citing 

John Hart Ely, who dcscribed the U.S . Constitution as "not one of tiying to set forth somc 
govcrning idcology . . . but rathcr one of ensuring a durable strnct:ure for the ongoing rcsolution 
of policy clisputes[.]" John Hart Ely, Democracy and Distrust: A Theory of Judicia/ Review. 
Harvard Paperb,1eks, 1980: 90. 
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panels are less indicative of judicial receptivity to environmental constitution
alism nationally. Relying on lower and administrative decisions can be prob

lematic in other ways. Written decisions from these panels may not exist. Jf 
they do, they may be difficult to locate or unavailable. And if they can be 
found, they too can be subject to differences in translation or too spare to offer 

insight into bow environmental constitutionalism shaped the outcome in the 
case. Thus, we choose to focus on decisions from domestic constitutional and 
apex courts as the optimal indicators of judicial tolerance to environmental 

constitutionalism in any given country. 
What these decisions reveal is that judicial receptivity to environmental 

rights cases can be divicled into four categories. First, some comts have 

recognized causes of action to enforce express constitutional rights toa quality 
environment and of nature. We call these "independent" environmental rights 

cases because they do not rely upon other constitutional provisions. The 
leading independent environmental rights cases come from Central Europe 
and Latin America where many courts have been enthusiastic enforcers of 

textually explicit environmental provisions. Second, some courts have recog
nized a right to a quality environment as an adjunct of constitutional provisions 

that direct the government to protect the environment as a matter of duty or 
policy. We call these "dependent" environmental rights cases because they 

depend on the existence of environmental policy provisions that are typically 
not judicially enforceable. The Supreme Court of the Philippines has been a 
pioneer in deciding dependent environmental rights cases. Third, some courts 

recognize environmental rights as being implicitly inc01vorated into other 
substantive, enforceable constitutional rights, including a right to life, family, 
or dignity. We call these "derivative" environmental rights cases because the 

cause of action derives from another constitutional right. High courts in India, 

Pakistan, and Nepal have been at the forefront of recognizing dependent 
environmental rights. Last, constitutional and apex courts in most of the 

countries to have adopted environmental rights have yet to engage them other 
than episodically. We call these "clormant" environmental rights. With this 
framework in mincl, we turn to the cases. 

Independent environmental rights 

Dozens of countries have constitutions that expressly recognize a right to a 
quality environment, as Chapter 2 details. Only a fraction of these provisions, 
however, have been tested before domestic constitutional or apex courts. Most 

cases involving constitutional environmental rights, including some of the 
earliest, come from courts in South America and Central Europe. 
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Courts in South Arnerica have also been willing to engage environrnental 

constitutionalism. For example and as noted earlier, in 1988, the Supreme Comt 
of 8hile in Pedro Flares y Otros v. Corporaci6n del Cobre, Codelco, Divisi6n 
Salvador upheld a constitutional environrnental right "to live in an environment 

free from contarnination," to stop the deposition of copper mill tailings onto 

Chilean beaches, which was adversely affecting protected marine life.56 

And then in 1997 the Supreme Court issued what may be Chile's most 
significant constitutional environmental rights clecision. The Tierra del Fuego 

region of Chile contains some of the world's last remaining continuous stands 

of cold-climate virgin forests, known as "dwarf trees," in the world, stands that 

were spiecl upon and written about by Magellan and D arwin. The US-based 

Trillium CoqJoration, however, saw the trees as cropland for the global paper 

market, and asked the Chilean government for permission to log 270,000 

hectares of it for $350 million in what was known as the "Rio Conclor Project." 

The Chilean government saw economic opportunity, and approvecl the appli

cation. Controversy ensued. Houck explains it this way: 

Tierra del Fuego remainecl an isolatecl elab at the foot of the continent and a 
dragon at the gate to the Pacific Ocean. One sailed by Tiem1 del Fuego, God 
willing, as quickly as one could. The thick and stunted forests also remained 
untouched and off the radar of a globalizing world until 1993, when an 
enterprising businessman from Seattle, Washington decided to buy thern 
and cut the timber. Sudclenly, Tierra del Fuego mattered, halfway up the 
chain of the Andes Mountains to Santiago, Chile and back to the board
roorns of corporate North America. T'he furor was certainly a surprise. Who 
coulcl possibly care about some dwarf trees at the bottom of the world?57 

Chilean citizens brought a lawsuit, claiming that the Rio Condor Project 
violated their constitutional "right to live in an environment free from con

tamination ."58 The Suprerne Court of Chile agreed. In what is known as the 

Trillium decision, the Court enjoined the project, holding that the Chilean 

56 The cases includc Pablo Orrego Si/va)' Otros v. Empresa Electrica Pange SA (Supreme Court 
of Chile, August 5, 1993), 811d Antonio Hon1ath Kiss)' Otros v. Nat'/ Comm'n for the Env't 
(Suprerne Court of Chile, March 19, 1997 ), citecl in Kiss and Shclton, Intenwlional 
Enviromnental Law, 7. 

57 Houck, "Case of Sustainablc Dcvcloprnent," 294-5. Sec also the Center for International 
Environmental Law (CIEL). Chi/ean Supreme Court Rejects Controversial Trillium Logging 
Project (March 21, 1997), availablc at www.cicl.org/Publications/trillium.html (provicling case 
backgrouncl). 

58 The "Trilliurn Case," Dccision No. 2.732-96, at 8 (Suprcme Court of Chile, March 19, 1997), 
av,1ilable at www.cl8w.org/nodc/i310 [hereinaftcr Trillium]. Sec gcnerally, Houck, Taking Back 
Eden, 151-74 (stmy bchincl Trilliurn, with pictures). 
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constitution required "the maintenance of the original conclitions of natural 

resources," and that governmental agencies were requirecl to keep "human 

inte1vention to a minimum."59 

In the aftermath of Trilliwn, Chile institutecl an environmental review 

procedure to hear constitutional claims. Houck believes that this has all but 

relegatecl the country's constitutional environmental rights to administrative 

purgato1y: 

The constitutional right to protect the environment - the basis of the first 
Supreme Court opinion - has been lost in the interminable hallways of 
administrative law. One has the impression that it will be a hot day in Tierra 
del Fuego before the Chilean jucliciary goes this way again. This saicl, the 
decision produced one ineluclible effect. An intact, virgin, and very unusual 
forest park at the very bottom of the worlcl. 60 

In the Trillium decision, the Court also held that the constitutional right to a 

healthy environment is owecl to all citizens, thus allowing the plaintiffs to 

pursue the matter as an acci6n ele amparo even though none of them bad 

personally suffered any injury.6
' Likewise, in Proterra v. Ferroaleaciones San 

Rcmwn S.A., the Supreme Court of Peru permittecl citizens to proceecl with 

such open standing to enforce entrenched environmental rights .62 Moreover, 

in keeping with the Minors OfJosa v. Factoran clecision, the Philippine 

Supreme Comt in Metropolitan Manila Development Authority v. Concemecl 
Residents of Manila Bay recognized broad stand ing to enforce environmental 

constitutional rights, allowing for citizen stancling in matters that are of 

59 Trillium, parn 12. 60 Houck, "Case of Sustainablc Devclopmcnt," 314 (footnotcs omittcd). 
6

' An acci6n de am{Jaro isa causc of action to enforee constitutional rights, used widely 
throughout the Spanish-spcaking world. As Professor Houck cxplains, 

the proccss is variously ea llcd an action of amparo or hi.tela and works like a habeas 
cor{Jus. Onc story goes that a Spanish judgc was dining on the veranda one day when a 
group of sokliers eamc down the street, kicking and propelling a prisoner abead of thcm. 
The prisoncr ealled out, "Proteet me!" ("Amparo!"), at which point the judge ordered 
the solcliers to stop, held a hearing 011 the matter, and freed tbc prisoner. Whatever the 
true origins, Spanish and Latin Americ:m jurisprudcnec have lang affordcd speeia l 
adj udieation for constitutional rigbts. When a eonstitutional violation is allcged, plain
tiffs may go di rec tJy to a judge, bypassing th e labyrinth and dclays of civil practicc. All of 
this would be academie but for the faet that, ycars after they wcre enaeted, enterprising 
environmcntal lawyers dug up the forgotten environmental provisions of their eountry's 
eonstitutions and began seeking direet and exped ited am{Jaro review to dctermine what 
the phrase "right to a hcalthy environment" might mem·1. 

Houek, "Case of Sustainable Development," 306 (footnotcs omittcd). 
62 Proterra v. Ferroaleaciones San Ramon S.A. Judgment No. 1156-90 (Supreme Court of Peru, 

November 19, 1992), cited in Brueh el al. , "Constitutional F.nvironment,11 Law," 27. 
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"paramount interest to the public" or of "transcendental significance to the 

people."63 (Chapter 4 addresses standing in detail. ) 

Constitutional and other apex courts in other countries in Latin America 

have been receptive to envi ronmental constitutionalism. In Carlos Roberto 
Garcia Chacon , the Constitutional Court of Costa Rica upheld a constitu

tional "right to a healthy and ecologically balanced environment" as being 

fundamental, self-executing, and enforceable. 64 T he Comt wrote that "all 

citizens possess to live in an environment free from contamination. T his is 

the basis of a just and productive society. "65 In another case, the Consti

tutional Court of Costa Rica invoked th e same provision to stop a trans

national banana company from clear-cutting approximately 700 hectares 

near the Tortuguero National Park.66 T he protected area includes nesting 

habitat for the endangered green macaw. 

Courts in Argentina have found enforceabl e that country's constitutional 

guarantee that "[a]ll inhabitants enjoy the right to a healthful , balanced 

environment fit for human development, so that productive activities satisfy 

current needs without compromising those of future generations . .. "67 In 

1993, the Supreme Court of Argentina observed that "[t]he right to live in a 

healthy and balanced environment is a fundamental attribute of people. Any 

aggression to the environment ends up becoming a threat to life itself and to 

the psychological and physical integrity of the person."68 In Alberta Sagarduy, 

63 Vclasco, Prcsbitcro J., Jr. "Manila Bay: A Daunting Challcnge in Environmental 
Rehabilitation and Protection." Oregon Review of[ntemational Law 11 (2009): 445. 

64 Sec Fabra, Aclriana and Eva Arna!, "Review of Jurisprudcncc on Human Rights and th e 
Environment in La t.in Amcrica," 11. 5 (Joint UNEP-OHCHR Expert Seminar on Hu man Rights 
and the Environment, Background Papcr No. 6, 2002), Office of the United Nations High 
Commissioncr for Human Rights, Gcncva, Jimuary 14-16, 2002, availablc at www2.ohchr.org/ 
english/issues/environment/cnviron/bp6.htm (describing right as a "fundamental human 
right") . Sec also Presielente ele /mv socieelael Ma rlene S.A. v. Municipalielael de 'J'ihas, Sala 
Constitucional de la courte Supreme ele justicia. Dccision No. 6918/94 (Const. C t. Costa Rica, 
November 25 , 1994), citccl in Kiss and Shclton, International Environmental Law, 8. 

61 Fabra and Arna!, "Rcview of Jurispruclcncc." 
66 Sec Bruch et al. , "Constitutional Environmental Law," 26; Environment Law Alliancc 

Worldwicle (ELAW), Va/-uing Biodiversity in Costa Rica (July, 1999), ava ilable at www.elaw. 
org/n od c/866 

<;7 Argentina constitution , pt. 1, ch. Il , art.. 41. 
r;~ lrazu Margarila v. Copetro S.A. Camara Civil y Comcrcial ele la Plata, Ruling ofMay 10, 1993, 

in Kiss and Shelton, lntemational Enviromnental Law, 7. Accord Asociaci611 Para la Protecci6n 
de Medio Amhiente y Eelucacion Ecologica "18 de Octuhre" v. Aguas Argentinas S.A. y otros, 
Fccl. Appcl la tc Tribunal of La Plata (2003); Kattan, Alberta E. Y. Otro C. Gobiemo Nachona l
Poeler Ejecutivo. Juzgado Nac ional ele la Instancia en lo Contencioso aclministrativo Fcclcral. 
No. 2 (JNFccl Contcncioso ,1clmi11istrativo, May w, 1983), La Lcy, 1983-D, 576. Sec also 
Argentina constitution, pt. 1, ch. Il , art. 41. 
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the Supreme Court of Argentina upheld a citizen's rights to enforce consti

tutional environmental rights without first having to exhaust administrative 

remeclies. 69 And in Sociedad de Fomento Barrio Felix v. Camet y Otros, the 

comt even invoked the provision in upholcling the right to enjoy an ocean 
view.7° 

The Constitutional Court of Ecuador has embracecl that country's consti

tutional guarantee of substantive environmental rights. For exarnple, in 

Fundaci6n Natura v. Petroecuador, the court uphelcl a civil verdict against 

Petroecuaclor on the basis that the procluction of leaclecl fuel violatecl Ecua

dor's constitutional guarantee to a "healthy" environment.7' In Arco Iris v. 

Instituto Ecuatoriano de Mineria, using the same right to a healthy environ

ment, the Court concluclecl that clegradation of Poclocarpus National Park "is 

a threat to the environrnental human right of the inhabitants of the provinces 

of Loja and Zamora Chinchipe to have an area which ensures the natura! and 

continuous provision of water, air hurnidity, oxygenation and recreation ."72 

Nonetheless, the temptation oflucrative opportunities to exploit the country's 

abundant natura! resources presents a persistent challenge to responsible 

stewardship of its globally significant environment. 

In the irnmediate aftermath of the fall of communism, courts in sorne post

communist countries in Central and Eastern Europe also aimed to imple

ment newly rninted constitutional environmental rights provisions. For 

example, in 1989, Hungary amended its constitution to recognize "the indi

vidual's right to a healthy environment."73 The Constitutional Court of 

Hungary seems to have been the first in Central and Eastern Europe to give 

force to this type of provision. In Allwtmdnybr6sdg (1994), the court held that 

the Hungarian legislature's efforts to sell for cultivation previously nationalized 

forested lands under the former communist regime would be unconstitu

tional, finding that it violated the constitutional environmental rights residing 

69 Sec Fabra and Arna], "Rcvicw of Jurisprudcncc." 
70 Ibid. (citing Sociedad de Fomento Barrio Felix v. Gamet y Otros); sec also Irazu Margarita v. 

Co/xtro S.A., in Kiss and Shelton, International En.vironmental Law, 7. 
7' Fundaci611 Nahira v. Petroecuador. Case Nos. 377f90, 378/90, 379/90, 380/90 combined. 

Rcsolution No. 230-92-CP (Tribunal of Constitutional Guarantccs, October 15 , 1992). 
72 Arco Iris v. lnstituto Ecuatoricmo de Mineric1. Case No. 22{/90, Judgmcnt No. 054-93-CP 

(Constitutional Court of Ecuador), translated in Bruch et al., "Consbtutional Environmcntal 
Law," 26. 

73 A Magy,n Kijztarsasag Alkob11anya [Constitut.ion of Hungary] ch. l, art. 18 (''The Rcpublic of 
Hungary recognizes and shall irnplement the individual's right toa healthy environment."), 
art. 70/D(2) (rcquiring State to implement this right "through ... protccbon of the . .. natura] 
envir011mcnt."). 
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in the Hungarian constitution .74 The court rejected the state's justification for 

the repeal, reasoning that "[t]he right to a healthy environment guarantees 

the physical conditions necessa1y to enforce the right to human life ... 

extraordinary resolve is called for in establishing legislative guarantees 

for the right."75 Thus, it held that, once the state created a baseline of 

environmental protection, it could not thereafter degrade it.76 The court 

also held that violation of environmental rights ran afoul of the constitution's 
"right to life."77 

The Constitutional Court of Latvia has been particularly active in enforcing 

that country's constitutionally enshrined environmental rights. Section 115 of 

the Constitution of Latvia provides: "The State shall protect the right of 

everyone to live in a benevolent environment by ... promoting the preserva

tion and improvement of the environment." The court has struck several local 

land use decisions as violative of Article n5, especially in the context of 

activities that might cause or contribute to flooding. For example, in 

Amoli,;ia v. Garlwlne Pagasts Council, the court held that a local land use 

development plan that would have permitted development of flood zones was 

unconstitutional under Article n5.78 The court held that by allowing develop

ment in flood zones the city council had fallen short of its duty to "promote 

the prese1vation and improvement of the environment. " It also held that that 

the land use plan violated the affected individuals' "fundamental right to live 

in a benevolent environment," which, the court wrote, ''shall be directly and 

immediately applied." Likewise, in Balams v. Adazi Parish Council, the comt 

struck a land use plan for largely the same reasons.79 And in Gruba v. furmala 
City Council, the court drew support from the Stockholm Declaration and the 

Aarhus Convention in striking ano ther land use development plan as violative 

74 Alkotmdnybr6scig. MK. No. 199+fDccision 28. Hungary Constitutional L1w Court, 1994, availablc at 
ht~J://pt1blic.mkab.ht1/dcvklontcsck.nsf/o/2CA99789528506iDC1257ADA005259CE; Krnvchcnko, 
Svitlana. "Citizcn Enforccmcnt ofEnvironmcntal Law in Eastcrn Europc." Widener Law Review 10 
(2004): 475,484 (calling it "a remarkable case."); Stcc, Stephen. "Ecological Rights Advm1cing the 
Rulc ofLaw in Eastcm Europc." Joumal o(Environmental Law and Litigation 13 (1998): 275, 320-1. 

75 Alkotmanybfr6sag (Hungary, 1994). 
76 Ibid. , 1-3. Same clcscribc this case as cnforcing a "th ird gcneration" right. Sec Dupre, 

Cathcrinc. Im(Jorting the Law in Post-Co111111u11ist Transitions: The Hungarian Constit11.tio11al 
Court and the Right lo Human Dignity. Hart Publishing, 2oor 69. 

77 Sec Duprc, Imporling the Law, 69, 73-4. As addrcssccl in Chaptcr 2, Hungary rcvised the 
provision, and acldcd policy dircctivcs and other provisions addrcssing the environment. 

78 Anwli~w v. Carkaln.e Pagasts Council , No. 2006-09-03 (Latvia Constitutional Court, 2007) 
(Latvi jas Rcpublikas Satvcrsrncs ticsa), availablc at www.satv.ticsa. gov.lv/11pload/judg__2006-09-
03.htrn 

79 Balams v. Adazi Parish Council, No. 2007-12-03 (Latvia Constitutional Court, 2007) (Latvijas 
Rcpublikas Satvcrsrnes bcsa ), avai lablc at www.satv.ticsa .gov. lv/uploacl/j1.1dg__2007-12-03.htm 
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of an individual's right to live in an environment that does not endanger 

human health and well-being.80 These decisions were dispositive, meaning 

that the government decision makers were en joined from implementing the 

challenged plans. 

Nonetheless, the court had determined that the right to a "benevolent" 

environment was not absolute, but involved a balancing of costs and the 

public good. 81 Evidence matters. Accordingly, in Baldzens v. Cabinet of 
Ministers, the court rejected a community's challenge to the Ministry of 

Environmental Protection and Regional Development's issuance of a permit 

to operate a hazardous waste incinerator for failure to submit sufficient 

evidence that environmental harms outweighed ensuing public benefit.82 

Section 115's right to a benevolent environment can also be outweighed by 

other constitutional guarantees. For example, Zandbergs v. Kuld'iga District 
involved a challenge to a water district's plan to condemn a large parcel of 

property for use as an impoundment to supply water for a hydroelectric 

station. 83 The affected landowner argued that the plan violated the constitu

tionally protected use of his private property. The water district countered that 

the project advanced the use of renewable energy resources, and therefore 

promoted its constitutional duty to promote a "benevolent environment." The 

court sided with the landowner, however, finding that the adverse effect on 

the landowner outweighed the environmental benefits of renewable energy 

production. 

Courts elsewhere in Central and Eastern Europe have shown receptivity 

to environmental constitutionalism. Most notably, in Senih Ozay v. Ministry 
of the Environment, Ankara and Eurogold Madencilik AS, the Turkish gov

ernment agreed to allow the giant French mining conglomerate to use 

cyanide heap-leaching to mine gold and other metals from a centuries-old 

80 Gru.ba v. furmaia City Council, No. 2008-38-03 (Latvia Constitutional Court, 2009) (Ecolex), 
avai lablc at www.ccolcx.org/ccolcx/lcdgc/vicw/RccorclDcta ils; 
DIDPFDSljsessionid=BB641885F.3AA2968FBF.2D79C7AADDAfo?id=COU-
159872&inclcx=courtdccisions [hereinafter Gruba]. Sec also the case surnmary, availablc at 
http://www.uncce.org/filcadrnin/DAM/cnv/pp/complianccffFon_A_to_J/ 
Latvia_2009_Junnalas.pdf 

8
' Coalitio11 for Natu.re and Cultural Herilage Protection v. Riga City Council, No. 2007-11-3 

(Latvia Constitutional Court, 2008) (Latvijas Republikas Satversrnes tiesa ), availablc at www. 
sa tv. ticsa.gov. lv/u ploacl/j udg.._2007-11-03. htm 

82 Baldzi!ns v. Cabinet of Ministers, No. 2002-14-04 (Latvia Constitutional Court, 2003 ) (L,1tvijas 
Republikas Satversrnes tiesa), available at ww,;,,.satv.tiesa.gov.lv/uploadhoo2-14-04E.rtf 

83 Zanclbergs v. KHldiga District, No. 2005-1 0-03 (Latvia Constihltional Court, 2005) (Latvijas 
Rcpublikas Satversmcs ticsa), availablc at www.satv.t.icsa.gov. lv/uploaclhoo5-10-03F..rtf 
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olive-growing region in Turkey.84 After government-paid loggers began to 
remove olive trees, olive farmers brought a suit claiming that the government's 
license contravenecl T urkey's new constitutional environmental right "to live 
in a healthy, balanced environment." Turkey's highest administrative court 
agreed, stopping the operation in its tracks. 85 

Often inspired by developments elsewhere, courts have uphelcl independ
ent provisions, including in Po1tugal, where a court upheld "the right to a 
healthy and ecologically balancecl human environment and the duty to 
defend it,"86 and in South Korea, where a court interpreted an independent 

environmental rights provision as actionable, although it cleclined to find that 
the government's failure to regulate the use of loudspeakers used in further

ance of political campaigns to have violated the right. 87 

Dependent environmental rights 

Some courts have recognized substantive environmental rights as dependent 
upon some other constitutional directive that advances good environmental 

governance. The Supreme Court of the Philippines has led the way in 
enforcing such dependent environmental rights. In th e celebrated case of 

Minors Oposa, attorney, writer, and law professor Tony Oposa filed a lawsuit 
on behalf of his children, his friends ' children, and generations to come to 
"'prevent the misappropriation or impairment' of Philippine rainforests and 

'arrest the unabated hemorrhage of the counhy's vital life-support systems and 
continued rape of Mother Earth."'88 At one time, the Philippines conta.inecl 

nearly 100 million acres of verdant, ancient forests. 89 By the 1990s, commer

cial logging hacl reclucecl this by about 99 percent.90 The plaintiffs claimed 

84 Saehs, Aaron . "\Vhat do Human Rights have to do with F.nvironmental Protection? 
P.vcrything," Sierra Magazine (Novcmbcr-Dcccmbcr, 1997), availablc at www.sicrraclub.org/ 
sicrra/i99711/h u man rigl 1 ts .asp 

85 Ibid. 
86 Constituic;ao ela Rcpt'.1bliea Portugucsa pt. I, sec. ; , ch. 2, art. 66(1). Sec Brand! and Bungert, 

"Consbtutional Entrenehment," 67 (saying provision "is to be seen primarily as a fundamental 
right" because, inter alia, it is a constitutional "Social right .. . and dut[y]" enforccablc in the 
Portugucsc Constitutional Court. ). 

87 Case on the Constitutionality of Election Cam/Jaign Using Loudspeaker, 2006 Hun-Ma 711 (Ju ly 
31, 2008), translatcd by Professor Jibong Lim, Sogang University College of Law. 

88 Minors Oposa, 176 (Philippincs, 1993). 
89 Ibid ., 179; Houek, Olivcr. "Light from the Trccs, The Storics of Minors 0/Josa ,mel the Russian 

Forcst Cascs." Georgetown Intemational Environmen.tal Law Review 19 (2007): 121, 326. Sec 
gencrally, Houck, Taking Back Eden, 43-60 (story behind Minors 0/Josa [Phi lippincs, 1993], 
with picturcs). 

90 Houek, Taking Back Eden, 326. 
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that the government's continued issuance of "timber licensing agreements" 

violated the country's recently minted constitutional directive that, inter alia, 
"[t]he State shall protect and advance the right of the people toa balanced and 

healthful ecology in accord with the rhythm and harmony of nature."'>1 

In reversing the trial court, the Supreme Court upheld Oposa's consti

tutional claim, and also found that the plaintiffs bad stancling to represent 

themselves, their children, and posterity.92 In a sweeping pronouncement, the 

Court cleterminecl that rights to a quality environment are enforceable not

withstancling whether they are constitutionally expressecl, because they "exist 

from the inception of humankincl": 

As a matter of fact, these basic rights need not even be written in the consti
tution for they are assumed to exist from the inception of humankind. lf they 
are now explicitly rnentioned in the fundamental charter it is because of the 
well-founded fear of its framers that unless the rights to a balanced and 
healthful ecology and to health are mandatecl as State policies by the consti
tution itself, thereby highlighting their continuing importance and imposing 
upon the State a solemn obligation to preserve the first and protect and 
advance the second, tJ1e day would not be too far when all else woulcl be lost 
not only for the present generation, but also forthose to come - generations 
which stand to inherit nothing but parched earth incapable of sustaining life.93 

More recently, in Manila Bay, the same court uphelcl a request for multifa

ceted injunctive relief by the same lawyer as in Minors Oposa to prevent 

massive pollution discharges from choking Manila Bay, and to clean and 

protect it for the benefit of future generations.94 

T he Manila Bay case is particularly instructive about the potential of 

environmental constitutionalism. Manila Bay, located in southwest Luzon 

in the Philippines, is a natura] wonder. Its 1,800 square kilometers contain 

some of the most diverse biodiversity in Southeast Asia. If ever an area could 

be described as "teeming" with marine and terrestrial life, it is Manila Bay. 

The area has a rich strategic histOf)' . It is where the US Navy, led by 

Commodore George Dewey, fought and lancled in the siege of Manila at 

the outset of the Spanish American War in 1898.95 Japanese forces occupied 

the Phi lippines after prevailing in a fierce battle with US and Filipino forces at 

the beginning of World War II. By the end of the war in 1945, nearly all of 

Manila lay in ruins. 96 

9' Minors Oposa, 280-1. Sec also Constitution (1987), mt. 2, sees. 15-16 (Phil. ). 
92 Minors O{Josa, 185. 93 Ibid., 187. 94 Manila Bay (Philippincs, 2008). 
95 Vclasco, "Manila Bay," 441, 444. 96 Ibid. 
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Given its natural beauty, tropical climate, and strategic location, Manila 
Bay supports a high population density. Twenty million people live in metro
politan Manila. Indeed, Manila City is the most densely populated city in the 
world, with 43,079 people per square kilometer. Manila Bay's 190 kilometers 
of coastline also boast significant industrial, commercial, and residential 
development, and extensive international portage.97 Not suq)risingly, then, 
Manila Bay is also teeming with pollution from forms, factories, urban runoff, 
combined sewer overflow, landfills, watercraft, cars, tankers, and trucks, 
coupled with poor municipal waste planning, poor plumbing, and unlawful 
or haphazard waste dumping along the bay's tributaries. Most of it ends up in 
Manila Bay, exceeding the canying capacity of the ecological system to 
withstand, rebound, and recover. 

In 1999, a group of fourteen young Filipinos - sub nom. Concerned 
Residents of Manila Bay - fil ed a lawsuit against ten executive departments 
and agencies for neglecting to protect Manila Bay and to clean and protect the 
bay for the benefit of future generations. The plaintiffs alleged that they hacl a 
constitutional guarantee to a quality environment. In Manila Bay, the Philip
pine Supreme Court uphelcl the lower court's clecisions to grant the citizens' 
request to enjoin the government from issuing any further permits to pollute 
Manila Bay.98 

These cases serve as an important model for other courts to follow, particu
larly for those construing policy clirectives that complement substantive rights 
toa quality environment. What other courts shoulcl take away from these cases 
is that environmental rights provisions provicle jurispruclential footing for 
advancing environmental concerns. 

Derivative environmental rights 

Some courts have held that other substantive constitutional rights, including a 
right to life, harbor environmental rights. Most notably, apex courts in India, 
Pakistan, Bangladesh, and Nepal have each read a constitutional "righ t to life" 
in tandem with directive principles aimed at promoting environmental policy 
to embody a substantive environmental right. Among these countries, India 
has been particularly active.99 

97 Vclasco, "Manila Bay," 442. 98 Manila Bay (Philippincs, 2008). 
99 Sec Chubai, Sanjay. "Environrncntal Law of India ." In International Enviromnental Law and 

Regulation, by Sch lickman et al., (cds.). Buttcrworth Legal Publishcrs, 1995. Vol Il; for ,1 

hclpful discussion of thcse cnvirornnental rights in India, sce Anderson, Michael R. "Individual 
Rights to Environmcntal Protcction in India" in Boylc ~ml Anderson, Human Rights 
Approaches, 199-225. Sec also Hill et al., "Human Rights and the Environment," 382 
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In 1984, the Supreme Court of India was one of the first to find that a "right 

to life" embeds a right to a quality environment. '00 In Subhash Kumar v. State 
of Bihar, the plaintiffs brought an action to stop tanneries from discharging 

into the Ganges River. While the Court dismissed the action for lack of 

standing, it observed: the "[ r]ight to life is a fundamental right under Article 

21 of the Constitution and it includes the right of enjoyment of pollution free 

water and air for full enjoyment of life ."'0
' Subsequently in M.C. Mehta v. 

Union of India, the Court ordered the tanneries to shut down unless effluent 

was first subjected to pretreatment processes approved by the governing envir

onmental agency, privileging, as we have seen, life, health, and ecology over 

the more tangible benefits of employment and revenue . Clwran Lal Sahu v. 

Union of India involved a challenge to the Bhopal Gas Disaster Act, the 

federal government' s response to the Bhopal disaster wherein more than 

3,000 people died following exposure to methyl isocyanate from a storage 

tank operated by Union Carbide (India). The petitioners - some parties 

adversely affected by the incident - objected to the federal government's 

exclusive assumption of claims as parens patriae on behalf of affected parties, 

a majority of whom were poor and illiterate. In upholding the Act, the 

Supreme Court of India interpreted the right to life guaranteed by Article 

21 of the Constitution to include the right toa wholesome environment.' 0 2 

Courts in Pakistan have reached the same conclusion.' 03 T he Supreme 
Cornt of Pakistan has held that environmental rights are embedded within 

that country's constitutional right to life. In Human Rights Case (Environ
mental Pollution in Balochistan) , the Court took judicial notice of a news

paper report that "business tycoons are making attempts to purchase coastal 

area of Balochistan and convert it into dumping ground" for nuclear and 

highly hazardous waste. 104 Without much discussion of the scope of the 

("Pcrhaps more than in any othcr country, the judiciary of India has takcn a proactive rolc in 
clcvcloping jurisprudencc aro1mcl cnvironmcntal and othcr constitutional provisions to hclp 
sccurc a right toa clcan and hcalthy environment for its citizcns.") . 

JOO Bandhua Mukti Morcha V. Union of India. 3 sec 161 (Suprcmc Court of India February 21, 

1984) and in Sliclton, 8; Charan Lal Sahu v. Union of India. A.I.R. 1990 S.C. 1480 (Supremc 
Court of India, Dccember 22, 1989) in Kiss and Shclton, Intemational Environmental Law, 8. 

101 Sttbhash Kwnarv. State of Bihar. No. 1991 A.I.R. 420, 1991 SCR (1) 5 (Suprcmc Court oflnclia, 

January 9, 1991). 
102 Clwran Lal Sahtt v. Union of India. A.I.R. 1990 S.C. 1480 (Suprcmc Court of India, 

Deccmber 22, 1989). 
103 For discussion of cnvironrncntal rights in Pakistan, sec Latt , Martin. "Islam and Juclicial 

Activism: Public Adclrcss Litigation under Environmcntal Protection in the Islamic Republic 
of Pakistan." In Boylc and Anderson, Human Rights Approaches, 285-302. 

'
04 Human Rights Case No. 31-K/92(Q) (Environment Pol/ution in Balochistcm ). P.L.D. 1994 

S. C. 102 (1992), in UN. Environment Programme {UNEP], Compendium of fudicial Decisions 
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constitutional rights involved, the Court ordered the agency charged with 

implementing environmental laws in the area to monitor land allocations in 

the affected area and forbid such use. 105 In West Pakistan Salt Miners v. 

Industries and Mineral Development, Puniab, Lahore, the Court upheld a 

claim that the right to life included a right to water free from contamination 

from mining activities: "[t]h e right to have unpolluted water is the right of 

every person wherever he lives."10 6 And in Ms. Shehla Zia et cd. v. WAPDA, 
the court held that a constitutional right to li fe provides a cause of action for 

electromagnetic hazards associated with the construction of a power plant. 107 

A decision from the Supreme Court of Nepal presents a clear statement 

of how environmental concerns derive from a constitutionally recognized 

right to life. In Goclawari Marble, the Nepalese Supreme Court held "since 

a clean and healthy environment is an indispensable part of a human life, 

the right to a clean, h ealthy environment is undoubtedly embedded within 

the Right to Life."' 08 The Court wrote: 

The works carried out by the respondent Godawari Marble Industries have 
been disbalanced to the environment. The dust and sand produced during 
the explosions which is being undertaken in the mining process has pollutecl 
the atrnosphere and water of the area and caused deforestation. Due to the 
continuing environ mental degradation and pollution created by the saicl 
industry, Right to Life of the people has been violated. The absence of 
appropria te environment causecl clirninution of human life.'09 

In Yogi Narahari Nath v. Honourab le Prime Minister Giriia Prasacl Koirala 
and Others, the Court issued an injunction to stop the government from 

granting a lease to establish a College of Medical Science on the site of an 

environmentally and archaeologically significant piece of land. 11 0 The Court 

found that the lease would infringe the constitutional "right to life, " which it 

held implicitly includes the right to a pollution-free environment: "the envir

onment is an integral part of human life."111 Moreover, in Aclvocate Keclar 
Bhakta Shrestha v. HMG, Department of TransfJortation Management, the 

in Matters Related to Environment: National Decisions, Vol. I, 280 (1998) [hcrcinafter UNEP 
Com/Jendium]. Also ava ila ble al www.globalhcaltluigl1ts.org/asia/in-re-ht1man-rights-casc
cnvironmcntal-pollution-i11-balochistan 

' 05 Ibid., 281. '06 1994 S.C.M.R. 2061 (S.C. Pak. ), in UNEP Compendium, 282. 
'°7 P.L.D. 1994 S.C. 693 , in UNEP Compendium, 323. 
'
08 Dhungel v. Codawari (Nepal, Octobcr 31, 1995), 96, 97. rn9 Ibid. 

11 0 Yogi Naralzari Na th v. J-/onourable Prime Minister Ciri ja Prasad Koirala and Others, 33 N.L.R. 
(Supremc Court of Nepal, 1955) in UNEP, Compendium of" Studies orfudicial Decisions In 
Environment-Reia/ed Cases 134 (2005) [hcreinaftcr UNEP Summarics]. 

'" UNEP Swnmaries. 
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court found that the constitutional "right to life" guarantees a right toa quality 

environment. 112 In a reverse environmental rights action of sorts, petitioners 

claimed that the government's ban on the use of "ternpos," three-wheeled 

diesel-engine-run vehicles that were a principal source of air pollution in 

Kathmandu, violated their right to canyon a trade or business. 11
' The Court 

upheld the governmental action, reasoning that personal freedorn to carry on 

business practices yields to environmental rights embodied in the constitu

tion's "right to life": "[ e ]very individual has an inherent right to live in a 

healthy environment."114 These cases suggest a willingness to derive environ

mental rights from a constitutional right to life in the Nepalese constitution . 

In Bangladesh, too, the Supreme Court has held that a right to a quality 

environment derives from a constitutional guarantee to a "right to life," 

although in two significant cases, despite sympathetic language, the court 

dismissed the actions for Jack of standing. In Dr. Mohivddin Farooqve v. 

Bangladesh, the petitioner alleged that the implementation of a substantial 

flood control plan would so disrupt th e affectecl community's life, property, 

and environmental security as to violate a constitutional "right to life."115 The 

Supreme Court of Bangladesh held that the constitution's guarantee of a 

"right to life" included environmental rights, reasoning: "Articles 31 and 32 
of our Constitution protect[ s] right to life as a fundamental right. It encom

passes within its ambit, the protection and preservation of the environment, 

ecological balance free from pollution of air and water, and sanitation, 

without which life can hardly be enjoyed. An act or omission contra1y thereto 

will be violative of the said right to life."116 Nonetheless, the court dismissed 

the action, reasoning that petitioners die! not have stancling within the mean

ing of constitution. And in Svbash Kvmar v. State of Bihar, it held that 

pollutant clischarges sufficient to make the Bokaro River in the state of Bihar 

unfit for clrinking and irrigation coulcl abridge a constitutional "right to life."11 7 

The court held that the "right to life" inclucles the enjoyment of water and air 

"" Ibid. 
11 3 Advocate Kedar Bhakta Shrestha v. HMC, De/Jartment of Tra11sportatio11 Mcmagement.Writ 

No. 3109 of 1999 (Supreme Court of Nepa l, 1999) in UNEP Summaries, 138. 
114 Ibid. 
11 5 Dr. Mohiuddin Farooque v. Bangladesh. 48 Dir 1996 (S.C. Bangl. App. Div. , C iv.) [hercinafter 

.Farooque] in UNEP Summaries, 90. 
11 6 Ibid. Quotccl in Hassa n, Parvcz and A,.im Azfor, "Sccuring Environmental Rights Through 

Public lnterest· Litigation in South Asia." Virginia Enviromnenta1 Law Joumal 22 (2004): 215 , 

242. 

" 7 Subash Kumar v. State of Bihar. A.I.R. 1991 S.C. 420, in UNEP Summaries, 104. Sec also 
Dr. Mohiuddin Farooque v. Sec'y, Ministry of Commc'n, Cov't of the People's Re/n1blic of 
Bang/. and Twelve Others, in Kiss and Shclton, International Enviro11111e11.ta.l Law, 8. 
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free of pollution. Nonetheless, the Court dismissecl the action, holding that 

the petitioner was motivated by self-interest and thus did not have standing to 

file a petition on behalf of the public interest. 
A court in Hong Kong recently accepted that a prima facie case could be 

made that a deteriorated environment infringed upon constitutionally guaran

teed rights to health and life. In Clean Air Foundation Ltd. and Another v. 

Government of 1-IKSAR, plaintiffs alleged that the provincial government of 

Hong Kong's failure to adequately protect air quality in Hong Kong amounted 

to a violation of constitutional rights to health and life. 11 8 Here, while the 

government prohibited the sale of diesel fuel, it did not prohibit its use or 

importation. The plaintiffs alleged that this contributed to soot levels nearly 

three times higher than that of New York City. T he Court of First lnstance 

found "that it is at !east prima facie arguable that the constitutional right to life 

may apply."119 Yet it found the matter to be essentially one of policy consigned 

to the politi cal process, observing: "[h ]ow possibly can this court decide that 

this decision fails to reach a fair balance between the duty Government has to 

protect the right to life and the duty it has to protect the social and economic 
well-being of th e Territory? It cannot do so .. _,mo 

Apex courts in South America have also been willing to construe environ

mental rights from other constitutional prerogatives, although in many of 

these countries the constitutions also create substantive environmental rights, 
which would seem to suggest even surer interpretive footing. The Consti

tutional Court of Colombia has read a constitutional "right to life" as encom

passing a substantive right to a healthy environment. 121 In Fundepublico v. 

Mayor of Bugaletgrande y otros, the Constitutional Court of Colombia wrote 

that "[i]t should be recognized that a healthy environment is a sina qua non 

condition for life itself and that no right could be exercised in a deeply altered 

environment."122 In Maria Elenct Burgos v. Municipality of Campoalegre 
(1-Iuila), the Court upheld a lower court's order to destroy pig stalls that caused 

neighbors to fall ill with respiratory distress and fever, finding they constituted 

an actionable violation of the country's fundamental environmental right 

"
8 Clean Air Foundation Ltd. and Another v. Govemment of HKSAR, 2007 WL 1824740, para. 5, 

(2007] HKEC 1356, HCAL 35/2007 (CFI). 
" 9 Ibid. , para. 17. 100 Ibid. , para. 42. 
111 The Colombian eonstitution now reads: "F.very individual has the right to enjoy a healthy 

environment." Constituci6n Polftiea de la Republiea de Colombia de 1991, tille Il, eh. Ill, 
art. 79. 

122 Fundepublico v. Mayor of Bugalagrande y otros, eited in Kiss and Shclton, In.temational 
E11viro11111e11tal Law, 7 (italics omitted). 
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encornpassed in a right to life. 123 And in Victor Ramon Castrillon Vega v. 

Federacio National ele Algoeloneros, the Court found that emissions of toxic 

fumes from an open pit contravened a constitutional right to life and ordered a 

company to remediate the pit and pay medical expenses. 124 ln reaching these 

results, the Court has conceived the right to the environment as "a group of 

basic conditions surrounding man, which define his life as a member of the 

community and allow his biological and individual survival[. ]"12 5 Tims, envir

onmental rights exist "side by side with fundamental rights such as liberty, 

equality and necessary conditions for people's life ... [W]e can state that the 

right to the environment is a right fundam ental to the existence of 

humanity."' 26 Even in Jose Cuesta Novoa v. The Secreta,y of Public Health 
of Bogota, which confirmed on proceclural ground a lower court's clismissal of 

an effort to enforce environment rights, the Court still recognized that a right 

to life embodies environmental protections. 127 Likewise, as previously men

tioned, the Supreme Court in Chile upheld the right of a farmer to bring a 

constitutional right to life claim to enjoin the drainage of Lake Chungara in 

Comunielael ele Chaiiaral v. Coeleco Divisi611 el Salelor. These cases demon

strate the potential of vindicating substantive enviro11111ental rights derived 

from other constitutional provisions. 

Yet for the most part, apex courts elsewhere have declined to infer that other 

rights, such as a right to life, include a substantive right to a quality environ

ment. For example, in the United States, while the Supreme Court has never 

addressed the issue directly and is not likely to do so any time soon, courts 

have rejected the position that constitutional rights to "liberty" or "life" 

provide an impliecl or penumbral right toa clean environment. 128 Even where 

the duty is clear, courts have sometimes been reluctant to recognize an 

enforceable environmental constitutional right. 

The Federal Supreme Court of Switzerland, for example, declined to read 

a constitutional passage that the "federal legislature enacts laws concerning 

the protection of man and his natura] environment against detrimental or 

121 Marfa Elena Burgos v. Municipality of Camf1oalegre (Huila) (Constitutional Court of 
Colombia, Fcbruary 27, 1997) in UNEP Summaries, 79. 

' 24 Hill et al., "Human Rights and the Environment," 386. 
' 25 Fabra and Arna! (citing .Fundepublico, citccl in Kiss and Shclton, Intemational Environmental 

Law, 7). 
,,

6 Ibid. (ci ting case of Antonio Mauricio Momoy Cesf1edes ). 
127 Jose Cuesta Novoa v. The Secretary of Public Health of Bogota (Constitu tional Court of 

Colombia, May 17, 1995) in UNEP Swmnaries, 77. 
128 Sec, e.g., Pcttigrew, "Constih1tional Right," 1-41; Klipsch, "Aspccts of a Constitutional 

Right," 203. 
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burdensome influences" as one that confers a fundamental environmental 

right. 129 Apex courts in other countries, including the Netherlands ("It shall be 

the concern of the authorities to keep the country habitabl e and to protect and 

improve the environment"),130 and Greece ("The protection of the natural 

and cultural environment constitutes a duty of the State"),' 31 have declined to 

infer environmental rights into constitutional provisions reguiring sound 

environmental policy. 

Dormant environmental rights 

Courts in some countries have yet to engage environmental rights provisions, 

sometimes for failure to hear such cases at all, sometimes by denying them any 

force , and sometimes due to the sheer tower of economic, political, and other 

forces discussed previously, th ereby rendering them dormant. 

The Constitutional Court of Turkey, for example, has interpreted the 

constitutional provision that "[ e ]veryone has the right to live in a healthy, 

balanced environment"' 32 as permitting solely facial challenges to legislation, 

notwithstanding its orbit with other "Social and Economic Rights and 

Duties."' 33 Courts in Spain have held that the constitutional "right to enjoy 

an environment suitable for the development of the person"134 falls outside 

the actionable private "rights" the constitution othe1wise guarantees. 135 Like

wise, Namibia's environmental rights provision may only be enforced by an 

ombudsman,136 and citizens of Cameroon are not allowed to pursue environ

mental rights befare the country's Constitutional Court. 137 While South 

Africa's constitution guarantees a fundamental right to a clean environment, 

functionally open standing, and access to a constitutional court, that court has 

yet to enforce the right. Brazil's constitution, with its aim to protect the 

129 Sec Brand! and Bungcrt, "Constitutional Entrenchment," 52- 3. 130 Ibid ., 56. 
131 Ibid. , 57-60. 
13" Tiirkiye Cmnhuriycti Anayasas' (Tmkcy Rcpublic Constitution], pt. Il, ch. III, art 56. 
133 Brand! and Bungcrt, "Constitutional Entrenchment," 72. 
1
H Constituci6n [C.F..] titlc I, ch. Ill , art. 45. 

135 Brand! and Bungcrt, "Constitutional J,,ntrcnchrncnt," 65 (nating that the provision "is not 
cnforccablc through a constitubonal complaint brought by an individual," but must be 
brought by a state-appointcd ombudsman); see also Hcrrcro de la Fuentc, Alberta A. in Access 
to fust-ice In Environmenta/ Matters In the EU, 421,442 (Jonas Ebbcsson cd., 2002) ("The right 
to an adcquatc environment ... is not undcrstood as a fund,1mcntal right, but rathcr as a 
leacling principlc for social and cconomic politics. ") . 

136 Wciss, International Environmental Law and Policy, 417. 
137 Brud1 et al. , "Constitutional Environmcntal Law," 139. 
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Amazon Rain Forest,138 has among the most detailed environmental provi
sions of all national constitutions. 139 Yet, it is doubtful whether its prnmise that 
all have "the right to an ecologically balanced environment, which isa public 
good for the people's use and is essential fora healthy life"'40 will be enforce
able.141 Brazil's environmental constitutional provisions are yielding to high 
foreign debt and reliance on tirnber, crop, and cattle farrning .142 Environ
mental rights provisions in Ecuador have underperformed for similar 
reasons. 143 Likewise, environmental rights provisions in most of the former 
Soviet Bloc lie fallow in part because of economic, political, and social 
challenges. 144 

Sometimes, environmental provisions expressed as directive principles are 
thought too weak to be worth litigating to advance individual environmental 
rights. About Cuba's, Ankersen remarks: "Cuba's environmental constitu
tional language also appears relatively weak and is framed in terms of state 
duties (deberes). It cloes not appear to confer defensible individual or collective 
rights."145 And, as cliscussed in Chapter 7, constitutionally entrenched provi
sions in subnational state constitutions in the United States have not farecl very 
well in court, except in Montana and, more recently, in Pennsylvania.146 Tims 
many provisions that guarantee environrnental rights remain clormant. 147 

138 Bruinsma, James. "Environmcntal Law: Bra7. il f.nacts New Protcctions for the Amazon Rain 
Forest." Han1• Int'/ L. f. 30 (1989): 503, 503-5. 

139 Sce Brand! and Buugert, "Constitutional F,ntTcnchment," 77- 81 (discussing a panoply of 
provisions). 

14° Constitui r;åo Federal [C.F.] [Constitution] title VIII, ch. VI, art. 225. 
'4 ' Brand! and Bungcrt, "Constitutional Entrcnchmcnt," 78 (clcscribing "[t]hc subjcctivc, or 

individually cnforccablc, charactcr" of the provision as "very wcak.") . Sec also Roscnn, Kcith S. 
"Bra7.il's New Constitution: An F,xercisc in Transicnt Constitutionalism fora Transitional 
Society." Am. f. Com{J. L. 38 (1990): 773, 796-7. 

1
·F Weiss, Intematio11.al Environmental Law and Policy, 417. For further discussion of 

dcvclopmcnts in Brn,:il , sec Fernandcs, Edesio. "Constitutional Environmcntal Rights in 
Braz.i l." In Boylc and Anderson, Human Rights Approaches, 265- 84. 

143 Fora discuss ion of envlronn1ental rights in F.cuador, see Fabr::1, Adriana . "Indigenous Peoplcs, 
Environmcnta l Dcgracla tion and Human Rights: A Case Study." In Boylc and Anderson, 
Human Rights Approaches, 245-64-

144 Sec Kravchenko, "Citizen v.nforcement"; Shcrnshuchcnko, Y. "Human Rights in the Field of 
Environmcntal Protcction iu the Draft of the New Constitution of th e Ukrainc." In Dcimann 
and Dyss li , Environmental Rights, 33-44 (cliscussing Ukrainc 's approach to fu ndamental 
cnvironrncntal rights). 

14 1 Ankerscn, "Shared Knowlcclge," 826 (footnotcs omitted). 
146 Montenegro constitution , art. 2, sec . 3; sec gcncrally, Wilson, Bryan P. "State Constitu tional 

Environmcnta l Rights and Judicial Activisrn: Is the Big Sky Falling?" Emory Law foumal 53 
(2004): fo7. 

147 Abatc, "Climatc Changc," 27. ("Although constitutional statcments of cnvi ronmcn tal rights 
are incrcasing, many national courts, such as those in Spain, Hungary, Turkey, Camcroon, 
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Thus, the majority of constitutional provisions pm1Jorting to aclvance sub

stantive environmental constitutionalism have yet to be engagecl meaningfully 

by clomestic courts. Kysar remarks that many if not most constitutional provi

sions that aclclress the environment have yet to fine! much traction in clomestic 

constitutional and apex courts: "The provisions tencl to be vaguely specifiecl 

and weakly enforcecl [ and] remain largely symbolic exercises even under the 

socially and environrnentally progressive constitutions that have been acloptecl 

during the last half century."'48 

Likewise, Cho and Pedersen conclucle that environmental constitutional

ism faces challenges similar to those facecl by other constitutionally embeclclecl 

rights: 

'I 'he main problems with constitutionalising environmental rights .. . relate 
to the vagueness of such provisions and lack of statutory guiclance. As a result, 
constitutional environmental rights provisions often remain sub ject to the 
will of jucliciaries and so the extent to wh ich the right is actually protectecl 
may be illusory. lncleecl, the question remains as to whether these rights 
are effective in protecting the environment, bow people can assert them, 
especially when the burclen of environ mental clegraclation falls disproportio
nately on the world's poorest and most clisenfrnnchised people, and what 
strategies will persuade courts to fashion - and enforce - effective remedies 
for violations of environmental rights. Resistance to entrenched fundamental 
rights provisions is to some extent a function of the genesis of these rights, and 
to the haphazard way in which they have been expressed in constitutions. 
What emerges is that while there may be a trend toward acceptance, 
the juclicial reluctance to enforce fundamental environmental rights is 
similar to juclicial reluctance to enforce certain other constitutionally 
entrenched provisions.149 

This reluctance to engage environrnental rights provisions is a function of the 

challenges comts face, inclucling interpretation, equities, and the clifficulties 

of balancing environrnental interests against equally important social, polit

ical, and economic interests. Countries where environrnental constitutional

ism is clormant may benefit from comparative consiclerations. For example, 

as Bruch has observed, " [T]he near-total absence of African court cases 

and Namibia, have severely limitecl the operation of environmental rights provisions, aften 
interpreting them to offer no substantive protcctions or eause of action. "); see Brud1 et al., 
"Constitut:iona l F.nvironrncntal Law," 138. 

148 Kysar, "Global P.nvironrnental Constitutiom1lism," 83, 87. 
'49 H.S. Cho and O.W. Pedersen . "F:nvironmenta l Rights and Futurc G cnerations." In Routledge 

Handbook of Constitutional Law, by M. Tushnct, T. Flci ner and C. Saunclers (cds.). 
Abingdon, Oxon, and New York: Routlcclge, 2013. 
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interpreting these provisions suggests th at it could be productive to consider 

how courts in other countries implement fundam enta] . environrnental 
. l t ,, ,50 ng 1 s. 

From a cornparative perspective, what is to be observed is that courts across 

the globe are being called upon to adjudicate constitutional environmental 

rights with increasing frequency. Concomitant cases show that courts are 

engaging constitutional environmental rights provisions robustly, and as such 

are an increasingly potent force in the expansion of environmental constitu

tionalism globally. 

' 50 Brucb et al. , "Constitubonal Environmcnta l Law," 140 . 
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have seen, several courts, including especially those on the Indian sub
continent, have constitutionalized the public trust doctrine despite the 
absence of any textual basis. 53 In fact, because these textual provisions are 

largely unenforceable, it seems more likely that a court would import th e 
public trust doctrine from the common law or even from widely accepted 
principles of international law than enforce one of these provisions in a case 

for injunctive relief or clamages. 

CLI MAT E CHANGE 

C limate change is perhaps the most complex and important environmental 

challenge of aur clay. It is at ]east sornewhat attributable to anthropogenic 
greenhouse gas (GHG) emissions from the use and cornbustion of fossil 

fu els. 54 Extracted from underground sources derived from the decomposition 
of plants and animals that lived and di ed millions of years aga, fossil fuels (e.g., 

petroleum, natura] gas) have become an inclispensable component of life in 
the modem world. Burning fossil fuels in turn produces copious amounts of 

GHGs, contributing to global climate change. 55 

The evidence of climate change is exhibited by ice sheet disintegration; 

regional climate disruptions;56 changes in precipitation patterns; increasing 

storm intensity in th e Americas, southern Africa, the Mediterranean and 
southern Asia;57 warming polar regions;58 significant species loss due to 

isotherm displacement that is outpacing adaptation and migration;59 and 
more extreme weather events including droughts, floods, and fires. 60 As th e 

United States Supreme Court recently observed, "[t]he harms associated with 
climate change are serious and well recognized,"61 potentially including "a 

53 See, e.g., M.C. Me h.ta v. Kama/ Na th and Others (Supremc Court of India, 1977). 
14 A eomprchensive discuss ion of the evidenee surrounding anthropogcnie-incluccd climatc 

ehangc is bcyond the seopc of this book. For this , the reader is rcferrecl to C hapter 1 of the Stem 
Review from the British government. Sec gcnera lly, Sir Nicholas Stem, Stem Review on the 
Economics of Climate Ch.ange (2006), availablc at http://wcbarchivc.nationalarchivcs.gov.uk/+/ 
http: /www.hm-trcasury.gov. uk/stcmreview_index.htm 

11 For contemporancous impacts, sec gcncra lly, RealCl imatc: C limatc science from climatc 
scientists (www.rcalclimatc.org). 

56 Green Mountain Ch.rysler Plymouth Dodge Jee{J v. Crombie, 508 F. Supp. 2d 295, 340 (D. Vt. , 
2007) (court dccision discussing thcsc cffccts) . 

57 Sec Gateway to the United Nation 's Systems on C limate Change (www.un .org/climatechange/ 
background/a taghmcc.shtml). T his harm also translatcs into cconomic costs. 

18 Ibid. 59 Green Mou11tai11 Chrysler Plymouth Dodge Jee{J v. Crombie. (D. Vt., 2007) 340-1. 
6o Sec, e.g. , ibid. , 341. Hansen affirmcd, Green Mountain Chrysler Plymouth Dodge Jeep v. 

Crombie. Nos. 2:05-CV-302, 2:05-CV-304, 2006 WL 4761053, para. 65 (D. Vt. , August 14, 2006). 
61 Massachusetts v. EPA, 549 U.S. 497 (2007) . 
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precipitate rise in sea levels by the end of the centmy,"irreversible changes to 

natural ecosystems," a "significant reduction in water storage in winter snow

pack in mountainous regions," and "an increase in the spread of clisease."62 

Coastal states in the United States, for example, have reported rising sea levels, 

flooding, snowfall reductions, and coastal erosion. 63 And the situation is 

worsening. GHG emissions are expected to increase at about 2 percent per 

annum, resulting in a global increase of at least two to three degrees Celsius by 

2100,64 burdening generations to come.65 

The lack of international response coupled with tepid local action invites 

consicleration of the role of environmental constitutionalisrn, if any, in 

acldressing climate change. International initiatives have not rnanaged to take 

hold for the most part, while domestic responses have been uneven, inconsist

ent, and unreliable. A quarter of a century ago, James Hansen and others 

alerted the planet about the irnpencling perils of clirnate change. By 1992, most 

of the planet joined the UN Framework Convention on Global Climate 

Change (UNFCC). By 1997, a majority of the world's major GHG emitters 

signed the Kyoto Protocol on Global Climate Change, agreeing to reduce 

emissions before the onset of the new century. Many countries, however, 

neglected to ratify the Protocol, and GHG reductions never happened, except 

in desulto1y and piecemeal fashions. 66 Since then, the international com

munity has saicl much and done relatively little to reduce GHG emissions or 

adclress climate change. 

Domestic responses to climate change have not fared much better. Just by 

way of exarnple, politi cal and policy responses to climate change in the United 

6o Ibid., 521 (quoting declaration of Michael MacCrackcn, former Executive Director, U.S. 
Global Change Rcscarch Program ). 

63 See, e.g., Franco, Guido. "California Energy Cornmission, Climate Changc lrnpacts and 
Adaptation in California. " Integratecl Energy Policy Report 7 (2005), available at www.ccap.org/ 
docs/resources/427/Climatc_Changc_lmpacts_and_Adapt;1tion_in_California.pdf; 
Washington State, Department of Ecology, "Climate Change: Disrupting our Economy, 
Environment and Cornnrnnities," availablc at www.eey.wa.gov/c1imatechange/effccts.htm 

64 Green Mountain Ch,ysler Plymouth Dodge Jee{J v. Crombie (D. Vt., 2007) ; sec also Central 
Valley Chrysler-Jee{J , Inc. v. Withersfx1011, 2007 WL 135688 (E.D. Cal., 2007); Central Valley 
Chrysler-Jeep v. Withers{Joon, 456 F. Supp. 2d 116o (E.D. Cal., 2006) (companion case 
challenging California standards); Lincoln Dodge, Inc. v. Sullivan, 558 F. Supp. 2d 224 (D. R.I. , 
2008) (same for Rhode Island). 

65 Glicksman, Robert L. "Global Climate Change and the Risks to Coastal Arcas from 
Hurricanes and Rising Sea Levcls: The Costs of Doing Nothing." Loyola Law Review 52 (2006): 

1127, 1179. 
66 Abate, Randall S. "Kyoto or Not, Hcre We Come: The Promisc and Perils of the Picccmeal 

Approach to Cl i mate Change Rcgulation in the United States." Come/! ]011ma/ of Law and 
Public Policy 15 (2006): 369, 372. 
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States have lacked coordination and cohesion. While most federal representa
tives lend their name to pending climate legislation, as of this writing 
Congress has ye t to enact any of it, and climate change legislation harclly 
seems on the horizon . With Australia's late ratification of the Kyoto Protocol 

in 2007, the United States has the dubious distinction of being the only major 
industrialized country in the world that has not done so.67 Moreover, the US 

Congress has not allocated or appropriated fonds to pay for the direct effects of 
climate change, including loss of shoreline, property damage, crop dimin

ution, and personal health and welfare injuries. While the US administration 
has taken strides to reduce emiss ions, domestic responses have overall been 
sporadic and made little dent in national ernissions. Other political and social 

responses have yet to stem and reverse emissions and are unlikely to do so 
anytime soon, even if binding and enforceable international accords are 

placed into effect.68 Realized reductions are largely due to recessionary eco
nomics, not policy. While hardly a mode], domestic responses in the United 
States are fairly representative of those exhibited by much of the industrialized 

and developing world. Nonetheless, Europe is developing a clirnate change 
moclel, though based more on its structure of regional governance than on 

environmental constitutional ism. 69 

Shortcomings in international and domestic responses to climate change 

create opportunities for tactical deployment of environrnental constitutional
ism. Thus far, however, very few countries have seen fit to address climate 

change constitutionally. Only the Dominican Republic's constitution is expli
cit on the point, with a provision under "The Organization of the Territory" 

that provides for a "plan of territorial ordering that assures the efficient and 

sustainable use of the natura! resources of the Nation, in accordance with the 
need of aclaptation to climate change ... "70 Other nations, like Scotland, are 

also considering referencing climate change in their constitutions. Without 
effective international treaty and domestic legislative responses to climate 

67 Ibid., 370-2. 
68 Sec Brown, Donald A. "The U.S. Performancc in Achieving its 1992 F.arth Summit G lobal 

Warming Commitmcnts." E11vironme11tal Law Reporter 32 (2002): 10 ,741 (" the world's political 
and econorn ic system cannot respond rapidly enough to make faster changes in somc major 
polluting sourccs such as gasoline-powcred aulumobilcs or coalfired power plants. "). 

69 Sec, e.g., the European C limatc Changc Programme, ava ilablc at ht~): //ee.europa.eu/clima/ 
policics/ccep/indcx_cn.hhn: "At European lcvcl a comprchensivc packagc of policy mcasurcs 
to rcclucc grccnhousc gas cmissions has bccn initiatcd through the European Climatc Changc 
Programmc (ECCP) . Each of the EU mcmber sta tes has also put in placc its own domcstic 
actions th:1t build on the ECCP mcasurcs or complcment them." 

70 Sec Appendix F (l\iliscclhmcous conslitutional cnvironmcntal provisions) . 
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change, one might expect to see more countries elect to entrench express 

constitutional measures. 
Some advocate for constitutional primacy over resources affecting climate 

change, including forests. For example, in a comparative constitutional analy

sis of Australia, Brazil, Canada, India, Russia, and the United States, which 

collectively "account for 54 percent of the worlcl's total forest cover,"71 Blake 

Hudson conclucles that: 

federal systems maintaining three key elements within their constitutional 
structure are most capable of agreeing to an international climate agreement 
that incorporates forests in a consequential manner - elements that facilitate 
successful implementation of a treaty on domestic scales while maintaining 
the recognized benefits of decentralized forest management at the local level: 
(1) national constitutional primacy over forest management, (2) national 
sharing of constitutional forest management authority, and (3) adequate 
forest policy instih1tional enforcement capacity.72 

The causes and consequences of climate change make it a rough fit for 

domestic constitutional response. Climate change is, of course, a global issue 

requiring concerted and coordinated global efforts acljunct to mitigation, 

aclaptation, and compensation . lts effects, however, are absorbed locally by 

nations in response to sea level rise, loss of shoreline, drought, severe weather, 

and other consequences often attributecl to climate change. T hese local 

effects are where environmental constitutionalism might play an important 

if limited role. Constitutions can, for one, direct governments to enact and 

implement policies to address the effects of climate change in ways not 

accomplished through existing international and national laws. And once 

absorbed into constitutional texts, courts can impel action by enforcing these 

provisions even through progressive realization. 

With growing frequency, nations are amending their constitutions not only 

to protect the environment generally, but to protect in certain kinds of ways 

(rights of nature and public trust doctrine) and for certain particular purposes 

(to promote sustainable development and protect against the effects of climate 

change ). It will still take more time for courts in these countries to take these 

constitutional mandates seriously. 

71 Hudson, Blake. "Fecleral Constitutions, Global Govcrnancc, and the Rolc of Forests in 
Rcgulating Clirnate Change." Indiana Law Joumal 87 (2012): 1455-515. 

72 Ibid . 
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APPENDIX A: 

Substantive environmental rights 

AFGHANISTAN 

Preamble, Paragraph 10: "[E]nsuring a prosperous life and a sound environ

ment for a11 those residing in this land ... " 

ANDORRA 

Article 39, Paragraph 1: "Eve1yone has the right to live in a healthy and 

unpo1luted environment and the duty to defend and preserve it." 

ANGOLA 

Part II, Article 24(1): "A]] citizens sha11 have the right to live in a healthy and 

unpolluted environment." 

ARGENTINA 

Part I, Chapter 2, Article 41: "All residents enjoy the right to a healthy, 

balanced environment which is fit for human development and by which 

productive activities satisfy current necessities without compromising those of 

future generations ... " 

ARMENIA 

Aiticle 33.2: "Everyone sha11 have the right to live in an environment favorable 

to his/her health and well-being and shall be obliged to protect and improve it 
in person or jointly with others." 
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AZERBAIJAN 

Part II, Chapter 3, Article 39(1): "Everyone has the right to live in a healthy 

environment." 

BELARUS 

Section 2, Article 46: "Eve1yone is entitled to a wholesome environment and 

to compensation for loss or damage ca used by violation of this right." 

BELGIUM 

Title Il, Article 23(4): "Everyone has the right to lead a life worthy of human 

clignity . . . (including] the right to enjoy the protection of a healthy 

environment." 

BENIN 

Title II, A1ticle 2T "Every person has the right to a healthy, satisfying and 

lasting environment and has the duty to clefencl it." 

BOLIVIA 

Article 33: "Everyone has the right to a healthy, protectecl, and balanced 

environment. The exercise of this right must be granted to inclivicluals and 

collectives of present and future generations, as well as to other living things, 

so they may develop in a normal and permanent way." 

BRAZIL 

Title VII, Chapter 6, Article 225: "All persons are entitled to an ecologically 

balanced environment, which is an asset for the people's common use and is 

essential to a healthy life ... " 

BULGA RIA 

Chapter 2 , Article 55: "Citizens have the right to a healthy and favorable 
environment ... " 
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BURKINA FASO 

Title I, Chapter 4, Article 29: "The right to a healthy environment 1s 
recognized." 

CAMEROON 

Preamble: "[E]very personshall have a right toa healthy environment." 

Part 12, Article 65: "The Preamble shall be part and parcel of this 

Constitution." 

CAPE VERDE 

Part II, Title III, Article 72(1): "Everyone shall have the right to a healthy, 
ecologically balanced environment, and the duty to defend and conserve it." 

CENTRAL AFRICAN REPUBLIC 

Article 9: "The Republic guarantees to every citizen the right ... to a healthy 
environment." 

CHAD, REPUBLIC OF 

Title II, Chapter 1, Article 4T "Eve1y person has the right to a healthy 
environment." 

CHECHNYA 

Section I, Chapter 2, Article 39: "Everyone has the right to favorable 
environmental surroundings, reliable information about its condition and 

to c01npensation for damage caused to his/her health or property through 

ecological violations of the law." 

CHILE 

Chapter 3, Article 19(8): "All have 'The right to live in an environment free 

from contamination."' 
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COLOMBIA 

Title II, Chapter 3, Article 79: "Every individual has the right to enjoy 

a healthy environment." 

CONGO-BRAZZAVILLE 

Title II, Article 35: "Each citizen shall have the right toa healthy, satisfactory, 

and sustainable environment and the duty to defend it. The State shall strive 

for the protection and the conservation of the environment." 

CONGO, DEMOCRATIC REPUBLIC OF 

Article 53: "All persons have the right to a healthy environment that 1s 

favorable to their development." 

COSTA RICA 

Title V, Article 50: "Every person has the right to a health y and ecologically 

balanced environment ... " 

CZECH REPUBLIC 

Charter of Fundamental Rights and Basic Freedoms, Article 35(1): "Everybody 

has the right toa favourable environment." 

DOMINICAN REPUBLIC 

Article 67(1): "Eve,y person has the right, both individually and collectively, to 

the sustainable use and enjoyment of the natural resources; to live in a 

healthy, ecologically balanced [ equilibrado] and suitable environment for 

the development and preservation of the various forms of life, of the landscape 
and of nature." 

EAST TIMOR 

Part II, Title III, Article fo(1): "All have the right to a humane, healthy, and 

ecologically balanced environment and the duty to protec t it and improve it 
for the benefit of the future generations." 
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ECUADOR 

Section 2, Article 14: "The right of the population to live in a healthy and 

ecologically balanced environment that guarantees sustainability and the good 

way of living (sumak kawsay), is recognized ... " 

EGYPT 

Article 69: "All individuals have the right to a healthy environment." 

EL SALVADOR 

Title II, Chapter 2, Section 1, A1ticle 34: "Every child has the right to live in 

familial and environmental conditions that permit his integral development, 

for which he shall have the protection of the State." 

ETHIOPIA 

Chapter 3, Part Il, Article 44(1): "All persons have the right to a clean and 

healthy environment." 

FRANCE 

Charter of the Environment, Article 1: "Everyone has the right to live m 

a balanced and health-friendly environment." 

GABON 

Article I: "The Gabonese Republic recognizes and guarantees the 

inviolable and imprescriptible rights of Man, which obligatorily constrain 

public powers: [and] shall guarantee to all . . . a preserved natura] 

environment." 

GEORGIA 

Chapter 2, Article 37(3): "Everyone shall have the right to live in a healthy 
environment and enjoy natura] and cultural surroundings." 
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GREECE 

Part II, Article 24(1): "The protection of the natura! and cultural environment 

constitutes ... a right of eve1y person." 

GUINEA 

Article 16: "Every person has the right to a healthy and lasting environment 

and the duty to defend it. The State sees to the protection of the 

environment." 

HUNGARY 

Article 21: "Hungary shall recognise and enforce the right of every person 

to a healthy environment." 

INDONESIA 

Section 10A, Article 28H(1): "Each person has a right to a life of well-being in 

body and mind, toa place to dwell, to en joy a good and healthy environment, 

and to receive medical care." 

IRAQ 

Article 33(1): "Eve1y individual has the right to live in a correct environmental 

atmosphere." 

IVORY COAST 

Title I, C hapter 2, Article 19: "The right to a healthy environment is recog
nized to all." 

JAMAICA 

Chapter 3(1): Citizens have "the right to enjoy a healthy and productive 

environment free from the threat of injury or damage from environmental 
abuse and degradation of the ecological heritage. " 
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KENYA 

Chapter 42: "Every person has the right to a clean and healthy environment, 
which includes the right - (a) to have the environment protected for the 

benefit of present and future generations through legislative and other 

measures, particularly those conternplated in Article 69; and (b) to have 

obligations relating to the environment fulfilled under Article 70" (allowing 

any person to apply to a court for redress of damage to the environment). 

KYRGYZSTAN 

Section 1, Chapter 2, Section 3, Article 35(1): "[C]itizens of the Kyrgyz 

Republic have the right to a favorable and healthy natura] environment and 

to compensation for the damage ca used to health or property by the activity in 

the area of nature exploitation." 

MACEDONIA 

Chapter 2, Part II, Article 43: "Eve1yone has the right toa healthy environment 
to live in." 

MADAGASCAR 

Title Il, Sub-title II, Article 35: "The Fokonolona can take the appropriate 

measures tending to oppose acts susceptible to clestroy their environment, 

dispossess them of their land, claim the traditional spaces allocated to their 

herds of cattle or claim their ceremonial heritage, unless these measures may 

unclermine the general interest or public order. " 

MALDIVES 

Chapter 2: "Eve1y citizen [has l the following rights pursuant to this Consti

tution, and the State unde1takes to achieve the progressive realisation of these 

rights by reasonable measures within its ability and resources : ... (el) a healthy 
and ecologically balanced environment." 

MALI 

Title I, Article 15: "Every person has the right to a healthy environment." 
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MOLDOVA 

Title II, Chapter 2, Article 37(1): "Every person (om) has the right to an 

environment that is ecologically safe for life and health as well as to safe food 

products and household goods." 

MONGOLIA 

Chapter 2, Article 16(1): "The citizens of Mongolia shall enjoy ... the right to a 

healthy and safe envi ronment and to be protected against environmental 

pollution and ecological imbalance. " 

MONTENEGRO 

Environment, Article 23: "Everyone shall have the right to a sound 
environment." 

MOROCCO 

Article 31: "The State, the public establishments and the territorial collectiv

ities work for the mobilization of all the means available to facilitate the equal 

access of the [ citizens] to conditions that permit their en joyment of the 

right ... to the access to water and to a healthy environment." 

MOZAMBIQUE 

Part II, Chapter 1, Article 72: "All citizens shall have the right to live in ... 
a balanced natural environment." 

NEPAL 

Chapter 16(1): "Eve1y person shall have the right to live 111 clean 
environment." 

NICARAGUA 

Title IV, Chapter 3, Article 60: "Nicaraguans have the right to live in a healthy 
environment." 
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NIGER 

Title II, Article 2T "Each person has the right toa healthy environment." 

NORWAY 

Section E, Article uob: "Every person has a right to an environment that is 

conducive to health and to natura] surroundings whose productivity and 

diversi ty are preserved." 

PARAGUAY 

Part I, Title II, Chapter 1, Section 2, Article 7: "Everyone has the right to live 
in a healthy, ecologically balanced environment." 

PORTUGAL 

Part I, Section 3, Chapter 2, Article 66(1): "Everyone has the right toa healthy 

and ecologically balanced human environment ... " 

RUSSIAN FEDERATION 

Chapter 2, Article 42: "Everyone shall have the right to a favorable environ

ment, reliable information about its condition, and to compensation for the 

damage caused to his or her health or property by ecological violations." 

RWANDA 

Article 49: "Every person has a right to a clean and healthy environment." 

SAO TOME AND PRINCIPE 

Part II, Title III, Article 49(1): "All have the right to housing and to an 

environment of human life and the duty to defend it." 

SENEGAL 

Title II, A1ticle 8: "The government of Senegal guarantees to all citizens the 

fundamental individual liberties, economic and social rights, as well as collective 

rights. These liberties and rights include ... the right toa healthy environment." 
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SERBIA 

Article 74: "Everyone shall have the right to healthy environment and the right 

to tirnely and full information about the state of environment." 

SEYCHELLES 

Chapter 3, Part I, Article 38: "The State recognises the right of every person to 

live in and enjoy a clean, healthy and ecologically balanced environment . .. " 

SLOVAKIA 

Pa1t 2, Chapter 6, Article 44(1): "Eve1y person has the right to a favorable 

environment." 

SLOVENIA 

Section 3, Article 72: "Everyone has the right in accordance with th e law to a 

he::ilthy living environment." 

SOUTH AFRICA 

Chapter 2, Article 2+ 

Everyone has the righ t (a) to an environment that is not harrnful to their 
health or well-being; and (b) to have the environment protected, for the 
benefit of present and future generations, tluough reasonable legislative and 
other measures that -

(i) prevent pollution and ecological degradation, 
(ii ) promote conservation; and 
(iii) secure ecologically sustainable development and use of natura I 

resources while promoting justifiable economic and social 
development. 

SOUTH KOREA 

Chapter 2, Article 35(1): "All citizens have the right to a healthy and pleasant 

environment." 

1379



Substantive environmental rights 

SOUTH SUDAN 

Article 41(1): "Every person or community shall have the right to a clean and 
healthy environment." 

Article 41(3): "Every person shall have the right to have the environment 
protectecl for the benefit of present and future generations, through appropri
ate legislative action and other measures that: (a) prevent pollution and 
ecological degradation; (b) promote conservation; and (c) secure ecologically 
sustainable development and use of natural resources while promoting 
rational economic and social development so as to protect genetic stability 
and bio-diversity." 

SPAIN 

Title I, Chapter 3, Article 45(1): "Everyone has the right to enjoy an environ
ment suitable for the development of the person ... " 

SUDAN 

Chapter n(1): "The people of the Sudan shall have the right to a clean and 
diverse environment." 

TOGO 

Title II, Subsection I, Aiticle 41: "Anyone has the right to a healthy 
environment." 

TURKEY 

Part II, Chapter 3, Section 8, Part A, Article 56: "Everyone has the right to live 
in a healthy, balancecl environment." 

TURKMENISTAN 

Article 36: "Everyone has the right to a healthy environment." 
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UKRAINE 

Chapter 2, Article 50: "Everyone has the right to an environment that is safe 

for life and health, and to compensation for clamages inflicted through 

the violation of this right." 

VENEZUELA 

Title III, C hapter 9, Article 12T "Every person has a right to inclividually and 

collectively en joy a life and a safe, healthy and ecologically balanced 
environment." 
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Individual environmental duties and responsibilities 

ALGERIA 

Title I, Chapter 5, Article 66: "Every citizen has the cluty to protect public 

property and the interests of the national collectivity and to respect the 

property of others." 

ANGOLA 

Article 39(1): "Everyone has the right to live in a healthy and unpolluted 

environment and the cluty to defend and preserve it. " 

ARMENIA 

Chapter 1, Article 8: "The right to property may not be exercised so as to cause 

clamage to the environment ... " 

BELARUS 

Section 2 , Article 4+ "The exercise of the right of property must not ... be 

harmful to the environment." 

Section 2, Article 55: "It is the duty of eve1yone to protect the environment." 

BENIN 

Title Il, Article 2T "Every person has the right to a healthy, sa ti sfying and 

lasting environment, and has the cluty to clefencl it." 
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State environmental duties 

AFGHANISTAN 

Chapter 1, Article 15: "The State is obligated to adopt necessary measures 

for .. . proper exploitation of natura] resources and the improvement of 

ecological conditions." 

ANDORRA 

Title II, Chapter 5, Article 31: "The State has the task of ensuring the rational 

use of the soil and of all the natura] resources, so as to guarantee a befitting 

quality of life for all." 

ANGOLA 

A1ticle 39(2): "The state shall take the requisite measures to protect the 

environment and species of flora and fauna throughout national territory, 

maintain the ecological balance, ensure the correct location of economic 

activities and the rational development and use of all natura] resources, 

within the context of sustainable development, respect for the rights of future 

generations and the preservation of species." 

ARMENIA 

Chapter 1, Article 10: "The State shall ensure the protection and 

reproduction of the environment and th e rational utilization of natura] 
" resources. 
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BAHRAIN 

Chapter 2, Article 9h: "The State shall take the necessary measures for 

the protection of the environment and the conservation of wildlife." 

Chapter 2, Article 11: "All natura] wealth and resources are State property. 

The State shall safeguard them and exploit them properly, while observing 

the requirements of the security of the State and of the national economy." 

BANGLADESH 

Part II, Article 18A: "The State shall endeavour to protect and improve the 

environment and to preserve and safeguard the natura! resources, biodiversity, 

wetlands, forests and wild life for the present and future citizens." 

BENIN 

Title II , Article 2T "The State shall watch over the protection of the 

environment." 

BRAZIL 

Article 225: 

The Government and the community have a duty to defend and to preserve 
the environment for present and fuhue generations. 

Section 1. To assure the effectiveness of this right, it is the responsibility of 
the Government to: I - preserve and restore essential ecological 
processes and provide for ecological management of species 
and ecosystems; II - preserve the diversity and integrity of the 
Country's genetic pah·imony and to supervise en ti ties dedicated to 
research and manipulation of genetic material; Ill - define, in all 
units of the Federation, territorial spaces and their components 
that are to be specially protectecl, with any change or suppression 
permitted only through law, prohibiting any use that comprom
ises the integrity of the characteristics that justify their protection; 
IV - require, as providecl by law, a prior environmental impact 
study, which shall be made public, for installation of works 
or activities that may cause significant clegradation of the 
environment; V - control production, commercialization and 
employment of techniques, rnethocls and substances that carry a 
risk to life, the quality of life and the environment; VI - promote 
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environmental education at all levels of teaching and public 
awareness of the need to preserve the environment; VII - protect 
the fauna and the flora, prohibiting, as provided by law, 
all practices that jeopardize their ecological functions, cause 
extinction of species or subject animals to cruelty. 

Section 2. Those who exploit mineral resources are obligated to restore 
any environmental degradation, in accordance with technical 
solutions requirecl by the proper governmental agencies, as 
provicled by law. 

Section 3. Conduct and activities considered harmful to the environment 
shall subject the violators, be they inclivicluals or legal entities, 
to criminal and administrative sanctions, irrespective of the 
obligation to repair the clamages causecl. 

Section 4. The Brazilian Amazonian Forest, the Atlantic Forest, the Serra 
do Mar, the Pantanal of Mato Grosso, and the Coastal Zone 
are part of the national patrimony, and they shall be utilizecl, as 
proviclecl by law, under conclitions assuring preservation of the 
environment, inclucling use of natura! resources. 

Section 5. Lands necessary to protect natura] ecosystems, which are vacant 
or which have reverted to the States through discrirninatory 
actions, are inalienable. 

BULGARIA 

Chapter 1, Article 15: "[The State must] ensure the protection and conser

vation of the environment, the sustenance of animals and the maintenance 

of their diversity, and the sensible utilization of the country's natura} wealth 

and resources." 

BURUNDI 

Article 35: 'The State shall ensure the proper management and rational use 

of natura] resources while preserving the environment and conservation of 

these resources for future generations." 

CAMBODIA 

Chapter 5, Article 59: "The State shall protect the environment and balance 

of abundant natural resources and establish a precise plan of management of 

land, water, air, wind, geology, ecological system, mines, energy, petro] and 

gas, rocks and sand, gems, forests and forestry products, wildlife, fish and 

aquatic resources." 
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CAMEROON 

Preamble: "The State shall ensure the protection and improvement of the 
environment ... " 

Part XII, Paragraph 65: "The Preamble shall be part and parcel of this 
Constitution." 

CAPE VERDE 

Part I, Title I, Article 7(j): State duties include those "To protect the land, 

nature, natura! resources, and environment, as well as the historical-cultural 
and artistic national heritage ... " 

CHAD 

Title II, Chapter 1, Article 48: "The State and the Decentralized Territorial 

Collectivities must see to the protection of the environment." 

CHILE 

Chapter 3, Article 19: "The Constitution guarantees to all persons ... 

(8) The right to live in an environment that is free from contamination . It is 

the duty of the State to see to that this right will not be affected and to guard 

the preservation of nature." 

CHINA 

Chapter 1, Article 9: "The state ensures the rational use of natura! resources 
and protects rare animals and plants." 

Chapter 1, Article 26: "The state protects and improves the living environment 

and the ecological environment, and prevents and remedies pollution and 
other public hazards. The state organizes and encourages forestation and 

the protection of forests." 

COLOMBIA 

Title II, Chapter 3, Article 79: "It is the duty of tlie State to protect the diversity 
and integrity of the environment, to conserve the areas of special ecological 

importance, and to foster education for the achievement of these ends." 
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Title II, Chapter 3, Article 80: "The State will plan the handling and use 

of natura] resources in order to guarantee th eir sustainable development, 

conservation, restoration, or replacement. Additionally, it will have to caution 

and control th e factors of environmental deterioration, impose legal sanctions, 

and demand the repair of any damage caused. In the same way, it will 

cooperate with other nations in the protecti011 of the ecosystems located in 

the border areas." 

CONGO, DEMOC RATIC REPUBLIC OF 

Article 53: "The State sees to the protection of the environment and the health 

of the population ." 

COSTA RIC A 

Title V, Article 50: "Every person has the right to a healthy and ecologically 

balanced environment. The State shall guarantee, defend and preserve this 

right. The law will determine the corresponding responsibilities and 

sanctions." 

CROATIA 

Chapter 2 , Section 3, Part III, Article 69: "The State shall ensure conditions 

for a healthy environment." 

CUBA 

Chapter 1, Article 27: "The State protects the environment and natura! 

resources of the country. It recognizes their close link with the sustainable 

economic and soc ial clevelopment for making human life more sensible, 

and for ensuring the survival, welfare, and security of present and future 

generations. It corresponds to the competent organs to implement this 

policy." 

CZECH REPUBLIC 

Article T "The state shall see to it that natura] resources are used prudently 

and natura) wealth is protected ." 
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DOMINICAN REPUBLIC 

Article 6T "The prevention of pollution, [ and] the protection and maintaining 

of the environment for the benefit of the present and future generations, 

constitute duties of the State." 

Article 67(4): "In the contracts celebrated by the State or in the permits that it 
grants that involve the use and exploitation of the natura] resources, the 

obligation to preserve the ecological equilibrium, the access to technology 

and its transfer, as well as the reestablishment of the environment to its natura] 

state, if it is altered [as a] result[, ] will be considered [as] included." 

EAST TIMOR 

Part II, Title III, Section 61(3): "The State shall promote actions aimed at 

protecting the environment and safeguarding the sustainable development of 

the economy." 

EGYPT 

Part III, Article 59: "Safeguarcling the environment is a national cluty, and the 

law shall regulate the right to a good environment and the measures necessary 

to safeguarcl it." 

EL SALVADOR 

Title II, Chapter 2, Section 4, Article 69: "[T]he State shall control the quality 

of food products and the environmental conditions that may affect health and 

well-being." 

EQUATORIAL GUINEA 

Part I, Article 6: "The State shall ... ensure the conservation of nature." 

ETHIOPIA 

Chapter 10, A1ticle 92(1): "Government shall encleavor to ensure that all 
Ethiopians live in a clean and healthy environment." 

Chapter 10, Article 92(4): "Government and citizens shall have the duty to 
protect the environment." 
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Chapter 10, Article 92(2): 'The design and implementation of programmes 

and projects of development shall not clamage or destroy the environment." 

FINLAND 

Chapter 2, Section 20: "The public authorities shall encleavor to guarantee for 

everyone th e right to a healthy environment." 

FRANCE 

Charter of the Environment, Article 9: "Research and innovation shall assist 

the preservation and utilization of the environment." 

GAMBIA, THE 

Chapter 20, 218: "The State and all the people of The Gambia shall strive to 

protect, preserve and foster the .. . natura] ... heritage of The Gambia." 

GHANA 

Chapter 6, Article 36(9): "The State shall take appropriate measures needed to 

protect and safeguard the national environment for posterity; and shall seek 

cooperation with other states and bodies for pmposes of protecting the wider 

international environment for mankind. " 

GREECE 

Part Il, Article 24(1): "The protection of the natura I and cultural environment 

constitutes a cluty of the State." 

GUATEMALA 

Title II, Chapter 2 , Section 7, Article 9T "The State ... [is] obliged to promote 

social, economic, and technological clevelopment that would prevent the 

contamination of the environment and maintain the ecological balance. It 
will issue all the necessary regulations to guarantee that the use of the fauna , 

Aora, land, and water may be realized rationally, obviating their clepredation." 

GUINEA 

Article 16: "The State sees to the protection of the environment. " 
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HAITI 

Title VIII, Chapter 2, Article 253: "[A]ny practices that might disturb the 

ecological balance are strictly forbidden." 

Title VIII, Chapter 2, Article 254: "The State shall organize the enhance

ment of natura] sites to ensure their protection and make them accessible 

to all." 

Title VIII, Chapter 2, Article 25T "The law specifies the conditions for 

protecting flora and fauna, and punishes violations thereof." 

HONDURAS 

Title III, Chapter 7, Article 145: "The State shall maintain a satisfactory 

environment for the protection of eve1yone's health." 

HUNGARY 

Article 20: "(1) Eve1y personshall have the right to physical and mental health. 

(2) Hungary shall promote the exercise of the right set out in Paragraph (1) by 

ensuring that its agriculture remains free from any genetically modified 

organism, by providing access to healthy foocl and clrinking water ... and by 

ensuring environmental protection." 

INDIA 

Part IV, Article 48A: "The State shall encleavour to protect and 

improve the environment and to safeguard the forests and wild life of 

the country." 

INDONESIA 

Section 14, Article 33(3): "The land and the waters as well as the natura] riches 

therein are to be controlled by the state to be exploited to the greatest benefit 

of the people. 

(4): The organization of the national economy shall be based on economic 

democracy that upholds the principles of solidarity, efficiency along with 

fairness, sustainability, keeping the environment in perspective, self 
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suf:ficiency, and that is concerned as well with balanced progress and with the 

unity of the national economy." 

IRAN 

Chapter 4, Article 50: "The preservation of the environment, in which the 

present as well as the future generations have a right to flourishing social 

existence, is regarded as a public duty in the Islamic Republic. Economic 

and other activities that inevitably involve pollution of the environment or 

cause irreparable damage to it are therefore forbidden." 

IRAQ 

Article 33(2): "The state guarantees protection and preservation of the 

environment and biological diversity." 

KAZAKHSTAN 

Section 2, Article 31(1): "The State sets objectives for the protection of the 
environment favorable for the life and health of the people." 

KOREA, DEMOCRATIC PEOPLE'S REPUBLIC OF (NORTH) 

Chapter 3, Article 5T "The State shall adopt rneasures to protect the 
environment in preference to procluction, preserve and promote the natura} 

environment and prevent environmental pollution so as to provicle the 

people with a hygienic environment and working conditions." 

LATVIA 

Chapter 8, Article 115: "The State shall protect the right of everyone to live 

in a benevolent environment by ... by promoting the preservation and 

improvement of the environment." 

LITHUANIA 

Chapter 4, Article 53: "The State ... must protect the environment from 
hannfol influences." 
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LUXEMBOURG 

Article 11.2: "The State guarantees the protection of the human and natural 
environment, working to establish a sustainable balance between nature 

conservation, especially its capacity for renewal, and satisfying the needs of 

present and future generations ... It promotes the protection and welfare 

of animals. '' 

MAC E DONIA 

Chapter 1, Article 8: Requiring "proper urban and rural planning to prornote a 

congenial human environment, as well as ecological protection and 

development." 

MADAGASCAR 

Title II, Sub-title II, Article 39: "The State, with the participation of the 

autonomous provinces, assures the protection, the conservation and the valor

isation of the environment through appropriate means." 

MALAWI 

Chapter 3, Article 13(d): "The State shall actively promote the welfare 

and development of the people of Malawi by progressively adopting and 

implementing policies and legislation aimed at .. . manag[ing] the environ

ment responsibly in order to (i) prevent the clegradation of the environment, 

(ii) provicle a healthy living and working environment for the people of 

Malawi, (iii) accord full recognition to the rights of future generations by 

means of environmental protection and the sustainable clevelopment 

of natural resources, and (iv) conserve and enhance the biological diversity 

of Malawi . 

MALDIVES 

Chapter 2: "Every citizen [has] the following rights pursuant to this Consti

tution, and the State undertakes to achieve the progressive realisation of these 

rights by reasonable measures within its ability and resources: ... ( d) a healthy 

and ecologically balanced environment." 
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MALI 

Title I, Article 15: "The protection, defense and promotion of the environment 
are an obligation .. . for the State." 

MALTA 

Chapter 2, Article 9: "The State shall safeguard the landscape . .. of the 

Nation." 

MAURITANIA 

Title IV, Article 5T "The following shall be the domain of the law ... general 
regulation of water, mines and hydro-carbons, fishing and the merchant 

marine, fauna, flora and the environment." 

MEXICO 

Title I, Chapter 1, Article 2T "The Nation shall . . . [take] necessary 
measures ... to prevent the destruction of natura] resources." 

MICRONESIA 

Preamble: "[W]e affirm our common wish .. . to preserve the heritage of the 
past, and to protect the promise of the future ." 

MONGOLIA 

Chapter 1, Article 6(1): "The land, its subsoil, forests, water, fauna and flora 
and other natura] resources shall be subject to national sovereignty and State 

protection." 

Chapter 3, Part III, Article 38(2),(4): "Carrying out the State laws and directing 
the economic, social and cultural development of the country, the Govern
ment shall exercise the following powers ... To undertake measures on the 

protection of the environment and on the rational use and restoration of 
natura! resources ... " 
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MONTENEGRO 

Environment, Article 23: "Eve1yone, the state in particular, shall be bound to 
preserve and improve the environment." 

MOROCCO 

Article 31: "The State, the public establishments and the territorial collectiv
ities work for the mobilization of all the means available [ disponibles] 
to facilitate the egual access of the [citizens] to conditions that permit 
their enjoyment of the right ... to the access to water and to a healthy 
environment." 

MOZAMBIQUE 

Article 90(2): The State and the local authorities, with collaboration 
from associations for environmental protection, shall adopt policies to protect 
the environment and shall promote the rational use of all natura] resources." 

MYANMAR 

Chapter 1, Article 45 : "The Union shall protect and conserve natural 
environment." 

NAMIBIA 

Chapter 11, Article 95(1): "The State shall actively promote and maintain 
the welfare of the people by adopting, inter alia, policies aimed at ... main
tenance of ecosystems, essential ecological processes and biological diversity 
of Namibia and utilization of living natura] resources on a sustainable basis 
for the benefit of all Namibians, both present and future ." 

NETHERLANDS,THE 

Chapter 1, Article 21: "It shall be the concern of the authorities to keep the 
country habitable and to protect and improve the environment." 

1394



Appendix C 

NICARAGUA 

Title VI, Chapter 1, Article 102: "The natura] resources are national 
patrimony. The preservation of the environment, and the conservation, devel

opment and rational exploitation of the natura] resources are responsibilities 

of the State." 

NIGER 

Article 35: "The State has the obligation to protect the environment in the 

interest of present and future generations." 

NIGERIA 

Part II, Article 20: "The State shall protect and improve the environment and 

safeguard the water, air and land, forest and wild life of Nigeria." 

NORWAY 

Section E, Article 1106: "Natura] resources should be made use of on the basis 

of comprehensive long-terrn considerations whereby this right will be safe

guarded for future generations as well." 

OMAN 

Chapter 2, Article 11: "All natura] resources and revenues therefrom 

shall be the property of the State which will preserve and utilize them 
in th e best manner taking into consideration the requirements of the 

State's security and the interests of national economy. No concession or 

investment in any of the public resources of the country may be granted 

except by virtue of a law and for a limited period, provided the national 

interests are safeguarded." 

PALAU 

Article 6: "The national government shall take positive action to ... conserv[ e] 

a beautiful, healthful and resourceful natura] environment ... " 
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PALESTINE 

Chapter 1, Article (15): "The state strives to achieve a clean, balancecl environ

ment whose protection shall be an officia} and societal responsibil.ity. 

Tampering with it is punishable by law." [Draft] 

PANAMA 

Title III, Chapter 7, Article n+ "The State has the fundamental obligation 

to guarantee that its population lives in a healthy environment, free of 

contamination (pollution), and where air, water, and foodstuffs satisfy the 

requirements for proper development of human life." 

Title III, Article 115: "The State ... [has] the obligation of promoting 

economic and social development that prevents environmental contamin

ation, maintains ecological balance, and avoids the destruction of 
ecosystems." 

Title Ill, Article n6: "The State shall regulate , supervise, and apply, at the 

proper time, the measures necessary to guarantee rational use of, and benefit 

from, land, river and sea life, as well as forests, lands and waters, to avoid their 

misuse, and to ensure their preservation, renewal, and permanence." 

Title III, Article 1q "Benefits gained from non-renewable natura} resources 

shall be regulated by law, to avoid social, economic and environmental abuses 

that could result. " 

PAPUA NEW GUINEA 

Chapter 1, Preamble, Section 4: "We declare our fourth goal to be for Papua 

New Guinea's natura] resources and environment to be conserved and used 

for the collective benefit of all and be replenished for the benefit of future 

generations. We accordingly call for 

(1) wise use to be made of natura} resources and the environment ... in 

the interests of development and in trust for future generations; and 

(2) the conservation and replenishment, for the benefit of ourselves and 

posterity, of the environment and its sacred, scenic, and historical 

qualities; and 

( 3) all necessaiy steps to be taken to give adequate protection to om valued 
bireis, animals, fish, insects, plants and trees." 
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PARAGUAY 

Part I, Title II, Chapter 2, Section 2, Article T "The preservation, 
recovery, and improvement of the environment, as well as effmis to reconcile 

these goals with comprehensive human development, are priority 
objectives ... " 

PHILIPPINES 

Article II, Section 16: 'The State shall protect and advance the right of 

the people to a balancecl and healthful ecology in accord with the rhythm 

and harmony of nature." 

POLAND 

Chapter 2, Article 74(2): "The protection of the environment is the cluty of 

public authorities." 

Chapter 2, Article 74(4): "Public authorities shall support the activi ties of 
citizens to protect and improve the qual ity of the environment." 

PORTUGAL 

Part I, Section 2, Chapter 1, Article 9( e ): "Fundamental responsibilities of 
the State shall be .. . T o protect and enhance the cultural heritage of the 

Portuguese people, to protect nature and the environment, to conserve natura} 
resources and to ensure the proper development of the national territory ... " 

QATAR 

Chapter 2, Article 33: "The State endeavors to protect the environment and 
its natura} balance, to achieve comprehensive and sustainable development 

for all generations." 

ROMANIA 

Title IV, Article 135(2)(e): "The State is expected to ensure . .. the restoration 
and protection of the environment, as well as th e preservation of ecological 
balance." 

1397



State environmental duties 

RUSSIAN FEDERATION 

Chapter 1, Article 9(1): "The land and other natura] resources are utilized and 
protected in the Russian Federation as the basis of the life and activity of the 

peoples living on their respective territories." 

RWANDA 

Article 49: "The State shall ensure the protection of environment. An Organic 

Law shall determine the modalities for protecting, safeguarding and promot

ing the environment." 

SAN MARINO 

Declaration of Citizen Rights: "The Republic protects the historie and artistic 

heritage and the natura] environment." 

SAO TOME AND PRINCIPE 

Part II, Title III, Article 50(2): "[I]t is incumbent upon the State to promote 

the public health which has as objectives the physical and mental well-being 

of the populations and their balanced fitting into the socio-ecological environ

ment in which they live." 

SAUDI ARABIA 

The Basic System of the Consultative Council (Decree N90), 1992, Chapter 5, 

Article 32= "The State works toward protecting and improving the environ

ment, as well as keeping it from being harmed." 

SERBIA 

Article 7+ "Everyone, especially the Republic of Serbia and autonomous 

provinces, shall be accountable for the protection of environment." 

SEYCHELLES 

Chapter 3, Part I, Article 38: "The State recognises the right of eveiy person to 

live in and enjoy a clean, healthy and ecologically balanced environment, and 

with a view to ensuring the effective realisation of this right the State 

1398



320 

undertakes - (a) to take measures to promote the protection, preservation and 
improvement of the environment; (b) to ensure a sustainable socioeconomic 
development of Seychelles by a judicious use and management of 
the resources of Seychelles; ( c) to promote public awareness of the need to 

protect, preserve and improve the environment." 

SLOVAKIA 

Pa1t II, Chapter 6, Article 44(4): "The State sees to the economical use of 
the natura! resources and the economical balance and active care of the life 
environment and safeguards the protection of certain kinds of plants and freely 

living animals." 

SLOVENIA 

Section 3, Article 72: "The state promotes a healthy living environment. 

To this end, the conditions and manner in which economic and other 
activities are pursued are established by law. The law shall establish under 
which conditions and to what extent a person who has damaged the living 

environment is obliged to provide cmnpensation. T he protection of animals 
from cruelty shall be regulated by law." 

SOUTH KOREA 

Chapter 9, Article 120(2): "The land and natural resources shall be protected 
by the State, and the State shall establish a plan necessa1y for th eir balanced 

development and utilization." 

SOUTH SUDAN 

Article 41(4): "All levels of government shall develop energy policies that will 

ensure that the basic needs of the people are met while protecting and 
preserving the environment." 

SPAIN 

Title I, Chapter 3, Article 45(2): "The public authorities shall concern 
themselves with the rational use of all natura! resources for the puq)ose of 
protecting and improving the quality of life and protecting and restoring the 
environment . . . " 
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SRI LANKA 

Chapter 6, Article 27(14): "The State shall protect, preserve and 1mprove 
the environment for the benefit of the community." 

SUDAN 

Chapter n(3): "The State shall promote, through legislation, sustainable 
utilization of natura] resources and best practices with respect to their 

management. " 

SURINAME 

Chapter 3, Aiticle 6(g): "The social objectives of the State shall aim at ... 

creating and improving the conditions necessary for the protection of nature 
and for the preservation of the ecological balance ." 

SWEDEN 

The Instrument of Government, Chapter 1, Article 2: "The public institutions 

shall promote sustainable development leading to a good environment for 
present and future generations." 

SWITZERLAND 

Title Ill , Chapter 2 , Section 3, Article 65(1): "The Confederation collects 
the necessary statistical data conceming the status and evolution of ... the 
environment in Switzerland." 

Title III, Chapter 2 , Section 3, Article 74(1): "The Confederation legislates on 
the protection of humans and the natura] environment against damaging 
and harmful influences." 

TAIWAN ( REPUBLIC OF CHINA) 

Chapter 13, Section 6, Article 169: "The State shall actively undertake 
and foster the development of education, culture, communications, 
water conservancy, public health, and other economic and social 

enterprises among the various ethnic groups in the frontier regions. 
With respec t to land utilization, the State shall, in the light of climatic 
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conditions, nature of the soil, and the life and habits of the people, 
adopt measures for its protection and assist in its development." 

TAJIKISTAN 

Chapter 2, Article 38: "The State adopts measures for improvement of the 
environment, development of mass spoit, physical culture, and tourism." 

TANZANIA 

Chapter 1, Part II, Article 9(1)(c): "The state authority and all its agencies are 
obliged to direct their policies and programmes towards ensuring ... that 
public affairs are conducted in such a way as to ensure that the national 

resources and heritage are harnessed, preserved and applied for 
the common good and also to prevent the exploitation of one person 

by another." 

THAILAND 

Chapter 5, Section 79: "The State shall promote and encourage public 
participation in the preservation, maintenance and balanced exploitation 
of natura] resources and biological diversity and in the promotion, mainten

ance and protection of the quality of the environment in accordance 
with the sustainable development principle as well as the control and 

elirnination of pollution affecting public health, sanitary conditions, welfare 
and guality of life." 

TOGO 

Title Il, Subsection I, Article 41: "The State shall take care of the protection of 
the environment." 

TURKEY 

Part II, Chapter 3, Section 3, Part B, Article 44: "The state takes the necessary 
measures to maintain and develop efficient land cultivation, to prevent its loss 
through erosion, and to provicle land to farmers with insufficient land of their 
own, or no land." 
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UGANDA 

Preamble, XIII : "The State shall protect important natura} resources, 
including land, water, wetlands, rninerals, oil, fauna and flora on behalf of 

the people of Uganda." 

Preamble, XXVII: 

(i) The State shall prornote sustainable development and public awareness 
of the need to manage land, air, water resources in a balanced and 

sustainable manner for the present and future generations. 
(ii) The utilization of the natura} resources of Uganda shall be rnanaged in 

such a way as to meet the development and environmental needs 
of present and future generations of Ugandans; and in particular, the 
State shall take all possible measures to prevent or minimise damage 

and destruction to land, air and water resources resulting from pollution 
or other causes. 

(iii)The State shall promote and implement energy policies that will ensure 
that people's basic needs and those of environrnental preservation 

are met. 

UNITED ARAB EMIRATES 

Chapter 2, Article 23: ''The natura] resources and wealth in each Emirate shall 
be considered the public property of that Ernirate. Society shall be responsible 

for the protection and proper exploitation of such natura! resources and wealth 

for the benefit of the national economy." 

UZBEKISTAN 

Part III, Chapter 12, Article 55: "The land, its mineral, fauna and flora, as well 
as other natural resources shall constitute the national wealth , and shall be 

rationally used and protected by the state." 

VENEZUELA 

Ti tie III, Chapter 9, Article 12T "It is a fundamental obligation of the State .. . 

to guarantee that the population develops in an environment free of contam
ination, where the air, the water, the coasts, the climate, the ozone layer, 
the living species are especially protected in conformity with the law." 
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VIETNAM 

Chapter 2, Article 29: "State organs, units of armed forces, economic 

organizations ... have the duty to implement state regulations on the rational 

use of natura] resources and protection of the environment. All acts likely 

to bring about exhaustion of and cause damage to the environment are 

strictly prohibited." 

YEMEN 

Article 35: "Environmental protection is the collective responsibility of 

the state and the community at large. Each individual shall have a religious 

and national duty to protect the environment." 

ZAMBIA 

Preamble: "We, The People of Zambia, Pledge to ourselves that we shall 

ensure that the State shall respect the rights and dignity of the human family, 

upholcl the laws of the State and conduct the affairs of the State in such 

manner as to preserve, develop, and utilise its resources for this and future 

generations ... " 
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Environmental policy directives 

ALGERIA 

Title II, Chapter 2, A1ticle 122(19)- (25): 

The Parliament legislates in the domains attributed to it by th e Constitution as 

well as the following fields: ... 

(19) General rules relating to the environment and the standard of life and 
land management; 
(20) General ru les relating to the protection of the fauna and flora; 
(21) The protection and safeguarding of the cultural and historie patrimony; 
(22) The general system of forests and pasture lands; 
(23) The general water system; 
(24) 'l 'he general system of mines and hydrocarbons. 

ARMENIA 

Chapter 5, Article 89(5): "The Government ... shall ensure the irnplernen

tation of state policies in the area ... of ... environmental protection." 

AUSTRIA 

Chapter 1, Pait A, Article 10(1): 

Legislation and its implementation isa Federal concern (Bundessache) in the 

following matters: 

10. mining; forestry, including tirnber f!oating; water law, regulation 
and rnaintenance of waters for the safe diversion of f!oods or for the purpose 
of shipping and rafting operations; control of wild streams; construction 
and rnaintenance of waterways .. . 
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12_ [ 111 ]easures to clefencl th e environmental against dangerous stresses which 
originate from the violation of the emission limits ... 

BELIZE 

Preamble (e) : "Whereas the People of Belize ... require policies of state ... 

which protect the environment ... " 

EAST TIMOR 

Part Il, Title III, Section 6i(2): "The State recognizes the neecl to preserve 

and rationalize natura] resources." 

ECUADOR 

Section 2, Article 14: 

The right of people to live in a healthy and ecologically balanced 
environment that ensures sustainability and good living, sumak kawsay. 
There is a public interest in environmental conservation, the protection of 
ecosystems, biodiversity and the integrity of th e country's genetic assets, the 
prevention of environmental damage, and the recovery of degraded natura] 
spaces are declared rnatters of public interest. 

EGYPT 

Article 59: "Safeguarcling the environment is a national duty, and the law 

shall regulate the right to a good environment and the measures necessary to 

safeguard it. " 

FRANCE 

Preamble, Charter of the Environment: 

The French people recognizing that the natura] resources and their balance 
have been the prerequisite for the emergence of rnankind; that the future 
and the ve1y existence of mankind cannot be separated from its natura! 
environment; that the environment is the common heritage of human 
beings; that man exercises a growing influence on the conditions of 
life and on his own evolution; that biological diversity, the free development 
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of the individual and the progress of human societies are affected by 
certain patterns of consumption or protection and by the excessive 
exploitation of natura! resources; that th e preservation of the environment 
must be pursued in the same way as the other fundamental interests of 
the Na tion; that in order to achieve sustainable development, the choices 
made to meet the needs of the present shall not compromise the capacity 
of fuhne generations and of other peoples to satisfy their own needs, 
proclaim: 

Article 5: 

Where the occurrence of a damage, even if it is uncertain in the light of 
sc ientific knowledge, could gravely and irreversibly affect the environment, 
the public authorities make sure, through application of the precautionary 
principle and within their respective fields of competences, that risk 
assessments are carried out and provisional and proportionate measures are 
adopted in order to prevent the occurrence of the damage. 

GRE ECE 

Part II, Article 24(1): 

The State is bound to adopt special preventive or repressive measures for 
the preservation of the environment in the context of the principle of sustain
ability. Matters pertaining to the protection of foresis and forest expanses 
in general shall be regulated by law. The compilation of a forest register 
constitutes an obligation of th e State. Alteration of the use of forests and 
forest expanses is prohibited, except where agricultural development or 
other uses imposed for the public interest prevail for the benefit of the 
national econorny. 

INDONESIA 

(3) The land and the waters as well as the natura! riches therein are to be 
controlled by the state to be exploited to th e greatest benefit of the people. 
(4) 'I 'he organization of the national economy shall be based on economic 
democracy that upholds the principl es of solidarity, effic iency along 
with fairness, sustainabilit:y, keeping th e environment in perspective, 
self-sufficiency, and that is concerned as well with balanced progress and 
with the unity of the national economy. 
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ITALY 

Part II, Ti tle V, Article 117(s): "The state has exclusive legislative power with 

respect to .. . the protection of the environment, [ and] the ecosystem ... " 

PERU 

Title III, Chapter 2, Article 67= "The State determines national environmental 

policy. It promotes the sustainable use of its natura! resources. " 

SYRIA 

Part 2, Article 14: "The law regulates ownership, which is of three kinds: 

(1) Public ownership includes natura! resources, public utilities, and 
nationalized installations and establishments, as well as installations and 
establishments sel up by the state. The state unclertakes to exploit and to 
supe1vise the administration of this property in the interest of the entire 
people. It is the duty of the citizens to protect this property." 
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Sustainable development, future generations, 
and public trust 

SUSTAINABLE DEVELOPMENT 

Belgi11m 

Title I BIS, Article 7bis: "In the exercise of their respective competences, the 

Federal State, the Communities and the Regions pursue the objective of 

sustainable development in its social, economic and environmental aspects, 

taking into account the solidarity between the generations." 

Benin 

Article 2T "Every person has the right toa healthy, satisfactory and sustainable 

environment and has the duty to defend it. The State sees to the protection of 

the environment." 

Bolivia 

Title II, Chapter 1, Article 342: "It is the duty of the State and the population to 

conserve, protect and use natura! resources and th e biodiversity in a sustain

able manner, as well as to maintain the equilibrium of the environment." 

Article 346: "The natura] assets are of public importance and of strategic 
character for the sustainable development of the country." 

Colombia 

Chapter 3, Article 80: "The State shall plan the handling and use of the 

natura! resources in order to guarantee their sustainable development, their 
conservation, restoration, or substitution." 
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Ecuador 

Section 2, Article 1+ "The State shall protect the right of people to live in a 

healthy and ecologically balanced environment that ensures sustainability." 

Eritrea 

Chapter 2, Article 8(2): "The State shall work to bring about a balanced and 

sustainable development throughout the country, and shall use all available 

means to enable all citizens to improve their livelihood in a sustainable 

manner, through their participation." 

Chapter 2, Article 8(3): "[T]he State shall be responsible for managing 

all land, water, air and natura! resources and for ensuring their management 

in a balanced and sustainable manner." 

Greece 

Article 24(1): "The State is bound to adopt special preventive or repressive 

measures for the preservation of the environment in the context of the 

principle of sustainable development." 

Montenegro 

Preamble: "Stemming from ... [t]he conviction that the state is responsible for 

the preservation of nature, sound, environment, sustainable development, 

balanced development of all its regions and the establishment of social 

justice. " 

Nefxtl 

Part IV, Section 35(5): "Provision shall be made for the protection of the 

forest, vegetation and biodiversity, its sustainable use and for equitable 

distribution of the benefit derived from it." 

Peru 

Title Ill, Chapter 2, A1ticle 6T "The State determines national environmental 
policy. It promotes the sustainable use of its natura] resources." 
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Poland 

Chapter 1, Article 5: "The Republic of Poland shall safeguard the independ

ence and integrity of its territory and ensure the freedoms and rights of persons 

and citizens, the security of the citizens, safeguard the national heritage and 

shall ensure the protection of the natural environment, pursuant to the 

principles of sustainable development." 

Serbia 

Part IV, No. 9: "The Republic of Serbia shall organise and provide for ... 

sustainable development, system of protection and improvernent of 

environment; protection and improvement of flora and fauna." 

Seychelles 

Chapter 3, Part I, Article 38(6): "The State recognises the right of every person 

to live in and enjoy a clean, healthy and ecologically balanced environment 

with a view to ensuring the effective realisation of this right the State under

takes - to ensure a sustainable socio-economic development of Seychelles bya 

judicious use and management of the resources of Seychelles." 

Somalia 

Chapter 3, Article 43: "Land shall be held, used and managed in an equitable, 

efficient, productive and sustainable manner." 

Sudan 

Chapter 11(3): "The State shall prornote, through legislation, sustainable 

utilization of natural resources and best practices with respect to their 

management." 

Switzerland 

Section 4, Article 73: "Sustainable D evelopment. T he Confederation and the 

Cantons shall endeavor to achieve a balanced and sustainable relationship 

between nature and its capacity to renew itself and the demands placed on it 

by the population ." 
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Thailand 

Part VIII, Section 85(5): "The State shall pursue directive principles of State 
policies in relation to land, natura] resources and the environment, as follows : 

to prescribe rules on land which cover areas throughout the country, having 

regard to the consistency with natura] surroundings, whether land areas, water 

surfaces, ways of life of local residents, and the efficient preservation of natura} 

resources, and prescribe standards for sustainable land use provided that 

residents in areas affected by such rules on land use shall also have due 

participation in the decision making . .. to provide town and country planning 
and carry out the development and action in the implementation of town and 

counhy plans in an efficient and effective manner in the interest of sustainable 

preservation of natura} resources ... promote, maintain and protect the guality 

of natural resources in accordance with the sustainable development 

principle, control and eradiate polluted conditions affecting health, sanita1y 

conditions, welfare and the guality of life of the public, provided that 

members of the public, local residents and local government organisations 

shall have due participation in determining the direction of such work." 

FUTURE GENERATIONS 

Andorra 

Chapter 5, Article 31: "The State has the task of ensuring the rational use of 

the land and of all natura] resources, so as to guarantee a fitting quality of life 

for all and for the sake of future generations, to restore and maintain a 

reasonable ecological balance in the atmosphere, water and land as well as 

to protect the autochthonous flora and fauna." 

Argentina 

Article 41: "All residents enjoy the right to a healthy, balanced environment 

fit for human development and by which productive activities satisfy current 

necessities without compromising those of future generations; and shall have 

the duty to preserve it." 

Armenia 

Chapter 2, Article 48, Number 10: "[A] basic [task] of the state in the 

economic, social and cultural spheres [is] ... to pursue the environmental 

security policy for present and future generations." 
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Bolivia 

Article 3r "Eve1yone has the right to a healthy, protected, and balanced 

environment. The exercise of this right must be granted to individuals 

and collectives of present and future generations, as well as to other living 

things, so they may develop in a normal and permanent way." 

Brazil 

Chapter 6, Article 225: "Everyone has a right to an ecologically balanced 

environment, which is a public good for the people 's use and is essential 

fora healthy life. The Government and the community have a duty to defend 

and preserve the environment for present and future generations." 

Burundi 

Article 35: "The State shall ensure the proper management and rational use 

of natura] resources while preserving the environment and conservation of 

these resources for future generations." 

Genncmy 

Section 2, Article 2o(a): "Mindful of its responsibility toward future 

generations, the state shall protect the natura] foundations of life and animals 

by legislation and, in accordance with law and justice, by executive and 

judicial action, all within the framework of the constitutional order." 

Guyana 

Part I, Chapter 2, Article 36: "In the interests of the present and future 

generations, the State will protect and make rational use of its land, mineral 

and water resources, as well as its fauna and flora , and will take all appropriate 

rneasures to conserve and improve the environment." 

Iran 

Chapter 4, Article 50: "The preservation of the environment, in which the 

present as well as the future generations have a right to flourishing social 

existence, is regarded as a public duty in the Islamic Republic." 
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Kenya 

Article 42: "Every person has the right to a clean and healthy environment, 

which includes the right - (a) to have the environment protected for 

the benefit of present and future generations through legislative and other 

measures, particu]arly those contemplatecl in Article 69; and (b) to have 

obligations relating to the environment folfilled." 

Lesotho 

Chapter 2, Article 36: "Lesotho sha11 adopt policies designed to protect 

and enhance the natura! and cu1tural environment of Lesotho for the benefit 

of both present and future generations and sha11 endeavor to assure to 

a11 citizens a sound and safe environment adequate for their health and 
wel1-being." 

Luxembourg 

Article 11.2: "The State guarantees the protection of the human and natura] 

environment, working to establish a sustainable balance between nature 

conservation, especially its capacity for renewal, and satisfying the needs of 

present and future generations ... It promotes the protection and welfare 

of animals." 

Namibia 

Chapter 11, Article 95(1): "The State sha]] actively promote and maintain 

the welfare of the people by adopting, inter alia, policies airnecl at ... main

tenance of ecosystems, essential ecological processes and biological diversity 

of Namibia and utilization of living natura! resources on a sustainab]e basis 

for the benefit of all Namibians, both present and future ." 

Niger 

Section 2, Article 149: "The exploitation and the administration of the natura! 

resources and of the subsoil must be done with transparency and taking into 

account the protection of the environment, [and] the cultural heritage as well 

as the preservation of the interests of present and future generations." 
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Norway 

Section 110(6 ): "Every person has a right to an environment that is conducive 

to health and to a natura} environment whose productivity and diversity 

are maintained. Natura] resources shall be managed on the basis of compre

hensive lang-term considerations whereby this right will be safeguarded for 

future generations as well." 

Poland 

Chapter 2, Article 74(1): "Public authorities shall pursue policies ensuring 

the ecological safety of current and future generations." 

South Africa 

Chapter 2, Aiticle 2+ "Everyone has the right (a) to an environment that is not 

harmful to their health or well-being; and (b) to have the environment 

protected, for the benefit of present and future generations, through 

reasonable legislative and other measures ... " 

South Sudan 

Chapter 41: "(2) Every person shall have the obligation to protect the 

environment for the benefit of present and future generations; (3) Every 

person shall have the right to have the environment protected for the 

benefit of present and future generations, through appropriate legislative 

action and other measures that: (a) prevent pollution and ecological 

degradation; (b) pro mote conservation; and ( c) secure ecologically sustain

able development and use of natura} resources while promoting rational 

economic and social development so as to protect genetic stability and bio

diversity; (4) All levels of government shall develop energy policies that will 

ensure that the basic needs of the people are met while protecting and 

preserving the environment." 

Vcmuatu 

Part Il, Chapter 2, Article 7(d): "Every person has the following fundamental 

duties to himself and his descendants and to others ... to protect the Republic 
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of Vanuatu and to safeguard the national wealth, resources and environment 

in the interests of the present generations and of future generations." 

SUSTAINABLE DEVELOPMENT AND FUTURE GENERATIONS 

Albania 

Part II, Chapter V5, Aiticle 59(1)(e)-(f): "The State, within its constitutional 

powers and the means at its disposal , aims to supplement private initiative and 

responsibility with ... (e) a healthy and ecologically adequate environment 

for th e present and future generations; (f) and rational exploration of forests, 

waters, pastures and other natura] resources on the basis of the principle of 

sustainable development." 

Angola 

Article 39(2): "The state shall take the requisite measures to protect the 

environment and species of flora and fauna throughout national territory, 

maintain the ecological balance, ensure the correct location of economic 

activities and the rational development and use of all natura] resources, within 

the context of sustainable development, respect for the rights of future 

generations and the preservation of species ." 
"The fundamental tasks of the Angolan state shall be: to promote harmoni

ous and sustai nable development throughout national territory, protecting 

the environment, natura} resources and the historie, cultural and artistic 

heritage of the nation." 

"The state shall take th e requisite measures to protect the environment 

and species of flora and fauna throughout national territory, maintain the 

ecological balance, ensure the correct location of economic activities and 

the rational development and use of all natura] resources, within the context 

of sustainable development, respect for the rights of future generations and 

the preservation of species." 

Cuba 

Chapter 1, Article 27= "The State protects the environment and natura] 

resources of the country. It recognizes their close link with the sustainable 

economic and social development for making human life more sensible, 

and for ensuring the survival, welfare, and security of present and future 

generations. lt corresponds to the cornpetent organs to irnplement this policy." 
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Dominican Republic 

C hapter 4, Articl e 1T "The mineral and hydrocarbon deposits and, in general, 
the nonrenewable resources , can only be explored and exploited by individ
uals, under sustainable environmental criteria, by virtue of concessions, 
contracts, licenses, permits or quotas, in accordance with the conditions that 
the law determines ." 

"The prevention of the pollution [ and] the protection and rnaintaining 
of the environment for the benefit of the present and future generations, 
constitute duties of the State. In Consequence: Every person has the right, 
both individually and collectively, to the sustainable use and enjoyment of 

the natura! resources; to live in a healthy ecologically balanced and suitable 
environment for the development and preservation of the various forms of 
life, of the landscape and of nature." 

East Timor 

Part II, Sections 61 (1) and (2): "Everyone has th e right to a humane, healthy 

and ecologically balanced environment and the duty to protect it and improve 

it for the benefit of the future generations. T he State should promote actions 
aimed at protecting the environment and safeguarding th e sustainable 

development of the economy." 

Eritrea 

Chapter 2 , Article 8(3): "In the interest of present and foture generations, 

the State shall be responsible for managing all land, water, air and natura! 
resources and for ensuring th eir management in a balanced and sustainable 
manner; and for creating the conditions to seetrre the participation of the 

people in safeguarding the environment. " 

France 

Constitution preamble: "The French People, Considering that ... care must 

be taken to safeguard the environment along with the other fundamental 
interests of the Nation . .. in order to ensure sustainable development, choices 

designed to meet the needs of the present generation should not jeopardise 
the ability of future generations and other peoples to meet their own needs, 
Hereby proclaim ... public policies shall promote sustainable development. 
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To this end they shall reconcile the protection and enhancement of the 
environment with economic development and social progress." 

Charter of the Environment, Article 6: "The public pol icies shall promote 

sustainable development. To this effect, they reconcile protection and 

utilization of the environment, economic development and social progress." 

Georgia 

Article 37, Number 4: "With due regard to the interests of the current and 

future generations the State shall guarantee the protection of environment 

and the rational use of nature, sustainable development of the country 

according to the economic and ecological interests in order to ensure 

providing of safe environment for the individual." 

Guyana 

Part II, Title I, Article 149: "The State shall protect the environment, for the 

benefit of present and future generations, through reasonable legislative 

and other measures designed to ... secttre sustainable development and use of 

natural resources while promoting justifiable economic and social development." 

Malawi 

Chapter 3, Article 13(d)(iii): "The State shall actively promote the welfare and 

development of the people of Malawi by progressively adopting and 

implementing policies and legislation aimed at achieving the following goals: 

To manage the environment responsibly in order to ... accord full recogni

tion to the rights of future generations by means of environmental protection 

and the sustainable development of natura] resources." 

Maldives 

Article 22: "The State has a fundamental duty to protect and preserve the 

natura] environment, biodiversity, resources and beauty of the country for 

the benefit of present and future generations. The State shall undertake 

and promote desirable economic and social goals through ecologically 

balanced sustainable development and shall take measures necessary to foster 

conservation, prevent pollution, the extinction of any species and ecological 
clegradation from any such goals." 
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Mozambique 

Article 117(2)(d): "With a view to guaranteeing the right to the environment 
within the framework of sustainable development, the State shall adopt 
policies aimed at: . .. guaranteeing the rational utilisation of natura] resources 

and the safeguarding of their capacity to regenerate, ecological stability and 
the rights of future generations ... " 

Namibia 

Article 95(]): "The State shall actively promote and maintain the welfare 

of the people by adopting, inter alia, policies aimed at the following: ... 
maintenance of ecosytems, essential ecological processes and biological 
diversity of Namibia and utilization ofliving natural resources on a sustainable 
basis for the benefit of all Namibians, both present and future ... " 

Qatar 

Chapter 2, Article 33: "The State shall work to protect the environment 
and ecological balance so as to achieve sustainable development for the 
generations to come." 

South Sudan 

Part III, Chapter 1, Title XLi(3): "Every person shall have the right to have 

the environment protected for the benefit of present and future generations, 
through appropriate legislative action and other rneasures that: secure 
ecologically sustainable development and use of natura] resources while 

promoting rational economic and social developrnent so as to protect genetic 
stability and bio-diversity." 

Sweden 

A1ticle 2: "The public institutions shall promote sustainable development 

leading to a good environment for present and future generations." 

Zambia 

Constitution, Part IX. Aiticle 112(i): "The State shall promote sustenance, 
development and public awareness of the neecl to manage the land, 
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air and water resources in a balanced and sustainable manner for 

the present and foture generations." 

PUBLIC TRUST 

Ghana 

Chapter 21, Article 211(1): "All public lands in Ghana shall be vested in the 

President, on behalf of, and in trust for, the people of Ghana." 

Article 213: "Every mineral in its natura] state in, under or upon any land 
in Ghana, rivers, streams, watercourses throughout Ghana, the exclusive 

economic zone and any area covered by the territorial sea or continental 
shelf is the property of the Republic of Ghana and shall be vested in the 

President, on behalf of, and in trust for, the people of Ghana.'' 

Tanzania 

Article 22, Preamble: "Whereas the Tanganyika African National Union 
believes ... That all citizens together possess all the natura] resources of the 
country in trust for their descendants." 

PUBLIC TRUST AND FUTURE GENERATIONS 

Ethiopia 

Article 130(6): "The natura] resources in the waters, forests, land, air, lakes, 

rivers and ports of the Empire are a sacred trust for the benefit of present 

and succeeding generations of the Ethiopian people." 

Papua New Guinea 

Goal Number 4(1): "We declare our fourth goal to be for Papua New 
Guinea's natura] resources and environment to be conserved and used for 

the collective benefit of us all, and be replenished for the benefit of future 
generations. We accordingly call for .. . wise use to be made of our natura] 

resources and the environment in or on the land and seabed, in the sea, 
under the land, and in the air, in the interests of our development and 
in trust for future generations." 
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SUSTAINABLE DEVELOPMENT, FUTURE GENERATIONS 

AND PUBLIC TRUST 

Bhutan 

Articles 5, 1 and 2(6): "Every Bhutanese isa trustee of the Kingdom's natura! 
resources and the environment for the benefit of the future and present 

generations and it is the fundamental duty of every citizen to contribute to 
the protection of the natura! environment, conservation of the rich biodiver

sity of Bhutan and prevention of all forms of ecological degradation including 
noise, visual and physical pollution through the adoption and support of 
environment friendly practices and policies." 

"The Royal Government shall ... secure ecologically balanced sustainable 
development while promoting justifiable economic and social development." 

Swaziland 

Chapter 12, Article 210(2), Article 216(1), and Article 217(d): "In the interests 

of the present and future generations, the State shall protect and make 
rational use of its land , mineral and water resources as well as its fauna 

and flora, and shall take appropriate measures to conserve and improve 
the environment." 

"From th e date of commencement of this Constitution, all land (including 
any existing concessions) in Swaziland, save privately held title--cleed land, 

shall continue to vest in iNgwenyama in trust for the Swazi Nation as it vested 

on the 12th April, 1973." 
"All minerals and mineral oils in, under or upon any land in Swaziland 

shall , after the commencement of this Constitution, continue to vest in 

iNgwenyama in trust for the Swazi Nation as vested on the 12th April , 1973." 
"Eve1y person shall promote the protection of the environment for the 

present and future generations." 
"Parliament shall make laws - ... for the protection of the environment 

including management of natura! resources on a sustainable basis." 

Uganda 

Chapter 15, Article 245(6): "The State shall promote sustainable development 
and public awareness of the need to manage land, air and water resources in 

a balanced and sustainable manner for the present and future generations." 
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"The utilisation of the natura] resources of Uganda shall be managed 
in such a way as to meet the clevelopment and environmental needs of 
present and fu ture generations of Ugandans." 

"The Government or a local government as determined by Parliament 

by law, shall hold in trust for the people and protect, natura] lakes, rivers, 
wetlands, forest reserves, game reserves, national parks and any land to 

be reserved for ecological and touristic purposes for the common good 
of all citizens." 

"Parliament shall, by law, provide for measure intended - ... to manage 
the environment for sustainable development." 
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Miscellaneous constitutional environmental provisions 

CLIMATE CHANGE 

Dominiccm Republic 

Dominican Republic Constitution. Chapter 4, Article 17; Chapter 6, Article 

67; Title IX, Chapter 1, Article 194: "The formulation and execution, through 

the law, of a plan of territorial ordering that assures the efficient and 

sustainable use of the natura) resources or the Nation, in accordance with 

the need of adaption to climate change, is [a] priority of the State." 

LIMITATIONS ON WASTE DISPOSAL AND HAZARDOUS ACTIVITIES 

Dominican Republic 

Article 67(2): "The introduction, development, production, possession, 

commercialization, transport, storage and use of chemical, biological and 

nuclear and agrochemical weapons [that are] internationally forbidden, is 

prohibited, as well as of nuclear residues [and] toxic and hazardous wastes." 

Ecuador 

Section 2, Article 14: "The development, production, ownership, marketing, 

import, transport, storage and use of chemical, biological and nuclear 

weapons, highly toxic persistent organic pollutants, internationally prohibited 

agrochemicals, and experimental biological technologies and agents and 

genetically modified organisms that are harrnful to human health or that 

jeopardize food sovereignty or ecosystems, as well as the introduction of 
nuclear residues and toxic waste into the country's territory, are forbidden." 

343 
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Haiti, Republic of 

T itle VIII, Chapter 2, Article 258: "No ane may introduce into the country 

wastes or resiclues of any kind from foreign sources." 

Htmgary 

Article 21(3): "No pollutant waste shall be brought in to Hungary for th e 

purpose of dumping." 

Namibia 

Chapter 11, Article 95(1): "[T]he Government shall provide measures against 

the dumping or recycling of foreign nuclear and toxic waste on Namibian 

territory." 

Niger 

Article 35: "The acquisi tion , th e storage, the handling and the disposal of 

toxic wastes or pollutants originating from factories and other industrial or 

handwork sites, installecl on th e national territory[ ,] are regulated by the 

law. The transit, importation, storage, landfi ll , [and] dumping on the 

national territory of foreign pollutants or toxic wastes, as well as any agree

ment relating [to it] constitute a crirne against the Nation, punished by 

the law." 

Paraguay 

Part I, T itle II, Chapter 1, Section 2, Article 8: "Those activities that are likely 

to cause environmental changes will be regulated by law. Similarly, the law 

may restrict or prohibit those activities that are considered hazardous." 

PROVISIONS IDENTIFYING RESPONSIBILITIES TO NATURE 

Bangladesh 

Part II, Article 18A: "The State shall endeavour to protect and improve the 

environment and to prese1ve and safeguard the natura] resources, biodiversity, 
wetlands, forests and wild life for the present and future citizens." 
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Ecuador 

Article 71 and Articles 72-4: "Nature, or Pachamama, where life is reproduced 
and created, has the right to integral respect for her existence, her mainten
ance, and for the regeneration of her vital cycles, structure, functions, and 

evolutionaiy processes." 

Germany 

Part Il, Article 20a: "Mindful also of its responsibility toward future 

generations, the State protects also the natura] bases of life and the animals 
within the framework of the constitutional order by legislation, and in 
accordance with law and justice, by executive and judicial power." 

Kuwait 

Part II, Article 21: "Natura] resources and all revenues therefrom are the 
property of the State. It shall ensure their preservation and proper 
exploitation ... " 

Lithuania 

Chapter 4, Article 54: "The State shall concern itself with the protection of 
the natura! environment, its fauna and flora, separate objects of nature 

and particularly valuable districts, and shall supervise the moderate utilization 
of natura! resources as well as their restoration and augmentation. The 

exhaustion of land and entrails of the earth, the pollution of waters and air, 
the production of radioactive impact, as well as the impoverishment of fauna 
and flora shall be prohibited by law." 

Luxembourg 

Article 11.2: "The State ... promotes the protection and welfare of animals." 

Nigeria 

Part II, Article 20: "The State shall protect and improve the environment 
and safeguard the water, air and land, forest and wild life of Nigeria." 
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Sudan 

Chapter 11(2): "The State shall not pursue any policy, or take or permit 

any action, which may aclversely affect the existence of any species of animal 

or vegetative life, their natura] or acloptecl habitat." 

Syria 

Part 2, Article 1+ "Public ownership inclucles natura] resources." 

Yemen 

A1ticle 8: "All types of natura] resources and sources of energy, whether above 

ground, unclergrouncl, in territorial waters, on the continental shelf or 

the exclusive economic zone are ownecl by the State, which assure their 

exploitation for the comrnon good of the people." 

PROVISIONS PERTAINING TO ENERGY POLICY 

Brazil 

Article 225, Section 6: "Power plants with nuclear reactors shall be locatecl 

as clefinecl in federal law and may not be installed otherwise." 

Dominican Republic 

Article 67(3): "The State shall promote, in th e public and private 

sectors, the use of alternative and clean [ no contaminantes] technologies 

and energy." 

Ecuador 

Section 2, Article 15: "The State shall promote, in the public and private 

sectors, the use of environmentally clean technologi es and nonpolluting 

and low-impact alternative sources of energy. Energy sovereignty shall not 

be achieved to the cletriment of foocl sovereignty nor shall it affect the 
right to water. " 
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LIMITATIONS ON PROP E RTY RIGHTS 

Australia 

Chapter 4, Section 100: "The Commonwealth shall not, by any law or regula

tion of trade or commerce, abridge the right of a State or of the residents therein 

to the reasonable use of the waters or rivers for conservation or irrigation." 

Liberia, Re{;ublic of 

Chapter 2, Article 7: "The Republic shall, consistent with the principles 

of individual freedom and social justice enshrined in this Constitution, 

manage the national economy and the resources of Liberia. " 

Mauritius 

Chapter 2, Section 8(4)(a): "[Making exceptions to the constitution's 

prohibition against the compulsory taking of property when:] (v) by reason 

of its being in a dangerous state or injurious to the health of human beings, 

anirnals, trees or plants ... [or] (vii) for so long only as may be necessary for the 

purposes of any examination, investigation , trial or inqui1y or, in the case of 

land, the canying out on it (A) of work of soil conservation or the conservation 

of other natura] resources; or (B) of agricultural development or improvement 

that the owner or occupier of the land has been required, and has, without 

reasonable and lawful excuse, refused or failed to carry out." 

Mongolia 

Chapter 1, Article 6(4): "The State shall have the right to hold responsible 
the landowners in connection with the manner the land is used, to exchange 

or take it over with compensation on the grounds of special public need, or 

confiscate the land if it is used in a manner adverse to the health of the 

population, the interests of environmental protection and national security." 

RELATIONSHIP OF ENVIRONMENTAL RIGHTS 

TO OTRER FREEDOMS 

Chile 

Chapter 3, Article 19: "The law can establish specific restrictions on the 

exercise of certain rights or freedoms in order to protect the environment." 
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Estonia 

Chapter 2, Article 34: "All persons who are legally sojourning in Estonia shall 
have the right to freedom of movement and choice of resiclence. The right 
to freedom of rnovement rnay be restricted only in the cases and in accordance 
with procedures established by law ... to protect the environment." 

Madagascar, Republic of 

Title II, Sub-title Il, Article 3T "The State guarantees the freedom of 

enterprise within the lirnits of respect for the general interest, the public 
order and the environment." 

RELATED PROVISJONS PERTAINING TO HEALTH 

Comoros 

Preamble: "[There is] the right of all Comorans to health . . . " 

Croatia 

Chapter 2, Section 3, Part III, Article 69: "Everyone shall have the right to 
a healthy life." 

Guatemala 

Title II, Chapter 2, Section 7, Article 9r "The right to health isa fundamental 
right of the human being without any discrimination ." 

Guinea-Bissau 

Title I, A1ticle 15: "The object of public health shall be to . . . encourage 
[the people's] balanced integration into the social ecological sphere in which 
they live." 

Honduras 

Title III, Chapter 7, Article 145: "The right to the protection of one's health is 
hereby recognizecl." 
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REQUIREMENTS TO CONSIDER ENVIRONMENTAL IMPACTS 

Niger 

Article 35: "The State sees to the evaluation and control of the impacts 
of any project and program of development on the environment." 

REQUIREMENTS FOR ENVIRONMENTAL EDUCATION 

France 

Chaiter of the Environment, Article 8: "Education and training on the 

environment shall contribute to the exercise of the rights and obligations 
defined by this Charter." 

SUBNATIONAL ENVIRONMENTAL POLICY 

Australia 

Chapter 4, Section 100: "The Commonwealth shall not, by any law 

or regulation of trade or commerce, abridge the right of a State or of the 

residents therein to the reasonable use of the waters or rivers for conservation 

or irrigation." 

Bangkok 

"The State shall follow the Policy Directive on Land, Natura] Resources, and 

Environment as follows: Establish rules on land use to cover the whole 

country, by considering the consistency of the natura] environment, including 

land area, water surface, ways of life of local communities, and the efficient 

conservation on the natura} resources; provide the standard measures for 

sustainable land use, with regard to the joint decision making by the residents 

of the area affected by that land-use policy . .. lay out a town and country 

planning effectively and efficiently for the interests of sustainable natura] 

resource preservation ... promote, maintain, and protect the quality of envir

onment on the principle of sustainable development." (Bangkok constitution. 

Part VIII, Sections 85[ 1][3] and [5]. English original text of the Constitution 

of 2007 as translatecl by IFES and the US Embassy in Bangkok for the 
Constitutional Court.) 
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Cape Verde 

Part II, Title III, Article 70(2): "The state and municipalities, with the 

cooperation of associations for environmental protection, shall adopt policies 

for the protection and conservation of environment." 

Part Il, Title III, Article 70(3): "The State shall stimtilate and support 

the creation of associations for the protection of the environment and protect 

natural resources. " 

Guatemala 

Title II , Chapter 2 , Section 7, Article 9T "[Tlhe municipalities .. . of the 
national territory are obliged to promote social, econornic, and technological 

development that would prevent the contamination of the environment 

and maintain the ecological balance." 

Hong Kong 

Basic Law of the Hong Kong Special Administrative Region of the People's 

Republic of China, Chapter 4, Section 5, Article 97: "District organizations 

which are not organs of political power may be established in the Hong Kong 

Special Administrative Region, to be consulted by the government of the 

Region on district administration and other affairs, or to be responsible for 

providing services in such fields as culture, recreation and environmental 

sanitation." 

Chapter 5, Section 1, Article 119: "The Government of the Hong Kong Special 

Administrative Region shall formulate appropriate policies to promote 

and coorclinate the clevelopment of various tracles such as manufacturing, 

cornmerce, tourism, real estate, transport, public utilities, services, agriculture 

and fisheries , and pay regarcl to the protection of the environment. " 

Switzerlctnd 

Sustainable clevelopment. "The Confederation and the Cantons shall endeavor 

to achieve a balanced and sustainable relationsh ip between nature and its 

capacity to renew itself and the clemands placed on it by the population." 

Switzerland constitution. Section 4, Article 73. English text of the 

Constitution of 1999 as amendecl by the Referendum of November 30, 2008. 
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DRAFT PROVISJONS 

Tunisia (December, 2012) 

Prearnble: "Supporting the will of the people to be a maker of their own 
histo1y, while believing in work as a sublime human value, seeking leadership, 
opting to contribute to civilisation by caring for the environment in such 
a manner that guarantees a safe sustainable life and hetter tomorrow for 
future generations, on the basis of peace, human solidarity and independence 
of the national decision. " 

Article 33: "Each personshall have the right to live in a peaceful and balanced 
environment and shall be entitled to sustainable development. 

'Protection of environment and wise utilisation of natura} resources shall 

be the responsibility of the state, institutions and people. "' 

Article 34: "Every person shall have the right to water. The state shall protect 
water resources and rationalise the use thereof and distribute th em fairly." 
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1. introduction
Traditionally, international law is defined by the sovereign equality of states, which
aims to guarantee that all states have equal rights and obligations.1 Yet, states differ
significantly. Based on the concepts of cooperation, effectiveness and solidarity,2

those differences must be taken into account in order to create a fair international
legal order.3 Differential treatment – or differentiation between states – has therefore
become an important feature of international law.4 The idea is to bring about
practical, rather than formal, equality among de facto unequal states and to increase
participation in and the effectiveness of international agreements.5

In international environmental law, differentiation has assumed pivotal, almost
defining characteristics, placing heavier burdens on developed countries while
providing for differential (and preferential) treatment of developing countries.
This has been expressed – for example, in Principle 7 of the 1992 Rio Declaration – as
‘common but differentiated responsibilities’, which establishes an obligation on all
states to cooperate towards environmental integrity, while acknowledging that
developed countries have a greater responsibility as a result of the pressure their
societies have placed on the global environment and of their assumed greater
economic and technological capabilities.6 In this sense, differentiation is expected to
bridge the gap between the formal equality of states under international law and the
deep inequalities in wealth, power and responsibility that divide them.7

These factors have led to procedurally more demanding and substantively stronger
obligations on developed countries, with developing countries having more flexible or

1 M. Koskenniemi, The Politics of International Law (Bloomsbury, 2011); J. Crawford, ‘Sovereignty as a
Legal Value’, in J. Crawford & M. Koskenniemi (eds), The Cambridge Companion to International
Law (Cambridge University Press, 2012), pp. 117–33, at 117.

2 L. Rajamani, Differential Treatment in International Environmental Law (Oxford University
Press, 2006).

3 A.-M. Slaughter, A New World Order (Princeton University Press, 2004); D. Held & A. Kaya, Global
Inequality: Patterns and Explanations (Oxford University Press, 2007); D. Held, Cosmopolitanism:
Ideals and Realities (Polity Press, 2010).

4 Examples of differentiation in international law abound: it can be reflected as special decision-making rights
(e.g., the veto power for permanent members of the United Nations (UN) Security Council; or for the
‘consultative parties’ of the Antarctic Treaty); as specific obligations according to different country categories
(e.g., the distinction between ‘nuclear weapon countries’ and ‘non-nuclear weapon countries’ in the Nuclear
Non-Proliferation Treaty); or as preferential rights (such as the ‘special and differential treatment’ provisions of
the World Trade Organization (WTO) agreements).

5 C. Voigt, ‘Equity in the 2015 Climate Agreement: Lessons from Differential Treatment in Multilateral
Environmental Agreements’ (2014) 4(1–2) Climate Law, pp. 50–69.

6 ‘States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and
integrity of the Earth’s ecosystem. In view of the different contributions to global environmental
degradation, States have common but differentiated responsibilities. The developed countries
acknowledge the responsibility that they bear in the international pursuit of sustainable development in
view of the pressures their societies place on the global environment and of the technologies and
financial resources they command’: Rio Declaration on Environment and Development, adopted by the
UN Conference on Environment and Development, Rio de Janeiro (Brazil), 3–14 June 1992, UN Doc.
A/CONF.151/26 (Vol. I), 12 Aug. 1992, Principle 7, available at: http://www.unep.org/documents.
multilingual/default.asp?documentid=78&articleid=1163.

7 J. Viñuales (ed.), The Rio Declaration on Environment and Development: A Commentary (Oxford
University Press, 2015).
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fewer obligations. They have also led to obligations of developed countries to provide
implementation assistance, finance, technology and know-how to developing
countries. In this way, ‘positive discrimination’ in favour of developing countries
has led to asymmetric environmental obligations coupled with arrangements and
mechanisms which institutionalize this categorization.

As a growing number of developing countries become industrialized and increase their
pressure on the global environment along with their capabilities, the expectation grows
that they also assume greater responsibilities in international environmental law.
The question is thus how to design legal instruments that can reflect the different
‘situations’ of states in an equitable and dynamic fashion, as they develop over time. The
experience from 1992 to 2016 tells us that such differentiation cannot be static; it needs
to allow the structure and content of international agreements to evolve dynamically.8

2. climate change as a global commons problem
In order to understand the complexity of differentiation in the climate context, it is
important to recall that climate change has the characteristics of a ‘global commons
problem’. Greenhouse gases (GHGs) accumulate over time and mix globally in the
atmosphere. Emissions by any state contribute to the problem and can affect all other
states. No individual state has the capacity to single-handedly achieve effective mitigation;
nor does it have incentives to act unless other states also take action – otherwise it would
bear a larger relative cost. As in a ‘prisoner’s dilemma’ involving 197 prisoners, therefore,
participation of all states is necessary for effective and fair cooperation.

Furthermore, climate change results from the stock of accumulated concentrations of
GHGs in the atmosphere. The largest contribution to observed warming and positive
radiative forcing is caused by the increase in the atmospheric concentration of GHGs, in
particular carbon dioxide (CO2), since 1750.

9 CO2 emissions can remain in the atmosphere
for hundreds or even thousands of years and have a cumulative effect on temperature
increase. However, the past and future contributions of countries to the accumulation of
GHGs in the atmosphere are different; countries also face varying challenges and
circumstances, and have different capacities to address mitigation and adaptation. Climate
change therefore raises issues of equity, justice and fairness on a global scale.10

As with any commons problem, the solution lies in collective action.11 Effective
international cooperation relies on workable notions of equitable burden and

8 G. Ulfstein & C. Voigt, ‘Rethinking the Legal Form and Architecture of a New Climate Agreement’, in
C. Todd, J. Hovi & D. McEvoy (eds), Toward a New Climate Agreement: Conflict, Resolution and
Governance (Routledge, 2014), pp. 183–98, at 191.

9 Intergovernmental Panel on Climate Change (IPCC), ‘Summary for Policymakers’, in T. Stocker et al.
(eds), Climate Change 2013: The Physical Science Basis – Contribution of Working Group I to the
Fifth Assessment Report of the IPCC (Cambridge University Press, 2013), pp. 3–29, at 15.

10 IPCC, ‘Summary for Policymakers’, in O. Edenhofer et al., Climate Change 2014: Mitigation of
Climate Change – Contribution of Working Group III to the Fifth Assessment Report of the
IPCC (Cambridge University Press, 2014), pp. 1–30, at 5.

11 E. Ostrøm, Governing the Commons: The Evolution of Institutions for Collective Action (Cambridge
University Press, 1990); see also E. Ostrøm, ‘Polycentric Systems for Coping with Collective Action
and Global Environmental Change (2010) 20(4) Global Environmental Change, pp. 550–7.

Christina Voigt and Felipe Ferreira 287

1 1 12 5 1C CC  31 2 475 7 3 5 C5  CC 4  4  7  /
, 1454 6 CC  31 2 475 7 3 5 0 5 C5C 2 2 C5 5C . 1C D2:53C C C 5 1 2 475 5 C5 6 D 5

1433



effort sharing. In the context of climate change, these notions are even more
important given that states are not equal, and significant asymmetries and inequalities
exist. The Intergovernmental Panel on Climate Change (IPCC) identifies four
categories of inequality: (i) asymmetry in contribution to climate change (past and
present); (ii) vulnerability to the impacts of climate change; (iii) capacity to mitigate
the problem; and (iv) power to decide on solutions.12 Scholarship suggests that
outcomes seen as equitable can lead to more effective cooperation.13 With respect to
climate change, it has long been noted that a regime that many members find
inequitable or unfair will face severe challenges to its adoption or be vulnerable
to festering tensions that jeopardize its effectiveness.14

Different principles could come into play to address these issues.15 Some of them relate
to theoretical notions of distributive justice, such as causal and moral responsibility. The
former refers to the responsibility for contributing to climate change via emissions of
GHGs, the latter to the responsibility for solving the problem – noting that these two
aspects are not always connected. Other principles invoke compensatory justice, such as
the polluter-pays principle, the community-pays principle or the beneficiary-pays
principle; and a third set involves procedural justice based on the way in which
outcomes are brought about. Applied ethics hold persons (or states) responsible for harm
or risks they knowingly impose or could have reasonably foreseen and, in certain cases,
regardless of whether they could have been foreseen. However, there is no scientific or
ethical foundation for prioritizing one equity principle over another.16

What can be concluded from all this is that, while effectiveness depends on
participation, participation in turn depends on states’ own perception of fairness
and equity with regard to other states’ contributions towards addressing the
problem – and therein lies the fundamental importance of finding a workable solution
for differentiation in the climate regime.

3. differentiation in the unfccc
and the kyoto protocol

In the United Nations Framework Convention on Climate Change (UNFCCC),17

differentiation between the parties is based on the principle of ‘common but

12 M. Fleurbaey & S. Kartha, ‘Sustainable Development and Equity’, in Edenhofer et al., n. 10 above,
Ch. 4, pp. 283–350, at 295.

13 With regard to effective climate mitigation action, Young has identified three general conditions
for equitable burden sharing under which the successful formation and eventual effectiveness of a
collective action regime may hinge: (i) the absence of actors who are powerful enough to coercively
impose their preferred burden-sharing arrangements; (ii) the inapplicability of standard utilitarian
methods of calculating costs and benefits; and (iii) the fact that regime effectiveness depends on a
long-term commitment of members to implement its terms: O. Young, ‘Does Fairness Matter in
International Environmental Governance? Creating an Effective and Equitable Climate Regime’, in
Todd, Hovi & McEvoy, n. 8 above, pp. 16–28.

14 Fleurbaey & Kartha, n. 12 above, p. 295.
15 For an overview see C. Kolstad & K. Urama, ‘Social, Economic, and Ethical Concepts and Methods’,

in Edenhofer et al., n. 10 above, pp. 207–82, at 215–9.
16 Fleurbaey & Kartha, n. 12 above, pp. 318–9.
17 New York, NY (US), 9 May 1992, in force 21 Mar. 1994, available at: https://unfccc.int.
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differentiated responsibilities and respective capabilities’ (CBDR-RC), along with an
acknowledgement that developed countries should take the lead in the joint effort to
combat climate change and its adverse effects.18 Based on the premise that climate
change is a common concern of humankind which requires the widest possible
cooperation by all countries, the UNFCCC recognizes different contributions to
environmental harm (‘causality’), as well as different capacities to take mitigation
measures (‘capability’). Accordingly, the UNFCCC has addressed differentiation not
only by enshrining CBDR-RC in its principles, but also by establishing more demanding
and substantively stronger obligations for those parties explicitly listed in its Annexes.19

All parties, taking into account their common but differentiated responsibilities
and their specific national and regional development priorities, objectives and
circumstances, have the common obligation under Article 4.1 UNFCCC to, inter alia,
take measures to address GHG emissions and facilitate adaptation, conserve sinks
and reservoirs, as well as prepare and update national GHG inventories. Article 4.2
commits parties included in Annex I (developed country parties and those with
economies in transition) to adopt policies and measures to limit emissions and protect
and enhance sinks and reservoirs. It is further understood that these policies and
measures will demonstrate that developed countries are taking the lead in modifying
emissions trends consistent with the objective of the UNFCCC. In a similar manner,
Article 12 further elaborates on the reporting obligations assumed by all parties and
establishes more specific and detailed obligations for developed countries, as well as
additional time for developing countries’ initial national communication.

Under Article 4.3 UNFCCC, those developed countries listed in Annex II have
further assumed the obligation to provide finance and technology to developing
countries. This is complemented by Article 4.7, which establishes a relationship
between the fulfilment of developing countries’ commitments and the obligations of
developed countries to provide finance and technology. Several parties have narrowly
interpreted this relationship as a conditionality (developing countries would take
action only if provided with means of implementation), whereas other parties
understand ‘the extent to which’ as creating a degree of effectiveness (developing
countries would be able to be more effective in the context of support).

Throughout the implementation of the Convention, this ‘positive discrimination’
in favour of developing countries has led to what has been referred to as ‘bifurcated’
obligations and processes, coupled with several institutional arrangements for
capacity building, transfer of financial resources and technology, and assistance to
developing countries.20

18 Art. 3.1 UNFCCC, ibid.: ‘The Parties should protect the climate system for the benefit of present and
future generations of humankind, on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities. Accordingly, the developed country Parties
should take the lead in combating climate change and the adverse effects thereof’.

19 L. Rajamani, ‘The Doctrinal Basis for and Boundaries of Differential Treatment in International
Environmental Law’, in Rajamani, n. 2 above, pp. 129–75.

20 There are other forms of category-based differentiation under the UNFCCC, such as the flexibility
given to ‘economies in transition’ under Art. 4.2, and the 9 types of developing country that have
specific needs listed in Art. 4.8.
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The Kyoto Protocol to the UNFCCC21 took this approach even further. Based on an
interpretation of the UNFCCC that relied almost exclusively on the historical and then (in
1997) current responsibility of developed countries,22 the Berlin Mandate for negotiating
the Kyoto Protocol stated explicitly that the instrument would ‘not introduce any new
commitments for Parties not included in Annex I’. Its priority would be to ‘strengthen the
commitments’ of Annex I Parties.23 Accordingly, the Kyoto Protocol established
quantified emissions limitation and reduction obligations only for those Annex I Parties
listed in its Annex B.24 It created a strict ‘binary’25 differentiation system, where only
developed country parties and countries with economies in transition assumed legally
binding, quantified, absolute economy-wide mitigation commitments, while developing
country parties were exempted from doing so. In this sense, the Kyoto Protocol is mainly
and foremost an operationalization of Article 4.2 UNFCCC. Its focus is the establishment
of individual quantified obligations of result (QELROs) only for those parties who,
under the UNFCCC, had an obligation to limit their emissions, that is, Annex I Parties.

Between 2007 and 2012, the decisions adopted under the Ad-Hoc Working Group
for Long-Term Cooperative Action (AWG-LCA) significantly raised the level of climate
action. In parallel with the Kyoto Protocol, the AWG-LCA offered a political space
for developing countries and non-Kyoto parties to negotiate their participation in the
global response to climate change. This process generated several developments in
the implementation of the UNFCCC and its institutional framework –most notably the
creation of the Green Climate Fund.26 The approach to differentiation under the AWG-
LCA, nevertheless, followed strictly the approach under the UNFCCC and its Annexes.

4. differentiation in the negotiation history of
the paris agreement

The negotiating mandate for the Paris Agreement27 was to ‘develop a protocol,
another legal instrument or an agreed outcome with legal force under the Convention

21 Kyoto (Japan), 11 Dec. 1997, in force 16 Feb. 2005, available at: http://unfccc.int/resource/docs/
convkp/kpeng.pdf.

22 P. Pauw et al., ‘Different Perspectives on Differentiated Responsibilities’, Deutsches Institut für Entwick-
lungspolitik, Discussion Paper 6/2014, available at: https://www.die-gdi.de/uploads/media/DP_6.2014..pdf.

23 Decision 1/CP.1, ‘The Berlin Mandate: Review of the Adequacy of Art. 4, paras 2(a) and (b), including
Proposals related to a Protocol and Decisions on Follow-up’, UN Doc. FCCC/CP/1995/7/Add.1, 6 June
1995, paras 2(a) and (b). The Berlin Mandate was the outcome of the review referred to in Art. 4.2(d)
UNFCCC.

24 Kyoto Protocol, n. 21 above, Art. 3 in conjunction with Annex B.
25 The authors note that ‘bifurcated’ and ‘binary’ have been widely used as synonyms in the negotiations

for the Paris Agreement (n. 27 below). For the sake of precision and recognizing that developing
countries also have obligations under the UNFCCC, it is useful to distinguish these terms. This article
refers to ‘binary’ as a differentiation approach that sets an obligation or process for a category of
countries and exempts the other category (like ‘1’ and ‘0’ in a binary system); while ‘bifurcated’ refers
to differentiation that sets different obligations or processes for each category.

26 Decision 1/CP.16, ‘The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group
on Long-Term Cooperative Action under the Convention’, UN Doc. FCCC/CP/2010/7/Add.1,
15 Mar. 2011, para. 102.

27 Paris Agreement, Paris (France), 13 Dec. 2015, not yet in force (in UNFCCC Secretariat, Report of the
Conference of the Parties on its Twenty-First Session, Addendum, UN Doc. FCCC/CP/2015/10/Add.1,
29 Jan. 2016).
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applicable to all Parties’.28 While the Durban mandate of the Ad Hoc Working
Group on the Durban Platform for Enhanced Action (ADP) itself did not contain any
references to developed or developing countries, the phrase ‘under the Convention’
made clear that the new agreement had to be seen in the context and against the
normative background of the UNFCCC, including its basis for differentiation: the
CBDR-RC principle. At the same time, the phrase ‘applicable to all’ indicated
the need to increase the collective level of ambition and ensure the highest possible
mitigation efforts by all parties.29

‘Bifurcated’ or ‘binary’ differentiation, however, proved to be a contentious issue in
the negotiations for the Paris Agreement. On the one hand, there was a general
understanding that the immense climate challenges can be tackled only by global,
cooperative large-scale remedial action to include key agents, most notably the United
States (US) and China. The former was not a party to the Kyoto Protocol; the latter did
not have mitigation obligations under the Protocol. The characteristic of climate
change as a global commons problem necessarily requires the participation of key
actors in the global response in order to ensure participation by other relevant states.

On the other hand, the responsibilities of states, their development stages and
factual circumstances differ considerably. Country categories such as ‘developed’ and
‘developing’ are no longer homogeneous, but marked by stark internal differences as
well as dynamic changes.

By the time parties started negotiating under the ADP mandate, the strict
antagonistic dividing line between developed and developing countries had, in effect,
resulted in a stalemate that prevented meaningful mitigation action. Developing
countries invoked CBDR-RC as a ‘firewall’, while developed countries demanded that
developing countries assume mitigation targets as a precondition to further mitigation
actions of their own.30

To resolve this challenge, differentiation in the context of the Paris Agreement
needed not only to build on the existing approach, but also to reform by adopting a
more nuanced, diversified way of differential treatment.31 The Paris Agreement,
therefore, had to strike a very careful balance between raising ambition and ensuring
universal participation on the one hand, and equitable differentiation on the other.32

It had to address the tension of being guided by the principles of the UNFCCC, while
reflecting those very principles in a constructive and dynamic fashion that not only
leads to broader but also to deeper participation (that is, higher ambition).

The tension between ‘under the Convention’ and ‘applicable to all’ remained
unresolved until the very end of the negotiations. It manifested itself mainly as two

28 Decision 1/CP.17, ‘Establishment of an Ad Hoc Working Group on the Durban Platform for Enhanced
Action’, UN Doc. FCCC/CP/2011/9/Add.1, 15 Mar. 2012, para 2.

29 Ibid., paras 6 and 7.
30 The negotiations during the second commitment period of the Kyoto Protocol, the Bali Action Plan

(Decision 1/CP.13, UN Doc. FCCC/CP/2007/6/Add.1, 14 Mar. 2008) and the conditionalities
expressed in the Copenhagen pledges clearly illustrate this point.

31 Voigt, n. 5 above, p. 50; and Ulfstein & Voigt, n. 8 above, p. 191.
32 H. Winkler & L. Rajamani, ‘CBDR&RC in a Regime Applicable to All’ (2013) 14(1) Climate Policy,

pp. 102–21, at 103.
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distinct and antagonistic positions: those who argued for a diverse ‘spectrum’ of
‘self-differentiated’ commitments, and those who defended strict abidance with the
principles, provisions and the structure (the Annexes) of the UNFCCC.

It is possible to point to some specific moments that marked the evolution of the
differentiation debate in the ADP. The nationally determined contributions (NDCs)
approach that was agreed at the 19th Conference of the Parties (COP-19) in Warsaw
(Poland) in 2013, as a result of the ‘self-determined’ approach already initiated by the
Copenhagen pledges,33 established that parties would choose their level of effort,
providing comfort that no country would be required to do more than it was ready to
do. However, this failed to address the matter of equitable effort sharing. Several
parties feared that other countries could backtrack from previously assumed
commitments, while others were concerned that the overall level of ambition
would be neither adequate nor fair. In the light of the ascendance of a bottom-up
approach to international cooperation through NDCs and the increased fluidity of
commitments, differentiation was therefore seen as a vital corrective concept to
ensure that distributive fairness remained part of the international climate change
agenda.

In the run-up to COP-20 in Lima (Peru) in 2014, differentiation became a central
issue of the negotiations. Brazil was one of the most vocal countries in this debate,
eventually making a submission based on the so-called ‘concentric circles’ approach
to differentiation.34 The proposal called for a set of more stringent obligations for
developed countries, particularly by assuming economy-wide, absolute mitigation
targets, while ensuring that developing country parties also move in the same
direction over time and with flexibility. Brazil was neither the only nor the first
country to call for different types of mitigation commitment for developed and
developing countries; it had already been a practice under the AWG-LCA.35

The Brazilian proposal, however, had at least two innovative aspects. It associated
the type of target in the NDCs with the idea of progression at each regular review of
the Agreement. This added a dynamic aspect to differentiation. More importantly,
while building on the categories of ‘developed’ and ‘developing’ countries that
characterize the climate change regime, the proposal provided a visual image of
differentiation that moved away from a bifurcated or binary approach and could
eventually lead to common types of mitigation efforts for all parties.36

33 D. Bodansky, ‘Reflections on the Paris Conference’, Opinio Juris, 15 Dec. 2015, available at:
http://opiniojuris.org/2015/12/15/reflections-on-the-paris-conference.

34 Brazil was not the only country to propose specific concepts to address differentiation. Other proposals
included New Zealand’s ‘bounded flexibility’ and Switzerland’s ‘circumstance-based’ proposal: see the
submissions available at: http:// unfccc.int/documentation/submissions_from_parties/items/5900.php.

35 The Copenhagen Accord established ‘targets’ for Annex I Parties and ‘actions’ for developing
countries, while the Cancun Agreements further elaborated this by requesting developed countries to
raise the ambition of their ‘quantified economy-wide emission reduction targets’, and developing
countries to put forward their ‘nationally appropriate mitigation actions’ (NAMAs).

36 The image of the concentric circles may also have originated through some subconscious process – the
COP-20 logo consisted of several concentric circles, the seats at the main plenary in Bonn (the former
German Parliament) are also roughly arranged in circles, causing ADP co-chair Kishan Kumarsingh to
joke that ‘we are now seeing circles everywhere!’.
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Decision 1/CP.20, adopted in Lima (Peru) in December 2014,37 is key to
understanding how differentiation came to be treated in the Paris Agreement. Its
paragraph 3 underscored the parties’ ‘commitment to reaching an ambitious agreement
in 2015 that reflects the principle of CBDR-RC, in light of different national
circumstances’. The language drew from the US–China joint announcement of
November 2014, which represented an unprecedented approximation between the
world’s top two emitters.38 It was the first time that a decision under the ADP mentioned
CBDR-RC. The qualifier ‘in light of different national circumstances’, which was the way
that the principle would be reflected in the Paris Agreement, had broad implications,
including a change of course from a strict, explicit differentiation expressed in annexes.

In Lima, another relevant development in respect of differentiation emerged in the
context of finance. Less recalled, but almost equally important, is the last sentence of
paragraph 4 of Decision 1/CP.20, recognizing ‘complementary support by other
Parties’ – that is, those that are not developed countries. It indicated then that
developing countries could have a role to play in the provision of support and
mobilization of climate finance.

The negotiation meetings that preceded COP-21 in Paris (France), in 2015, slowly
consolidated the notion that differentiation would be addressed in a context-specific
manner appropriate to each element of the Agreement, rather than by a dichotomy
that cuts across all sections.39 The understanding evolved that certain differentiating
parameters (or ‘modulators’, as they were referred to by negotiators) could inform the
implementation of the provisions of the Agreement.40 Finally, during the second week
of COP-21, when parties assembled no longer under the ADP but as the Comité de
Paris, the Agreement took form under the authority and diplomatic craftsmanship of
the French presidency after week-long minister-led informal consultations.

5. the paris agreement
5.1. Reflecting the Principle of CBDR-RC in the Light of

Different National Circumstances

The Paris Agreement clearly recognizes the normative legacy of the UNFCCC. It is
guided by principles of the Convention, including equity and CBDR-RC,41 and will
reflect them throughout its implementation in the light of different national

37 Decision 1/CP.20, ‘Lima Call for Climate Action’, UN Doc. FCCC/CP/2014/10/Add.1, 2 Feb. 2015.
38 White House, Office of the Press Secretary, ‘U.S.-China Joint Announcement on Climate Change’,

Beijing (China), 12 Nov. 2014, available at: https://www.whitehouse.gov/the-press-office/2014/11/11/
us-china-joint-announcement-climate-change.

39 ‘Practical application of differentiation will vary depending on the element of the agreement (mitiga-
tion, adaptation, support, transparency)’: First Informal Ministerial Consultations to Prepare COP21,
Paris (France), 20–21 July 2015: Aide-Mémoire Produced by France and Peru, Paris (France), 31 July
2015, available at: http://www.actu-environnement.com/media/pdf/news-25145-note-france-perou.
pdf.

40 See the handout by the facilitator of the informal meeting on ‘differentiation’ for the facilitated group
on mitigation: Annex I of ADP 2.10 Working Document (version of 8 Sept. 2015 at 18:00h), available
at: http://unfccc.int/files/bodies/awg/application/pdf/adp2-10_8sep2015t1500_cwd.pdf.

41 Paris Agreement, n. 27 above, Annex, Preamble, para. 3.
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circumstances.42 The approach to differentiation under the Paris Agreement is far
more diversified than it is under the UNFCCC. While categories of countries, such as
‘developed’ and ‘developing’, are still relevant, these categories are nowhere defined;
nor does the Agreement make any reference to the Annexes of the UNFCCC. This is
a big shift. The Paris Agreement aims to reflect the responsibilities, capacities, and
circumstances of all parties.43 As will be shown, differentiation is operationalized in
several ways, some explicit, some more implicit, balancing different considerations
for each element of the Agreement.

From the outset, Article 2.2 restated the Lima language that the Agreement ‘will be
implemented to reflect equity and the principle of CBDR-RC, in the light of different
national circumstances’.44 The overall approach to differentiation, therefore, is not
premised on ‘causality’ alone, but on an amalgamation of country-specific
responsibilities, capabilities and circumstances – and serving the purpose of the
Agreement to keep temperature increases well below 2 degrees Celsius (2ºC).

The qualifier ‘in the light of different national circumstances’ introduces a dynamic
and flexible element to interpreting both responsibilities and capabilities, broadening
the parameters for differentiation.45 It allows for a much more complex approach,
taking into account not only a wider array of criteria – such as past and current, as
well as projected, future emissions – but also financial and technical capabilities,
human capacity, population size and other demographic criteria, abatement costs,
opportunity costs, skills, etc.46

In this way, the principled-based approach to differentiation in the Paris
Agreement is more nuanced, while building upon the UNFCCC.47 The Agreement
allows for the creation of an evolutionary ‘policy space’ under the Convention in
various ways. Firstly, the references to the principle of CBDR-RC are general in
character and are not explicitly linked to any article of the UNFCCC, nor its Annexes.
The references in the Preamble and Articles 2.2 and 4.3 signal that the CBDR-RC
principle of the UNFCCC applies in a manner that is not static, but open to change.
The general, principled character is a means to adjust and adapt the parties’
obligations to be responsive to an evolutionary understanding of accountability for
temperature increases and also to changing political, social and economic

42 Ibid., Annex, Art. 2.2.
43 It is worth noting that the category ‘economies in transition’ is not referred to in any provision of the

Agreement or the accompanying decision. This is clearly an example of how differentiation can
evolve in response to changing circumstances – countries that formerly belonged to the Soviet Republic
are now either part of the European Union or identify themselves as developing countries, with the
exception of the Russian Federation, of course, which stands in a category of its own.

44 Paris Agreement, n. 27 above, Annex, Art. 2.2.
45 L. Rajamani, ‘Differentiation in a 2015 Climate Agreement’, Center for Climate and Energy Solutions

(C2ES) Papers, June 2015, p. 2, available at: http://www.c2es.org/docUploads/differentiation-brief-06-
2015.pdf.

46 H. Winkler et al., ‘What Factors Influence Mitigation Capacity’ (2007) 35(1) Energy Policy,
pp. 692–703.

47 The Agreement serves to ‘enhance the implementation of the Convention’ (Art. 2.1), which allows for
the interpretation that the terms of the UNFCCC are not ‘set in stone’, but that the UNFCCC is a living
document; it is not ‘static’ in its content but is rather, by further implementation of the Paris
Agreement, evolutionary.
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circumstances.48 Because responsibilities, capabilities and national circumstances not
only differ significantly but are in a flux, they will have to be taken into account in
a dynamic fashion.

There is, arguably, another important implication. While Article 3.1 UNFCCC
expands on CBDR-RC by stating that ‘[a]ccordingly, the developed country Parties
should take the lead in combating climate change and the adverse effects thereof’, to
‘take the lead’ now relates specifically to the type of mitigation target (that is, economy-
wide and absolute, in Article 4.4 of the Paris Agreement) and to the commitment of
developed countries to mobilize finance (Article 9.3 of the Paris Agreement).

Secondly, the Paris Agreement does not operate with a single, across-the-board
approach to differentiation based on explicit pre-set categories of countries. Many of
the obligations which will become legally binding once the Agreement enters into
force will apply to all parties.49 Where references to ‘developed’ and ‘developing’
countries occur, they do not lead to a static placement of countries. Rather, the
absence of annexes and of definitions of ‘developed’ and ‘developing’ allow countries
to move towards greater ambition over time without the need to ‘graduate’ from one
category to the other.

This allows for a further observation. The Kyoto Protocol operated on a stringent
type of differentiation where only developed country parties included in Annex I of
the UNFCCC had quantified emissions limitation and reduction commitments.
The Paris Agreement leaves this track of strict, ‘binary’ differentiation on mitigation
commitments and builds differentiation on the more open, principled-based approach
of the UNFCCC. If the Kyoto Protocol can be seen as the operationalization of Article
4.2 UNFCCC, as argued above, the Paris Agreement, at least in part, could be seen to
build on Article 4.1 of the Convention, which includes commitments by all parties.

5.2. The Principles of Highest Possible Ambition and Progression as Means
to Differentiate over Time

The Paris Agreement also contains two new principles, highest possible ambition and
progression to inform the level of ambition of the parties’ efforts and, implicitly, the
differentiated placement of countries in the overall heterogenic and diverse picture.
The balance between sheer self-determination of effort and equitable effort sharing is,
inter alia, struck by having each party commit to undertaking ambitious efforts, as
defined in the provisions of the Agreement. With respect to mitigation, this is
expanded to having an NDC which reflects its ‘highest possible ambition, reflecting
CBDR-RC, in the light of different national circumstances’ (Article 4.3).

While this language seems unassuming at first glance, it is, in fact, a potent and
powerful tool. This provision reflects an expectation that all parties will deploy their
best efforts in setting their national mitigation targets and in pursuing domestic

48 See also T. Deleuil, ‘The Common but Differentiated Responsibilities Principles: Changes in Continuity
after the Durban Conference of the Parties’ (2012) 3(21) Review of European Community and
International Environmental Law, pp. 271–81.

49 Legally binding obligations for all parties are contained in Paris Agreement, n. 27 above, Arts 4.2,
4.3, 4.8, 4.9, 4.13, 7.1, 13.7.
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measures to achieve them. Article 4.3 is reflective of a standard of care that states now
need to exercise: to strive for their highest possible ambition in a manner that their
efforts reflect their common responsibilities, respective capabilities and national
circumstances.50 It is reminiscent of a due diligence standard in international law which
requires governments to act in proportion to the risk at stake and to the extent of the
capacity they employ.51 With that, each and every party (once the Agreement enters
into force) has committed to take all appropriate and adequate climate measures
according to its responsibility and its best capabilities in order to progressively
achieve the objective of the Agreement – to keep the increase in global temperature
well below 2ºC in order to avoid dangerous anthropogenic interference with the
climate system. Highest possible ambition is responsive to states’ differing
responsibilities, capabilities and circumstances, while at the same time striving to
match ambition with the overall aim. It thereby combines effectiveness and fairness.

This concept represents both a formal departure from the strict and equal
treatment of states, and a departure from the strict two-fold differentiation model
contained in the UNFCCC and its Kyoto Protocol. Importantly, the concept is
a flexible and dynamic means of differentiation which allows for the determination of
what constitutes an equitable and proportionate contribution in any given case and at
any given point of time.

What constitutes an equitable and proportionate effort is a (yet to be settled)
debate under the UNFCCC. It is, however, worth noting that the ‘nationally
determined’ approach of the Paris Agreement has already led to a research agenda
and several tools developed by civil society to assess, assist and/or to inform
countries’ NDCs with regard to fairness and ambition.52 The locus of this debate has
potentially moved to the national level, during the preparation of each successive
contribution. At the international level, this nationally informed understanding of
‘highest possible ambition’ may provide relevant inputs to the consideration of the
collective level of ambition through the global stocktake which will take place every
five years.

Articles 3, 4.3 and 4.4 of the Paris Agreement further establish a requirement that
the efforts of all parties will represent a progression over time, meaning that every
new effort will go beyond previous efforts. This is connected with another central
aspect of the Agreement: the logic of regularly preparing successive contributions,
informed by the outcomes of a collective assessment of progress towards the goal of
the Agreement – the global stocktake defined in Article 14.

50 See, e.g., C. Voigt, ‘The Paris Agreement: What is the Standard of Conduct for Parties?’, Questions of
International Law, 24 Mar. 2016, available at: http://www.qil-qdi.org/paris-agreement-standard-
conduct-parties; and C. Voigt, ‘The Potential Roles of the ICJ in Climate Change-related Claims’,
in D. Farber & M. Peeters (eds), Climate Change Law (Edward Elgar, 2016), pp. 152–66, at 159–61.

51 See, e.g., the first report of the International Law Association (ILA) Study Group on Due Diligence:
D. French (Chair) & T. Stephens (Rapporteur), ‘Due Diligence in International Law’, 7 Mar. 2014;
available at: http://www.ila-hq.org/en/committees/study_groups.cfm/cid/1045.

52 See, e.g., the CAIT Equity Explorer, by the World Resources Institute (WRI), available at:
http://cait.wri.org/equity; and the methodology of the Climate Action Tracker, by Ecofys and Climate
Analytics, available at: http://climateactiontracker.org/methodology/85/Comparability-of-effort.html.
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Inherent in these parameters is the understanding that both ambition and
progression are reflective of and responsive to the parties’ national responsibilities,
capabilities and circumstances, allowing for a more diversified way of differentiation
over time. This makes the due diligence-based standard of care referred to above
a continuum. Parties will be required, on a regular basis through iterative processes,
to revisit their actions and support and to assess their levels of ambition in accordance
with their CBDR-RC, in the light of different national circumstances. This encourages
an unprecedented dynamism in differentiation, which preserves the commitments of
developed countries, while allowing for developing countries to assume more
responsibilities – without the need to ‘graduate’ to another category.

5.3. Differentiation as Reflected in the Elements of the Paris Agreement

Mitigation

The nuanced approach to differentiation is most evident in the mitigation provisions.
Article 4 of the Paris Agreement sets common, general provisions and specifies
parameters to guide developed and developing countries in their implementation,
allowing more flexibility to the latter and, within these, additional flexibility to least
developed countries and small island developing states.

For instance, Article 4.1 defines the global trajectory: all parties have committed to
contribute to the global peaking of GHG emissions as soon as possible, reducing
emissions rapidly thereafter, and achieving a balance of emissions and removals in the
second half of this century. While this global trajectory applies to all parties in a
joint effort, it recognizes that developing countries will take longer to peak their
emissions.

Similarly, the legally binding obligation to ‘prepare, communicate and maintain
successive NDCs’, in Article 4.2, applies to all parties. Yet, it is followed by several
modulators that allow for differentiation in the content (level of ambition) and form
(type of target) of NDCs. The self-determined aspect of the parties’ level of effort is
accompanied by obligations of conduct in Article 4, paragraphs 3 and 4.53 All parties’
NDCs will reflect their ‘highest possible ambition’, but such level of ambition should
also reflect their respective responsibilities, capabilities and circumstances, as well as
represent a progression in relation to the previous contribution. In terms of types of
mitigation target, Article 4.4 stipulates that developed countries should continue to
take the lead by undertaking economy-wide absolute targets. Developing countries
should enhance their efforts and are expected to assume economy-wide targets when

53 Cf. the language in Art. 4.3 and 4.4 with para. 20 of the ‘Geneva Negotiating Text’ (UN Doc.
FCCC/ADP/2015/1, 25 Feb. 2015), proposed by Norway in ADP 2.8, Geneva (Switzerland),
8–13 Feb. 2015; paras 8 and 11 of the 20th BASIC Ministerial Meeting on Climate Change Joint
Statement (New York, NY (US), 27–28 June 2015, available at: http://www.itamaraty.gov.br/index.
php?option=com_content&view=article&id=12378:20th-basic-ministerial-meeting-on-climate-change-
new-york-27-28-june-2015-joint-statement&catid=578&lang=en&Itemid=718); as well as para. 5 of
the China–France Joint Presidential Statement on Climate Change (Beijing (China), 2 Nov. 2015,
available at: http://www.diplomatie.gouv.fr/en/french-foreign-policy/climate/2015-paris-climate-conference-
cop21/article/china-and-france-joint-presidential-statement-on-climate-change-beijing-02-11).
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their circumstances allow. This is a significant evolution from the UNFCCC, which
did not contain prescriptive guidance for the type of mitigation effort on the part of
developing countries.

In fact, only when Article 4, paragraphs 3 and 4, are seen in conjunction, does a
comprehensive picture of differentiation in the context of mitigation commitments
emerge. Differentiation applies both to the content (‘how much’) and the form
(‘what’) of the parties’ level of effort. These two elements can be represented as axes
in a Cartesian coordinate system which allows for the equitable determination of each
party’s contribution at any point in time (see Figure 1). Together, they provide the
flexibility and fluidity necessary to capture the parties’ diverse and changing realities,
while aiming for an effective response to the climate challenge.

The basis for differentiation in the mitigation provisions, therefore, is a complex
balance between the parties’ responsibilities, capabilities and circumstances rather
than any particular definition of ‘developed’ or ‘developing’ country. Consequently,
this approach is fully consistent with the agreed global mitigation trajectory: all parties

Figure 1 Differentiation in Mitigation Efforts
Note: Each party’s NDC will reflect its highest possible ambition, in light of its responsibility, capability and
circumstances (y-axis) and correspond with one of diverse types of target (x-axis). Developed countries should
start at the upper right side of the diagram. Each time a successive NDC is communicated, it will progress
beyond previous versions. Such a parameter-based determination of mitigation efforts leads to more diversified
and dynamic differentiation.
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have an obligation to continuously contribute to achieving the temperature goal, but
they should do so with their highest possible ambition, in a diversified and equitable
manner, and reflecting their responsibilities, capabilities and circumstances.

Adaptation

Adaptation provisions under Article 7, on the other hand, have more general,
common characteristics; there is actually no specific obligation for, or even an
explicit reference to ‘developed countries’ in this article.54 Nonetheless, Article 7 gives
preferential treatment to developing countries and, within this group, to the
most vulnerable. It establishes that the implementation of the Agreement should
take into account the needs of developing countries that are particularly vulnerable
(Article 7.2); provide recognition and assistance to the adaptation efforts of
developing countries (Articles 7.3, 7.7 and 7.13), while avoiding the creation of
additional reporting burdens on developing countries (Article 7.10). The basis for
differentiation under Article 7 relies mostly on parties’ vulnerabilities and capabilities.
The Agreement, however, does not specify which developing countries are
particularly vulnerable. As any attempt to list them under the Paris Agreement
has proven unfruitful, one can only assume, by way of reference, the types listed in
Article 4.8 UNFCCC.

Finance

The provisions on financial support are arguably how the Paris Agreement addresses
differentiation between developed and developing countries most directly and
explicitly. Article 3 recognizes the need to support developing countries for the
effective implementation of the Agreement. Articles 4.5 and 7.13 state that ‘support
shall be provided’ to developing countries for their mitigation and adaptation actions,
respectively. On the receiving end, therefore, the Paris Agreement clearly entitles
developing countries to support. It does not, however, condition developing
countries’ actions on support. Rather, as Article 4.5 makes clear, enhanced support
for developing countries will allow for higher ambition in their actions. Read in
conjunction, Articles 3, 4.5 and 7.13 establish a strong link between support and the
degree of effectiveness and ambition in the actions of developing countries. Yet, this
does not exempt them from fulfilling their obligations under the Agreement.

On the giving end, Article 9 offers the most clear-cut, bifurcated version of
differentiation in the Paris Agreement. Article 9.1 reaffirms developed countries’
legally binding commitments under the Convention to provide financial resources to
developing countries. Support from other parties is voluntary, as per Article 9.2.
Proposals to commit those developing countries ‘in a position to do so’ or even
‘willing to do so’ to provide finance were flatly rejected. This, nevertheless, represents
a considerable increment to previous practice under the Convention, in which

54 Art. 7.13, nevertheless, contains an indirect reference to developed countries, in the context of support.
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developing countries simply had no formal role in climate finance or in supporting
other countries; nor did they receive any recognition for doing so.

Mobilization of climate finance – a concept that is considerably broader than the
provision of financial resources and includes ‘a wide variety of sources, instruments
and channels’ – is described in Article 9.3 as a ‘global effort’. It can therefore be
interpreted as a common commitment of all parties. In this effort, however, developed
countries should continue to take the lead.

Article 9, therefore, differentiates financial obligations under the Paris Agreement
in distinctive ways. It is quite explicit and strict with regard to the provision of
support, attributing a strong normative weight to developed countries’ obligations,
while other parties are encouraged to provide support on a voluntary basis only.
However, Article 9 approaches the mobilization of climate finance in a more nuanced
way, mirroring to some extent the approach used for mitigation: a provision
applicable to all, accompanied by an obligation of conduct for developed countries to
continue taking the lead.

Transparency

If finance is where differentiation is expressed more explicitly, transparency provisions
under Article 13 are arguably where provisions for developed and developing countries
converge most significantly. Since the purpose of transparency provisions is to increase
trust and confidence among countries, it is arguably harder to legitimize any partner
being entitled to less stringent obligations. Differentiated mitigation and financial
commitments based on considerations of equity and responsibilities, capacities and
circumstances may be perfectly justifiable, but all parties should report on these
commitments as transparently and comprehensively as possible.

Accordingly, the ‘enhanced transparency framework for action and support’
established in Article 13 of the Paris Agreement sets parties’ capacities as the basis for
differentiation. Different types of commitment and obligation under the other provisions
of the Agreement have distinct transparency requirements – for instance, as a reflection
of Article 9, developed countries have mandatory reporting obligations with regard to
the provision of support, while other parties only ‘should’ do the same (see Article 13.9).
Accordingly, the technical expert review as well as the multilateral consideration of
progress with respect to providing support is compulsory only for developed countries
(Article 9.11). Over time, however, these remaining elements of differentiation in the
transparency framework will become less pronounced as all parties will be subject to
common modalities, procedures and guidelines, as stated in Article 13.13.

In what promises to be one of the most difficult negotiations prior to the entry into
force of the Agreement, these yet to be agreed common rules will express
differentiation mainly by providing flexibility to those developing countries that
need it in the light of their capacities.55 An interesting feature of this particular

55 To this end, Decision 1/CP.21 establishes a ‘capacity-building initiative for transparency’ to support
developing countries in meeting enhanced transparency requirements: Decision 1/CP.21, ‘Adoption of
the Paris Agreement’, UN Doc. FCCC/CP/2015/10/Add.1, 29 Jan. 2016, paras 85–89.
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approach is that it recognizes a preferential treatment of developing countries, but at
the same time softens the strict categorization by limiting flexibility only to those
developing countries that lack the capacity to implement common modalities on
reporting, including those regarding the scope, frequency and level of detail.56

In doing so, the Agreement recognizes that within the group of developing countries
differences exist that lend themselves to a more heterogeneous (internal) treatment of
developing countries in accordance with their capacities.

Other Provisions

The references above do not exhaust the examples of how the Paris Agreement
differentiates among parties.

Differentiation can also be found in the context of the legal implications of the
Agreement. For example, the mandate of the compliance and implementation
committee (Article 15) states that the committee ‘shall pay particular attention to the
respective national capabilities and circumstances of Parties’.

The Agreement further allows implicit differentiation by using norms which
accommodate a large degree of discretion. Such norms may, for example, permit the
consideration of criteria, characteristics or circumstances that differ from country to
country. Implicit differentiation can occur where the Agreement permits flexibility
and/or discretion in the implementation, when using terms such as ‘as far as possible’,
‘highest possible’, ‘best possible’, ‘as soon as possible’ or ‘where/as appropriate’. Of
importance in this context is that ‘appropriateness’ or ‘possibility’ or ‘flexibility’ are
in constant flux and allow both dynamic as well as temporary differentiation.

6. summary and reflections
This article provides an analysis of the careful balance struck in the Paris Agreement
between differentiation among parties and the need to raise collective ambition. This
balance is reflected in five systemically interconnected features of the Agreement.

Firstly, the Paris Agreement adopts a more diversified way of differential
treatment, allowing a wider array of parameters to be taken into account when
parties determine their national contributions, while being set against the normative
background of the UNFCCC. The Agreement does not define differentiation in
a singular way. Rather, it approaches it in at least three complementary ways:

1. It builds upon the principled approach to differentiation as contained in the
CBDR-RC principle of the UNFCCC in a more nuanced and dynamic fashion
by recognizing that the (application of the) principle is responsive to differing
national circumstances – that is, not tied to the Annexes.

2. Each article of the Agreement reflects differentiation in context-specific ways,
ranging from universal, non-differentiated obligations, to provisions that provide

56 Decision 1/CP.21, ibid., para. 90.
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for implicit differentiation through norms the application of which permits
consideration of characteristics that vary from country to country, to starkly
contrasted and explicit differentiation between developed and developing countries.

3. The Agreement sets out parameters that will inform parties’ choices of ambition
of both action and support, including the principles of progression and highest
possible ambition, which consequentially also contribute to determining the
differentiated commitments of parties.

Secondly, the principle of highest possible ambition establishes the standard of care
now to be exercised in climate affairs. It implies a due diligence standard which
requires each government to act in proportion to the risk at stake, and reflects its
common but differentiated responsibilities and capabilities. Each single party has
committed to taking all appropriate and adequate climate measures in order to
progressively achieve the objective of the Agreement: to keep global temperature
increases well below 2ºC in order to avoid dangerous anthropogenic interference with
the climate system. ‘Highest possible ambition’ implies recognizing states’ differing
national circumstances while at the same time aiming to match ambition with the
overall aim, thereby combining effectiveness and fairness. The principle represents
both a formal departure from the strict and equal treatment of states, and a departure
from the historical, binary or bifurcated differentiation model. Importantly, the
concept offers a flexible and dynamic means of differentiation by allowing the
determination of what constitutes a proportionate measure in any given case and
at each successive cycle of NDCs.

Thirdly, the principled-based approach to differentiation is combined with iterative
processes (those presenting a successive contribution every five years, after a global
stock-take), and with the establishment of an enhanced transparency framework. This,
in turn, is an important ingredient to establish mutual trust. Not only will parties’
NDCs change over time the ‘differentiated placement’ of parties, but they will do so
with repetitiveness and an unprecedented degree of transparency and openness.

Fourthly, the characteristics above enable the Paris Agreement to create a collective
learning environment. Collective learning might be a way to overcome the ‘prisoner’s
dilemma’ that characterizes climate change as a collective action problem. In fact,
iterative, cooperative and facilitative processes have been identified as a way to
address the risk of ‘free riding’.57

The Paris Agreement has set up an architecture that promotes the evolution of
voluntary, cooperative behaviour. Conditions for such evolution include transparency,
trust and credibility that parties actually do what they said they would (‘pledge’).
According to game theory, three elements are necessary to fulfil such conditions:

1. The pledging process needs to be broken down to a series of small steps. Such a
succession of pledges will increase the acceptance by parties of cooperative
strategies, as they can adjust the content of their pledges in subsequent rounds.

57 R. Axelrod, The Evolution of Cooperation (Basic Books, 1984), pp. 135–47, and Ch. 9, pp. 169–91,
at 177.
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2. Common timelines need to be established for parties to individually communicate
new pledges, but also to assess collective progress towards the overall aim.

3. The international regime should have a long, perhaps indefinite, time horizon,
creating the conditions to ‘trust, but verify’ the actions of other parties
over time.58

The Paris Agreement meets all of these conditions. The pledging of an NDC every five
years, informed by the outcome of the stocktake of collective progress, allows
subsequent upward enhancement of ambition in a gradual manner. There is a robust
transparency system consisting of reporting and review of actions and support, which
adds credibility to parties’ pledges.

Fifth and finally, the Agreement creates a reflexive approach to parties’
determination of their climate action by establishing the duty of parties to revisit
their actions and periodically assess whether their levels of ambition indeed correspond
with their best possible effort, reflecting their responsibilities, capabilities and
circumstances. This stimulates parties to improve their response to climate change by
learning about their actions and the global effort, using this information to make
appropriate changes. Perhaps in these aspects lies the greatest strength of the
Agreement – enabling greater political relevance and durability, as well as fairness.

In sum, this article argued that differentiation under the Paris Agreement is much
more diversified and less categorical than it is under the UNFCCC’s Annexes and the
Kyoto Protocol. References to ‘developed’ and ‘developing’ countries are still
relevant, but in a context-specific manner, rather than a ‘two fold’ approach. While
the Agreement echoes the principle of CBDR-RC, it adds that it will be reflected ‘in
the light of different national circumstances’. Along with the principles of progression
and highest possible ambition, this allows a dynamic upward adjustment of parties’
efforts in a manner that is recognizant of the unique and changing responsibilities,
capacities and circumstances of 197 diverse states at each successive cycle of NDCs.
The articulation of the principles of CBDR-RC, progression and highest possible
ambition at each successive NDC provides an innovative, comprehensive and
dynamic way to match ambition with the overall aim of the Agreement, in a practical
framework for combining effectiveness and fairness.

Differentiation under the Paris Agreement has the potential to function as a
catalyst for a race to the top on climate action, rather than merely a burden-sharing
concept. It must lend itself to strengthening collective action to hold temperature
increases to well below 2°C. This requires ambitious mitigation action by all parties,
as well as due consideration of the issues of equity, justice and fairness that arise from
the global response to climate change. Given the important role that differentiation
has to play, it can be stated safely that the Paris Agreement has succeeded in using
differentiation as a means for enhancing ambition, as opposed to stalemating it.
Rather than setting countries apart, differentiation could become a tool for bringing
countries closer together in serving the purpose of the Agreement.

58 Ibid.
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Kapitel 2. Konventionens anvendelsesområde (artikel 1 og bestemmel
ser i tilknytning hertil) 

2.1. Indledning 

Det følger af artikel 1, at medlemsstaterne skal sikre enhver person under deres juris
diktion de rettigheder og friheder, som er nævnt i konventionens afsnit I (artikel 2 til 
18). Sammenholdt med artikel 14, artikel 2 til 13 og artikel 56 fastlægger artikel 1 kon
ventionens personelle anvendelsesområde ("ratione personae"), materielle anvendelses
område ("ratione materiae") og territorielle anvendelsesområde ("ratione loci")1• 

Artikel l er på flere punkter en helt central bestemmelse. For det første angiver be
stemmelsen, hvem der er pligtsubjekter i henhold til konventionen. Det er "de høje kon
traherende parter". For det andet udtrykker bestemmelsen konventionens bindende ka
rakter. Det fremgår af formuleringen "skal sikre". For det tredje angiver bestemmelsen, 
hvem der er de berettigede i henhold til konventionen. Det er "enhver". For det fjerde 
fastslår bestemmelsen, at medlemsstaternes forpligtelser gælder i forhold til enhver per
son under deres "jurisdiktion". For det femte angiver bestemmelsen konventionens ma
terielle anvendelsesområde, idet medlemsstaternes forpligtelser angives som "de ret
tigheder og friheder, som er nævnt i denne konventions afsnit I". I det følgende redegø
res der nænnere for de enkelte elementer i artikel 1. 

2.2. Medlemsstaterne som pligtsubjekter ("ratione personae") 

Det er de "høje kontraherende parter", der skal sikre enhver person under deres juris
diktion de rettigheder og friheder, der er nævnt i konventionen og tillægsprotokollerne. 
Det følger heraf, at det er "de høje kontraherende parter", der er pligtsubjekter i henhold 
til konventionen. Ved indgivelse af klage til Domstolen er det derfor afgørende, om den 
handling eller undladelse, som påstås at udgøre en krænkelse af konventionen, direkte -
eller i visse tilfælde indirekte - kan henføres til staten som pligtsubjekt. 

Når artikel 1 fastslår, at det er medlemsstaterne, der er pligtsubjekter, er det vigtigt at 
bemærke, at der efter praksis er tale om et bredt statsbegreb. Det følger således af prak
sis, at staten kan ifalde ansvar efter konventionen for handlinger begået af alle statens 
organer, repræsentanter ("agents") og ansatte ("servants"), og vedkommendes hierarki
ske placering er som udgangspunkt uden betydning, idet handlinger, der udføres i en 
offentlig egenskab, tilregnes staten2• Det betyder, at konventionen kan krænkes af en
hver person, der udøver en offentlig funktion, som er blevet betroet vedkommende3, og 
af enhver national myndighed, der udøver offentlige funktioner4. Det er vigtigt at be
mærke, at artikel l vedrører statens internationale ansvar. Det betyder f.eks., at staten 

1 Se Irland mod Storbritannien, dom af 18.0l.78, § 238, United Communist Party ofTurkey mod Tyrkiet, 
dom af 3 1.0 I .98, § 29. 
2 Se Wille mod Liechtenstein, dom af 28.10.99, § 46. Se tillige Assanidze mod Georgicn, dom af 
08.04.04, §§ 144-150, hvor Georgien fandtes ansvarlig for handlinger foretaget af den selvstændige repu
blik Adsjarien, der ikke havde løsladt en person, selv om denne var frifundet af den georgiske højesteret, 
og hvor de centrale myndigheder havde gjort hvad de kunne for at få de lokale myndigheder til at efterle
ve dommen, idet handlingen kunne tilregnes Georgien som stat. 
3 Se Wille mod Liechtenstein, dom af28.10.99, § 46, Irland mod Storbritannien, rapport af25.0l.76. Se 
tillige Chamaiev m.fl. mod Georgien og Rusland, dom af 12.04.05, § 417, om en form for vikarierende 
anklager ( en "stagiarc"). 
4 Se klagesag 15090/89, Ayuntamiento de M. mod Spanien, afgørelse af07.0l.91, om kommuner. 
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kan ifalde ansvar for en kommunes handlinger, selv om kommunen handler uafhængigt 
afregeringen, der ikke har direkte indflydelse på kommunens handlinger5 . 

For så vidt angår Danmark påhviler pligten til at sikre opfyldelsen af konventionen 
både regering, Folketing, forvaltning og domstole. Det er uden betydning, om der er tale 
om en statslig eller kommunal myndighed. Det er endvidere uden betydning, om der er 
tale om centrale, regionale eller lokale myndigheder. Det er endvidere uden betydning, 
om der er tale om en mere eller mindre uafhængig myndighed. Det er endvidere uden 
betydning, om myndigheden optræder som myndighedsudøver eller på anden måde. 

Formuleringen "de høje kontraherende parter" i artikel I skal ses i sammenhæng med 
og afgrænses i fi>rhold til konventionens øvrige bestemmelser. Formuleringen "de høje 
kontraherende parter" må således omfatte "offentlige myndigheder" i den betydning, 
som dette begreb er anvendt i artikel 8, stk. 2, og artikel 10, stk. 2. Det betyder, at en 
"offentlig myndighed", der som udgangspunkt ikke må gøre indgreb i en ret, der er be
skyttet af artikel 8 og 10, vil være omfattet af konventionens brede statsbegreb6• Det er 
endvidere nærliggende at antage, at et organ, der anses for at falde uden for anvendel
sesområdet for artikel 11, fordi der er tale om et offentligretligt organ, og dermed ikke 
en forening i artikel 11 's forstand, vil være omfattet af det brede statsbegreb, og dermed 
pligtsubjekt i forhold til konventionen. Fonnuleringen "de høje kontraherende parter" 
må endvidere ses i sammenhæng med artikel 34, der foreskriver, hvem der kan klage til 
Domstolen. Det kan bl.a. "enhver ikke-statslige organisation". Et organ m.v., der efter 
artikel 1 er pligtsubjekt i forhold til konventionen, kan ikke klage til Domstolen7• Om
vendt kan et organ m.v., der kan klage til Domstolen, ikke samtidig være pligtsubjekt. 
Det betyder, at organer m.v., der efter praksis er klageberettigede efter artikel 34, ikke 
er omfattet af statsbegrebet i artikel I, ligesom organer m.v., der efter praksis ikke er 
klageberettigede, kan være omfattet af statsbegrebet, og dermed pligtsubjekter. Der 
henvises i øvrigt til gennemgangen af artikel 34. 

Det kan give anledning til nogen tvivl, om handlinger foretaget af regenter og mo
narker m.v. skal henregnes til konventionens statsbegreb. Udgangspunktet må være, at 
de anses for omfattet af statsbegrebet. I Hoffimktionærforening-sagen8 undlod den tidli
gere Kommission at tage stilling til, om den danske dronnings handlinger eller undla
delser i forhold til hoffets ansatte kunne tilregnes Danmark som stat. I Wille-dommen9, 

der vedrører en handling foretaget af Liechtensteins prins, lagde Domstolen derimod til 
grund, at der var tale om en handling, der skulle tilregnes staten. Der blev lagt vægt på, 
at der var tale om et konstitutionelt arveligt monarki på et demokratisk og parlamenta
risk grundlag, hvor statsmagten var tillagt regenten og parlamentet, og skulle udøves af 
begge i overensstemmelse med forfatningens bestemmelser. 

Det kan nagle gange give anledning til tvivl, om mere eller mindre uafhængige or
ganer skal anses for at være en del af staten, og dermed pligtsubjekter. Ved vurdering 
heraf lægges der bl.a. vægt på, om organet udøver en offentlig funktion ("perform a 
public service mission"), om det er tillagt udøvende beføjelser ("governmental po-

5 Se Societe de Gcstion du Port de Campoloro og Societe Fermicrc de Campoloro mod Frankrig, dom af 
26.09 .06, § 62, Saliyev mod Rusland, dom af 21.10.10, §§ 69-70. 
6 Se forudsætningsvist Casado Coca mod Spanicn, dom af24.02.94, § 39. 
7 Se Assanidzc mod Georgicn, dom af08.04.04, § 148. 
8 Se klagesag 18881/91, Hoffunktionærforcningen mod Danmark, afgørelse af 13.01.92. 
9 Se Wille mod Liechtenstein, dom af28.10.99, §§ 47-50. 
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traf afgørelse om erstatning, hvorfor staten blev anset for ansvarlig for en hemmelig 
overvågning foretaget af forsikringsselskabet i en tvist med en forsikringstager, idet 
selskabet blev opfattet som en offentlig myndighed i henhold til konventionen. 

En medlemsstat er ikke ansvarlig for handlinger begået af en anden stat eller af en 
tidligere stat, som staten er succederet i på grund af statsretlig succession61 • Sådanne 
klager afvises som uforenelige med konventionen "ratione personae". Der henvises i 
øvrigt til afsnittet om udøvelse af jurisdiktion, hvoraf fremgår, at en stat i visse tilfælde 
og indirekte kan ifalde ansvar for handlinger begået af en anden stat. Hvis en stat der 
har ratificeret konventionen deles i to selvstændige stater, der begge erklærer fortsat at 
være bundet af konventionen, kan der klages over forhold, der ligger forud for den nye 
stats oprettelse, men efter den tidligere stats ratifikation, men klagen kan som udgangs
punkt kun indgives eller fortsætte mod den af de to nye stater, som klagen vedrører62 . 

2.3. Konventionens bindende karakter ("skal sikre") 

Artikel 1 udtrykker konventionens bindende karakter. Ved at tiltræde konventionen 
påtager medlemsstaten sig en række forpligtelser, som ikke hviler på en forudsætning 
om gensidighed i forhold til de øvrige kontraherende stater. Medlemsstaten "skal sikre" 
konventionens rettigheder og friheder til enhver inden for dens jurisdiktion. Pligten 
gælder direkte, fuldt ud og fra det tidspunkt, hvor den pågældende stat bliver bundet af 
konventionen63 . 

Konventionen stiller som udgangspunkt ikke bestemte krav med hensyn til den må
de, hvorpå medlemsstaterne "skal sikre" konventionens rettigheder og friheder. Kon
ventionen pålægger f.eks. ikke medlemsstaterne pligt til at inkorporere konventionen i 
det nationale retssystem64 . Det følger imidlertid af praksis, at en stat i falder ansvar efter 
konventionen, hvis en krænkelse af en af konventionens rettigheder eller friheder er et 
resultat af statens manglende overholdelse af dens forpligtelse efter artikel l til at sikre 
de pågældende rettigheder og friheder i det nationale retssystem til enhver under dens 
jurisdiktion65 . 

Det forhold, at medlemsstaterne "skal sikre" enhver under deres jurisdiktion konven
tionens rettigheder og friheder, indebærer først og fremmest et krav om, at medlemssta
teme skal undlade at foretage indgreb i borgernes rettigheder i strid med konventionen, 
f.eks. uberettigede indgreb i retten til ytringsfrihed. Medlemsstateme skal i den forbin
delse sikre, at deres lovgivning og den måde, hvorpå den håndhæves i praksis, sker med 
respekt af konventionens krav. Medlemsstaternes lovgivning og praksis skal ikke alene 
indrettes således, at medlemsstateme ikke handler i strid med konventionen, men skal 
endvidere i et vist omfang forhindre borgerne i at foretage uberettigede indgreb i andre 
privates rettigheder og friheder, f.eks. at private ikke straffrit kan foretage overgreb i 
form af vold og lignende over for andre private, jf. ovenfor om medlemsstateme som 
pligtsubjekter. På samme måde indebærer formuleringen "skal sikre" i et vist omfang 
positive pligter for medlemsstateme, herunder at de træffer positive foranstaltninger for 

61 Se klagesag 71916/01 m.fl., Maltzan m.fl. mod Tyskland, afgørelse af02.03.05, om ekspropriation 
foretaget af den sm,:jetiske besættelsesmagt i 1945-49 og ar det tidligere østtyske styre efter 1949. 
62 Se Bijelic mod Montenegro og Scrbicn, dom af28.04.09, §§ 67-70. 
63 Se Irland mod Storbritannien, dom af 18.01.78, § 238. Se tillige Apostolidi m.ll. mod Tyrkiet, dom ar 
27.03.07, § 71, Nacaryan og Deryan mod Tyrkiet, dom af08.0l .08, § 49. 
64 Se McCann m.Jl. mod Storbritannien, dom af27.09.95, § 153, med henvisninger. 
65 Se Costello-Roberts mod Storbritannien, dom af25.03.93, § 26. 
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at sikre, at borgerne effektivt kan nyde konventionens rettigheder og friheder, jf. oven
for om fortolkningsprincipper. 

Artikel I knytter sig til konventionens øvrige bestemmelser og tinder kun anvendelse 
i tilknytning til konventionens øvrige bestemmelser. Det er derfor ikke muligt at statue
re krænkelse af artikel I alene, men en konstatering af en krænkelse af en af de øvrige 
bestemmelser vil i princippet også indebære en krænkelse af artikel 166 . 

2.4. De berettigede efter konventionen ("enhver") 

Medlemsstaterne har pligt til at sikre konventionens rettigheder og friheder for "en
hver" under deres jurisdiktion. Formuleringen "enhver" afgrænser de berettigede efter 
konventionen. Det følger af formuleringen "enhver", at konventionen gælder for alle, 
herunder juridiske og fysiske personer, og uanset alder, køn, stilling, funktion, indlæn
ding, udlænding, offentligt ansatte, privatansatte m.v. Også i forhold til udlændinge, der 
indtinder sig i medlemsstaten, f.eks. som asylansøgere, skal staten overholde konventi
onen, da sådanne personer på grund af deres fysiske tilstedeværelse falder ind under 
medlemsstatens jurisdiktion67• 

Det forhold, at konventionen gælder for "enhver", betyder ikke, at konventionen skal 
anvendes ens for enhver. Nogle bestemmelser omfatter både fysiske og juridiske perso
ner, mens andre bestemmelser kun omfatter fysiske personer. Konventionens konkrete 
anvendelse kan i øvrigt variere i forhold til karakteren af den person, der påberåber sig 
bestemmelsen, herunder f.eks. om der er tale om militærpersoner68 eller en afsoner69 . 

Formuleringen "enhver" skal ses i sammenhæng med artikel 34 om individuelle kla
ger, der fastlægger, hvem der kan klage til Domstolen. Selv om konventionen efter arti
kel 1 f.eks. også gælder for børn, betyder det ikke nødvendigvis, at et barn uathængigt 
af forældremyndighedens indehaver kan klage til Domstolen, hvis barnet mener, at dets 
rettigheder i henhold til konventionen krænkes. 

2.5. Udøvelse af jurisdiktion, herunder konventionens stedlige anvendelsesområde 
("ratione loci") 

Medlemsstater skal efterleve konventionen, når de udøver jurisdiktion. Det er i den 
forbindelse uden betydning, hvordan udøvelse af jurisdiktion tinder sted70 • Medlemssta
ter skal således sikre, at lovgivning og retspraksis leverop til konventionens krav, lige
som myndigheders handlinger og undladelser skal respektere konventionen. 

66 Se Irland mod Storbritannien, dom af 18.01.78, § 238, Streletz, Kessler og Krenz mod Tyskland, dom 
af 22.03.01, § 112, Eugenia Michaelidou Developments Ltd. og Michael Tymvios mod Tyrkiet, dom af 
31.07.03, § 42, Dogan m.n. mod Tyrkiet, dom af 29.06.04, § 120. 
67 Se D. mod Storbritannien, dom af 02.05.97, § 48, Mengesha Kimfe mod Schweiz, dom af 29.07.10, § 
62. 
68 Se Engel m.fl. mod Holland, dom af08.06.76, § 54. Se tillige Konstantin Markin mod Rusland, dom af 
22.03.12, §§ 135-136, hvor Domstolen opregner en række områder, hvor der i praksis aecepteres be
grænsninger for militærpersoner, idet Domstolen samtidig understreger, at konventionen også gælder for 
militærpersoner. 
69 Se Dickson mod Storbritannien, dom af 04.12.07, § 68, om en afsoner, der ønskede kunstig befrugtning 
med en hustru uden for fængslet. 
70 Se United Communist Party ofTurkey mod Tyrkiet, dom af30.0l.98, § 29, Matthews mod Storbritan
nien, dom af 18.02.99, § 29. 
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Set fra Domstolen er det uden betydning, om en krænkelse er en følge af en med
lemsstats love, eller om den skyldes den konkrete anvendelse af sådanne love 7 1• Set fra 
Domstolen er det endvidere uden betydning, om den eller de bestemmelser, der påstås at 
udgøre en krænkelse af konventionen, er foreskrevet i medlemsstatens forfatning, følger 
af love, fremgår af administrativt fastsatte bestemmelser eller er en følge af faktisk eller 
retlig forvaltningsvirksomhed i enkeltsager72 • En lov kan være i strid med konventio
nen73. På samme måde kan administrative myndigheders afgørelser, der træffes i hen
hold til en lov, være i strid med konventionen, selv om den administrative myndighed 
ikke efter national ret har mulighed for at træffe en anden afgørelse74 . Det forhold, at en 
stat handler i henhold til en international konvention, kan heller ikke i sig selv fritage 
for ansvar i forhold til konventionen, når det er staten eller statens myndigheder, der 
handler og implementerer den internationale forpligtelse75 • 

Det forhold, at Domstolen ikke holder sig tilbage for at vurdere en klage, der knytter 
sig til en medlemsstats forfatning, indebærer, at der er en potentiel konflikt mellem 
Domstolen og medlemsstaternes domstole76 . Domstolen har således anset afgørelser 
truffet med hjemmel i en medlemsstats forfatning for at være i strid med konventionens 
bestemmelser77 • Set fra Domstolens side er det hævet over enhver tvivl, at konventionen 
har forrang. Domstolen har udtalt, at nationale domstole har pligt til at sikre efterlevelse 
af konventionens bestemmelser, der om nødvendigt må gå forud for modstridende be
stemmelser i national ret, uden at nationale domstole behøver at afvente, at lovgiv
ningsmagten ændrer sådanne regler78 . Det er imidlertid mindre oplagt, at medlemssta
ters domstole altid kan eller vil respektere konventionens krav om forrang. Nationale 
domstole må løse en sådan tvist på grund af national ret. Når det forhold, der danner 
grundlag for en klage, er en direkte følge af en korrekt anvendelse af en medlemsstats 
forfatning, og der ikke er mulighed for fravigelse, er konflikten en reel mulighed. Et 
sådant spørgsmål opstod i Erik Ninn-Hansen-sagen79 , hvor Domstolen skulle tages stil
ling til, om Rigsretten var uafhængig og upartisk i den i artikel 6 forudsatte betydning. 

71 Se Lingens mod Østrig, dom af08.07.86, § 46. 
72 Se Anehugov og Gladkov mod Rusland, dom af04.07.13, § 50, hvor staten henviste til, at den påklage
de situation (fortabelse af valgret) fulgte af statens forfatning. 
73 Se f.eks. Chassagnou m.11. mod Frankrig, dom af29.04.99. 
74 Se Thlimmenos mod Grækenland, dom af06.04.00, § 48. 
75 Se Silvenko mod Letland, dom af 09. l 0.03, § 120, om traktat mellem Rusland og Letland om tidligere 
sovjetiske soldater i Letland. Se tillige Bosphorus Hava Yollari Turizm mod Irland, dom af 30.06.05, §§ 
136-138 om beslaglæggelse af et leaset fly i henhold en EU-forordning, der gennemførtc en resolution fra 
FN's Sikkerhedsråd om sanktioner mod Den Tidligere Jugoslaviske Republik (Serhien og Montenegro). 
Se tillige Al-Saadoon og Mulåhi mod Storbritannien, dom af02.03. l 0, §§ 128 og 138, om britisk militær, 
der overdrager irakiske fanger til irakiske myndigheder med henblik på strafforfølgning. Se tillige Nada 
mod Sehweiz, dom af 12.09 .12, §§ I 18-121, om implementering af resolution fra FNs Sikkcrhedsråd om 
foranstaltninger mod personer på en såkaldt "terrorliste". Se tillige Al-Dulim i og Montana Management 
Inc. mod Schweiz, dom af 21.06.16, §§ 93-96, om konfiskation af aktiver i henhold til resolution 
1483(2003) fra FN's Sikkerhedsråd, og hvor staten ikke var overladt et skøn, men hvor det ikke desto 
mindre var staten, der implementerede resolutionen. 
76 Se f.eks. United Communist Party ofTurkey mod Tyrkiet, dom af30.0l.98, § 30, om tvangsopløsning 
af et politisk parti. Se tillige Anehugov og Gladkov mod Rusland, dom af04.07.13, §§ 50-53, om dømte 
personers fortabelse af val gret. 
77 Se f.eks. Open Door og Dublin Well Woman mod Irland, dom af 29.10.92, om bcgrænsninger i mulig
hed for at infonnere om abortspørgsmål afhensyn til beskyttelse af det ufødte barns ret til liv, der var 
beskyttet af den irske forfatning. 
78 Se Dumitru Popeseu mod Rumænien (nr. 2), dom af26.04.07, § 103. 
79 Se klagesag 28972/95, Erik Ninn-Hansen mod Danmark, afgørelse af 18.05.99. 
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Rigsrettens sammensætning følger af grundloven og rigsretsloven. Statuering af kræn
kelse ville derfor indebære, at anvendelse af rigsretsinstituttet i princippet ville være 
udelukket. T den konkrete sag var der imidlertid ikke et problem, idet klagen blev afvist 
som åbenbart ugrundet. Hvis en retstilstand følger af en medlemsstats forfatning eller 
har eksisteret gennem meget lang tid i en medlemsstat, kan det efter praksis tillægges en 
vis betydning ved vurdering af foreneligheden med konventionens krav80 . 

Udøvelse af jurisdiktion er en nødvendig betingelse for, at en medlemsstat kan gøres 
ansvarlig for handlinger eller undladelser, som kan tilregnes staten og som giver anled
ning til den påståede krænkelse af konventionens rettigheder og friheder81 • Begrebet 
jurisdiktion skal som udgangspunkt forstås på samme måde som det tilsvarende folke
retlige begreb82 . 

Udøvelse af jurisdiktion er som udgangspunkt begrænset til medlemsstatens territo
rium, dvs. statens og statens myndigheders handlinger og undladelser foretaget på sta
tens territorium, og som har virkninger over for personer, der befinder sig på statens 
territorium 83 . Hvis en stat optræder som part i en retssag, der foregår i en anden stat, vil 
staten ikke udøve jurisdiktion i konventionens forstand84 . En stat kan ikke begrænse sit 
ansvar i forhold til konventionen til en del af statens område, herunder ved afgivelse af 
deklaration, idet statens ansvar omfatter hele statens område85 . 

Udøvelse af "jurisdiktion" er ikke begrænset til statens territorium, idet en stat kan 
ifalde ansvar for handlinger foretaget af dens myndigheder, hvad enten sådanne hand
linger udføres på eller uden for statens territorium, når handlingerne har virkninger, der 
indtræder uden for statens territorium (" extra-territorial acts "}86• Da der er tale om en 
undtagelse til hovedreglen om, at jurisdiktion er begrænset til statens territorium, vil 
staten kun i helt særlige situationer ("exceptional cases") være ansvarlig for handlinger, 
der foretages eller har virkninger uden for dens territorium87 . Som eksempel kan nævnes 

80 Se Del court mod Bel gi en, dom af 17 .0 I. 70, § 36, om brug af generaladvokater i forbindelse med straf
fesager, og hvor ordningen havde eksisteret i mere end 150 år, hvilket blev tillagt en vis vægt ved vurde
ring afforeneligheden med artikel 6. Se tilligc Kress mod Frankrig, dom af07.06.0l, § 70, om fransk 
regeringskommissær, der afgiver bcmærkningcr i forbindelse med sag ved de administrative domstole. 
81 Se llascu m.tl. mod Moldova og Rusland, dom af 08.07.04, § 311. 
82 Se Issa m.fl. mod Tyrkiet, dom af 16.11.04, § 67, Nadamod Schweiz, dom af 12.09.12, § 119. 
83 Se klagesag 52207/99, Bankovic m.tl. mod 17 NATO-lande, herunder Danmark, afgørelse af 12.12.01, 
§ 59 ff. Se tillige Assanidze mod Georgien, dom af08.04.04, §§ 137-143, om Georgiens ansvar for den 
selvstændige republik Adsjarien, der var en del af Georgiens territorium og var underlagt Gcorgiens kom
petence og kontrot. Se tillige Al-Skeini m.fl. mod Storbritannien, dom af 07.07.11, § 131. 
84 Se klagesag 31253/96, McElhinney mod Irland og Storbritannien, afgørelse af 09.02.00, klagesag 
59021/00, Kalogeropoulou m.fl. mod Grækenland og Tyskland, atgørelse af 12. I 2.02. Se tillige klagesag 
60861/00, Manoilescu og Dobrescu mod Rumænien, afgørelse af03.03.05, hvor klager i Rumænien ikke 
kunne få fuldbyrdet en domstols atgørelse om, at han havde krav på tilhagelevering af en ejendom, der 
blev benyttet som ambassade af Rusland, der var beskyttet ar eksekutionsimmunitet, og hvor klagen i 
forhold til Rusland blev afvist som uforenelig med konventionen "ratione personac", idet Rusland ikke 
havde udøvet "jurisdiktion" i konventionens forstand. Se tillige klagesag 26937/04, Treska mod Albanien 
og Italien, afgørelse af 29.06.06, hvor klagerne ikke kunne få fuldbyrdet en albansk domstols afgørelse 
om, at de havde krav på en ejendom, der blev benyttet som bolig for den italienske ambassadør, og hvor 
klagen i forhold til Italien blev afvist som uforenelig med konventionen "ratione personae". 
85 Se klagesag 40167/06, Minas Sargsyan mod Aserbajdsjan, algørelse af 14.12.11, §§ 60-71, hvorefter en 
deklaration om staten kun var ansvarlig for dele af statens område ikke blev tillagt betydning. 
86 Se Loizidou mod Tyrkiet, dom af 18.12.96, § 52, Loizidou mod Tyrkiet, dom af23.03.95, § 62, med 
henvisning til praksis, Drozd og Janousek mod Frankrig og Spanien, dom af 26.06.92, § 91, med henvis
ning til Kommissionens praksis. 
87 Se klagesag 52207/99, Bankovic m.17. mod 17 NATO-lande, herunder Danmark, algørelse af 12.12.01, 
§ 67. 
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myndigheders handlinger foretaget uden for statens område gennem diplomater eller 
konsulære repræsentanter, enkeltpersoners kriminelle handlinger foretaget i udlandet 
mod medlemsstatens interesser eller statsborgere, handlinger foretaget om bord på et 
skib, fly eller rumfartøj indregistreret i staten og særligt alvorlige internationale forbry
delser88. 

Det kan udgøre udøvelse afjurisdiktion, når diplomater og konsuler forefager hand
linger påfremmede staters område i overensstemmelse med folkeretten 89 . 

Hvis en medlemsstat gennem repræsentanters magtanvendelse udøver kontra! og 
myndighed over enkeltpersoner udenfor statens område, f.eks. frihedsberøvelse, vil der 
være tale om udøvelse af jurisdiktion90. Det forhold, at en stats myndighedspersoner er 
til stede ved en operation i udlandet, indebærer ikke udøvelse af jurisdiktion, hvis opera
tionen i det hele udføres under den pågældende stats kontrol91 • 

Hvis en stat udøver effektiv kontra! med et område uden for statens territorium, kan 
der være tale om udøvelse af jurisdiktion92 • En sådan kontrol kan være resultat af mili
tær tilstedeværelse eller militær, økonomisk og politisk støtte til lokale og underordnede 
myndigheder i området93 . Hvis en medlemsstat som resultat af en militæraktion, hvad 
enten den er lovlig eller ulovlig, udøver faktisk og effektiv kontrol over et område, der 
ligger uden for dens territorium, vil staten have pligt til at sikre overholdelse af menne
skerettighedeme også på et sådant område94 . Det gælder, hvad enten denne kontrol ud
øves af f.eks. medlemsstatens eget militær eller udøves gennem en underordnet lokal 
administration95 . Mere generelt følger det af praksis, at hvis en medlemsstat udøver en 
effektiv kontrol med et område uden for medlemsstatens territorium, og dette er resulta
tet af en militær aktion, eller på grund af samtykke, invitation eller stiltiende accept fra 
det pågældende områdes regering, og medlemsstaten udøver samtlige eller nogle af de 
offentlige beføjelser, der normalt udøves af en regering, vil medlemsstaten være ansvar
lig også i forhold til et sådant område96 • Hvis der er tale om "områder, for hvis interna
tionale forbindelser [staten] er ansvarlig", jf. artikel 56, vil staten ikke være ansvarlig ud 
fra princippet om "effektiv kontrol',97. Sagt med andre ord kan princippet om "effektiv 

88 Se Assanidze mod Georgien, dom af08.04.04, § 137. Se tillige Solomou m.tl. mod Tyrkiet, dom af 
24.06.08, §§ 40-52, om en demonstrant fra den græske del af Cypern, der trænger ind i den neutrale FN 
bufferzone på øen, hvor han bliver skudt af tyrkiskJcypriotiske sikkerhedsstyrker. 
89 Se Al-Skeini m.fl. mod Storbritannien, dom af07.07.1 l, § 134. 
90 Se Al-Skeini m.tl. mod Storbritannien, dom af 07 .07. I I, § 136. Se tillige Hassan mod Storbritannien, 
dom af 16.09.14, §§ 75-80, hvor klagernes afdøde nærtstående familiemedlem havde været taget til fange 
og frihedsberøvet afbritiske soldater i Irak, og hvor pågældende som følge herafhavde været under bri
tiskjurisdiktion, hvorfor det var unødvendigt at tage stilling til, om Storbritannien på det pågældende 
tidspunkt udøvede effektiv kontrol over området. Se tillige Jaloud mod llolland, dom af20. l l.14, §§ 140-
156, om hollandske soldater, der indgik i den internationale styrke i I rak, og som var under daglig ledelse 
afbritiske styrker, men hvor Holland fandtes at have bevaret fuld kontrol og befaling over og ansvar for 
egne soldater, hvorfor en person, der var bl evet skudt ved en kontrolpost bemandet afbl.a. hollandske 
soldater var under hollandsk jurisdiktion. 
91 Se Belozorov mod Rusland og Ukraine, dom af 15.10.15, §§ 83-89, om russiske betjentes tilstedevæ
relse i lJkraine, da klager blev anholdt og senere transportere! til Rusland. 
92 Se AI-Skeini m.11. mod Storbritannien, dom af 07.07.11, §§ 138-139. 
93 Se Al-Skeini m.fl. mod Storbritannien, dom af 07.07.11, §§ 138-139. 
94 Se Loizidou mod Tyrkiet, dom af 18.12.96, § 52. 
95 Se Cypern mod Tyrkiet, dom af 10.05.01, § 77, Loizidou mod Tyrkiet, dom af23.03.95, § 62. 
96 Se klagesag 52207/99, Bankovie m.fl. mod 17 NATO-lande, herunder Danmark, afgørelse af 12.12.01, 
§ 71. Se tillige Assanidze mod Georgien, dom af08.04.04, § 138. 
97 Se klagesag 15305/06, Quark Fishing Limited mod Storbritannien, afgørelse af 19.09.06. Se tillige AI
Skeini m.fl. mod Storbritannicn, dom af07.07.ll, § 140. 
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kontrol'' ikke føre til fravigelse af artikel 56. I llascu-dommen98 fandtes Rusland ansvar
lig i henhold til artikel l for klagernes frihedsberøvelse m.v. i et område af Moldova, 
der kæmpede for selvstændighed. Domstolen lagde blandt andet vægt på, at Rusland 
havde støttet oprørerne militært, politisk og økonomisk, at russiske militærpersoner 
havde været med til at anholde klagerne og overgive dem til et ulovligt styre, samt at 
myndighederne i det oprørske område var under effektiv kontrol eller i hvert fald afgø-

. ~ . 
rende mdflydelse fra Rusland. I Issa-dommen var klagerne fra det nordlige Irak og 
gjorde gældende, at deres slægtninge var blevet dræbt af tyrkiske sikkerhedsstyrker, der 
havde befundet sig i det nordlige Irak i forbindelse med en militær operation mod for
modede terrorister. Der var tale om en militær operation, der havde varet i flere uger og 
omfattede mange tusinde soldater. Domstolen vurderede ikke, at Tyrkiet udøvede effek
tiv kontrol over hele det nordirakiske område. Domstolen fandt det heller ikke godt
gjort, at de tyrkiske soldater havde udført operationer i netop det område, hvor klager
nes slægtninge efter det oplyste havde befundet sig. Domstolen fandt det derfor ikke 
godtgjort, at klagernes slægtninge havde været under tyrkisk "jurisdiktion", hvorfor 
konventionen ikke fandt anvendelse. I Al-Saadoon-sagen100 fondtes to irakiske statsbor
gere, der blev frihedsberøvet af britisk militær i Irak og senere overgivet til irakiske 
myndigheder, at have været under britisk jurisdiktion, således at Domstolen kunne be
handle klagen. Britiske myndigheder havde haft fuldstændig og eksklusiv kontrol over 
de områder, hvor klagerne blev tilbageholdt og frihedsberøvet, først som en besættel
sesmagt gennem militær magt (de facto kontrol), og senere i henhold til aftale med ira
kiske myndigheder (de jure kontrøl). I Al-Skeini-dommen 101 fandtes Storbritannien at 
udøve jurisdiktion over gennem militær tilstedeværelse i Irak med den virkning, at sta
ten var ansvarlig for overholdelse af artikel 2 i forhold til en række dødsfald, der invol
verede britisk militær og havde fondet sted i perioden fra I. maj 2003, hvor Storbritan
nien og USA var besættelsesmagter og havde indsat "den midlertidige lokale admini
stration", og 28. juni 2004, hvor myndigheden blev overgivet til en midlertidig irakisk 
regering. Der var tale om dødsfald i områder, hvor britisk militær havde ansvar for sik
kerhed. l Al-Jedda-dommen102 fandtes en iraker, der fra 2004 til 2007 var frihedsberøvet 
mistænkt for terrorisme i et britisk ledet fængsel, at være under Storbritanniens jurisdik
tion. USA, Storbritannien og en koalition invaderede Irak i marts 2003, og fra 1. maj 
2003 udgjorde de en besættelsesmagt i landet, der havde indsat "den midlertidige koali
tionsmyndighed". Det forhold, at FN's Sikkerhedsråd havde vedtaget resolutioner i 
2003 og 2004 (nr. 1483, 1511 og 1546) om FN's rolle og bistand bevirkede ikke, at den 
internationale styrke var under FN's kontrol eller befaling eller i øvrigt kunne tilregnes 
F~. Endvidere var der tale om_ et fæn~~el kontrolleret_af ~ritisk militær, der også hav~e 
fnhedsberøvet klager. I Azemz-sagen - fandtes Serb1en ikke at udøve nogen effektiv 
kontrol over Kosovo, der i henhold til FN's Sikkerhedsråds resolution 1244 var under 
international civil (UNMIK) og sikkerhedsmæssig (KFOR) tilstedeværelse, og som 
havde erklæret selvstændighed. I Chiragov-dommen 104 fandtes Nagorno-Karabakh regi-

98 Se Ilascu m.tl. mod Moldova og Rusland, dom afOS.07.04, §§ 379-394. Se tilligc lvantoc m.tl. mod 
Moldova og Rusland, dom af 15. l 1.11, §§ 116-120, Catan m.fl. mod Moldova og Rusland, dom ar 
19.10.12, §§ 111-123, Mozer mod Moldova og Rusland, dom af23.02.16, §§ 99-112. 
99 Se Issa m.11. mod Tyrkiet, dom af 16.11.04, §§ 72-82. 
100 Se klagesag 61498/08, Al-Saadoon og Mufdhi mod Storbritannicn, afgørclse af 30.06.09. 
101 Se Al-Skein i m.tl. mod Storbritannien, dom af 07.07.11, §§ 143-150. 
102 Se AI-Jcdda mod Storbritannien, dom af07.07.I I,§§ 74-86. 
103 Se klagesag l 1209/09, Azemi mod Serbien, afgørclsc af05. l l. l3. 
104 Se Chiragov m.fl. mod Armenien, dom af 16.06.15, §§ 169-187. 
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onen og tilstødende områder at være under Armeniens jurisdiktion, idet der blev lagt 
vægt på Anneniens militære engagement og støtte samt på Anneniens politiske og øko
nomiske støtte til området, hvorved Armenien havde betydelig og afgørende indflydelse 
på området, der alene kunne overleve ved den militære, politiske og økonomiske støtte 
fra Armenien, der således udøvede effektiv kontrol over området. 

Hvis en stat stiller et organ, herunder militær, til rådighedfor en international orga
nisation, herunder FN, der som led i en mission udøver beføjelser i et område, vil hand
lingerne som udgangspunkt blive tilregnet den internationale organisation, og de berørte 
personer vil således ikke være under statens jurisdiktion105 . 

Udgangspunktet om, at en stat udøver jurisdiktion inden for dens område, og dermed 
er ansvarlig for handlinger og undladelser inden for dens område, kan fraviges i tilfæl
de, hvor staten er forhindret i at udøve jurisdiktion over en del aj statens territorium, 
f.eks. fordi der er tale om et område, der kæmper for selvstændighed eller et område, 
der er besat af en anden stats væbnede styrker. l sådanne tilfælde er det imidlertid vig
tigt at bemærke, at staten kan ifalde ansvar, selv om den er forhindret i at udøve juris
diktion over en del af dens territorium, hvis den har handlet uretmæssigt eller har und
ladt at opfylde sine positive forpligtelser til at sikre, at konventionens rettigheder re
spekteres106. Statens positive pligt til at forsøge at genoprette jurisdiktion over eget terri
torium vil omfatte forsøg på at tinde en generel politisk løsning på situationen og juridi
ske, politiske eller administrative foranstaltninger med henblik på at sikre individets 
rettigheder107. llascu-dommen108 vedrører en klage fra personer, der havde været fri
hedsberøvet i et område af Moldova, der kæmpede for selvstændighed. Ved vurdering 
af, om Moldova var ansvarlig i henhold til artikel 1, så Domstolen på, om Moldova 
havde truffet foranstaltninger for at opnå kontrol med området og for at sikre respekt for 
klagernes rettigheder, herunder forsøg på at sikre deres løsladelse. Domstolen vurdere
de, at Moldova vedvarende havde handlet ud fra et ønske om at opnå kontrol med om
rådet, men vurderede ikke, at Moldova havde opfyldt sine positive forpligtelser til at 
sikre respekt for klagernes rettigheder, hvorfor Moldova som stat ifaldt ansvar i henhold 
til konventionen. I Sargsyan-dommen 109 fandtes Aserbajdsjan at udøve jurisdiktion og 
dermed ansvarlig for et område, Gulistan, på grænsen til Nagorno-Karabakh, der ikke 
var under Anneniens effektive kontrol og jurisdiktion (ligesom Nagorno-Karabakh), og 
det gjorde i den forbindelse ikke nogen forske!, at der var tale om et mineret område, 
der var forladt af civilbefolkningen og jævnligt havde oplevet militære konflikter, idet 
der var tilstedeværelse af aserbajdsjansk militær samt en formodning for, at Aserbajd
sjan udøvede jurisdiktion på hele sit område. 

Princippet om, at en stat formodes at udøve jurisdiktion over hele sit territorium, men 
at der kan foreligge ekstraordinære situationer, hvor staten ikke udøver jurisdiktion over 
en del af sit territorium, fordi det er under en fremmed stats effektive kontrol og juris
diktion, skal ses i sammenhæng, hvilket betyder, at de to situationer ( en stats manglende 

105 Se Al-Jedda mod Storbritannien, dom af07.07. Il,§ 84. 
106 Se Ilascu m.fl. mod Moldova og Rusland, dom af08.07.04, §§ 312-313. 
107 Se Sargsyan mod Aserbajdsjan, dom af 16.06.15, § 131. 
108 Se llascu m.fl. mod Moldova og Rusland, dom af08.07.04, §§ 322-352. Se tilligc lvantoc m.fl. mod 
Moldova og Rusland, dom af 15.1 I. I I, §§ I 07-111, hvor Domstolen vurderedc, at Moldova havdc op
fyldt sine positive forpligtelser efter Ilascu-dommen, hvorfor Moldova ikke længere var ansvarlig. Se 
tillige Catan m.ll. mod Moldova og Rusland, dom af 19.10.12, §§ 109-110 og 145-148, hvor Domstolen 
ligeledes vurderede, at Moldova havde opfyldt sine positive forpligtelscr. Se tillige Mozer mod Moldova 
og Rusland, dom af 23.02.16, §§ 151-155. 
109 Se Sargsyan mod Aserbajdsjan, dom af 16.06.15, §§ 132-151. 
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jurisdiktion over en del af sit eget territorium og en fremmed stats jurisdiktion over en 
del af statens territorium), ikke bør føre til et "juridisk tomrum" eller "juridisk vaku
um··, således at ingen stat anses for at udøve jurisdiktion og dermed være ansvarlig I10 • 

Som nævnt skal der foreligge en ekstraordinær situation, for at en medlemsstat kan 
anses for at udøve jurisdiktion i forhold til handlinger, der foretages eller har virknin
ger udenfor dens territorium. En sådan ekstraordinær situation antoges ikke at foreligge 
i Bancovic-sagenll 1, hvor Domstolen i en klagesag mod 17 NATO-medlemsstater, her
under Danmark, fastslog, at de indklagede medlemsstater ikke var ansvarlige i forhold 
til konventionen for så vidt angår NA TO's bombning af forskellige mål i det tidligere 
Jugoslavien, herunder en tjernsynsstation i Beograd under Kosovo-krisen. Domstolen 
vurderede ikke, at de pågældende medlemsstater udøvede jurisdiktion i konventionens 
forstand. Markovic-dommen II2 vedrører ligeledes NATO's bombning afmål i det tidli
gere Jugoslavien, men i modsætning til Bancovic-sagen havde klagerne anlagt retssag i 
ltalien med krav om erstatning som følge af bombningen, og i en sådan situation fandtes 
klagerne at være under ltaliens jurisdiktion, hvorfor klagen vedrørende artikel 6 kunne 
behandles. l Hussein-sagen I13 fandtes den tidligere irakiske præsident Saddam Hussein 
ikke at være under blandt andet danskjurisdiktion for så vidt angår en klage vedrørende 
anholdelse, frihedsberøvelse, overdragelse til irakiske myndigheder og strafforfølgning, 
selv om Danmark indgik i en militær koalition med USA og en række medlemmer af 
Europarådet. I Gentilhomme-dommen I14 fandtes Frankrig ikke at være ansvarlig i for
hold til konventionen for det forhold, at klagernes børn ikke længere kunne gå på fran
ske skoler i Algeriet. Mellem Frankrig og Algeriet var der i 1962 indgået en aftale om, 
at personer i Algeriet med fransk statsborgerskab eller med fransk og algeiransk stats
borgerskab kunne gå i franske skoler i Algeriet. I 1988 meddelte Algeriet, at børn af 
algeiranere ikke længere måtte blive indskrevet på de franske skoler. Der var tale om en 
situation, der kunne tilregnes Algeriet og ikke Frankrig. Klagen var derfor uforenelig 
med konventionen ratione personae. I Ben El Mahi-sagen 115 fandtes en marokkansk 
statsborger, der boede i Marokko, og to marokkanske foreninger, der var hjemmehøren
de i Marokko, hvor de udøvede aktiviteter, ikke at være under dansk jurisdiktion i et 
tilfælde, hvor de klagede over en række karikaturtegninger af profeten Mohammed, der 
havde været offentliggjort i en dansk avis, idet der ikke var den fornødne forbindelse 
mellem klagerne og staten med hensyn til jurisdiktion, ligesom de ikke var undergivet 
dansk jurisdiktion på grund af ekstraterritorielle handlinger. 

En medlemsstat kan være ansvarlig for handlinger og undladelser foretaget af myn
dighedspersoner uden for statens territorium, f.eks. når der er tale om diplomatiske og 
konsulære repræsentanter på ambassader i udlandet og på skibe og fly indregistreret i 
den pågældende medlemsstat1I6• Mere generelt følger det af praksis, at en medlemsstat 
kan ifalde ansvar for krænkelser af konventionens rettigheder og friheder begået over 
for personer, der befinder sig på en anden stats område, når sådanne personer befinder 
sig under medlemsstatens myndighed og kontrol gennem myndighedspersoner, der ope-

110 Se Sargsyan mod Aserbajdsjan, dom af 16.06.15, § 148. 
111 Se klagesag 52207/99, Bankovic m.fl. mod 17 NATO-lande, herunder Danmark, afgørclse af 12.12.01. 
112 Se Markovic m. tl. mod I tal i en, dom af 14.12.06, §§ 49-56. 
lIJ Se klagesag 23276/04, Hussein mod Danmark m.tl., afgørelse af 14.03.06. 
lI 4 Se Gentil homme, Sehaff-Benhadji og Zcrouki mod Prankrig, dom af 14.05.02, § 20. 
115 Se klagesag 5853/06, Ben El Mahi m.ll. mod Danmark, afgørelse af 11.12.06. 
116 Se klagesag 52207/99, Bankovic m.ll. mod 17 NATO-lande, herunder Danmark, afgørelse af 12.12.0 I, 
§ 73. 
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rerer i den pågældende anden stat, hvad enten det sker lovligt eller ulovligt117• Dette er 
begrundet i, at en medlemsstat ikke har ret til at begå krænkelser af konventionen på en 
anden stats område, som staten ikke kunne begå på dens eget område 118 . Til i llustration 
kan nævnes en dansk klagesag119 om nogle østtyskere, der var trængt ind i den danske 
ambassade i det tidligere Østtyskland, og efterfølgende var blevet fjernet af østtyske 
myndigheder. Den tidligere Kommission udtalte, at i det omfang en medlemsstats di
plomatiske eller konsulære repræsentanter udøver autoritet over andre personer, bringes 
disse ind under medlemsstatens jurisdiktion. Hvis diplomatiske eller konsulære repræ
sentanters handlinger eller undladelser påvirker andres person eller ejendele, vil dette 
derfor kunne pådrage medlemsstaten et ansvar. Kommissionen vurderede derfor, at den 
havde kompetence til at behandle en klage over den danske ambassadørs handlinger. 
Klagerne var trængt ind på ambassaden og var flere gange blevet bedt om at forlade 
den. De pågældende forlod først ambassaden, da det lokale politi bad dem herom, og 
umiddelbart efter blev de anholdt, fængslet og efterfølgende tiltalt og dømt. Der var 
derfor ikke tale om en frihedsberøvelse, der skyldtes danske myndigheders handlinger. 
Kommissionen udtalte videre, at en medlemsstats undladelse kun undtagelsesvist kan 
medføre ansvar for en anden stats handlinger, men at dette kan være tilfældet, hvis ved
kommende har været udsat for eller risikerer at blive udsat for en åbenbar tilsidesættelse 
af konventionens rettigheder. Kommissionen fandt ikke, at det, der overgik klagerne, 
mens de var i de lokale myndigheders varetægt, havde en så ekstraordinær karakter, at 
det kunne medføre ansvar for Danmark. Det bemærkes, at en medlemsstats ambassade i 
udlandet ikke hører til medlemsstatens territorium. Det betyder, at personer, der befin
der sig på ambassadens område, ikke befinder sig på medlemsstatens territorium120• 

Hvis en stats myndigheder, eventuelt i samarbejde med andre stater, foretager anholdel
se af en person i udlandet med henblik på at få vedkommende overført til statens eget 
område, vil det være tale om udøvelse af jurisdiktion, og staten vil være ansvarlig i for
hold til konventionen 121 . Hvis en medlemsstats krigsskib opbringer et fremmed lands 
skib uden for medlemsstatens område og tvinger det til at sejle med til en havn, vil der 
være tale om udøvelse af jurisdiktion, da det fremmede skib er under medlemsstatens 
kontrol 122 . I Hirsi-dommen 123 hav de italienske krigsskibe opbragt et skib med flygtninge 
fra Somalia og Eritrea i maltesisk farvand. Flygtningene blev taget om bord på krigsski
bene og sejlet til Libyen, hvor de blev overgivet til libyske myndigheder. Flygtningene 
fandtes at have været under Italiens jurisdiktion, da de havde befundet sig om bord på 
italienske skibe, hvor de de jure og de facto var under italienske myndigheders kontrol. 
Hvis en person anholdes og fængsles i stat B med henblik på udlevering til stat A, hvor 
der er afsagt anholdelsesbeslutning og begæring om udlevering, er personen under A's 
jurisdiktion med den virkning, at stat A kan ifalde ansvar for frihedsberøvelsen i stat 
B124 . Hvis en stats militær opererer i udlandet som led i en væbnet konflikt og fanger og 
tilbageholder personer som led i den militære operation, vil sådanne personer være un-

117 Se Issa m.tl. mod Tyrkiet, dom af 16. l 1.04, § 71, med henvisning til praksis. 
118 Se Issa m.fl. mod Tyrkiet, dom af 16.11.04, § 71. 
119 Se klagesag 17392/90, W .M. mod Danmark, afgørelse af I 4.10.92. 
120 Se klagesag 17392/90, W.M. mod Danmark, afgørelse af 14.10.92. 
121 Se Oealan mod Tyrkiet, dom af 12.05.05, § 83 fl (navnlig § 91 ), om tyrkiske speeialstyrkers anholdel
se af lederen af en kurdisk oprørsgruppe, PKK, i Nairobi i Kenya. 
122 Se Medvedyev m.f1. mod Frankrig, dom af29.03.I0, §§ 66-67. 
123 Se flirsi Jamaa m.tl. mod Italien, dom af 23.02.12, §§ 76-82. 
124 Se Stephens mod Malta (nr. 1 ), dom af 21.04.09, §§ 50-54, hvor beslutningen om anholdelse var 
uhjemlet, hvilket en overordnet domstol havde fastslået, hvorfor frihedsberøvelsen var ulovlig. 
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der statens fysiske magt og kontrol og dermed under statens jurisdiktion fra tilbagehol
delsen og indtil løsladelsen125 • 

Hvis en person befinder sig uden for statens territorium, vil personen som udgangs
punkt ikke være under statens jurisdiktion, medmindre en af de nævnte undtagelser fo
religger, det vil sige at personen uden for statens område er under myndighedspersoners 
autoritet og kontrol eller befinder sig på et område over hvilket staten har effektiv kon
trol. Hvis en person frivilligt forlader en stat og rejser til et andet land, vil personen så
ledes ikke længere være under statensjurisdiktion 126 , 

En medlemsstat kan som udgangspunkt ikke ifalde ansvar som følge af krænkelser af 
konventionen, der er blevet begået af eller må forventes at blive begået af andre med
lemsstater eller tredjelande 127 . Det følger imidlertid af Domstolens praksis, at en med
lemsstat indirekte kan blive ansvarlig for andre medlemsstaters eller tredjelandes hand
linger eller undladelser i strid med konventionen. En stat kan ifalde ansvar for handlin
ger begået af fremmede stater på statens område, hvis handlingeme er foregået med 
statens viden og accept og eventuelle bistand128. Endvidere kan en medlemsstat indirek
te ifalde ansvar i forhold til konventionen ved at udsætte en person for en reel risiko for 
en krænkelse af personens rettigheder i et land uden for statens jurisdiktion129. Konven
tionen har med andre ord i et vist omfang eksterritorial virkning. Som eksempel kan 
navnlig nævnes tilfælde, hvor en medlemsstat udsender en udlænding til et land, hvor 
vedkommende risikerer at blive udsat for en behandling, der er i strid med artikel 3130 . 

Det er i den forbindelse uden betydning, om der er tale om udvisning på grund af krimi
nalitet, afslag på asyl, inddragelse af opholdstilladelse, udlevering til strafforfølgning 
eller andet. Det samme gælder ved risiko for krænkelser af artikel 2131 . Der henvises til 
gennemgangen af disse bestemmelser. Spørgsmålet om medlemsstaters indirekte ansvar 
eller konventionens eksterritoriale virkning er navnlig relevant ved krænkelser af artikel 
2 og 3132 . Domstolen har i den forbindelse fremhævet, at det ikke kan kræves, at en 
medlemsstat kun udsender en udlænding til et land, hvor forholdene helt og effektivt er i 
overensstemmelse med hver enkelt afkonventionens rettigheder og friheder 133 . Domsto
len har i praksis ikke afvist, at en medlemsstat indirekte kan ifalde ansvar for andre lan
des krænkelser af artikel 5 og 6134 . En medlemsstat, der fuldbyrder en straffedom afsagt 
af en domstol i et andet land, kan således ifalde ansvar efter konventionen, hvis der i 
processtaten er sket en åbenbar tilsidesættelse af kravene til en retfærdig rettergang ("a 

125 Se Hassan mod Storbritannien, dom af 16.09.14, §§ 75-80. 
126 Se klagesag 11987 /l l, Khan mod Storbritannien, afgørelse af 28.01.14, om en person, der havde hatt 
ophold i Storbritannien og frivilligt var rejst tilbage til Pakistan, hvorefl:er hans midlertidige opholdstilla
delse blev tilbagekaldt, fordi han udgjorde en trussel mod statens sikkerhed. 
127 Se f.eks. klagesag 20944/92, X. mod Frankrig, afgørelse af 20.02.95, om klage mod Frankrig vedrø
rende berøvelse af ejendom foretaget af Algeriet. 
128 Se Al Nashiri mod Polen, dom af24.07.14, §§ 440-443, Husayn (Abu Zubaydah) mod Polen, dom af 
24.07.14, §§ 442-445, om CIA's hemmelige fængsler i Polen og fangetransporter til og fra Polen i forbin
delse med USA's kamp mod terrorisme og såkaldte "high value detainee programme". Se tillige Nasr og 
Ghali mod ltalien, dom af 23.02.16, §§ 284-291, om CIA-agenters kidnapning af egyptisk statsborger i 
Italien og udlevering til Egypten, hvilket skete med italienske myndigheders viden og bistand. 
129 Se klagesag 27034/05, Z. og T. mod Storbritannien, atgørelse af28.02.06. 
130 Se f.eks. Soering mod Storbritannien, dom af 07.07.89, Cahal mod Storbritannien, dom af 15.11.96. 
131 Se klagesag 27034/05, Z. og T. mod Storbritannien, afgørelse af28.02.06. 
132 Se klagesag 27034/05, Z. og T. mod Storbritannien, afgørelse af28.02.06. 
133 Se klagesag 27034/05, Z. og T. mod Storbritannien, afgørelse af 28.02.06. 
134 Se klagesag 27034/05, Z. og T. mod Storbritannien, atgørelse af28.02.06. 
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flagrant denial of justice") 135 • En medlemsstat kan ligeledes ifalde ansvar efter konven
tionen, hvis den udleverer en person til strafforfølgning i et andet land, hvor vedkom
mende risikerer at blive udsat for en åbenbar tilsidesættelse af kravene til en retfærdig 
rettergang ("a flagrant denial of justice")136 . I sådanne sager skal en medlemsstat nægte 
at yde retshjælp, hvis medlemsstaten skal undgå at ifalde ansvar efter konventionen for 
den krænkelse, som er blevet eller må forventes at ville blive begået af den anden stat. 
Der henvises i øvrigt til gennemgangen af artikel 5 og 6. Udgangspunktet er imidlertid 
klart, at en medlemsstat, der som led i et samarbejde med andre stater f.eks. udleverer 
en person til strafforfølgning, ikke ifalder ansvar for eventuelle krænkelser begået af 
den strafforfølgende stat137 . Domstolen vil ikke udelukke, at en medlemsstat i helt sær
lige tilfælde kan ifalde ansvar i forhold til artikel 9, hvis medlemsstaten udsender en 
udlænding, der udsættes for en reel risiko for en åbenbar krænkelse af artikel 9 i den 
modtagende stat ("areal risk of flagrant violation")138 . 

Om end begrebet "jurisdiktion" ikke altid er begrænset til en medlemsstats territori
um, skal artikel 1 læses i sammenhæng med og begrænses af artikel 56 om konventio
nens territorielle anvendelse. Det betyder, at statens ansvar som udgangspunkt omfatter 
hele statens område, og at det som udgangspunkt ikke omfatter områder, for hvis inter
nationale forbindelser staten er ansvarlig. Den tidligere Kommission har således afvist 
en klage mod Storbritannien vedrørende forhold, der havde fundet sted i Hong Kong 139. 

På samme måde har Domstolen afvist en klage mod Portugal vedrørende en udleve
ringsbeslutning truffet af myndigheder i Macao 140 . Domstolen har ligeledes anset sig for 
både stedligt og personelt inkompetent til at behandle en klage mod Frankrig og Spani
en vedrørende påståede mangler ved en rettergang i en straffesag i Andorra, der endte 
med idømmelse af en fængselsstraf, som klager valgte at afsone i Frankrig141 . Det gjor
de i den forbindelse ikke nogen forske!, at franske og spanske dommere fungerede som 
dommere i Andorra, idet de ikke sad i deres egenskab af franske og spanske dommere. 
Hvis der er tale om et område, for hvis intemationale forbindelser medlemsstaten er 
ansvarlig, men staten ikke har afgivet en erklæring i medfør af artikel 56 om, at konven
tionen skal finde anvendelse for området, vil staten ikke være ansvarlig ud fra princippet 
om "effektiv kontrol"142 • Sagt med andre ord kan det nævnte princip om "effektiv kon
trol" ikke føre til fravigelse af artikel 56. Domstolen har også afvist en klage mod Stor
britannien vedrørende forhold på British Indian Ocean Territory 143 . Det kunne ikke føre 
til et andet resultat, at klagere nu boede i Storbritannien, eller at de politiske beslutnin
ger var truffet i Storbritannien. Storbritannien kunne heller ikke anses for ansvarlig ud 
fra princippeme om "eksterritorialt ansvar" eller "effektiv kontrol". 

135 Se Drozd og Janousck mod Frankrig og Spanien, dom af26.06.92, § 110, og lribarne Pcrez mod 
Frankrig, dom af 24.10.95, § 3 l. 
136 Se Soering mod Storbritannicn, dom af07.07.89, § 113. 
137 Se f.eks. klagesag I 0427/83, X. mod Storbritannien, afgørclsc af 12.05.86, om udlevering afperson 
flyglet fra militærtjeneste, og hvor der var forsinkelser i forbindelse med sagsbehandlingen i modtagersta
ten. 
138 Se klagesag 27034/05, Z. og T. mod Storbritannien, afgørelse af28.02.06. 
139 Se klagesag 16137/90, Bui van Thanh m.11. mod Storbritannicn, afgørclsc af 12.03.90. 
140 Se klagesag 50887/99, Yonghong mod Portugal, afgørclse af 25.11.99. 
141 Se Drozd og Janousek mod Frankrig og Spanien, dom af26.06.92, navnlig§§ 89-90 og 96-98. 
142 Se klagesag 15305/06, Quark Fishing Limited mod Storbritannicn, afgørclse af 19.09.06, om et områ
de kaldet "South Sandwich Islands" for hvilket Storbritannien havde afgivct erklæring om, at konvcntio
nen skulle finde anvendelse, men hvor der ikke var atgivet en tilsvarende erklæring for så vidt angår arti
kel 1 i l. tillægsprotokol, som klagen vedrørte, og hvor klagen blev afvist. 
143 Se klagesag 35622/04, Chagos lslanders mod Storbritannien, afgørelse af 11.12.12. 
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Når en medlemsstat har afgivet en erklæring om, at konventionen skal udstrækkes til 
et område, for hvis internationale forbindelser den er ansvarlig, jf. artikel 56, kan der 
opstå spørgsmål om, hvorvidt konventionen skal gælde i fuldt ud samme omfang som 
for "moderlandet". I sådanne områder skal konventionens bestemmelser anvendes "med 
skyldig hemyntagen til de stedlige vilkår", jf. artikel 56, stk. 3. Medlemsstater kan have 
en interesse i at påberåbe sig denne bestemmelse og gøre gældende, at der for sådanne 
områder skal gælde andre og mere lempelige krav end dem, der i øvrigt følger af kon
ventionen. Påberåbelse af denne bestemmelse kræver imidlertid, at der er et positivt og 
overbevisende bevis for et behov 144. Der skal med andre ord være et tvingende behov 
for at tage særlige lokale hensyn. l Tyrer-dommen 145 afviste Domstolen, at forholdene 
på Isle of Man kunne retfærdiggøre brug af legemlig afstraffelse af unge som en straf. 
Det forhold, at en stor del af befolkningen anså legemlig afstraffelse for nødvendig for 
at opretholde ro og orden, var ikke tilstrækkelig. Domstolen var ikke overbevist om, at 
ro og orden ikke kunne opretholdes uden brug af den pågældende form for straf. Dom
stolen udtalte, at baggrunden for bestemmelsen først og fremmest var, at der på tids
punktet for konventionens tilblivelse var visse kolonier, hvis udviklingsniveau ikke blev 
anset for at muliggøre en fuldstændig anvendelse af konventionen. Domstolen udtalte 
endelig, at selv om ro og orden ikke kunne opretholdes uden brug af en sådan form for 
straf, ville det ikke kunne gøre brugen heraf forenelig med konventionen, idet forbudet i 
artikel 3 er absolut. I Piermont-dommen 146 havde de franske myndigheder udvist en tysk 
politiker, der ønskede at rejse ind i et fransk oversøisk territorium. Myndighedeme lag
de vægt på den spændte politiske atmosfære i det lokale område og en aktuel valgkam
pagne. Efter Domstolens opfattelse var der tale om "omstændigheder" ("circumstances 
and conditions") snarere end "stedlige vilkår", der lige så godt kunne finde sted i mo
derlandet. Der var derfor ikke tale om "stedlige vilkår", der kunne retfærdiggøre et ind
greb i retten til ytringsfrihed efter artikel I 0. 

2.6. Internationale organer, internationale aftaler og statens indirekte ansvar 

Efter konventionen er det medlemsstaterne, der er pligtsubjekter147 . Det følger heraf, 
at det alene er muligt at klage over en medlemsstats handlinger eller undladelser. Om 
end dette udgangspunkt er klart, kan det i praksis give anledning til nogen tvivl, om og i 
hvilket omfang en medlemsstat kan ifalde ansvar for forhold, der har tilknytning til in
temationale organer. Der kan bl.a. rejses spørgsmål om, hvorvidt en medlemsstat kan 
ifalde ansvar som følge af, at (1) staten har været med til at oprette et intemationalt or
gan, der generelt eller konkret krænker konventionen, (2) staten har deltaget i arbejdet i 
det internationale organ, herunder vedtagelsen af konkrete eller generelle retsakter, der 

144 Se Matthews mod Storbritannien, dom af 18.02.99, § 59, om Gibraltar, og Tyrer mod Storbritannien, 
dom af25.04.78, § 38, om Isle of Man. 
145 Se Tyrer mod Storbritannien, dom af 25.04.78, §§ 38-40. 
146 Se Piermont mod Frankrig, dom af27.04.95, § 59. 
147 Det følger således afkonventionens artikel I, at det er medlemsstaterne, der skal sikre enhver person 
under deres jurisdiktion de rettigheder, der er omfattet af konventionen, ligesom det følger af artikel 19, at 
Domstoleneroprettet med henblik på at sikre medlemsstaternes ( de høje kontraherende parter) opfyldelse 
af de forpligtelser, de har påtaget sig efter konventionen. Efter artikel 33 (mellemstatslig klager) og 34 
(individuel klager) kan der end videre indgives klage over en medlemsstats ( en høj kontraherende part) 
påståede brud på konventionen. Det fremgår endelig afkonventionens artikel 59, at den (alene) er åben 
for undertegnelse af Europarådets medlemmer. Ved I 4. tillægsprotokol er der dog åbnet op for, at Den 
Europæiske Union kan tiltræde konventionen. 
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krænker konventionen, eller (3) staten medvirker til at håndhæve eller anvende det in
temationale organs konkrete eller generelle retsakter, der krænker konventionen 148 . 

Det er ikke muligt at klage over internationale organisationer eller organers hand
linger eller undladelser. Hvis en klage f.eks. vedrører handlinger eller undladelser fore
taget af EU eller EU's institutioner, vil den blive afvist 149. Det samme gælder, hvis en 
klage vedrører handlinger eller undladelser foretaget af FN eller FN's institutioner150 . 

Det samme gælder andre internationale organisationer, herunder europæiske151 . Det 
skyldes, at Domstolen ikke er kompetent til at behandle klagen, der er uforenelig med 
konventionen ratione personae. Det forhold, at et intemationalt organ befinder sig på 
statens område, og den omtvistede beslutning er truffet på statens område, er ikke til
strækkelig til, at klager derved kommer under statens jurisdiktion i forhold til det inter-

. l 1s2 nationa e organ . 
Det er som udgangspunkt ikke muligt at klage over en medlemsstat under henvisning 

til, at den har deltaget i afstemning i et internationalt organ eller i udførelse af organets 
beslutninger. Det vil reelt være det samme som at klage over det internationale organ, 

148 Den tidligere Kommission har i flere sager taget stilling til, om og under hvilke betingelser en med
lemsstat kan ifalde ansvar for forhold, der har tilknytning til internationale organer m.v. Denne praksis 
har i vidt omfang mistet betydning på grund afDomstolens senere praksis. De væsentligste afgørelser er 
klagesag 6231/73, Hess mod Storbritannien, afgørelse af28.05.75, om fuldbyrdelse af en dom afsagt af 
krigsforbryderdomstolen i NUremberg i 1946, klagesag 8030/77, CFDT mod Frankrig, afgørelsc af 
10.07.78, om en faglig organisations manglende mulighed for at udpege medlemmer til et rådgivende 
udvalg, der var oprettct i henhold til Traktaten om oprcttclsen af Det Europæiske Kul- og Stålfællesskab, 
klagesag 13258/87, M. & Co. mod Tyskland, afgørelse af 09.02.90, om foldbyrdel se af en af Kommissio
nen pålagt bøde for overtrædelse af EF-traktatens konkurreneeregler, klagesag 21090/92, Karl Eekhart 
Heinz mod bl.a. Danmark, afgørclse af I 0.01.94, om en afgørelse truffet af Det Europæiske Patentkontor i 
henhold til Den Europæiske Patentkonvention, klagesag 38817/97, Lenzing AG mod Storbritannien, 
afgørelse af09.09.98, om en klage over sagsbehandlingen for et appc\organ, der var oprettet i henhold til 
Den Europæiske Patentkonvention. 
149 Se Matthews mod Storbritannien, dom af 18.02.99, §§ 29-35, Bosphorus Hava Yollari Turizm mod 
Irland, dom af 30.06.05, § 152. Se tillige klagesag 13645/05, Cooperatieve Produeentenorganisatie van de 
Nederlandse Kokkelvisserij U.A. mod Holland, afgørelse af20.0l.09, om EF-domstolens behandling af 
en præjudieiel forelæggelse fra en national domstol. 
150 Se klagesag 71412/01, Behrami m.fl. mod Frankrig, afgørelse af 02.05.07, klagesag 78166/0 I, Sara
mati mod Frankrig, Tyskland og Norge, afgørelse af02.05.07. Se tillige klagesag 36357/04, 13erie m.!l. 
mod Bosnien og Herzegovina, afgørelse af 16.10.07, om klage over en afgørclse truffet af "den høje re
præsentant for Bosnien og Herzegovina", der udøvede beføjelser i henhold til resolution fra FN's Sikker
hedsråd ( en international administrator, der påser implementering af Dayton-fredsaftalen). Se tillige kla
gesag 22617/07, Galic mod Holland, afgørelse af 09.06.09, klagesag 49032/07, Blagojevic mod !To Iland, 
afgørelse af09.06.09, begge om klager vedrørende Den lnternationale Straffedomstol for det tidligere 
Jugoslavien (ICTY). Se tillige klagesag 11209/09, Azemi mod Serbien, afgørelse af 05.11.13, om klage 
over UN Ml K, den eivile administration i Kosovo i henhold til FN's Sikkerhedsråds resolution 1244. 
151 Se klagesag 73250/0 I, Boivin mod Frankrig og Bel gi en m.±1., afgørelse af 09.09.08, om en klage ved
rørende afskedigelse fra Euroeontrol (the European Organisation for the Safety of Air Navigation), hvor 
de to lande end ikke havde forelaget handlinger eller undladelser, der kunne rejse spørgsmål om ansvar. 
Se tillige 36099/06, Beygo mod 46 medlemslande af Europarådet, afgørelse af 16.06.09, om en afskedi
gelse fra Europarådet, der var behandlet af generalsekretæren og den administrative domstol, og hvor 
klagen ikke var rettet mod Europarådet, og hvor medlemslande ikke på noget tidspunkt - hverken direkte 
eller indirekte - havdc været involveret i tvisten. Se tillige klagesag 18754/06, Lopez Cifuentcs mod 
Spanien, afgørelse af07.07.09, om klage over en afskedigelse fra en international organisation kaldet 
"International Olive Council". Se endvidere klagesag 415/07, Klauseeker mod Tyskland, atgørelse af 
06.01.15, § 98, om klager over Det Europæiske Patentkontor (EPO) og lLO's Administrative Tribunal. 
152 Se klagesag 415/07, Klausecker mod Tyskland, afgørclse af 06.0 I. 15, §§ 80-8 l. 

56 

1465



der j sagens natur må handle gennem medlemmeme. I Behrami-sagen153 og Saramati
sae,en154 klagede klagerne over frihedsberøvelse foretaget af KFOR styrkerne i Kosovo, 
oi manglende minerydning som U~MIK administrationen i Kosovo :ar ansvarlig for. 
Handlingen og undladelsen kunne tilregnes FN, og Domstolen kunne ikke behandle en 
klage over FN. Domstolen kunne heller ikke behandle en klage over handlinger eller 
undladelser foretaget af en medlemsstat omfattet af resolution fra FN's Sikkerhedsråd 
og foretaget før eller under en FN mission, der har til formål at bevare international fred 
0 ~ sikkerhed. Domstolen kunne heller ikke behandle en klage vedrørende en medlems
st~ts handlinger som led i FN arbejde, herunder medlemsstatens afstemning i FN's Sik
kerhedsråd eller udsendelse af styrker til deltagelse i en sikkerhedsmission, da disse var 
af afgørende betydning for opfyldelsen af FN's Sikkerhedsråds resolution. Klagen var 
derfor i det hele uforenelig med konventionen ratione personae. I Galic-sagen155 og 
Blagojevic-sagen156 afvistes klager over påstået urimelig proces for Den lnternationale 
Straffedomstol for det tidligere Jugoslavien (ICTY), der er oprettet ved resolution fra 
FN's Sikkerhedsråd. Klagerne blev ikke anset for at være under hollandsk jurisdiktion, 
og det forhold, at de fysisk befandt sig på hollandsk område, og at der var indgået aftale 
mellem Holland og FN om ICTY's tilstedeværelse i Holland, kunne ikke føre til andet 
resultat. Klagen var derfor i det hele uforenelig med konventionen ratione personae. I 
Longa-sageni 57 fandtes klager, der var overført fra Demokratisk Republik Congo til 
Den lnternationale Straffedomstol (ICC) i Holland for at afgive forklaring som vidne 
ikke at være under hollandsk jurisdiktion, og han kunne ikke kræve, at hollandske myn
digheder skulle prøve lovligheden af en frihedsberøvelse, der var besluttet afICC. 

En medlemsstat vil ofte have tiltrådt andre konventioner end Den Europæiske Men
neskerettighedskonvention, hvorved beføjelser overlades til internationale organer. Det 
kan staten have gjort både før og efter, den ratificerede Den Europæiske Menneskeret
tighedskonvention. Det forhold, at en stat tiltræder en anden konvention, fritager ikke 
for overholdelse af Den Europæiske Menneskerettighedskonvention. Samtidig er det 
klart, at staten, efter ofte ikke har noget valg med hensyn til, hvordan den vil efterleve 
den anden konvention. Der kan derfor opstå spørgsmål om, hvorvidt staten krænker Den 
Europæiske Menneskerettighedskonvention, når den handler til efterlevelse af en anden 
konvention. Tidligere var besvarelsen af dette spørgsmål forbundet med en vis usikker
hed, men det fremgik af praksis, at besvarelsen måtte bero på en bedømmelse af den 
anden konvention. Om end det ikke var formuleret klart, syntes det at bero på en vurde
ring af, om den anden konvention eller det andet internationale organ ydede en tilstræk
kelig beskyttelse af konventionens grundlæggende rettigheder. I Waite og Kennedy
dommen158 og i Beer og Regan-dommeni 59 skulle Domstolen tage stilling til, om det 
udgjorde en krænkelse af konventionen, at Det Europæiske Rumagentur var tillagt 
søgsmålsimmunitet. Ved vurderingen heraf, lagde Domstolen vægt på, om klagerne 
havde rimelige alternative midler til en effektiv beskyttelse af deres rettigheder i hen
hold til konventionen. Da dette var tilfældet, blev der ikke statueret krænkelse. I Mat-

153 Se klagesag 71412/01, Behrami m.tl. mod Frankrig, afgørelse af02.05.07. Se tillige den tidligere om
talte klagesag 36357 /04, Berie m.fl. mod Bosnien-llerzegovina, afgørelse af 16.10.07, om klage over en 
afgørelse truffet af"den høje repræsentant for Bosnien-Herzegovina". 
154 Se klagesag 78166/0 I, Saramati mod Frankrig, Tyskland og Norge, afgørelse af 02.05.07. 
155 Se klagesag 22617/07, Galie mod Holland, afgørelse af 09.06.09. 
156 Se klagesag 49032/07, Blagojevic mod Holland, afgørelse af09.06.09. 
157 Se klagesag 33917 /12, Djokaba Lambi Longa mod Holland, afgørelse af 09.10. 12. 
158 Se Waite og Kennedy mod Tyskland, om af 18.02.99, §§ 67-68. 
159 Se Beer og Regan mod Tyskland, dom af 18.02.99, §§ 57-58. 
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thews-dommen 160 skulle Domstolen tage stilling til, om Storbritannien var ansvarlig 
efter artikel 1 for det forhold, at personer, der boede i Gibraltar, ikke kunne deltage i 
valg til Europa-Parlamentet, jf. artikel 3 i l. tillægsprotokol. De relevante regler om 
valg til Europa-Parlamentet fulgte navnlig af en beslutning truffet af medlemsstaternes 
regeringer forsamlet i Rådet. Det var således ikke Storbritannien alene, der var ansvarlig 
for de pågældende reglers indhold, ligesom Storbritannien ikke havde mulighed for en
sidigt at ændre reglerne. Domstolen udtalte, at konventionen ikke er til hinder for over
dragelse af kompetence til internationale organer, forudsat at konventionens rettigheder 
fortsat er sikret. Medlemsstaternes ansvar fortsætter derfor efter en sådan overdragelse 
af kompetence. Domstolen fremhævede, at de relevante regler om valg til Europa
Parlamentet fulgte af internationale retsakter, Storbritannien frivilligt havde været med 
til at vedtage, og som ikke kunne indbringes for EU-domstolen. Hertil kom, at Storbri
tannien havde været med til at vedtage reglerne om valg til Europa-Parlamentet efter at 
have påtaget sig forpligtelser i henhold til konventionen, og at EU-ret var anvendelig i 
Gibraltar. Storbritannien var derfor ansvarlig i forhold til konventionen for den mang
lende adgang til at deltage i valg til Europa-Parlamentet. Praksis er efterfølgende blevet 
præciseret, således at det nu beror på en vurdering af, om det andet internationale organ 
eller organisation yder en "samrnenlignelig beskyttelse" eller "tilsvarende beskyttelse" 
af de grundlæggende rettigheder, således som det fremgår af den følgende gennemgang. 

Konventionen er ikke til hinder for, at medlemsstater overlader beføjelser til interna
tionale organisationer, herunder supranationale, med henblik på at samarbejde på be
stemte områder161 . Som indehaver af sådanne tildelte beføjelser er den internationale 
organisation ikke selv ansvarlig i henhold til konventionen for processer for eller be
slutninger truffet af organisationens organer, så længe organisationen ikke er en kontra
herende part i konventionen 162 . Når staten handler til opfyldelse af sådanne internationa
le forpligtelser, herunder implementerer forpligtelserne, vil staten ikke ifalde ansvar, 
hvis den internationale organisation yder en "tilsvarende beskyttelse" af grundlæggende 
rettigheder. Staten kan imidlertid ifalde ansvar, hvis den er overladt et skøn ved efterle
velse af sine forpligtelser. Staten kan også ifalde ansvar, hvis beskyttelsen af grundlæg
gende rettigheder er "åbenbart utilstrækkelig" ("manifestly deficient"). I Bosphorus
dommen163 skulle Domstolen tage stilling til, om Irland havde krænket artikel 1 i I. til
lægsprotokol ved at have beslaglagt et fly, som et tyrkisk selskab havde leaset af et ju
goslavisk selskab. Beslaglæggelsen skete i henhold til en EU-forordning, der implemen
terede en resolution fra FN's Sikkerhedsråd om sanktioner mod Den Tidligere Jugosla
viske Republik. Den irske højesteret havde forelagt et præjudicielt spørgsmål for EU
domstolen om fortolkning af forordningen. Domstolen udtalte, at myndighederne reelt 
ikke havde haft noget skøn ved vurderingen af, om der skulle ske beslaglæggelse, og at 
der ikke var tale om udøvelse af skønsmæssige beføjelser, hverken efter national ret 
eller EU-retlige regler, men om efterlevelse af statens retlige forpligtelser i henhold til 
EU-retten. Domstolen udtalte, at en medlemsstatfortsætter med at være ansvarlig ifor
hold til konventionen med hensyn til traktatmæssige forpligtelser, som staten påtager 

160 Se Matthews mod Storbritannien, dom af 18.02.99, §§ 29-35. 
161 Se Bosphorus Hava Yollari Turizm mod Irland, dom af 30.06.05, § 152. 
162 Se Bosphorus Hava Yollari Turizm mod Irland, dom af30.06.05, § 152. 
163 Se Bosphorus Hava Yollari Turizm mod Irland, dom af 30.06.05, §§ 149-167, navnlig§§ I 55-156. Se 
tillige klagesag 16931/04, Coopcrative des agrieulteurs de Mayenne et eoopcrative laitiere Maine-Anjou 
mod Frankrig, afgørelse af I 0.10.06, om myndighcdcr, der i henhold til EU-regler pålagde en crhvervs
drivende at betale økonomiske bidrag på grund af ovcrproduktion, idet mælkekvoter var bl evet overskre
det. 
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sig efter ikrafttrædelsen af konventionen. Domstolen udtalte endvidere, at handlinger, 
som staten foretager med henblik på at efterleve sådanne retlige forpligtelser, er retfær
diggjort, når den relevante organisation må anses for at beskytte grundlæggende ret
tigheder (både med hensyn til materielle garantier og kontrolmekamisme til håndhævel
se af disse) på en måde, der mindst svarer til ("can be considered at !east equivalent 
to") konventionens beskyttelse. Heri ligger et krav om sammenlignelig ("comparable") 
og ikke identisk beskyttelse. Hvis der findes en sådan tilsvarende ("equivalent") beskyt
telse, vil der være enformodningfor, at staten ikke har tilsidesaf konventionensforplig
telser, når staten ikke gør andet end at implementere retlige forpligtelser, der er en føl
ge af statens medlemskab af den pågældende organisation. En sådan formodning kan 
afkræftes i konkrete tilfælde, hvis beskyttelsen af konventionens rettigheder er åbenbart 
utilstrækkelig ("manifestly deficient"). Domstolen tilføjede endvidere, at en stat er fuldt 
ud ansvarlig i forhold til konventionen for handlinger, der falder uden for statens snævre 
intemationale retlige forpligtelser ("falling outside its strick international legal obligati
on"). Efter en gennemgang af EU's beskyttelse af grundlæggende rettigheder fastslog 
Domstolen, at EU-retten ydede en beskyttelse, der svarede til ("equivalent") konventio
nens, og at der derfor ikke var sket en krænkelse af artikel 1 i I. tillægsprotokol. Hvis 
staten ikke er bundet, men er overladt et skøn ved efterlevelsen af statens intemationale 
forpligtelser, vil formodningsreglen og kravet om sammenlignelig beskyttelse ikke fin
de anvendelse 164 • I Cooperatieve-sagen 165 skulle Domstolen tage stilling til, om Holland 
havde krænket konventionen i et tilfælde, hvor en hollandsk domstol havde forelagt 
præjudicielle spørgsmål for EF-domstolen, og hvor klager ikke havde mulighed for at 
kommentere generaladvokatens forslag til afgørelse, der fremkom, efter at parteme hav
de fremført deres synspunkter for EF-domstolen. Domstolen gentog de kriterier, der var 
fastslået i Bosphorus-dommen og tilføjede, at den nævnte formodning ikke kun omfat
tede medlemsstatens handlinger, men også proceduren for det internationale organ, her
under EU-domstolens sagsbehandling. Klagen blev afvist som åbenbart ugrundet, da 
beskyttelsen af konventionens rettigheder ikke var "åbenbart utilstrækkelig". Domstolen 
fremhævede, at parten havde mulighed for at anmode EU-domstolen om at genoptage 
den mundtlige forhandling, så der var muligbed for at kommentere generaladvokatens 
forslag, og at en begæring herom var blevet behandlet i substansen, ligesom den natio
nale domstol kunne forelægge yderligere præjudicielle spørgsmål for EU-domstolen. I 
Michaud-dommen 166 skulle Domstolen tage stilling til, om Frankrig var ansvarlig for 
regler, der gennemførte et EU-direktiv om hvidvask af penge. Efter direktivet skulle 
bl.a. advokater give meddelelse om mistænkelige dispositioner, og der var spørgsmål 
om, hvorvidt underretningsforpligtelsen var i strid med advokatens rettigheder efter 
artikel 8. Staten gjorde gældende, at den reelt ikke havde noget valg ved implemente
ringen af EU-direktivet, og at den derfor ikke var ansvarlig. Domstolen gentog praksis 
om "equivalent protection" fra Bosphorus-dommen og udtalte, at den EU-retlige beskyt
telse af grundlæggende rettigheder i princippet var sammenlignelig med konventionens. 
Domstolen bemærkede imidlertid samtidig, at sagen ikke drejede sig om en EU-

164 Se Tarakhel mod Schweiz, dom af04.l l.14, §§ 88-91, om tilbageførsel afasylansøgere til Italien som 
første asylland i henhold til Dublin-forordningen, hvor Domstolen lagde vægt på, at Schweiz kunne vælge 
at behandle asylansøgningen og således var overladt et skøn, hvilket indebar, at en tilbageførsel "does not 
strictly fall within Switzerland's international legal obligations in the context of the system established by 
the Dublin Regulation". 
165 Se klagesag 13645/05, Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. 
mod Holland, afaørelse ar20.0l.09. 
166 Se Michaud ~od Frankrig, dom af06.12.12, §§ 101-116. 
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forordning, der gælder umiddelbart i medlemsstaterne, men derimod om et EU-direktiv, 
der skal gennemføres i national ret. På den baggrund og da den nationale domstol havde 
afslået præjudiciel forelæggelse for EU-domstolen af spørgsmål om, hvorvidt direkti
vets forpligtelse for advokater var forenelig med artikel 8, selv om der ikke fandtes 
praksis fra EU-domstolen herom, gjaldt formodningen for "sammenlignelig beskyttelse" 
ikke. Staten var derfor ansvarlig i forhold til konventionen. Det afgørende var, at den 
nationale domstol havde valgt at træffe afgørelse uden at udnytte det folde potentiale af 
EU's kontrolsystem for at påse overholdelse af grundlæggende rettigheder. I Povse
sagen167 skulle Domstolen tage stilling til, om Østrig krænkede konventionen ved at 
træffe bestemmelse om tilbageførsel af et barn til Italien i overensstemmelse med en 
italiensk domstolsafgørelse i en sag om børnebortførelse, uden at foretage en selvstæn
dig vurdering af, hvad der var bedst for barnet. Den østrigske afgørelse var truffet i 
overensstemmelse med Bruxelles Ila-forordningen, som fortolket af EU-domstolen, 
hvorefter Østrig havde pligt til at anerkende og fuldbyrde den italienske afgørelse. 
Domstolen gentog, at EU-retten indeholder en "ækvivalent beskyttelse", og at der var en 
formodning for overholdelse af konventionen, som der ikke var grundlag for at fravige i 
den konkrete sag. Domstolen bemærkede, at de italienske myndigheder havde foretaget 
en vurdering af, hvad der var bedst for barnet, at de østrigske domstole havde truffet 
afgørelse efter præjudiciel forelæggelse for EU-domstolen, og at indsigelser vedrørende 
hvad der var bedst for barnet kunne fremføres for italienske domstole. I Klausecker
sagen168 fandtes det ikke at udgøre en krænkelse, at Det Europæiske Patentkontor 
(EPO) var tillagt immunitet, således at klager ikke kunne ta en domstols prøvelse af et 
afslag på ansættelse. Da klager ikke var ansat, kunne han ikke udnytte den interne kla
gemulighed for ansatte i EPO eller indbringe sagen for ILO's Administrative Tribunal, 
men da klager var tilbudt at ra tvisten afgjort af en voldgiftsret, fandtes EPO's beskyt
telse af grundlæggende rettigheder ikke at være "åbenbart utilstrækkelig". I Avotins
dommen169 skulle Domstolen tage stilling til, om Letland havde handlet i strid med arti
kel 6 ved at tillade anerkendelse og fuldbyrdelse af en civil udeblivelsesdom afsagt på 
Cypern i henhold til Rådets forordning nr. 44/2001 af 22. decem ber 2000 om rettemes 
kompetence og om anerkendelse og fuldbyrdelse af retsafgørelser på det civil- og han
delsretlige område ("Bruxelles I forordningen"). Domstolen anerkendte, at lettiske dom
stole ikke var overladt et skøn og således handlede til opfyldelse af EU-retlige forplig
telser. Domstolen anerkendte endvidere, at formodningen for en sammenlignelig be
skyttelse fandt anvendelse, også selv om lettiske domstole i den konkrete sag ikke hav
de forelagt præjudicielle spørgsmål for EU-domstolen, hvilket klager ikke havde frem
sat begæring om, og hvilket sagens retlige problemer heller ikke nødvendiggjorde. 
Domstolen foretog således en vurdering af, om beskyttelsen af konventionens rettighe
der i den konkrete sag havde været åbenbart utilstrækkelig, således at formodningen var 
afkræftet. Det er interessant, at Domstolen samtidig fastslog, at staten havde en vis pligt 
til at foretage en prøvelse af "alvorlige og underbyggede indsigelser" indsigelser om 
"åbenbart utilstrækkelig" beskyttelse af grundlæggende rettigheder. 

Staten udøver jurisdiktion, når den implementerer afgørelser eller retsakter vedtaget 
aj internationale organer. I Nada-dommen 170 udgjorde det udøvelse af jurisdiktion, at 
schweiziske myndigheder begrænsede klagers mulighed for at rejse gennem Schweiz. 

167 Se klagesag 3890/l l, Povse mod Østrig, afgørelse af 18.06.13. 
168 Se klagesag 415/07, Klausecker mod Tyskland, afgørelse af06.0l. l 5, §§ 98-107. 
169 Se Avotins mod Litauen, dom af23.05.16, §§ 101-116. 
170 Se Nada mod Sehwciz, dom af 12.09.12, §§ 118-121. 
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Der var tale om resolutioner vedtaget af FN's Sikkerhedsråd om foranstaltninger mod 
personer på en såkaldt "terrorliste". Resolutioneme pålagde staterne at implementere 
reglerne på nationalt plan, og de var implementeret ved schweiziske regler, der blev 
håndhævet af schweiziske myndigheder, hvorfor de påståede krænkelser kunne tilregnes 
Schweiz. I Al-Dulimi-dommen171 fandtes det at udgøre udøvelse af jurisdiktion, at kla-
2:ernes aktiver var blevet konfiskeret af schweiziske myndigheder i henhold til en lov, 
der implementerede resolution 1483(2003) fra FN's Sikkerhedsråd, og det gjorde i den 
forbindelse ikke nogen forske!, at Schweiz ikke var overladt naget skøn ved implemen
teringen af resolutionen. 

Hvis en stat, der er bundet af konventionen, tiltræder en traktat eller påtager sig en 
international forpligtelse, er der enformodningfor, at staten ikke har tilsigtet atfravige 
statens forpligtelser i henhold til konventionen 172 . Det kræver klare holdepunkter for at 
antage, at en fravigelse af grundlæggende rettigheder er tilsigtet, og der er en formod
ning for, at det ikke er tilfældet173 . Hvis der tilsyneladende er konflikt med statens for
pligtelser i henhold til konventionen og den efterfølgende traktat eller internationale 
forpligtelse, skal den senere påtagne forpligtelse så vidt muligt fortolkes og anvendes på 
en sådan måde, at en eventuel konflikt undgås (harmonisk fortolkning) 174. Det har der
for betydning, om staten er overladt et skøn ved efterlevelsen af forpligtelser i henhold 
til den senere tiltrådte konvention eller internationale forpligtelse 175 . Hvis staten er over
ladt et vist skøn, om end det måtte være begrænset, har staten pligt til at udnytte valgfri
heden på en sådan måde, at staten overholder konventionens forpligtelser 176 . I Al
Dulimi-dommen177 var klagernes aktiver blevet konfiskeret i henhold til en lov, der gen
nemførte resolution 1483(2003) fra FN's Sikkerhedsråd, hvorefter staten havde pligt til 
at konfiskere aktiver tilhørende personer, der stod opført på en liste. De nationale dom
stole begrænsede prøvelsen til spørgsmålet om, hvorvidt klagerne stod opført på listen, 
og om aktiverne tilhørte klagerne. Domstolen vurderede, at der ikke var klare holde
punkter for at antage, at FN's Sikkerhedsråd havde tilsigtet en tilsidesættelse af grund
læggende rettigheder, herunder adgang til en domstolsprøvelse, og der var derfor en 
formodning for, at det ikke var tilfældet. Det betød, at staten ved implementering af 
resolutionen havde en pligt til at sikre en domstolsprøvelse mod vilkårlighed. Da staten 
ikke havde sikret adgang ti I en sådan prøvelse, blev der statueret krænkelse. Derved 
undlod Domstolen at tage stilling til spørgsmålet om, hvilket af de to regelsæt der havde 
forrang i tilfælde af normkonflikt, idet Domstolen undgik konflikten ved en harmonisk 

171 Se AI-Dulimi og Montana Management Inc. mod Schweiz, dom af 21.06.16, §§ 93-96. 
172 Se Nada mod Schweiz, dom af 12.09.12, § 170, AI-Dulimi og Montana Management Inc. mod 
Schweiz, dom af21.06.16, § 138. 
173 Se Al-Dulimi og Montana Management Inc. mod Schweiz, dom af 21.06.16, § 140, om fortolkning af 
rcsolution 1483(2003) fra FN's Sikkcrhedsråd og artikel 6 om adgang til en domstolsprøvelse, hvor der 
efter Domstolens bedømmelse ikke var klare holdepunkter for at antage, at FN's Sikkerhedsråd havde 
hatt til hensigt at tilsidesætte de grundlæggende rettigheder, herunder adgang til en domstolsprøvelse, 
hvorfor Schweiz havde pli6>t til at sikre en vis domstolsprøvelse mod vilkårlighed ved implementeringen 
af resolutionen. 
174 Se Nada mod Schweiz, dom af 12.09.12, § 170, AI-Dulimi og Montana Management Inc. mod 
Schwciz, dom af2l.06.16, § 138. 
175 Se Nada mod Schweiz., dom af 12.09.12, §§ 175-180. 
176 Se Nada mod Schweiz, dom af 12.09.12, §§ 175-199, om implementering afresolutioner vedtagct af 
FN's Sikkerhedsråd vedrørende foranstaltninger mod terrorisme, hvor staten bl.a. skulle nægte personer 
på en såkaldt "terrorliste" indrcjsc og gcnncmrejsc, men hvor resolutioneme overlod staten et vist skøn, 
og hvor staten ikke herved havdc sikret opfyldelsc af statens forpligtelser i henhold til artikcl 8. 
177 Se Al-Dulimi og Montana Management Inc. mod Schwciz, dom af 21.06.16, §§ 126-155. 
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fortolkning af de to regelsæt. En normkonflikt syntes nærliggende, idet resolutionen 
ikke overlod staten et skøn, og der var således en potentiel konflikt mellem statens for
pligtelser i henhold til FN Charteret og konventionen ved implementeringen af resoluti
on 1483(2003) om konfiskation af aktiver, idet FN Charteret foreskriver bindende virk
ning og forret frem for andre internationale forpligtelser, jf. artikel 25 og l 03. 

Det er ikke muligt at klage over en medlemsstat under henvisning til, at staten er 
værtsnation for en international organisation og har ydet privilegier og immunitet til 
den internationale organisation, der påstås at have handlet i strid med konventionens 
-e 1· I 178 1orp 1gte ser . 

Vurderingen af om sagsbehandlingen for et intemationalt organ, der er en selvstæn
dig juridisk person, der ikke er part i konventionen, er "åbenbart utilstrækkelig" ("mani
festly deficient"), må nødvendigvis være mindre indgående end en tilsvarende prøvelse 
af en sagsbehandling for en national domstol i medfør af artikel 6179. Endvidere er det i 
praksis afgørende, om staten, da den tilsluttede sig den internationale organisation og 
overlod beføjelser til denne, havde god grund til at antage, at det internationale organs 
interne procedure til løsning af tvister ikke åbenbart ("flagrantly") var i strid med kon
ventionen 180 . 

En stat, der overgiver en person til en international domstol til strafforfølgning, vil 
som udgangspunkt ikke ifalde ansvar i forhold til konventionen for den internationale 
domstols behandling af sagen. I Natelitic-sagen 181 afviste Domstolen en klage vedrø
rende overgivelse af en person til en international domstol til strafforfølgning for krigs
forbrydelser. Domstolen lagde vægt på, at den intemationale domstols statut og proces
reglement sikrede alle de nødvendige retssikkerhedsgarantier, herunder vedrørende uaf
hængighed og upartiskhed. 

Konventionen er ikke til hinder for indgåelse af aftale mellem stater om, at personer, 
der idømmes frihedsstraf i en stat, skal fuldbyrde straffen i en anden stat. En klage over 
forhold under frihedsberøvelsen kan rettes mod den stat, hvor fuldbyrdelsen finder sted. 
Det kan give anledning til tvivl, om en klage også kan rettes mod den stat, der har truf
fet beslutning om frihedsberøvelsen 182 . 

Det forhold, at en stat handler i overensstemmelse med en konvention, som staten er 
bundet af, fritager ikke generelt staten for ansvar efter artikel 1. Domstolen har således 
antaget, at en stat, der i overensstemmelse med en konvention om behandling af asylan
søgninger (Dublin-konventionen) udviser en udlænding til en stat, hvor vedkommende 
allerede har indgivet og fået afslag på asyl (såkaldt "første asylland"), ikke generelt er 
fritaget for ansvar i forhold til artikel 3 som følge af, at staten handler i overensstem-

178 Se 18754/06, Lopez Cifuentes mod Spanicn, afgørelse af07.07.09. 
179 Se klagesag I 0750/03, Gasparini mod ltalien og Belgien, afgørelse af 12.05.09, om NATO's interne 
organ til behandling af ansættelsesretlige tvister. Se end videre klagesag 40382/04, Rambus I ne. mod 
Tyskland, afgørclse af 16.06.09, om en klage over, at Det Europæiske Patentburcaus (European Patent 
O111ce) appclkammer (Bord ofAppel) havde ophævet klagers europæiske patent i henhold til reglerne i 
Den Europæiske Patcntkonvention, og hvor Domstolen bemærkedc, at tyske myndigheder ikke havde 
været involveret i sagen og heller ikke havde medvirket ved håndhævelse af en afgørelse, ligesom Dom
stolen lagde til grund, at der var en "tilsvarende beskyttelse" af grundlæggende rettigheder, således som 
også den tidligere Kommission havde fastslået i en afgørelse. 
1811 Se klagesag 10750/03, Gasparini mod Italien og Belgien, afgørelse af 12.05.09. 
181 Se klagesag 51891/99, Natelitie mod Kroatien, afgørelse af04.05.00. 
182 Se klagesag 49158/99, Frommelt mod Lichtenstein, afgørelse ar 15.05.03, om varetægtsfængsling og 
fuldbyrdelse af straf i Østrig af afgørelse ar sagt af myndigheder i Lichtenstcin, og hvor Domstolen ud
trykkeligt undlod at tage stilling til spørgsmålet om, hvorvidt ansvaret lå hos Liehtenstcin, Østrig eller 
begge stater. 
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meise med bestemmelserne i den relevante konvention 183 . Den udvisende stat kan nem
lia ifalde ansvar i forhold til artikel 3, hvis den pågældende udlænding i tilfælde af ud
v~ning til det første asylland risikerer at blive videresendt til et tredjeland i strid med 
artikel 3. Da staten har et valg ved vurdering af, om en udlænding skal sendes tilbage til 
et andet land som første asylland, følger det allerede heraf, at staten er ansvarlig for en 
afgørelsen om tilbagesendelse. 

Hvis en medlemsstat indgår en aftale med en anden stat, kan medlemsstaten ifalde 
ansvar i forhold til konventionen for de foranstaltninger, som staten træffer med henblik 
på at gennemføre den internationale aftale184 • 

I Prince Hans-Adam-dommen 185 fandtes det ikke at udgøre en krænkelse, at tyske 
domstole afviste en sag under henvisning til en konvention om bilæggelse af tvister, der 
udspringer af krig og besættelse, indgået mellem Tyskland og de fire sejrsmagter efter 
Anden Verdenskrig (USA, Storbritannien, Sovjetunionen og Frankrig). Klagers far hav
de fået konfiskeret et maleri i Tjekkoslovakiet efter krigen. I 1991 udlånte et tjekkisk 
museum maleriet midlertidigt til en tysk kommune i forbindelse med en udstilling. Kla
ger indbragte sagen for de tyske domstole og gjorde krav på maleriet. På grund af de 
særlige omstændigheder omkring konventionens indgåelse, fandtes en sådan begræns
ning i de tyske domstoles kompetence ikke at være i strid med artikel 6. 

2.7. Konventionens materielle anvendelsesområde ("ratione materiae") 

Medlemsstaternes forpligtelse i medfør af artikel 1 til at sikre enhver person under 
deres jurisdiktion visse rettigheder er begrænset til "de rettigheder og friheder, der er 
nævnt i denne konventions afsnit I". Afsnit I omfatter artikel 2-18, hvoraf artikel 2-14 
indeholder egentlige materielle rettigheder og friheder, mens artikel 15-18 knytter sig til 
og har betydning for indholdet og omfanget af de øvrige rettigheder og friheder. For
uden konventionen er der vedtaget nagle tillægsprotokoller til konventionen, der udvi
der medlemsstaternes forpligtelser. I., 4., 6., 7., 12. og 13. tillægsprotokol indeholder 
således bestemmelser, der supplerer konventionens rettigheder og friheder. Medlemssta
terne har i medfør af artikel 1 pligt til at sikre enhver person under deres jurisdiktion de 
rettigheder og friheder, der er nævnt i konventionen (artikel 2-14) og tillægsprotokoller
ne (1., 4., 6., 7., 12. og 13.). Forpligtelsen gælder naturligvis kun i det omfang en med
lemsstat har tiltrådt konventionen og tillægsprotokolleme, og den ikke har afgivet er
klæringer eller taget forbehold (se nedenfor om artikel 57) af betydning for indholdet og 
omfanget af medlemsstatens forpligtelser. 

En klage til Domstolen vedrørende en rettighed eller frihed, der ikke er beskyttet af 
konventionen eller tillægsprotokolleme, vil blive afvist i medfør af artikel 35, stk. 3, 
litra a, som uforenelig med bestemmelserne i konventionen eller de dertil knyttede pro
tokoller. En sådan klage afvises som ufhrenelig med konventionen "ratione materiae ". 

Det er i sagens natur ikke muligt kort at beskrive konventionens og tillægsprotokol
lernes materielle anvendelsesområde. Et vist indtryk heraf kan fås ved gennemgang af 
overskrifterne til de rettigheder og friheder, der er indeholdt i konventionen og protokol-

183 Se klagesag 43844/98, T.l. mod Storbritannien, afgørelse af07.03.00, om udvisning afudlænding fra 
Storbritannien til Tvskland i overensstemmelse med Dublin-konventionen. 
184 Se klagesag 394-73/98, Xhavara m.fl. mod Italien og Albanien, afgørelse af 11.01.01, hvor de to ind
klagede stater havde indgået en aftale, der skulle begrænse antallet af personer, der forsøgte at trænge ind 
i ltalien fra Albanien. 
185 Se Prince !lans-Adam Il of Liechtenstein mod Tyskland, dom af 12.07.01. 
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!erne. Ved afgrænsning af anvendelsesområdet har praksis en helt afgørende betydning, 
idet Domstolens fortolkning og anvendelse af konventionens bestemmelser i praksis har 
medført, at konventionens bestemmelser ofte har fået et meget bredt anvendelsesområ
de. Der henvises i øvrigt til den efterfølgende gennemgang af de enkelte bestemmelser. 

Der findes en meget omfattende praksis, hvor klager er blevet afvist med den be
grundelse, at de er uforenelige med konventionen "ratione materiae". Som eksempel på 
forhold, der tidligere ikke er blevet anset for at være omfattet af konventionen, kan bl.a. 
nævens spørgsmål om udlændinges ret til indrejse og ophold 186, ret til politisk asyl 187, 

udlevering188 , ret til prøveløsladelse189, ret til udsættelse af straffuldbyrdelse190, ret til at 
afsone i bestemt fængsel 191 , ret til at anfægte varigheden af en frihedsstraf192, krav om 
medregning af periode med varetægtsfængsling ved beregning af frihedsstraf193 , respekt 
for princippet om ne bis in idem i forhold til domfældelser i andre lande 194, ret til at 
k 1 f 195 ·1 1196 k . k . l . h d ræve genoptage se a retssag , ret t1 appe , ø onom1s e og soc1a e rett1g e er, 
herunder retten til arbejde197 , ret til pension198 , ret til økonomisk bistand for at oprethol
de en vist levefod 199, ret til erstatning i anledning af ulykker2°0, ret til frit lægevalg201 , 

ret til regulering af salg af våben202 , ret til samvittighedsnægtelse203 , ret til ansættelse i 

186 Se klagesag 16360/90, X. mod Sehweiz, afgørelse af02.03.94, klagesag 24088/94, X. mod Frankrig, 
afgørelse af 12.10.94, klagesag 26336/95, Aboikonie og Read mod Holland, afgørelse af 12.01.98, klage
sag 14852/89, Akhtar og Johangir mod Holland, afgørelse af07.04.93, klagesag 14102/88, Aygiin mod 
Sverige, afgørelse af 09. I 0.89. 
187 Se klagesag 19373/92, Voulfoviteh og Oulianova mod Sverige, afgørelse af 13.01.93, klagesag 
20547/92, X. mod Sverige, afgørelse af 15.02.93, klagesag 21808/93, X. mod Sverige, afgørelse af 
08.09.93. Se f.eks. tillige Vilvarajah m.fl. mod Storbritannien, dom af 30.10.91, § I 02. 
188 Se klagesag 24015/94, X. mod Luxembourg, afgørelse af20.05.94. 
189 Se klagesag 22564/93, Griee mod Storbritannien, afgørelse af 14.04.94, klagesag 16266/90, Aldrian 
mod Østrig, afgørelse af 07.05.90, klagesag 13183/87, Bamber mod Storbritannien, a(gørelse af 14.12.88. 
190 Se klagesag 7648/76, X. mod Sehweiz, afgørelse af06.12.77. 
191 Se klagesag 23241 /94, Haeisiileymanoglu mod Italien, afgørclse af 20.10.94, klagesag 33830/96, Ve
netueei mod Italien, afgørelse af02.03.98, klagesag 11208/84, McQuinston mod Storbritannien, afgørelse 
af04.03.86. 
192 Se klagesag 11077/84, Nelson mod Storbritannien, afgørelse af 13.10.86, klagesag 5871/72, X. mod 
Storbritannien, atgørelse af 30.09.74. 
193 Se klagesag I 0854/84, X. mod Storbritannien, afgørelse af 08.07 .85, klagesag 9019/80, Luberti mod 
ltalien, afgørelse af 07 .07 .81. 
194 Se klagesag 24015/94, X. mod Luxembourg, afgørelse af20.05.94, klagesag 21072/92, Gestra mod 
ltalien, atgørelse af 16.01.95, klagesag 11069/84, Cardot mod Frankrig, afgørelse af07.09.89, klagesag 
8945/80, X. mod Tyskland, afgørelse af 13.12.83. 
195 Se klagesag 32916/96, Miliani mod Frankrig, afgørelse af02.07.97. 
196 Se klagesag 41250/98, Steglieh-Pedersen mod Danmark, afgørelse af 21. l 0.98, klagesag 14739/89, 
Callaghan m.fl. mod Storbritannien, algørelse af09.05.89, klagesag 10515/83, X. mod Sverige, atgørelse 
af 02. I 0.84, klagesag 7761/77, X. mod Østrig, afgørelse af08.05.78. 
197 Se klagesag 24088/94, X. mod Frankrig, afgørelse af 12.10.94, klagesag 6907/75, X. mod Danmark, 
afgørelse af I 0.12.75. 
198 Se klagesag 34615/97, Quintana Zapata mod Span i en, afgørelse af 04.03.98. 
199 Se klagesag 11776/85, Andersson-Kullman mod Sverige, afgørelse af04.03.86. 
200 Se klagesag 7443/76, X. mod Storbritannien, afgørelse af I 0.12.76. 
201 Se klagesag 19898/92, X. mod Schweiz, afgørelse af 30.08.93, klagesag 7289/75 og 7349/76, X. mod 
Schweiz, afgørelse af 14.07.77. 
202 Se klagesag 22869/93, Tugar mod ltalien, atgørclse af 18.10.95. 
203 Se klagesag 20972/92, Ranincn mod Finland, afgørclse af07.03.96, klagesag 17086/90, Autio mod 
Finland, afgørelse af06.12.91, klagesag 7565/76, X. mod Danmark, afgørelse af07.03.77. 
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det offentlige204, ret til ansættelse i en international organisation205, ret til at anvende 
bestemt sprog som medlem af offentligt organ206 eller ved kontakt til offentlige myn
digheder207, ret til selvbestemmelse208, ret til at erhverve bestemt nationalitet209, proces
suelle garantier ved afgørelse af valgbarhed til parlamentsvalg210, ret til adoption211 , ret 
til diplomatisk beskyttelse212 og ret til at benytte bestemt sprog i forbindelse med 

?!, valg-·. 
Denne ældre praksis skal anvendes med varsomhed og er i flere tilfælde forladt. Ud

vikling i praksis kan således føre til, at forhold, der tidligere ikke er blevet anset for om
fattet af konventionen, med tiden kan blive det. Hertil kommer, at det forhold, at et for
hold ikke er omfattet af konventionen, ikke bety der, at forholdet ikke under nogen om
stændigheder kan rejse spørgsmål i forhold til konventionen. For eksempel garanterer 
konventionen ikke ret til statsborgerskab, men afslag på ansøgning herom kan efter om
stændighederne rejse spørgsmål i forhold til konventionen. På samme måde sikrer kon
ventionen ikke ret til familiesammenføring, men afslag herpå kan efter omstændighe
derne rejse spørgsmål i forhold til konventionen. Til illustration kan endvidere nævnes 
økonomiske og sociale rettigheder. Det følger af praksis, at konventionen ikke som så
dan garanterer økonomiske og sociale rettigheder. Det betyder imidlertid ikke, at kon
ventionen aldrig kan fortolkes således, at den pålægger medlemsstaterne pligter af øko
nomisk og social karakter. I Airey-dommen214 udtalte Domstolen, at mens konventionen 
i det væsentlige indeholder civile og politiske rettigheder, har mange af disse rettigheder 
konsekvenser af social eller økonomisk karakter. På den baggrund udtalte Domstolen, at 
det blotte forhold, at en fortolkning af konventionen kommer til at berøre sociale og 
økonomiske rettigheder, ikke i sig selv vil være et afgørende moment imod en sådan 
fortolkning. Domstolen udtalte, at der ikke var "vandtætte skodder" mellem sociale og 
økonomiske rettigheder og konventionens anvendelsesområde. I den pågældende dom 
fastslog Domstolen, at en medlemsstat i medfør af artikel 6 havde pligt til at give øko
nomisk bistand til en person, der ønskede at gennemføre en sag om separation ved de 
nationale domstole. 

Spørgsmålet om konventionens og protokollernes materielle anvendelsesområde er 
tæt forbundet med spørgsmålet om Domstolens funktion, der er fastlagt i konventionens 

204 Se klagesag 23991/94, Ergill mod Tyrkiet, afgørelse af l 7.01.96, klagesag 12356/86, Karlsson mod 
Sverige, afgørelse af08.09.88, klagesag 8160/78, X. mod Storbritannien, afgørelse af J 2.03.81. 
205 Se klagesag 41978/98, Bozhilov mod Bulgarien, afgørelse af22. l 1.01, om en ny regerings tilbagekal
delse af en udpegclse afklager til en stilling i en international organisation, som en tidligere regering 
havde foretaget. Domstolen fremhævede, at udpegelse afkandidater klart falder inden for medlemsstatens 
diskretionærc beføjclser. 
206 Se klagesag 10650/83, Clerfayt og Legros mod Belgien, afgørelse af 17.05.85. 
207 Se klagesag 11 l 00/84, Fryske Nasjonale Partij mod Holland, afgørclse af 12.12.85. 
208 Se klagesag 6742/74, X. mod Tyskland, afgør~lse af 19.07.75, klagesag 7230/75, X. mod Holland, 
afgørelse af 04.10.76. 
209 Se klagesag 30913/96, Slepcik mod Holland, afgørelse af02.09.96, klagesag 11278/84, X. mod Hol
land, afgørelse af0l.07.85. 
210 Se klagesag 28858/95, Ganchev mod Bulgarien, afgørelse af25.1 l.96. 
211 Se klagesag 31924/96, Di Lazzaro mod Italicn, afgørelse af I 0.07.97, klagesag 6482/74, X. mod Bel
gien, afgørelse af 10.07.75, Frette mod Frankrig, dom af26.02.02, § 32. 
212 Se klagesag 37505/97, Abraini Leschi m.tl. mod Frankrig, afgø;else af22.04.98, klagesag 38985/97, 
.lasinskij m.Jl. mod Litauen, afgørelsc af09.09.98, klagesag 12822/87, Kapas mod Storbritannien, afgø
relsc af09. l 2.87, klagesag I 0686/83, X. mod Tyskland, afgørelse af 05.10.84, klagesag 7597/76, Bert
rand Russel Peacc Found mod Storbritannien, afgørelsc af02.05.78. 
213 Se klagesag 34184/96, Association "Andecha As tur" mod Spanicn, afgørelsc ar 07 .07 .97. 
214 Se Aircy mod Irland, dom af09.10.79, § 26. 
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artikel 19. Det fremgår af artikel 19, at Domstolen er oprettet for at sikre opfyldelsen af 
de forpligtelser, medlemsstaterne har påtaget sig ved konventionen og protokolleme. 
Det følger af praksis i tilknytning til denne bestemmelse, at Domstolen ikke har kompe
tence til at behandle klager vedrørende nationale domstoles påståede fejlagtige anven
delse af beviser eller retsregler, medmindre sådanne fejl måtte indebære en mulig 
krænkelse af en af de rettigheder og fri heder, der er beskyttet af konventionen215 . På 
samme måde afvises klager vedrørende påstået fejlagtig fortolkning og anvendelse af 
national ret2 16, eller påståede faktuelle eller retlige fejl hos domstolene217 . Fortolkning 
og anvendelse af national ret er nemlig som udgangspunkt overladt til nationale domsto
le218. Domstolen anser det ikke for sin opgave at sætte sin egen vurdering af sagens fak
tiske omstændigheder i stedet for de nationale domstoles, der har bedre mulighed for at 
vurdere de beviser, der fremføres for dem219 . Det indebærer, at der i princippet skal an
føres tungtvejende grunde, før Domstolen afviger fra de nationale domstoles bevisvur
dering. Domstolen har heller ikke kompetence til at foretage en abstrakt vurdering af en 
medlemsstats lovgivnings forenelighed med konventionen, idet den som udgangspunkt 
alene kan foretage en vurdering af lovgivningens konkrete anvendelse220. Domstolen 
foretager som udgangspunkt en konkret vurdering af klagen, og det vil i praksis sige den 
måde, hvorpå national ret er blevet anvendt i den konkrete sag i forhold til klager. I 
praksis kan grænsen mellem en abstrakt vurdering af en national lov og en konkret vur
dering af dens anvendelse i nagle tilfælde være vanskelig at drage. Der er således flere 
eksempler på sager, hvor Domstolen i det væsentlige har foretaget en vurdering af en 
national lov i forhold til konventionens bestemmelser221 . Det spørgsmål drøftes nærme
re i tilknytning til offerkravet, jf. artikel 34. 

2.8. Konventionens tidsmæssige udstrækning ("ratione temporis") 

Medlemsstaterne er efter konventionen ansvarlige for handlinger og undladelser, der 
vedrører en af de i konventionen anerkendte rettigheder og friheder og finder sted efter 
tidspunktet for den pågældende medlemsstats ratifikation af konventionen222 . En stat 

215 Se f.eks. klagesag 29583/96, Panikian mod Bulgarien, afgørelse af I 0.07.97, klagesag 22420/93, Car
lotto mod ltalien, afgørelse af 20.05.97, klagesag 29420/95, Touvier mod Frankrig, afgørelse af 13.01.97, 
klagesag 25676/94, Frandsen mod Danmark, afgørelse af28.02.96. Se tillige Garcia Ruiz mod Spanien, 
dom af21.0l.99, § 28. 
216 Se klagesag 14063/88, Jensen mod Danmark, afgørelse af07.0l.91, klagesag 13883/88, Romyn mod 
Danmark, afgørelse af02.10.89. Se tillige Somogyi mod Italien, dom af 18.05.04, § 62, hvor Domstolen 
udtalte, at det ikke er dens opgave at behandle påståede fejl med hensyn til faktum eller jus begået af 
nationale domstole, bortset fra i det omfang sådanne fejl kan have krænket de rettigheder og friheder, der 
er beskyttet afkonventionen. 
217 Se f.eks. Strelctz, Kesslcr og Krenz mod Tyskland, dom af22.03.0l, § 49. Se tillige klagesag 
14475/88, K.R. mod Danmark, argørelse af. 04.07.90, klagesag 14168/88, Pedersen mod Danmark, afgø
relse af. 07.03.90, klagesag 13711/88, H.A. W. mod Danmark, argørelse af. 04.12.89, klagesag 13907/88, 
Nielsen mod Danmark, afgørelse af. 02. l 0.89. 
218 Se f.eks. Streletz, Kessler og Krcnz mod Tyskland, dom af 22.03.0 I, § 49, Vasileseu mod Rumænien, 
dom af 22.05.98, § 39, Brualla G6mez de la Torre mod Spanien, dom ar 19.12.97, §§ 31 og 33, Bulut 
mod Østrig, dom af22.02.96, § 29, klagesag 29420/95, Trouvier mod Frankrig, afgørelse af 13.01.97. 
219 Se Murray mod Storbritannien, dom ar 28.10.94, § 66, med henvisning til praksis. 
220 Se klagesag 20005/92, PROSA mod Danmark, afgørelse af27.06.96, klagesag 13857/88, J.Y.R. mod 
Danmark, afgørelse af 02.10.89, The Holy Monastries mod Grækenland, dom ar 09.12.94, § 55. 
221 Se James m.fl. mod Storbritannien, dom af2l.02.86, navnlig§ 36. 
222 Se Yagei og Sargin mod Tyrkiet, dom af08.06.95, § 40, 8leeie mod Kroaticn, dom af08.03.06, §§ 70 
og 81, klagesag 13216/05, Elkan Chiragov m.fl. mod Armenien, afgørelse af 14.12.11, § 93. 
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Kapitel 5. Individuelle klager - artikel 34 

5. t. Klager fra private 

Efter bestemmelsen kan Domstolen modtage klager fra "enhver person, enhver ikke
stat~lig organisation eller gruppe af enkeltpersoner". Herved afgrænses kredsen af kla
geberettigede. Bestemmelsen skal ses i sammenhæng med konventionens artikel 1, 
hvorefter medlemsstateme skal sikre "enhver person" under deres jurisdiktion de ret
tigheder og friheder, der er nævnt i konventionen og de tilhørende protokoller. 

Udtrykket "enhver person" omfatter både fysiske og juridiske personer. Udtrykket 
"gruppe af enkeltpersoner" dækker over en flerhed af fysiske personer. Disse dele af 
aiiikel 34 vil sjældent give anledning til afgrænsningsvanskeligheder. Derimod kan det 
være forbundet med nogen usikkerhed at fastslå, hvad der skal forstås ved en "ikke
statslig organisation". 

Kredsen af klageberettigede "ikke-statslige organisationer" skal afgrænses i forhold 
til artikel I om medlemsstateme som pligtsubjekter. Et rettighedssubjekt, der kan klage 
i medfør af artikel 34, kan ikke samtidig være pligtsubjekt efter artikel 1. Omvendt kan 
et pligtsubjekt efter artikel I ikke klage i medfør af artikel 34. Det betyder, at hvis der er 
tale om et offentligt organ, der er omfattet af det brede statsbegreb, kan organet ikke 
samtidig optræde som klager. Praksis vedrørende det brede statsbegreb i artikel l har 
derfor betydning ved vurdering af, om der er tale om en "ikke-statslig organisation". 
Der henvises i øvrigt til gennemgangen af artikel 1. 

Efter praksis er det kun organisationer udenfor den offentlige administration, der er 
omfattet af artikel 34. "Statslige organisationer" omfatter ikke kun statens centrale or
ganer, men også decentrale myndigheder, der udøver offentlige funktioner, uanset gra
den af uafhængighed 1• Offentlige myndigheder, herunder myndigheder, der hører til en 
medlemsstats administration, falder derfor uden før kredsen af klageberettigede. Kom
muner og amtskommuner er ikke beskyttet af konventionen og kan derfor ikke klage, og 
det gælder, uanset om de optræder som myndighedsudøvere eller på anden måde. Efter 
praksis falder kommuner2 og grupper af kommuner3 således uden for begrebet "ikke
statslige organisationer". I en sag4 afvistes en klage fra en lokal myndighed, der udgjor
de et distrikt inden for en kommune, da der var tale om en "statslig organisation" i kon
ventionens forstand. Der var tale om et distrikt, der havde en eksklusiv ejendomsret til 

1 Se klagesag 53984/00, Radio France m. fl. mod Frankrig, afgørelsc af 23 .09.03, § 26. 
2 Se klagesag 55346/00, Mula mod Spanien, afgørelse afOl.02.01, hvor Domstolen samtidig fremhævede, 
at det var uden betydning, at kommunen handlede med henblik på at beskytte sine ejendomsrettigheder. 
Se tillige klagesag 15090/89, Ayuntamiento de M. mod Span i en, afgørelse af 07.01.91, klagesag 
13252/87, Rothenthurm Commune mod Schweiz, afgørelse af 14.12.88. Se tillige klagesag 76976/0 l, 
Breisacher mod Frankrig, afgørelse af 26.08.03, om afvisning af en klage fra en fysisk person, der ønske
de at handle til varetagelse af en kommunes interesser. Se tillige Pasa og Erkan Erol mod Tyrkiet, dom af 
12.12.06, §§ 20-22, om afvisning af en klage fra en borgmester og far til et barn, der kom til skade ved at 
træde på en mine, der lå i et område, der ikke var tilstrækkelig atinærket, idet klager havde et ansvar for 
skaden som borgmester og som far. Se tillige klagesag 50 l 08/06, Diisemeaiti Belediyesi mod Tyrk i et, 
afgørelse af23.03.10. Se tillige klagesag I 093/08 m.tl., Demirbas m.tl. mod Tyrkiet, afgørelse af 
09. 11. l 0, om opløsning af et byråd og afsættelse af borgmesteren og byrådsmedlemrnerne for at have 
benyttet et ikke offieielt sprog (kurdisk), og hvor klagen blev afvist, selv om klagen blev indgivet af de 
berørte enkeltpersoner, idet de havde handlet som kommune og ikke som private personer. 
3 Se klagesag 5767 /72 m.fl., Østrigske kommuner mod Østrig, afgørelse af 31.05.74. 
4 Se klagesag 45129/98, Seetion de eomrnunc d' Antilly mod Frankrig, afgørelse af 23.1 l.99. 
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nogle aktiver. Domstolen vurderede, at klager var en offentligretlig juridisk person, der 
udøvede en del af den offentlige myndighed. 

Begrebet "statslig organisation" omfatter organisationer, der udøver offentlige befø
jelser eller administrerer offentlige tjenester under kontra! aj myndigheder5• Ved vurde
ringen må der lægges vægt på organisationens juridiske status, de tildelte prærogativer, 
karakteren af de udøvede aktiviteter, den sammenhæng organisationen indgår i samt 
graden af uafhængighed i forhold til politiske myndigheder6. Hvis organisationen er en 
"statslig organisation", er den ikke klageberettiget. Det betyder f.eks., at et ojfentligret
ligt selskab, der udfører offentlige funktioner, ikke kan klage7 • Et offentligretligt sel
skab, hvis bestyrelse står til ansvar for regeringen, har monopolstatus og hvis interne 
strukturer og forretningsorden er reguleret i lov, kan heller ikke klage8• Domstolen har 
afvist en klage fra et børsnoteret selskab med en dominerende markedsposition, hvor 
staten altid havde været hovedaktionær og aktuelt var eneejer. Klagen vedrørte en rets
sag om ejerskab til aktier. Domstolen lagde vægt på, at selskabet og staten havde sam
menfaldende interesser i retssagen. 

Kirker og religiøse sammenslutninger vil i almindelighed være klageberettigede, 
men i tvivlstilfælde må det bero på en nærmere bedømmelse af kirkens eller den religiø
se sammenslutnings forhold til staten. Den svenske kirke er blevet anset for at være kla
geberettiget, selv om den var et offentligretligt organ, idet den ikke udøvede "govern
mental powers"9 • Den katolske kirke i Tyskland er blevet anset som en ikke-statslig 
organisation, selv om kirkens status var reguleret i offentligretlig lovgivning10 • En reli
giøs sammenslutning kan klage 11 • Det gælder, selv om den religiøse sammenslutning 
ikke har juridisk personlighed1 2 • I Holy Monastries-dommen 13 skulle Domstolen tage 
stilling til, om nogle græske ortodokse kirker kunne klage over en lov, der havde betyd
ning for kirkernes ejendomme. Domstolen lagde vægt på, at kirkerne ikke udøvede of
fentlige beføjelser ("governmental powers"). Kirkemes formål var først og fremmest 
kirkelige og åndelige men også i et vist omfang sociale og kulturelle. Disse formål var 
imidlertid ikke tilstrækkelige til, at kirkeme kunne anses for offentlige organer etableret 
for at varetage offentlige og administrative formål. Kirkeme var i visse henseender of
fentlige retlige enheder, hvilket medførte en vis beskyttelse i forhold til tredjeparter, 
men deres kompetence omfattede kun vedtagelse af regler for kirkernes organisation og 
udbredelsen af åndelige forhold. Kirkerne var endvidere underlagt den lokale ærkebi
skop, var ikke underlagt statens kontrol og var adskilte og uafhængige af staten. Der var 
derfor tale om en "ikke-statslig organisation", der kunne klage. 

5 Se klagesag 53984/00, Radio France m.fl. mod Frankrig, afgørclse af23.09.03, § 26. På engelsk tales 
der om "govemmental powers" og på fransk "puissance publice" samt "service public". 
6 Se klagesag 53984/00, Radio France m.fl. mod Frankrig, afgørelse af23.09.03, § 26. Se tillige lslamic 
Republic of Iran Shipping Lines mod Tyrkiet, dom af 13.12.07, § 79. 
7 Se klagesag 26114/95 og 26455/95, Consejo General de Colegios Oficiales de Economistas de Espana 
mod Span i en, afgørelse af 28.06. 95, om et regulerende råd for en sammenslutning af udøvere af et be
stemt erhverv. 
8 Se klagesag 35216/97, Renfc mod Span i en, afgørelse af 08.09.97. 
9 Se klagesag 24019/94, Finska Fcirsamlingen i Stockholm, Hautaniemi mod Sverige, algørelse af 
11.04.96. 
10 Se klagesag 12242/86, Rommelfanger mod Tyskland, afgørelse af 06.09.89. 
11 Se klagesag 26308/95, lnstitut de Pretre franyais m.11. mod Tyrkiet, afgørelse af 19.01 .98. 
12 Se klagesag 28626/95, Khristiansko Sdruzhenie "Svidetcli na Ichova" mod Tyskland, afgørelse af 
03.07.97. 
13 Se Holy Monastries mod Grækenland, dom af09.12.94, § 49. 
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Selskaber kan have en sådan tilknytning til staten, at det må bero på en nærmere vur
dering, om der er tale om en "statslig organisation" eller en "ikke-statslig organisation". 
Som eksempel kan nævnes radio- og jjernsynsstationer, der kan have en sådan tilknyt
ning til staten, at det må bero på en nærmere vurdering, om medieselskabet er klagebe
rettiget. I Radio France-sagen 14 fastslog Domstolen, at en national radiostation i Frank
ria kunne klage over påståede indgreb i retten til ytringsfrihed. Radio France var et 
st;tsejet selskab, hvis indtægter i det væsentlige hidrørte fra offentlige midler, og som 
varetog samfundsinteresser og havde indgået aftale med staten om mål og midler. På 
den anden side sikrede lovgrundlaget for selskabet kommunikationsfrihed og uaf
hængighed og upartiskhed i forhold til den offentlige sektor. Staten udpegede alene fire 
ud af tolv medlemmer af bestyrelsen og udpegede ikke direktøren. Selskabet havde ikke 
monopol på radiovirksomhed og var i det væsentlige underkastet den almindelige sel
skabslovgivning. Ud fra en helhedsbedømmelse fandtes der at være tale om en klagebe
rettiget "ikke-statslig organisation". I Rundfunk-dommen 15 kunne Østrigs TV klage over 
indgreb i ytringsfrihed. Der var tale om en selvejende offentlig fond, der udøvede "pub
lic service" i henhold til lov. Den blev ledt af en bestyrelse, der udpegede en direktør. 
Selv om bestyrelsens flertal var udpeget af det offentlige, var der krav om objektiv, alsi
dig og uafhængig formidling, og medlemmer var ikke underlagt instruktionsbeføjelse. 
Lovgivningen sikrede redaktionel og journalistisk uafhængighed. Fonden fastsatte selv 
betaling for programmer og var underlagt konkurrence. På grund af den redaktionelle og 
institutionelle uathængighed, var der tale om en "ikke-statslig organisation". Hvis der er 
tale om et helt eller delvist statsejet selskab, må det beror på en konkret vurdering, om 
der er tale om en statslig eller en ikke-statslig organisation 16• 

Politiske partier kan klage17 . Samiske landsbyer i Sverige er blevet anset som en ik
ke-statslig organisation 18• En privat forening, der driver en afvænningsklinik for narko
maner, og hvis almennyttige funktion er anerkendt afregeringen, kan ligeledes klage 19. 

5.2. Offerkrav og repræsentation 

Efter bestemmelsen er det et krav, at klager "hævder at være blevet krænket" af en 
medlemsstat. Den individuelle klageret er således betinget af, at klager er "krænket". 
Heri ligger, at klager skal være "offer" ("victim"). Heri ligger endvidere, at den indivi
duelle klageadgang ikke er en "actio popularis" klageadgang, hvor enhver kan påtale 
krænkelser, som måtte være overgået andre, idet det er et krav, at klagen indgives af 
eller på vegne af en person, der hævder at være offer for en krænkelse af en eller flere af 
konventionens bestemmelser. Et offer kan være et direkte offer, et indirekte offer og et 
potentielt offer for en påstået krænkelse. Hertil kommer spørgsmål om repræsentation 

14 Se klagesag 53984/00, Radio Franee m.fl. mod Frankrig, afgørelse af23.09.03. 
15 Se Osterreichischer Rundfunk mod Østrig, dom af07.12.06, §§ 46-54. 
16 Se Se Islamie Republie ofiran Shipping Lines mod Tyrkiet, dom af 13.12.07, §§ 79-82, om et statsejet 
iransk selskab, der drev erhvervsmæssig virksomhed og kunne klage. Se tillige Unedie mod Frankrig, 
dom af 18.12.08, §§ 54-59, om en form for "lønmodtagemes garantifond", der betalte løn til ansatte, hvis 
arbejdsgiveren var gået konkurs, og hvor selskabct indtrådte i de ansattes krav mod arbejdsgiveren. Dom
stolen lagde vægt på, at der var tale om en juridisk person, der var undergivet privatretlige regler og var 
sammensat af personer udpcget af arbejdsgiverorganisationer, der var uathængige af det politiske system, 
og hvor selskabets midler som udgangspunkt hidrørte fra bidrag fra arbejdsgiverc. 
17 Se klagesag 8765/79, The Liberal Party m.ll. mod Tyrkiet, afgørelse af 18.12.80. 
18 Se klagesag 27033/95, Konkamii m.fl. mod Sverige, afgørelse af25. I l.96. 
19 Se klagesag 11921/86, Kontakt-Information-Therapie and flagen mod Østrig, afgørelse af 12.10.88. 
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ved indgivelse af klage på vegne af et offer. Offerkravet beskrives nænnere i det føl
gende. 

Ved udtrykket "offer" forstås en person, der er direkte og personlig! påvirket af den 
handling eller undladelse, der påstås at udgøre en krænkelse af konventionen, er gen
stand for klagen til Domstolen og kan henregnes til en medlemsstat20 . Personen skal 
være udsat for eller risikere at blive udsat for direkte følger af den pågældende handling 
eller undladelse21 • Offerkravet er et selvstændigt konventionsbegreb og skal ikke fortol
kes og anvendes på en rigid, mekanisk og ufleksibel måde22 . Domstolen har udtalt, at 
begrebet "offer" skal gøres til genstand for en dynamisk fortolkning i lyset af aktuelle 
samfundsforhold23 . En person kan ikke hævde at være offer i forhold til en handling, der 
midlertidigt eller vedvarende er uden juridiske virkninger24 . 

Det er ikke et krav, at klager skal have lidt skade25 ("detriment" eller "prejudice") 
som følge af den påståede krænkelse, idet spørgsmålet om, hvorvidt klager har lidt ska
de, kun er relevant, når der skal tages stilling til krav om erstatning efter artikel 41 26 . Til 
illustration kan nævnes lnze-dommen27 om arveregler, der diskriminerede mellem "æg
te" og "uægte" børn. Klager var et "uægte" barn og havde som følge heraf krav på en 
mindre del af arven end en halvbror, der var et "ægte" barn. Det forhold, at klager havde 
indgået et forlig med halvbroderen, der indebar, at de arvede lige meget, udelukkede 
ikke, at klager var offer i konventionens forstand, og dermed klageberettiget. Forliget 
indebar alene økonomisk kompensation, men vedrørte ikke den konventionsrelevante 
klage som sådan, nemlig de diskriminerende arveregler. 

I de fleste tilfælde giver det ikke anledning til tvivl, om klager er direkte og person
ligt påvirket af den påståede krænkelse, og dermed "offer" i konventionens forstand. Til 
illustration kan nævnes nogle eksempler fra praksis. Hvis der er tale om forhånende 
ytringer om en gruppe af personer, og klager tilhører den pågældende gruppe og er anset 
for søgsmålskompetent ved nationale domstole, vil klager være offer i konventionens 
forstand, selv om udtalelserne ikke er rettet mod klager personligt28• Forbud mod at 
transmittere radioprogrammer kan udgøre et indgreb i forhold til produktionsselskabet, 
selskabets ejerne, selskabets ansatte journalister samt de personer, der forhindres i at 
modtage programmerne, der således alle kan anses for ofre29 • Et forbud mod at en for
ening rådgiver om mulighed for at få foretaget abort kan udgøre et indgreb over for for
eningen, foreningens rådgivere samt kvinder, der er målgruppen for foreningens aktivi-

20 Se f.eks. Norris mod Irland, dom af 26. l 0.88, § 31, Groppera Radio AG m.fl. mod Schweiz, dom af 
28.03.90, § 47, Opcn Doorand Dublin Well Woman mod Irland, dom af29.10.92, § 43, Nsona mod Hol
land, dom af28.ll.96, § 106. 
21 Se Monnat mod Schweiz, dom af21.09.06, § 31. 
22 Se Aksu mod Tyrkict, dom af 15.03.12, §§ 51-52, Centre for Legal Resources on behalf of Valentin 
Campeanu mod Rumænien, dom af 17.07.14, § 96. 
23 Se Gorraiz Lizarraga m.fl. mod Spanien, dom af27.04.04, §§ 37-39. 
24 Se Monnat mod Schweiz, dom af 21.09.06, § 31. 
25 Se Balmer-Schafroth m.fl. mod Schweiz, dom af26.08.97, § 26, hvor nogle personer, der havde anlagt 
sag ved nationale domstole om myndigheders meddelelse aftilladelse til at drive et atomkratlværk. 
26 Se f.eks. Nsona mod Holland, dom af28.l l.96, § 106, Amuur mod Frankrig, dom af25.06.96, § 36, 
Prager og Obersehliek mod Østrig, dom af 26.04.95, § 26, Lildi mod Sehweiz, dom af 15.06.92, § 34. 
27 Se Inze mod Østrig, dom af28.I0.87, §§ 31-34. 
28 Se Aksu mod Tyrkiet, dom af 15 .03 .12, §§ 50-54, om en klage fra en sigøjner over udtalelser om sigøj
nere i en bog og to ordbøger. 
29 Se Groppera Radio AG m.tl. mod Sehweiz, dom af28.03.90, §§ 48-51, om en lokal antenneforening 
der fik forbud mod at transmittere programmer, der blev sendt fra en radiostation i Italicn. 
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teter og kan ~live berørt af forbuddet, der således alle kan. hævde at være ofre30 . I Gor-
aiz-dommen·' 1 havde en række personer oprettet en foren mg, der an lagde sag mod det 

:ftentlige for at få standset opførelsen af en dæmning, der ville påvirke medlemmemes 
ejendom. Efterfølgende klagede foreningen, formanden og en række medlemmer til 
Domstolen. Det gav ikke anledning til tvivl, at foreningen var klageberettiget. Uanset at 
formanden og medlemmeme ikke var part i den nationale proces, fastslog Domstolen 
derfor, at de kunne hævde at være ofre og dermed klageberettigede. 

I visse tilfælde er påvirkningen af klager så indirekte og upersonlig, at klager ikke 
kan anses for offer. En kvinde kunne ikke klage på vegne af en svoger, der havde begået 
selvmord med hjælp fra tredjemand ( eutanasi), mens svogerens retssag om ret til en 
værdig død var under behandling ved nationale domstole32 . En række stærkt handicap
pede personer kunne ikke klage over en afgørelse, hvor en domstol bemyndigede, at 
myndigheder ophørte med ,kunstigt at give føde og væske til en person, der lå i koma 
som følge af færdselsuheld"' 3• Nogle læsere af en avis var ikke ofre i forhold til en afgø
relse, hvor myndigheder forbød udgivelse af den pågældende avis34 . En religiøs for
ening var ikke offer i forhold til en parlamentarisk rapport, som foreningen hævede 
havde afstedkommet en undertrykkende politik og love med henblik på at forhindre og 
undertrykke sekter35 . En slovak af jødisk oprindelse er ikke bl evet anset for at være et 
offer vedrørende en vej i en slovakisk landsby, der var opkaldt efter en historisk person 
med nazistiske forbindelser36 • 

Hvis myndigheder efter national ret kan foretage hemmelige indgreb i privates ret
tigheder, herunder telefonaflytning, ransagning og overvågning af korrespondance, uden 
at give de berørte underretning, kan det i praksis være urnuligt for klager at godtgøre, at 
et indgreb rent faktisk har fondet sted. I nogle sager var det antaget, at retsreglemes 
blotte eksistens i visse tilfælde kunne udgøre en sådan risiko for personer, der kunne 
blive omfattet af anvendelsesområdet, at denne risiko i sig selv udgjorde et indgreb, og 
at klager som følge heraf kunne hævde at være offer37• I andre sager lagde Domstolen 
vægt på, om det var rimelig sandsynligt, at regleme havde været bragt i anvendelse over 
for klager, således at der forelå et indgreb i klagers rettigheder38 . Praksis er blevet afkla
ret og præciseret. Ved vurderingen af, om klager kan hævde at være offer for en kræn
kelse som følge af eksistensen af regler om hemmelige indgreb, lægges der vægt på to 
kriterier39 . For det første, om klager potentielt kan være blevet påvirket af regleme, en
ten fordi klager tilhører en gruppe af personer, der er målgruppe for lovgivningen, eller 
fordi lovgivningen påvirker alle personer som brugere af kommunikationsrnidler, der 

30 Se Open Door and Dublin Well Woman mod Irland, dom af29.10.92, §§ 41-44, om forbud mod at 
rådgive om mulighed for at få forctaget abort i udlandet. 
31 Se Gorraiz Lizarraga m.11. mod Spanicn, dom af27.04.04, §§ 37-39. 
32 Se klagesag 48335/99, Sanles Sanles mod Spanien, afgørelse af 09.11.00. 
33 Se klagesag 55185/08 m.fl., Ada Rossi m.fl. mod Italien, afgørelse af 16.12.08. 
34 Se klagesag 40150/98, Tanrikulu mod Tyrkiet, afgørelse af06. I 1.01, klagesag 40153/98, <;etin mod 
Tyrk i et, afgørelse af 06. I 1.0 I, klagesag 40160/98, Kaya m.fl. mod Tyrkiet, afgørelse af 06.11.0 I. 
35 Se klagesag 53430/99, Federation Chretienne des Temoins de Jehovah de Francc mod Frankrig, afgø
relse af 06. l l .O 1. 
36 Se klagesag 27753/06, L.Z. mod Slovakiet, afgørelse af27.09. l l. 
37 Se Klass m.fl. mod Tyskland, dom af06.09.78, §§ 33-38, Malone mod Storbritannien, dom af02.08.84, 
§ 64, R.E. mod Storbritannien, dom af 27. I 0.15, §§ 115-117 og 154-155, Roman Zakharov mod Rusland, 
dom af 04.12.15, § 168, med henvisning til praksis. 
JX Se Roman Zakharov mod Rusland, dom af 04.12.15, § 167, med henvisning til praksis. 
39 Se Roman Zakharov mod Rusland, dom af 04.12.15, §§ 170-172. Se Szab6 og Vissy mod Ungarn, dom 
af 12.01.16, §§ 32-41. 
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kan gøres til genstand for overvågning. For det andet, om der findes nationale retsmid
ler, der giver mulighed for effektiv kontrol med indgreb. Hvis der ikke findes sådanne 
effektive retsmidler, er det ikke nødvendigt at godtgøre, at der er risiko for, at reglerne 
er blevet bragt i anvendelse i forhold til klager, hvorimod det kan være nødvendigt at 
påvise en sådan potentiel risiko, hvis der findes effektive retsmidler. I sager, hvor det er 
muligt at klage uden at det er nødvendigt at godtgøre, at reglerne er blevet bragt i an
vendelse i forhold til klager, vil Domstolens prøvelse nødvendigvis antage karakter af 
abstrakt bedømmelse aj retstilstandensforenelighed med konventionen. 

Hvis strafforfølgning indledes, vil vedkommende som udgangspunkt være påvirket i 
en sådan grad, at han er et offer, og det vil være uden betydning, om straffesagen af den 
ene eller anden grund aldrig gennemføres, herunder som følge af forældelse. Det skyl
des, at den indledte strafforfølgning giver klager grundlag for at antage, at han, hvis han 
ikke ændrer adfærd eller handlernåde, risikerer på ny at blive strafforfulgt40. 

Hvis en straffesag ender med, at tiltalte frifindes, er det som udgangspunkt ikke mu
ligt at klage over påståede krænkelser af processuelle garantier (artikel 6)41. Det samme 
gælder, hvis straffesagen slutter uden en endelig domfældelse42 . Frifindelsen indebærer 
som udgangspunkt, at tiltalte ikke længere kan anses for offer. Der er imidlertid tale om 
et udgangspunkt med modifikationer. Det skyldes, at hvis det i en sådan situation aldrig 
var muligt at klage, ville der ofte ikke være tale om praktiske og effektive rettigheder. 
Domstolen har f.eks. vurderet, om en domstols afgørelse om sagsomkostninger udgjor
de en krænkelse af uskyldsformodningen i en sag, der endte med frifindelse43 , herunder 
på grund af forældelse44 . Domstolen har ligeledes vurderet, om offentlige personers 
omtale af en straffesag, der endte med påtaleopgivelse, udgjorde en krænkelse af 
uskyldsformodningen45 . Domstolen har ligeledes vurderet, om det udgjorde en krænkel
se af uskyldsformodningen, at en person under trussel om straf blev pålagt at medvirke 
til at oplyse en sag, hvor der aldrig blev rejst tiltale46, eller hvor tiltalte endte med at 
blive frifundet47 • 

Det er ikke mul igt at transportere rettigheder i henhold til en påstået krænkelse, så 
erhververen kan anses for offer og optræde som klager 48 . 

Det er som udgangspunkt ikke muligt at klage over en retstilstand, som anses for at 
være i strid med konventionen. Det er en direkte konsekvens af kravet om, at klager skal 
være direkte og personligt påvirket, altså offer. Det er som udgangspunkt et krav, at 
lovgivningen er blevet bragt i anvendelse i forhold til klager, og at klagers situation som 

40 Se Bowman mod Storbritannien, dom af 19.02.98, om strafforfølgning i anledning afulovlige valg
handlinger, der rejste spørgsmål i forhold til artikel 10. 
41 Se Heaney og MeGuiness mod Irland, dom af 21.12.00, § 43, Quinn mod Irland, dom af 21.12.00, § 43. 
Se tillige klagesag 16147/08, Bouglame mod Belgien, afgørelse af 02.03.10. 
42 Se klagesag 56566/00, Kaplan mod Tyrkiet, afgørelse af 28.09.04, klagesag 53648/00, Turhan mod 
Tyrk i et, afgørelse af 17 .06.04, Kerman mod Tyrk i et, dom af 22.11.16, §§ 99-105, hvor straffesagerne 
endte med "suspension of the pronouneement of ajudgment", og hvor der i de to første sager ikke forelå 
en endelig domfældelse, hvilket der imidlertid gjorde i den tredje sag. 
43 Se Sekanina mod Østrig, dom af25.08.93. 
44 Se Minelli mod Sehweiz, dom af25.03.83. 
45 Se Allenet de Ribemont mod Frankrig, dom af I 0.02.95. 
46 Se Funke mod Frankrig, dom af 25.02.93, Quinn mod Irland, dom af 21.12.00. 
47 Se Heaney og MeGuiness mod Irland, dom af21.12.00. 
48 Se klagesag 57602/09, Nassau V erzekering Maatsehappij N.V. mod Holland, afgørelse af'04. I0.1 I, om 
krænkelse af adgangen til en domstol i medfør af artikel 6, hvor parterne i retssagen ved aftalc havde 
overdraget rettighederne til et forsikringsselskab. 
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følge heraf er blevet påvirket i en såd~n grad, at vedkommende er offer4~. Som ud
uanaspunkt foretager Domstolen derfor ikke en abstrakt bedømmelse af nat10nale rets
;"1:rs forenelighed med konventionen, men alene en vurdering af de pågældende rets
~e~lers konkrete anvendelse i forhold til klager50 . Der kan imidlertid være tilfælde, hvor 
nationale regler ikke som sådan har været bragt i anvendelse over for klager, men hvor 
Domstolen alligevel lægger til grund, at klager har været påvirket i en sådan grad, at han 
er offer og dermed klageberettiget. Enkeltpersoner kan således hævde, at en lovgivning i 
siu selv krænker deres rettigheder, selv om lovgivningen ikke er blevet bragt i anven
dclse i forhold til klager, hvis de risikerer at blive direkte berørt af lovgivningen51 • Det 
vil være tilfældet, hvis klager er nødt til at enten at ændre adfærd eller risikere straffor
følgning eller andre konsekvenser som følge af adfærden52 . Som eksempel kan nævnes 
lovgivning om forbud mod at færdes på offentlige steder med tilhyllet ansigt (burka 
forbud), således at personen står over for valg mellem at efterkomme forbuddet og 
handle i strid med egen overbevisning, eller at trodse forbuddet og risikere strafforfølg
ning53. Som eksempel kan endvidere nævnes nationale regler om straf for homoseksuel
le forhold, der indebærer, at en homoseksuel person risikerer strafforfølgning, og det er 
uden betydning, at der i praksis ikke rejses sådanne straffesager54 . Endvidere kan næv
nes Burden-dommen55 om to gamle ugifte søstre, der boede sammen og skulle arve hin
anden. De klagede over regler om arveafgift, der betød, at de i modsætning til f.eks. 
æ6>tefæller skulle betale en betydelig arveafgift. Under henvisning til søstrenes høje al
der og den store sandsynlighed for, at en af dem skulle betale arveafgift, fandt Domsto-

49 Se klagesag 6422/02 m.17., SEGi m.fl. mod Tyskland m.tl., afgørelse af23.05.02, om klage over to 
f;~Jles holdninger (2001 /930 og 200 I /93 I af 27. decem ber 200 I) vedtaget Rådet for EU i medfør af EU
trakiatens bestemmelse om retlige og indre anliggende, og hvor de organisationer, som klagerne repræ
senteredc, i et bilag til en afretsakteme var nævnt som terrororganisation, men hvor Domstolen ikke 
vurderede, at retsakteme havde påvirket klagernes situation, og de var derfor ikke "ofre". Se tillige klage
sag 62059/00, Skender mod Makedonien, afgørelse af 10.03.05, om påstået diskrimination med hensyn til 
adgang til undervisning, hvor klagers barn havde haft adgang til undervisning på tyrkisk, uanset at en 
forfatningsdomstol havde fastslået, at det var i strid med forfatningen at tilbyde undervisning på tyrkisk til 
børn, hvis modersmål var makedonsk. Se tillige klagesag 48629/08, Hubert Caron m.11. mod Prankrig, 
afgørelse af29.06. l 0, om modstand mod genmodificerede fødevarer og hærværk begået mod en mark 
med genmodificeret majs. Se tillige klagesag 65840/09, Ouardiri mod Schweiz, afgørclse af 28.06.1 I, 
klagesag 66274/09, Ligue des musulmans de Suisse mJl. mod Schweiz, afgørelse af 28.06. l I, begge 
vedrørende klage over en forfatningsændring om forbud mod opførelse afminaretter, og hvor klagerne 
var henholdsvis en muslims person og nogle muslimske frireninger. 
511 Se f.eks. McCann m.n. mod Storbritannien, dom af 27.09.95, § 153, Olsson mod Sverige, dom af 
24.03.88, § 54, Bi:iniseh mod Østrig, dom af06.05.85, § 27, Klass m.fl. mod Tyskland, dom af06.09.78, 
§ 33. Se tillige klagesag 62560/00, Hoffman Karlskov mod Danmark, afgørelse af20.03.03, og klagesag 
52620/99, Jensen og Rasmussen mod Danmark, afgørelse af20.03.03, om afvisning af en klage vedrø
rende den danske foreningsfrihedslov, og hvor Domstolen ikke vurderede, at klager vedvarende og direk
te risikerede at blive fcirhindret i at få et job eller at blive afskediget inden for hendes fag som følge af 
eksklusivaftaler forenelige med foreningsfrihedsloven. Se tillige Monnat mod Sehweiz, dom af 21.09.06, 
§§ 32-34, hvor der ikke kunne klages over en lovgivning om tilsyn med Gemsynsprogrammer som sådan, 
men alene i forhold til en konkret sag, hvor en tilsynsmyndighed havde truffet afgørclse vedrørende en 
udsendelse produeeret af klager. 
51 Se Open Door and Dublin Well Woman mod Irland, dom af 29.10.92, § 44, Johnston m.fl. mod Irland, 
dom af 18.12.86, § 42. 
52 Se Michaud mo·d Frankrig, dom af 06.12.12, §§ 51-53, om regler om bekæmpelse af hvi dvask, hvoref
ter advokater har pligt til at indberette mistænkelige forhold hos klienter. 
~3 Se S.A.S. mod Prankrig, dom af0l.07.14, §§ 55-58. 
' 4 Se Norris mod Irland, dom af26. I0.88, Dudgeon mod Storbritannien, dom af22. I0.8l, § 41, Modinos 
mod Cypern, dom af 22.04.93, klagesag 45330/99, S.L. mod Østrig, afgørelse af 22.11.00. 
55 Se Burden mod Storbritannien, dom af29.04.08, §§ 33-35. 
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len, at de var direkte påvirket af lovgivningen, så de kunne klage. Endvidere kan næv
nes Sejdic-dommen56 om to højtplacerede embedsmænd, der klagede over regler om 
valg til henholdsvis et parlament og et præsidentråd, der var forbeholdt bosniere, kroater 
og serbere, og hvor klagen blev behandlet, selv om klagerne ikke havde søgt at blive 
valgt, idet klagerne var aktive i det offentlige liv, og det derfor var meget sandsynligt, at 
de ville overveje at blive opstillet ved valg til parlamentet eller præsidentrådet. 

Efter praksis kan en klager også være et potentielt offer. Som eksempel kan nævnes 
den ovenfor omtalte praksis om klager over lovgivning, der endnu ikke er blevet bragt i 
anvendelse i forhold til klager. Som eksempel kan endvidere nævnes nationale afgørel
ser som, hvis de føres ud i livet, vil indebære en krænkelse. Det betyder f.eks., at det er 
muligt at klage over en udvisningsafgørelse, der er endelig og kan fuldbyrdes, selv om 
afgørelsen ikke er blevet gennemført. Den pågældende udlænding behøver med andre 
ord ikke at vente med at klage, til vedkommende rent faktisk er blevet udsendt. Hvis der 
derimod er tale om en udvisningsafgørelse, der ikke er endelig og ikke kan fuldbyrdes, 
vil klager ikke være et offer57 . Det samme gælder, hvis en afgørelse om udvisning sæt
tes i bero på ubestemt tid, således at afgørelsen er uden retsvirkninger58 . Et potentielt 
offer skal kunne påvise, at der er rimelige og overbevisende holdepunkter for at antage, 
at det er sandsynligt, at en krænkelse, der vil påvirke klager personligt, vil tinde sted59 . 

Det er som udgangspunkt ikke muligt at klage over krænkelser begået mod eller 
myndigheders behandling af en nærtstående60. Det er en følge af, at klager skal være 
direkte og personligt påvirket, altså offer. Det betyder, at hvis det direkte offer for myn
digheders påståede krænkelse dør, inden klagen er indgivet til Domstolen, vil afdødes 
nærtstående som udgangspunkt ikke kunne klage61 . Der er imidlertid tale om et ud
gangspunkt med modifikationer. En person kan således i visse tilfælde være klageberet
tiget i anledning af myndigheders behandling af en nærtstående62 • Forældre, søskende, 

56 Se Sejdic og Finci mod Bosnien-Herzegovina, dom af22.12.09, §§ 28-29. 
57 Se Vijayanathan og Pusparajah mod Frankrig, dom af27.08.92, § 46, Sisojeva ru.fl. mod Letland, dom 
af 15.01.07, § 93. 
58 Se Sisojeva ru.fl. mod Letland, dom af 15.01.07, § 93. 
59 Se klagesag 56672/00, Senator Lines GmbH mod Danmark m.tl., afgørelse af I 0.03.04, Centre for 
Legal Resources on behalfofValentin Carnpeanu mod Rumænien, dom af 17.07.14, § 101. 
60 Se Koch mod Tyskland, dom af 19.07.12, §§ 78-82, om en mand, der klagede over, at hans uhelbrcde
ligt syge hustru havde fået afslag på at modtage medicin med henblik på at begå selvmord. Se tillige 
Ghedir m.fl. mod Frankrig, dom af 16.07.15, § 104, hvor en bror, mor og far til en mand, der var kommet 
alvorligt til skade i forbindelse med en anholdelse ikke kunne klage over påstået krænkelse af artikel 3, 
idet det alene var det direkte offer, der kunne klage. 
61 Se klagesag 24790/04, Fairfield m.11. mod Storbritannien, afgørelse af08.03.05, om bl.a. en datter til en 
evangelisk kristen, der var blevet anholdt og idømt en bøde for at have forstyrret den offentlige orden ved 
at have prædiket mod homoseksualitet på et otlentligt sted, og hvor klagen blev indgivet to år eller præ
dikantens død, og hvor klagerne ikke fandtes klageberettigede. Se tillige Bie m.11. mod Tyrkiet, dom ar 
02.02.06, §§ 21-24, om en klage vedrørende varigheden af en varetægtsfængsling og en straffesag mod en 
person, som var henholdsvis gift med og far til klagerne, og hvor klagerne ikke fandtes at kunne klage, 
efter at den pågældende var død. 
62 Se Yasa mod Tyrkiet, dom af02.09.98, om en nevøs klage i anledning afmordet på en onkel, og Kurt 
mod Tyrkiet, dom af25.05.98, §§ 130-134, om en klage i anledning af, at klagers søn var forsvundet efter 
at have været frihedsberøvet. Se tillige klagesag 24209/94, Fidan mod Tyrkiet, afgørelse af 29.02.00, og 
Y.F. mod Tyrkiet, dom af 22.07.03, § 31, om en mands klage i anledning af, at hans hustru havde fået 
foretaget en gynækologisk undersøgelse, mens hun var frihedsberøvet. Se tillige Elberte mod Letland, 
dom af 13.01.15, §§ 65-66, hvor klager kunne klage over, at myndigheder havde udtaget væv [ra klagers 
afdøde ægtefælles legeme uden at informere og indhente samtykke. Se tillige Boaca m.±1. mod Rumæni
en, dom af 12.01.16, §§ 48-50, hvor nærtstående familiemedlemmer kunne klage over påstået mishand
ling mod en nærtstående, der var afgåct ved døden af årsager, der var uden sammenhæng med klagen, og 
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vøer og ugifte samlevere til f.eks. en person, der dør i myndigheders varetægt, er ofre 
n: denned klageberettigede i anledning af en påstået konventionskrænkelse63 . Visse 
0 ;rsoner kan, selv om de ikke er de direkte adressater for myndigheders handlinger eller 
p ndladelser, være direkte og personligt berørt og dermed klageberettiget. Der er en gli
~ende overgang mellem disse tilfælde og tilfælde, hvor klager anses for at være et indi
rekte offer for en krænkelse. I Nolkenbockhojfdommen64 fandtes en enke at være offer 
og dermed klageberettiget i anledning af en straffesag mod hendes afdøde mand. Straf
tesauen mod manden var blevet afsluttet som følge af mandens død. Herefter havde 
mvndighederne afslået hendes krav om godtgørelse af straffesagens omkostninger og 
er~tatning i anledning af varetægtsfængsling. Hun mente, at myndighedernes begrundel
se krænkede usk:yldsformodningen. Domstolen vurderede, at klager kunne godtgøre 
både en berettiget indholdsmæssig interesse i hendes egenskab af afdødes arving og en 
moralsk interesse i på vegne af hende selv og familien at få renset hendes afdøde mand 
fra en konstatering af skyld. I Gradinar-dommen65 var klagers afdøde mand dømt i en 
straffesag. En appeldomstol ophævede dommen og hjemviste sagen til fornyet behand
ling. Manden døde, inden den fornyede behandling fandt sted, men hustruen begærede 
straffesagen gennemført for at rense mandens navn og ære, ligesom hun havde mulig
hed for at kræve erstatning m.v., hvis han blev frifondet. Domstolen fastslog, at hustru
en var offer og kunne klage over påståede krænkelser af retten ti I en retfærdig rettergang 
under den genoptagne straffesag. I Ressegatti-dommen66 fandtes arvinger til en person, 
der havde været part i en retssag men var afgået ved døden, at kunne klage over en 
krænkelse af retten til kontradiktion, da den afsagte dom var endelig og bindende for 
dem som arvinger, således at dommen havde økonomiske konsekvenser for arvingeme, 
der dermed var ofre. I Petrova-dommen67 fandtes en mor at kunne klage i eget navn 
over, at organer var blevet fjernet eller transplanteret fra hendes søn uden hendes sam
tykke, efter at sønnen var død af sine kvæstelser efter et færdselsuheld. 

En person kan være indirekte offer for en krænkelse. Nære familiemedlemmer til en 
person, der er død eller forsvundet under ornstændigheder, der rejser spørgsmål om 
myndighedsansvar i forhold til artikel 2, kan klage som indirekte ofre for den påståede 
krænkelse, og det er ikke afgørende, om de er legale arvinger68 . Det gælder, hvad enten 
det drejer sig om statens positive eller negative forpligtelser. En nærtstående kan også 
klage over frihedsberøvelse (artikel 5) i tilknytning til en klage over dødsfald eller for
svindinger (artikel 2)69. I en sag70 fandtes en hustru at være et indirekte offer i anledning 
af, at hendes mand ikke kunne få registreret hendes efternavn som sit efternavn. En kla-

hvor Domstolen lagde vægt på sagens karakter og det forhold, at klagerne havde bragt den pågældcnde på 
hospital og laget del i den nationale proees, hvorfor de kunne hævde at være indirekte ofre. Se tillige 
Karpylenko mod Ukraine, dom af 11.02.16, §§ 107-114, hvor en mor fandtes at kunne klage over påstået 
mishandling (artikel 3) afhendes søn, der døde mens han var frihedsberøvet frihedsberøvclse. 
63 Se klagesag 41488/98, A. V. mod Bulgarien, afgørelse af 25.04.99. Se tillige Neneheva m.tl. mod Bul
garien, dom af 18.06.13, § 91, om forældre til børn, der døde af kulde på et børnehjem. Se tillige Guerd
ner m.n. mod Frankrig, dom af 17.04.14, § 52. 
64 Se Nl))kenboekhoffmod Tyskland, dom af25.08.87, § 33. 
60 Se Gradinar mod Moldova, dom af 08.04.08, §§ 90-104. 
66 Se Ressegatti mod Sehweiz, dom af 13.07.06, §§ 21-27. 
67 Se Petrova mod Letland, dom af 24.06.14, §§ 53-58. 
68 Se Van Co Ile mod Storbritannien, dom af 13. I 1.12, § 86, Cent re for Legal Resourees on behal ror Va
lentin Campeanu mod Rumænien, dom af 17.07.14, §§ 98-100, Lambert m.11. mod Frankrig, dom af 
05.06.15, §§ 89-95. 
69 Se Lykova mod Rusland, dom af22.12.15, §§ 64-65. 
70 Se Burghartz mod Sehweiz, dom af 22.02. 94, § 18. 
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ge fra en person, der er indirekte påvirket af den påståede krænkelse, vil som udgangs
punkt kun blive behandlet, hvis der foreligger særlige omstændigheder, hvilket navnlig 
vil forudsætte, at den direkte påvirkede person ikke selv har rnulighed for at klage til 
Domstolen 71• Ved vurderingen af om en person kan klage i anledning afmyndigheders 
behandling af en nærtstående, kan der lægges vægt på, om der er tale om tætte familie
bånd, om personen har en tilstrækkelig personlig eller retlig interesse i udfaldet af pro
cessen, og om personen tidligere har vist interesse for sagen72 • Det kan også tillægges 
betydning, om der er tale om nære pårørende, der har deltaget i den nationale proces73 . I 
Koch-dommen74 blev en mand anset som offer i anledning af, at hans uhelbredeligt syge 
hustru ikke kunne få ordineret dødelig medicin med henblik på at begå selvmord, og 
hun efterfølgende ikke kunne få en prøvelse af myndighedernes afslag. I Lambert
dommen75 fandtes nære pårørende (forældre og søskende) ikke at kunne klage på vegne 
af en person, der var lammet, bevidstløs og afuængig af andre i anledning af en beslut
ning om at ophøre med at give føde og væske, hvilket ville føre til døden, men de kunne 
selv hævde at være ofre for en (potentiel) krænkelse og dermed klage. I Akdeniz-sagen76 

fandtes en bruger af hjemmesiderne myspace.com og last.fm på internettet ikke at være 
et indirekte offer i anledning af en beslutning om blokering af hjemmesiderne som følge 
af, at de gav adgang til musik i strid med ophavsrettighederne. Hverken operatørerne af 
hjemmesiderne eller internetudbyderne havde anfægtet afgørelsen. 

Hvis en klage udspringer af forhold, der vedrører et selskab, er det selskabet, der er 
klageberettiget. Det skyldes, at selskabet er en selvstændig juridisk person. Det gælder 
som udgangspunkt, selv om selskabet er under likvidation eller konkursbehandling. Ef
ter praksis vil "selskabsmasken" kun blive gennembrudt i ganske særlige tilfælde, såle
des at aktionærer eller andre kan klage til Domstolen. Det vil navnlig være tilfældet, 
hvis det klart er godtgjort, at det er umuligt for selskabet at indgive en klage gennem 
selskabets ledelse, kurator eller likvidator77 • Hvis en klage f.eks. vedrører et indgreb i et 
selskabs ejendomsret, vil aktionærer som udgangspunkt ikke være klageberettigede som 
indirekte ofre for krænkelsen78. Det gælder, selv om klager gør gældende, at krænkelsen 

71 Se Vatan mod Rusland, dom af07. 10.04, §§ 38-54, navnlig§ 48, om afvisning af en klage fra et natio
nalt politisk parti over et tidsbegrænset forbud mod, at en regional "afdeling" af det politiske parti udøve
de sine aktiviteter, idet der var tale om selvstændige juridiske personer, hvor den regionale forening var 
den direkte berørte, og hvor der ikke var noget til hinder for, at den regionale forening selv klagede til 
Domstolen. 
72 Se Koeh mod Tyskland, dom af 19.07.12, § 44. 
73 Se Bljakaj m.fl. mod Kroatien, dom af 18.09.16, § 94. 
74 Se Koeh mod Tyskland, dom af 19.07.12, §§ 43-54. 
75 Se Lambert m.fl. mod Frankrig, dom af05.06.15, § 115. 
76 Se klagesag 20877 /I 0, Akdeniz mod Tyrk i et, afgørelse af I 1.03. 14. 
77 Se Agrotexim m.fl. mod Grækenland, dom af 24.10.95, § 66. Se tillige Credit and Industri al Bank mod 
Tjekkiet, dom af 21. Hl.03, §§ 46-52, hvor der landtes at foreligge sådanne særlige forhold, at en direktør 
og en hovedaktionær i en bank, der var sat under administration, kunne klage, selv om bankens legale 
repræsentant var en administrator, idet klagen drejede sig om en manglende adgang til prøvelse afbeslut
ningen om at sætte banken under administration. Se tillige klagesag 30877/02, Nosov mod Rusland, afgø
relse af20. l 0.05. Se tillige Meltex Ltd. og Mesrop Movsesyan mod Armenien, dom af07.06.08, § 66. Se 
tillige Druzstevni Zalozna Pria m. fl. mod Tjekkiet, dom af 3 l .07 .08, §§ 99-10 I, om et kreditinstitut, der 
blev taget under offentlig administration og kontrol på grund af økonomiske vanskeligheder, og hvor en 
klage fra selskahets ledelse blev behandlet, hvorimod en klage fra medlemmerne blev afvist. Se tillige 
klagesag 3240/03, Pana m.tl. mod Rumænien, afgørelse af 15.11.11, om afvisning af en klage fra aktio
nærer vedrørende likvidation af et selskab. 
78 Se Agrotexim m.fl. mod Grækenland, dom af 24.10.95, klagesag 528/02, Pokis mod Letland, afgørelse 
af 05 .10.06. Se dog modsat klagesag 30417 /96, Olczak mod Polen, afgørelse af 07. J 1.02, §§ 57-62, hvor 
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bevirket, at aktieme er faldet i værdi. På samme måde vil selskahets legale repræ
f.eks. en direktør, ikke være offer, hvis klagen vedrører selskabet som sådan, 

feks. at myndigheder ikke har opfyl~t en dom ti_! betaling af et beløb til selskabet79• 

der derimod er tale om en eneakt1onær, kan eJeren klage over forhold, der vedrører 
,eiskabet, idet ejeren vil blive anset for direkte offer, da der ikke vil blive sondret mel
tem ejeren og selskabet80 . Hvis et selskab under konkurs eller likvidation har overdraget 
retten til at videreføre et søgsmål til en kreditor, kan en sådan person klage, selv om 
retssagen vedrører selskabets rettigheder81 • Hvis en klage vedrører tvangsopløsning, 
tvangsfusion eller lignende, hvorved et selskab er ophørt med at eksistere som selv
stændig juridisk person, kan selskabets tidligere ejer klage på vegne af selskabet82 . Hvis 
selskabet er ophørt med at eksistere, kan aktionærer også være klageberettiget83 . 

En person, der har været udsat for en påstået krænkelse, f.eks. i anledning af den 
tidsmæssige udstrækning af en frihedsberøvelse, kan klage til Domstolen selv om ved
kommende har unddraget sig strafforfølgning ved at flygte ud af landet84 . Det skyldes, 
at klager, mens han var under medlemsstatens jurisdiktion, havde krav på respekt af de 
rettigheder og fri heder, der følger af konventionen. 

Kravet om, at klager skal være "offer" for en krænkelse, fraviges i tilfælde, hvor kla
gen ikke vedrører konkrete enkeltsager, men derimod en såkaldt administrativ praksis. 
Der er to elementer, der skal være til stede, for at der skal være tale om en administrativ 
praksis, nemlig en gentagelse af handlinger og en officiel accept heraf5• En "gentagelse 
af handlinger" ("a repetition of acts") henviser til et betydeligt ("substantial") anta! 
handlinger, der på en eller anden måde er forbundet med hinanden på grund af de fakti
ske omstændigheder (f.eks. tid og sted eller de involverede personers adfærd), og som 
derfor ikke blot er en flerhed af enkeltstående begivenheder. Domstolen har udtalt, at en 
praksis, der er uforenelig med konventionen, består af en akkumulation af identiske eller 
sammenlignelige krænkelser, der er tilstrækkelig mange og indbyrdes forbundne til ikke 
blot at udgøre isolerede begivenheder eller undtagelser, men derimod et mønster eller 
system86 . En "officiet accepf' ("an officia] tolerance") henviser til, at handlinger, selv 
om de klart er ulovlige, tolereres i betydningen, at de ansvarlige personers overordnede, 

værdien afklagers aktier i en bank blev nedskrevet (fra en ejerandel på 45 pct. til 0,4 pct.) som led i red
ningsplan for banken, og hvor klager blev anset for offer og dermed klageberettiget. 
79 Se "AMAT-G" Ltd. og Mebaghishvili mod Georgien, dom af27.09.05, §§ 32-34, "lZA" Ltd. og 
Makrakhidze mod Georgien, dom af27.09.05, §§ 28-30, Meltex Ltd. og Mesrop Movsesyan mod Arme
nien, dom af07.06.08, § 66. 
80 Se klagesag 30877/02, Nosov mod Rusland, afgørelse af20. l 0.05, hvor der imidlertid var usikkerhed 
om ejerforholdene, hvorfor der ikke kunne ses bort fra selskabets juridiske personlighed, hvilket betød, at 
alene selskabet kunne klage. Se tillige Glas Nadezhda Eood og Elenkov mod Bulgarien, dom af I 1.10.07, 
§ 40. Se tillige Khamidov mod Rusland, dom af 15.1 1.07, §§ 123-125, hvor klager ejede et selskab sam
men med en bror, der ikke var part i klagesagen, og hvor der var tale om en familievirksomhed, og hvor 
klager og broderen havde fælles interesser, og hvor klager havde repræsenteret broderen for nationalc 
myndigheder, hvorfor klager kunne anses for "offer" vedrørende selskabet. 
81 Se Tunnel Report Limited mod Frankrig, dom af 18.1 I .10, §§ 25-28. 
82 Se SUzer og Eksen Holding A.S. mod Tyrkiet, dom af 23.10.12, § 92. 
83 Se Cingilli Holding A.S og Cingillioglu mod Tyrkiet, dom af 21.07.15, §§ 22-28, hvor både hovedakti
onær og mindretalsaktionær kunne klage i anledning af en myndigheds overtagelse af og efterfølgende 
salg af en nødlidende bank, der efterfølgende var blev et tilsidesat som ugyldige af nationale domstole. 
84 Se Van der Tang mod Spanien, dom af 13.07.95, § 53. 
85 Se klagesag 3321-3/67, 3344/67, Danmark, Norge, Sverige og Holland mod Grækenland, rapport af 
05.11.69. Se tillige Georgien mod Rusland (nr. I), dom af 03.07.14, §§ 122-127. 
86 Se Irland mod Storbritannien, dom af 18.01.78, § 159, Cypern mod Tyrkiet, dom af 10.05.0 I, § 115, 
Georgien mod Rusland (nr. 1), dom af03.07.14, § 123. 
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selv om de er bekendt med handlingerne, ikke gør noget for at straffe de ansvarlige eller 
forhindre gentagelse, eller at en overordnet myndighed, der konfronteres med adskillige 
beskyldninger, udviser ligegyldighed ved ikke at foretage en tilstrækkelig undersøgelse 
af, om beskyldningeme er sande eller falske, eller at sådanne klager ikke får en retfær
dig behandling ved domstolene87 . En officiel accept kan foreligge, selv om det ikke er 
godtgjort, at der foreligger en officiel accept hos de overordnede instanser, og selv om 
nogle handlinger rent faktisk er blevet strafforfulgt, idet de overordnede instanser har 
pligt til at tage effektive skridt til at bringe en gentagelse af handlinger til ophør88 . Det 
er ikke tilstrækkeligt, at klager hævder, at der foreligger en sådan administrativ praksis, 
idet eksistensen af en sådan praksis skal underbygges af pålidelige beviser ("must be 
shown by substantial evidence, namely evidence prima facie substantiating its existen
ce")89. Det forhold, at der er flere klagesager vedrørende det samme spørgsmål, udgør 
ikke i sig selv tilstrækkeligt bevis på en administrativ praksis90. 

En klage til Domstolen kan kun indgives af eller på vegne af en person, der er i 
live91 • Hvis det direkte offer er afgået eller afgår ved døden, har det betydning, om døds
faldet er indtrådt før eller efter indgivelse af klagen til Domstolen. 

Hvis det direkte offer for en krænkelse dør inden indgivelse af klage, er udgangs
punktet, at nærtstående ikke kan klage, medmindre de selv kan hævde at være ofre for 
en krænkelse. En afdød persons nærtstående kan klage, hvis klagen vedrører et spørgs
mål af genere! interesse vedrørende respekt for menneskerettigheder, og de nærtstående 
har en legitim interesse i at forfølge klagen, eller på grund af de direkte virkninger for 
de nærtståendes egne rettigheder92 . Afdødes nærtstående kan således klage, hvis de selv 
er ofre for en krænkelse93 • Bortset fra klager vedrørende artikel 2 og 3 er udgangspunk-

87 Se klagesag 9940-9944/82, Frankrig, Norge, Danmark, Sverige og Holland mod Tyrkiet, afgørelse af 
06.12.83, § 19, klagesag 24520/94, Caraher mod Storbritannien, afgørelse af 11.01.00, Georgien mod 
Rusland (nr. 1), dom af03.07.14, § 124. 
88 Se Irland mod Storbritannien, dom afl8.0l.78, § 159. 
89 Se klagesag 5451/72, Irland mod Storbritannien, afgørelse af O I. I 0.72, Colleetion nr. 41, side 3 (side 
85), og klagesag 9940-9944/82, Frankrig, Norge, Danmark, Sverige og Holland mod Tyrkiet, afgørelse af 
06.12.83, §§ 21-23. 
90 Se klagesag 24520/94, Caraher mod Storbritannien, afgørelse af 11.01.00. 
91 Se Vamava m.tl. mod Tyrkiet, dom af 18.09.09, § 111, Aizpurua Ortiz m.tl. mod Spanien, dom af 
02.02. 10, § 30, Centre for Legal Resourees on behalf of Valentin Campeanu mod Rumænien, dom af 
17.07.14, § 96. 
92 Se Centre for Legal Resourees on behalf of Valentin Campeanu mod Rumænien, dom af 17.07.14, § 
98. 
93 Se Ressegatti mod Schweiz, dom af 13.07.06, § 23, om klage over manglende kontradiktion,jf. artikel 
6, stk. I, og hvor de efterladte blev anset for ofre og dermed klageberettigede, fordi den afsagte dom hav
de direkte økonomisk betydning for dem. Se tillige klagesag 47826/99, Direkci mod Tyrkiet, afgørelse af 
03. I 0.06, om klage vedrørende en straffesag, hvor tiltalte døde efter straffesagens afslutning, og hvor den 
tiltaltes far indgav klagen, der imidlertid blev afvist, da faderen ikke kunne klage. Se dog samtidig Mieal
\ef mod Malta, dom af 15.10.09, §§ 44-51, hvor det direkte offer for en krænkelse af retten til en retfærdig 
rettergang døde under nationale domstoles behandling af sagen, men hvor offerets bror indtrådte i og 
videreførte den nationale sag, og hvor broderen blev anset for klageberettiget. Se tillige Gradinar mod 
Moldova, dom af08.04.08, §§ 90-104, hvor en tiltalt og domfældt døde, efter en appeldomstol havde 
ophævet en dom og hjemvist sagen til fornyet behandling, og hvor ægtefællen begærede sagen fremmet, 
idet hun ønskede at rense afdødes navn og eventuelt kræve erstatning m.v., og hvor Domstolen lagde til 
grund, at hun kunne klage over den fornyede straffesag, hvor afdøde blev fundet skyldig. Se tillige 
Varnava m.fl. mod Tyrkiet, dom af 18.09.09, § 111, Aizpurua Ortiz m.t1. mod Spanien, dom af02.02. I 0, 
§ 30. Se tillige klagesag 9035/06, Kaburov mod Bulgarien, afgørelse af 19.06.12, hvor en søn ikke kunne 
klage over påstået mishandling af en far og påstået utilstrækkelig efterforskning heraf i et tilfælde, hvor 
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t t at nærtstående til afdøde ikke kan klage i en sådan situation94 • Som nævnt ovenfor :a~ der imidlertid forekomme tilfælde, hvor afdødes nærtstående er berørt på en sådan 
måde, at de selv er ofre og dermed er klageberettigede. 

Hvis klager dør under behandling af klagen, kan vedkommendes arvinger, efterladte, 
bøm, tidligere ægtefælle eller samlever lignende nærtstående begære behandlingen 
fremmet, når de udtrykker ønske herom og har tilstrækkelig interesse heri, og denne 
interesse kan være af såvel moralsk som økonomisk karakter95 . En begæring om frem
me af sagen kræver en vis dokumentation for, at personen er arving eller nærtstående og 
har en legitim interesse i fortsat behandling af klagen96 Det er ikke som sådan udtryk 
for, at de personer, der begærer behandlingen af klagesagen fremmet, har eller har haft 
status af offer, men alene at deres interesse i sagen er tilstrækkelig til, at Domstolen kan 
tillade sagen fremmet trods klagers død. 

Ved vurdering af nærtståendes interesse i at fortsætte klagesagens be hand I ing er det i 
praksis tidligere blevet tillagt betydning, om klagen vedrørte en rettighed, der kunne 
overdrages, herunder økonomiske rettigheder, eller om der var tale om en rent personlig 
og ikke-overdragelig rettighed, herunder personlig frihed og privatliv97, men dette til
lægges ikke længere betydning, og pårørende kan derfor have en tilstrækkelig interesse, 
se]~, om klagen vedrører en rent personlig rettighed, herunder frihedsberøvelse98 . 

Hvis sagen rejser spørgsmål af generel interesse, har Domstolen endvidere mulighed 
for at bestemme, at behandlingen af klagesagen skal fortsætte, selv om klager er død, og 
der ikke er efterladte m.v., der kan træde ind i sagen99. 

faderen var død, mens sagen verserede for nationale instanser og inden klagen blev indgivet til Domsto
len. 
94 Se Gradinar mod Moldova, dom af08.04.08, § 91. Se tillige klagesag 36868/03, Dupin mod Kroatien, 
afgørelse af07.07.09, hvor klagen vedrørte klagers mand, der var død flere måneder inden klagens indgi
velse, og hvor klager hverken kunne klage på vegne af man den eller i eget navn. 
95 Se Deweer mod Belgien, dom af27.02.80, § 37, X. mod Frankrig, dom af3 l .03.92, § 26, Seherer mod 
Schweiz, dom af 25.03.94, § 3 l, Ahmed Sadik mod Grækenland, dom af 15. l l.96, § 26, Loukanov mod 
Bulgarien, dom af20.03.97, § 35, Anne-Marie Andersson mod Sverige, dom af27.08.97, § 29, Dalban 
mod Rumænien, dom af28.09.99, § 39, Leger mod Frankrig, dom af30.03.09, § 43, Varnava m.fl. mod 
Tyrkiet, dom af 18.09.09, § 111, Jones m.fl. mod Storbritannien, dom af 14.01.14, §§ l 56-157, Centre for 
Legal Resources on behalf of Valentin Campeanu mod Rumænien, dom af 17.07.14, § 97. Se tillige kla
gesag 33071/96, Malhous mod ljekkiet, afgørelse af 13.12.00, hvor klagers status som universalarving i 
henhold til testamente var omtvistet efter national ret. Se tillige S.G. mod Frankrig, dom af 18.09.01, hvor 
en juridisk person, der var den afdøde klagers arving, ikke havde tilstrækkelig interesse i at fremme kla
gers sag om bl.a. ligebehandlingsprincippet og retten til kontradiktion. Se tillige klagesag 2476/02, The
venon mod Frankrig, afgørelse af 28.02.06, hvor en person, der var klagers universalarving i henhold til 
testamente, men ikke var i familie med klager, ikke havde tilstrækkelig interesse i at fremme en sag om 
artikel 5 og 8. Se tillige Murray mod Holland, dom ar 26.04.16, § 79, om en klage over livstidsstraf og 
artikel 3. Se tillige Ivko mod Rusland, dom af 15.12.15, §§ 69-70, om samlevers klage over utilstrækkelig 
lægelig behandling affrihedsberøvet person, der var afgået ved døden under klagesagens behandling. 
96 Se Leger mod Frankrig, dom af 30.03.09, §§ 42-51. 
97 Se Kurie m.tl. mod Slovenien, dom af 13.07.10, § 276. 
98 Se Ergezen mod Tyrkiet, dom af 08.04.14, § 29. Se tillige E.B. m.fl. mod Østrig, dom af 07 .11.13, §§ 
59-61. 
99 Se Karner mod Østrig, dom af 24.07 .03, §§ 22-28, og konventionens artikel 37, stk. 1, in fine, om 
fremme af behandlingen af en klagesag om forskelsbehandling på grund af seksuel orientering i strid med 
artikel 14 sammenholdt med artikel 8. Se tillige Paposhvili mod Belgien, dom af 13.12.16, §§ 126-133, 
hvor Domstolen fandt det ufornødent at tage stilling til, om klagers nærtstående havde en legitim interesse 
i at forfølge klagen, idet hensynet til respekt for menneskerettigheder gjorde det påkrævet for Domstolen 
at fremme behandlingen af sagen, jf. artikel 37, stk. I. 
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Domstolen kan endvidere bestemme, at behandlingen af en klagesag skal fortsætte, 
selv om en klagende juridisk person er ophørt med at eksistere, hvilket blandt andet kan 
være relevant, når klagen vedrører forhold, der er årsag til, at selskabet er ophørt med at 
eksistere 100. 

Spørgsmål om offerstatus er tæt knyttet til spørgsmål om repræsentation af offeret. 
Som nævnt skal en klage indgives af eller på vegne af offeret for den påståede krænkel
se. Det gælder, hvad enten det drejer sig om et direkte, indirekte eller potentielt offer. 

Det kan nogle gange give anledning til tvivl, hvem der kan indgive klage på vegne af 
en anden, hvad enten klager er en "person", "gruppe af enkeltpersoner" eller "ikke
statslig organisation". Spørgsmålet kan f.eks. opstå i tilfælde, hvor en person, der ikke 
er forældremyndighedens indehaver, ønsker at klage på vegne af et barn, eller når en 
fysisk person ønsker at indgive en klage på vegne af en juridisk person. 

Som udgangspunkt skal det afgøres på grundlag af nationale regler om repræsentati
on, om en person er berettiget til at indgive klage på vegne af en anden person. Domsto
len har imidlertid udtalt, at betingelseme for at indgive en individuel klage ikke nød
vendigvis er de samme som de krav, der efter national ret er afgørende for, om en per
son kan handle på vegne af en anden, dvs. nationale regler om "Jocus standi". Domsto
len har i den forbindelse fremhævet, at de relevante nationale regler herom kan varetage 
andre formål end dem, der ligger til grund for artikel 34, og selv om disse hensyn nogle 
gange kan være analoge, behøver de ikke altid at være det101 . 

Børn kan være ofre for en krænkelse og klage. Hvis det ikke er barnet selv, der ind
giver klagen, kan der opstå spørgsmål om, hvem der kan klage på vegne af barnet. Ud
gangspunktet er, at det beror på national ret, om den person, der indgiver klagen, kan 
repræsentere barnet. Ved vurdering af, om en person, der efter national ret ikke kan re
præsentere barnet, alligevel kan indgive klage på vegne af barnet, må der lægges vægt 
på karakteren af båndene mellem barnet og repræsentanten, formålet med klagen samt 
eventuel interessekonflikt mellem barn og repræsentant102 . Spørgsmålet kan navnlig 
opstå i familieretlige sager, herunder om tvangsfjemelse, hvor den person, der har en 
interesse i at anfægte de nationale myndigheders afgørelser, hvilket i praksis ofte vil 
være forældrene, måske ikke længere er berettigede til at handle på vegne af barnet, idet 
de har mistet forældremyndighed. En person, der efter national ret ikke er berettiget til 
at repræsentere en anden, i dette tilfælde barnet, kan således ikke desto mindre i visse 
tilfælde handle på vegne afbarnet103 . Domstolen har i den forbindelse udtalt, at mindre-

100 Se Capita] Bank AD mod Bulgarien, dom af24.11.05, §§ 78-80, hvor Domstolen blandt andet udtalte, 
at kravet om, at klager skal være offer for en krænkelse, ikke kan anvendes på en stiv, mekanisk og uflek
sibel måde gennem hele klagesagens behandling. 
101 Se Norris mod Irland, dom af 26.10.88, § 31, Scozzari og Giunta mod Italien, dom ar 13.07.00, § 139. 
102 Se Paradiso og Campanelli mod Italien, dom af 27.01.15, § 48 ( dommen er indbragt for Storkamme
ret). 
103 Se Scozzari og Giunta mod ltalien, dom af 13.07.00, § 138. Se tillige klagesag 52763/99, Covezzi og 
Morse li i mod Italien, afgørelse af 24.01.02, hvor forældremyndigheden på tidspunktet for klagens indgi
velse kun var frataget forældrene midlertidigt. Se tillige Iosub Caras mod Rumænien, dom af27.07.06, §§ 
21-23, hvor en mor var tillagt forældremyndighed over et barn, men hvor faderen klagede på egne vegne 
og på vegne af barnet, og hvor klagen blandt andet vedrørte myndigheders afgørelse om forældremyndig
hed, og hvor faderen blev ansat for berettiget til at klage på vegne afbarnet. Se tillige Eberhard og M. 
mod Slovenien, dom afOl.12.09, §§ 85-90, hvor en mor havde forældremyndigheden alene, men hvor 
faderen kunne klage på egne og på barnets vegne i en sag om myndigheders utilstrækkelige bistand til at 
gennemføre faderens ret til samvær med barnet. Se dog samtidig Moretti og Benedetti mod ltalien, dom 
af 27.04.10, §§ 32-35, hvor en plejefamilie kunne klage på egne vegne men ikke på vegne af et barn, som 
de havde hatt i pleje, og som de ønskede at adoptere, men som myndighederne havdc bortadopteret til en 

110 

1489



årige kan klage til Domstolen, selv om - eller netop på grund af at de er repræsenteret 
af en mor, der er kommet i konflikt med de nationale myndigheder og kritiserer myn
digheders beslutninger og handlernåde som værende i strid med konventionen. Domsto
le; har i den forbindelse tilføjet, at selv i tilfælde af uoverensstemmelse med hensyn til 
den mindreåriges interesser mellem en biologisk forælder og en person, der af myndig
hederne er udpeget til at handle på vegne af barnet, er der en risiko for, at Domstolen 
aldrig vil blive gjort bekendt med nogle af disse interesser, og at den mindreårige vil 
blive berøvet en effektiv beskyttelse af sine konventionssikrede rettigheder, hvis ikke 
moderen i en sådan situation kunne klage på vegne af barnet. På den baggrund har 
Domstolen fastslået, at en mor til et mindreårigt barn - selv om hun er blevet frataget 
forældremyndigheden - i kraft af det at være mor til barnet kan klage til Domstolen 
også på barnets vegne, for derved at beskytte barnets interesser. Domstolen har ligeledes 
antaget, at en moster kunne klage på vegne af nevøer, der havde boet hos mosteren si
den moderens død, i en sag hvor klagen vedrørte spørgsmål om hjemgivelse til faderen, 

d · 104 hvilket børnene mo satte sig . 
En forælder kan også klage på vegne af et barn, selv om der er fælles forældremyn

dighed, og der er tale om en tvist mellem forældrene om barnet, herunder spørgsmål om 
I . fb 105 ud evermg a ørn . 
Bedsteforældre kan klage på egne vegne, men ikke på vegne af børnebørn, hvis bed

steforældrene har en konflikt med børnebørnenes forældre om forældremyndighed, og 
hvor der kan være en potentiel interessekonflikt mellem bedsteforældre og børnebørn 106. 

Hvis barnet bliver myndigt, inden Domstolen har afgjort sagen, skal den klagende 
forælder være i stand til at fremvise en fuldmagt fra barnet om, at den pågældende for
ælder handler på vegne afbarnet107• 

Hvis forældre klager på vegne af et barn, og forældrene efter national ret har mistet 
retten til at repræsentere barnet i retlig henseende, er det afgørende, om klagen vedrører 
forhold, der ligger forud for eller efter, at forældrene mistede retten til at repræsentere 
barnet. Hvis klagen vedrører forhold, der ligger forud for, at forældrene blev frataget 
forældremyndighed over barnet, må forældrene være berettiget til at klage på vegne af 
bamet108 . 

På samme måde kan der være tilfælde, hvor en umyndig eller umyndiggjort kan kla
ge til Domstolen over umyndiggørelsen eller følgerne heraf, selv om værgen eller en 
beskikket værge udtrykkeligt tilkendegiver, at der ikke klages, eller at en allerede indgi
vet klage frafoldes 1°9 . 

anden familie. Se tillige M.D. m.tl. mod Malta, dom af 17.07.12, §§ 26-27. Se tillige Paradiso og Campa
nelli mod ltalien, dom af 27 .0 I .15, §§ 48-50 ( dommen er indbragt for Storkammeret), hvor et par, der 
havde modtaget et barn fra en rugemor i Rusland ønskede at blive registreret som forældre i Italien, men 
hvor der ikke var biologiske bånd til barnet, der var blevet fjernet fra parret og filet en ny identitet med 
henblik på adoption, og hvor parret ikke fandtes at kunne klage på vegne afbamet, men alene på egne 
vegne. 
104 Se N.Ts. m.fl. mod Georgien, dom af 02.02.16, §§ 55-61, hvor Domstolen lagde vægt på l) de tætte 
bånd mellem moster og nevøer, 2) risikoen for at børnene ellers ville blive frataget muligheden for at 
klage til Domstolen, samt 3) fraværet af konflikt mellem mosteren og nevøerne. 
His Se Rawm.ll. mod Frankrig, dom af07.03.l3, §§ 51-52. 
1116 Se klagesag I 0 140/13, Kruskie m.tl. mod Kroatien, afgørelse af 25.11.14. 
107 Se Raw m.tl. mod Frankrig, dom af 07.03.13, § 53. 
10~ Se A.K. og L. mod Kroatien, dom af0S.01.13, §§ 46-50. 
1111 Se Zehentner mod Østrig, dom af 16.07.09, §§ 39-41, om en umyndiggjort, der klagede over, at myn
digheder ved behandling af en sag om tvangsauktion over klagers ejendom ikke havde taget hensyn til, at 
hun på grund af sygdom ikke havde været i stand til at træffo rationelle beslutninger. Se tillige D.D. mod 
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En person (repræsentanten), der indgiver en klage i anledning af en påstået krænkel
se, der er overgået en anden person ( offeret), skal som udgangspunkt være i stand til at 
godtgøre, at vedkommende handler på vegne af offeret110 . Det betyder, at klagen skal 
indgives i henhold til fi1ldmagt111 . Dette krav skal anvendes med en vis fleksibilitet og 
uden unødig formalisme. I visse tilfælde accepterer Domstolen klager indgivet af perso
ner på vegne af offeret, selv om den pågældende ikke er i stand til at fremvise gyldig 
fuldmagt 112 . Ved vurdering heraf lægges der vægt på, om offeret på grund af sårbarhed 
er ude af stand til selv at indgive en klage, på karakteren af relationen mellem offeret og 
den person, der indgiver klagen og en eventuel interessekonflikt113 . I llhan-dommen114 

accepterede Domstolen en klage fra en person, der indgav en klage i eget navn i anled
ning af den behandling, klagers bror havde været udsat for i forbindelse med en friheds
berøvelse. Som følge af myndigheders magtanvendelse havde broderen fået en alvorlig 
hjerneskade. Det direkte offer var broderen, men det fremgik af klagen, at den var ind
givet på vegne af broderen, og at broderen på grund af sin tilstand ikke var i stand til 
selv at klage. Domstolen lagde vægt på, at det fremgik af sagen, at broderen samtykkede 
i klagen, at der ikke var nogen interessekonflikt mellem klager og broderen, og at klager 
var nært forbundet med hændelsen.ICampeanu-dommen115 vurderede Domstolen, at en 
NGO havde locus standi og kunne klage på vegne af person, der var afgået ved døden 
inden indgivelse af klagen. Det direkte offer var en roma, der var psykisk syg og smittet 
med hiv. Det direkte offer hav de været i myndigheders varetægt siden tidlig barndom. 
Det direkte offer blev indlagt i en institution, hvor han kort tid efter afgik ved døden. 
Klagen drejede sig om, hvorvidt staten var ansvarlig for utilstrækkelige behandling af 
offeret. Domstolen lagde vægt på, at det direkte offer havde været i en meget sårbar 
person, at det direkte offer ikke var i stand til selv at indgive en klage, at organisationen 
havde ført retssager i anledning af dødsfaldet, at det direkte offer ikke havde nogen 
nærtstående, og at myndigheder ikke havde beskikket en værge eller repræsentant for 
det direkte offer, der således ikke havde nogen til at varetage sine interesser. Henset til 
sagens ekstraordinære omstændigheder og klagens alvorlige karakter vurderede Dom
stolen, at organisationen kunne repræsentere det direkte offer og indgive en klage. I 
Lambert-dommen 116 fandtes forældre, en halvbror og en søster til en person, der var 
lammet, bevidstløs og fuldstændig afhængig af andre efter et trafikuheld flere år tidlige-

Litauen, dom af l 4.02.12, § 97, om umyndiggjort, der indgiver klage i eget navn over umyndiggørelse og 
frihedsberøvelse i institution. 
110 Se f.eks. Melnik mod Ukraine, dom af 28.03 .06, § 56, klagesag 21727 /08, Post mod Holland, afgørelse 
af20.0l.09, klagesag 3240/03, Pana m.tl. mod Rumænien, afgørelse af 15. l l.l l. 
111 Se Cenire for Legal Resources on be half of Valentin Campeanu mod Rumænien, dom af 17 .07. 14, § 
102, Khudobin mod Rusland, dom af26.I0.06, § 73. 
112 Se Centre for Legal Resources on be half of Valentin Campeanu mod Rumænien, dom af 17 .07 .14, § 
103. 
113 Se Centre for Legal Resources on behalf of Valentin Campeanu mod Rumænien, dom af 17.07.14, § 
103, Lambert m.tl. mod Frankrig, dom af05.06.15, §§ 89-95. 
114 Se llhan mod Tyrkiet, dom af27.06.00, §§ 51-55. 
115 Se Centre for Legal Resources on behalf of Valentin Campeanu mod Rumænien, dom ar 17.07. 14, §§ 
104-114. Se tillige Association for the Defence of Human Rights in Romania - Helsinki Committee on 
behalf of loncl Garcea mod Rumænien, dom af 24.03.15, §§ 42-46. Se modsat klagesag 35653/12 m.fl., 
Bulgarian Helsinki Committee mod Bulgarien, afgørelse af28.06.16, hvor en NGO klagede på vegne af 
to mindreårige, der døde i en institution for mentalt handicappede, og som var opgivet ar deres mødre, 
som de ikke havde forbindelse til, men hvor der aldrig havde været nogen forbindelse mellem NGO'en og 
børnene, in den de døde, og hvor NGO' en først klagede til nationale myndigheder 4-5 år efter døds faldet, 
ligesom NGO'en ikke havde partsstatus for nationale myndigheder. 
116 Se Lambert m.tl. mod Frankrig, dom af05.06.15, §§ 96-106. 
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ikke at kunne indgive klage på vegne af Lambert i anledning af en beslutning om at 
""'<···"'"rp med at give føde og væske, hvilket efter klagernes opfattelse ville udgøre en 

af artikel 2, 3 og 8, idet Lambert var i live, de kunne klage på egne vegne, 
at der var en mulig interessekonflikt. 

En organisation, f.eks. en menneskerettighedsorganisation, kan ikke klage til Dom
over påståede krænkelser, der er overgået en eller flere personer, når organisatio

ikke selv er offer for en krænkelse 117 • Det gælder, selv om organisationen netop har 
fonnål at beskytte mod krænkelser af den omhandlede karakter. Det gælder også, 

hvad enten organisationen generelt har til formål at fremme menneskerettigheder, eller 
om organisationen specifikt har til formål at varetage bestemte ofres rettigheder 118 . I en 
sådan situation er det et krav, at organisationen enten selv er offer, eller at den klager på 
vegne af og i henhold til fuldmagt fra offeret. 

Det kan give anledning til nogen tvivl, i hvilket omfangjuridiske personer, herunder 
foreninger, kan klage i anledning afforhold, der vedrører et eller.flere medlemmer. En 
·forening kan ikke klage i anledning af, at et eller flere medlemmer har været udsat for 
en krænkelse 119, men foreningen kan naturligvis klage på vegne af medlemmerne og i 
henhold til fuldmagt. En forening kan endvidere selv være offer for en krænkelse og 
dermed klageberettiget, og hvis der er tilstrækkelig mange af foreningens medlemmer, 
der er direkte berørt, vil foreningen formentlig også kunne være klageberettiget. I Gran
de Oriente D '/talia-sagen 120 klagede en frimurerorden over, at ansættelse i offentlige 
stillinger var betinget af, at ansøgeren erklærede ikke at være frimurer. I det omfang 
klagen vedrørte artikel 8, 9 og 10, blev den afvist med den begrundelse, at klager ikke 
var offer, idet de pågældende rettigheder alene kunne påberåbes af medlemmerne. 
Domstolen tilføjede, at det forhold, at klager var en sammenslutning af enkeltpersoner, 
ikke indebar, at foreningen havde analoge rettigheder svarende til medlemmernes. Sene
re fastslog Domstolen, at den samme forening var klageberettiget i forhold til artikel 
11 121 • I Cha 'are Shalom-dommen 122 fandtes en religiøs sammenslutning at kunne klage 
over en påstået krænkelse af artikel 9 i anledning af, at nationale myndigheder havde 
nægtet at meddele tilladelse til at foretage rituelle slagtninger. Domstolen udtalte, at en 
kirkelig eller religiøs organisation som sådan kan udøve de rettigheder, der er garanteret 
af artikel 9, på vegne af organisationens tilhængere. l Eglise Metropolitaine-dommen 123 

fandtes en kirke at være klageberettiget i anledning af statens nægtelse af at anerkende 
kirken officielt med heraf følgende virkning for kirken og medlemmerne. I Sen-

117 Se Leks. klagesag 51564/99, Conka m.11. mod Belgien, afgørelse af 13.03.01, om en menneskeret
tighedsorganisation, der klagede i anledning af udsendelse af personer, der havde fået afslag på asyl. Se 
tillige Nencheva m.tl mod Bulgarien, dom af 18.06.13, §§ 92-94, om en forening, der klagede på vegne 
af børn, der døde på et børnehjem på grund af kulde. 
118 Se klagesag 65542/12, Stichting Mothers of Srebrenica m.tl. mod Holland, afgørelse af 11.06.13, om 
en forening til fremme af interesserne for de overlevende fra Srebrenica massakren. 
119 Se klagesag 30486/96, Jens Thuesen Lauridsen rn.fl. mod Danmark, afgørelse af 21.10.98, hvor en 
forening klagede i anledning af en straffesag, der havde været gennemført mod et medlem. Medlemmet 
var naturligvis selv klageberettiget. Se tillige klagesag 45053/98, 1' Association des amis de Saint-Raphael 
et de Frejus m.11. mod Frankrig, afgørelse af 29.02.00, Winterstein m.tl. mod Frankrig, dom af 17.10.13, 
§ 108, Kaos GL mod Tyrkiet, dom af22. I 1.16, § 26. 
120 Se klagesag 35972/97, Grande Oriente D'ltalia Di Palazzo Giustiniani mod ltalien, afgørclse af 
21.10.99. 
121 Se Grande Oriente D'ltalia Di Palazzo Giustiniani mod ltalicn, dom af02.08.0l, § 16. 
1~1 Se the Jewish liturgical association Cha'are Shalorn ve Tscdek mod Frankrig, do~ af'27.06.00, § 72. 
u Se Eglise Metropolitaine de Bessarabie m.tl. mod Moldavien, dom af 13.12.01, § 101. 
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dommen 124 fandtes en fagforening for offentligt ansatte at kunne klage over en myndig
heds forbud mod, at offentligt ansatte deltog i en strejke. I Sampmelaccat-sagen 125 fand
tes en forening til fremme af samisk kultur ikke at være klageberettiget i anledning af en 
lov, der gav fysiske personer ret til at fiske i statsejede søer, hvilket efter foreningen 
opfattelse var forbeholdt samerne. Derimod kunne de enkelte samer klage. I Savez
dommen 126 kunne nogle kirker ikke klage over manglende mulighed for at indgå ægte
skab og undervise i skoler, idet alene enkeltpersoner kunne hævde at være ofre for en 
krænkelse af disse rettigheder, der ikke kunne udøves af den religiøse sammenslutning 
som sådan. I Vallianatos-dommen 127 fandtes en forening for bøsser og lesbiske ikke at 
kunne klage over en lov, der gav mulighed for indgåelse af "ei vilt partnerskab" mellem 
personer af modsatte køn, men ikke fandt anvendelse på personer af samme køn. I 
Church-dommen128 fandtes Mormon-kirken at være klageberettiget i forhold til regler 
om fritagelse for betaling af visse skatter på ejendomme, der blev benyttet af kirkens 
medlemmer. I Jdentoba-dommen 129 fandtes en forening, der havde arrangeret en demon
stration, der blev mødt med voldelig moddemonstration, ikke at kunne klage over kræn
kelse af demonstranters fysiske integritet (artikel 3 og 8), idet det alene var de enkelte 
demonstranter, der var ofre, men foreningen kunne klage over indgreb i retten til for
samlingsfrihed (artikel 11 ), der var blevet forstyrret som følge af den voldelige modde
monstration. 

Om en fysisk person lovligt repræsenterer en juridisk person eller "ikke-statslig or
ganisation", der har klaget, må som udgangspunkt afgøres efter nationale tegningsreg
ler, og der skal meget til for ikke at anerkende en faktisk repræsentation 130• Spørgsmålet 
kan opstå, hvis et selskab eller en forening skifter ledelse under klagesagens behand
ling 131. Hvis klager er en fysisk person og et selskab, som ejes og kontrolleres af den 
fysiske person, vil Domstolen ikke sondre mellem personen og selskabet med hensyn til 
offerkravet132 . Hvis et selskab har indgivet en klage, men tages under konkursbehand
ling under klagesagens behandling, kan Domstolen fremme behandlingen, uden at lade 
dette athænge af, om kurator eller administrator udtrykker ønske herom133 • Det er mu
ligt at klage på vegne af et selskab, der har været offer for en krænkelse, men efterføl
gende er ophørt med at eksistere134. Det forhold, at et selskab går konkurs, påvirker ikke 
selskabets status som "offer", og insolvens fratager ikke selskabet for retten til at påbe
råbe sig konvention 135 . En direktør og legal repræsentant for et selskab kan klage på 
vegne af selskabet, selv om det er under likvidation og en likvidator er udpeget, hvis 
klagen vedrører likvidationen og selskabet ikke har haft tilstrækkelig mulighed for at 

124 Se Enerji Yapi-Yol Sen mod Tyrkiet, dom af21.04.09, § 24. 
125 Se klagesag 42969/98, Jobtti Sapmelaecat Ry m.17. mod Finland, afgørelse af 18.01.05. 
126 Se Savez Crkava "Rijec Zivota" m.±1. mod Kroatien, dom af09.12. l 0, § 125. 
127 Se Vallianatosm.±1. mod Grækenland, dom af07.11.13, § 48. 
128 Se The Church of Jesus Cbrist of Latter-Day Saints mod Storbritannicn, dom af 04.03.14, § 23. 
129 Se ldentoba m.fl. mod Georgien, dom af 12.05.15, §§ 44-49. 
130 Se Canea Catholic Church mod Grækenland, dom af 16.12.97. 
131 Se the Jewish liturgical association Cha'are Shalom ve Tsedek mod Frankrig, dom af27.06.00, § 57, 
hvor der opstod spørgsmål om, hvorvidt foreningen havde frafaldet klagen til Domstolen. 
132 Se Pine Valley Developements Ltd. m.t1. mod Irland, dom af29.l l.91, § 42. Se tillige klagesag 
30877/02, Nosov mod Rusland, atgørclse af20.10.05, hvor Domstolen fremhævede, at eneejeren kan 
hævde at være "offer" med hensyn til forhold, der vedrører selskabet, da der ikke er risiko for uenighed 
mellem aktionærer eller mellem aktionærer og selskabsledere. 
133 Se Spacek mod Ijekkiet, dom af09. l I .99, § 37. 
13~ Se Pine Valley Developements Ltd. m.tl. mod Irland, dom af29.1 l.91, § 42. 
130 Se Pine Valley Developements Ltd. m.fl. mod Irland, dom af 29.11.91, § 42. 
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l cæote udpegning af likvidator 136 . En mindretalsaktionær kan i visse tilfælde være of-ar t, c . 117 • 
fer i forhold til krænkelser, der vedrører selskabets forhold. I en sag · havde en mmdre-
talsaktionær og direktør i et selskab anlagt erstatningssag mod en offentlig myndighed i 
anledning af et afslag på en ansøgning om en tilladelse til virksomheden. Vedkommen
de klagede over sagsbehandlingstiden for de nationale domstole. Domstolen vurderede, 
at aktionæren og direktøren var klageberettigede. Domstolen har endvidere behandlet en 
klage fra en person over forhold, der vedrørte et selskab, der var under konkursbehand
ling 138. Klager var hovedaktioner, og klagen vedrørte behandlingen af konkursboet. 
Klager havde derfor en direkte og personlig interesse i sagen. Hvis der klages på vegne 
af en forening, kan foreningens legale repræsentanter klage på vegne af foreningen, og 
hvis foreningen er ophørt med at eksistere som følge af den påståede krænkelse kan 
foreningens tidligere legale repræsentanter indgive klage 139 . 

5.3. Fortabelse af offerstatus 

Klager skal være "offer" på tidspunktet for klagens indgivelse, mens klagen er under 
behandling og indtil Domstolen træffer afgørelse i sagen 140. Det følger af praksis, at en 
klager, der har været offer for en krænkelse, under visse betingelser kan miste status aj 
offer. Denne praksis skal ses i lyset af princippet om udtømmelse af nationale retsmidler 
eller oprejsning ved de nationale myndigheder ("the rule of local redress"). 

Når en medlemsstats myndigheder træffer foranstaltninger, der omgør eller formilder 
virkningeme af den handling eller undladelse, der er genstand for klagen til Domstolen, 
fratages en sådan person i princippet status af offer, når de nationale myndigheder ( 1) 
udtrykkeligt eller indirekte ("either expressly or in substance") anerkender krænkelsen 
og (2) råder bod på krænkelsen ("afford redress") 141 • Begge betingelser skal være op
fyldt. Hvis krænkelsen anerkendes, men der ikke rådes bod på krænkelsen, vil klager 
fortsat være offer. Tilsvarende hvis der rådes bod på krænkelsen, men der ikke forelig
ger en tilstrækkelig anerkendelse. Det beror på den enkelte sags omstændigheder, her
under karakteren af konventionskrænkelsen, om der er rådet tilstrækkelig bod på en 
krænkelse 142• 

En indsigelse om, at klager ikke er ( eller ikke længere er) "offer", vil ofte blive frem
ført at staten, men Domstolen kan også rejse spørgsmålet af egen drift. Tidligere fulgte 
det klart af praksis, at Domstolen kunne vurdere spørgsmålet om offerstatus på et hvil-

136 Se Cooperativa de Credit Satmareana mod Rumænien, dom af l 1.03.14, §§ 28-29. 
137 Se Neves e Sil va mod Portugal, dom af 27.04.89, § 39, hvor klager ejede 30 pet. af aktieme og var 
direktør i selskabet. 
138 Se G.J. mod Luxembourg, dom af26.10.00, §§ 23-24. 
139 Se Sindieatul "Pastorul Cel Bun" mod Rumænien, dom af09.07.13, § 70. 
140 Se klagesag 50755/99, Ihasniouan mod Spanien, afgørelse af 28.06.0 I, med henvisning til praksis. Se 
tillige Siliadin mod Frankrig, dom af 26.07 .05, § 6 l, Freimanis og Lidums mod Letland, dom af 09.02.06, 
§ 65. Se tillige Seordino mod Italien (nr. l ), dom af 29 .03 .06, § 179, Pizzati mod ltalien, dom af 29 .03 .06, 
§ 69, Coeehiarclla mod ltalien, dom af29.03.06, § 70, Zullo mod Italien, dom af29.03.06, § 72, Gafgen 
mod Tyskland, dom afOl.06.10, § 115, Tanase mod Moldova, dom af 27.04.10, § I 06. 
141 Se Nsona mod Holland, dom af28. I 1.96, § 106, Lildi mod Sehweiz, dom af 15.06.92, § 34, Ecklc mod 
Tyskland, dom af 15.07.82, §§ 64-70, Scordino mod ltalien (nr. 1 ), dom af 29.03.06, § 180, Pizzati mod 
ltalien, dom af29.03.06, § 70, Cocehiarella mod ltalien, dom af29.03.06, § 71, Zullo mod ltalien, dom ar 
29.03.06, § 73, Gafgen mod Tyskland, dom af O 1.06. l 0, § 115, (se tillige kammerets dom af 30.06.08, § 
75). 
142 Se Gafgen mod Tyskland, dom af 0 1.06.10, § 116, Sakhnovskiy mod Rusland, dom af02. I I. I 0, § 70, 
Kurie m.tl. mod Slovenien, dom af 26.06.12, § 259. 
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Kapitel 8. Ret til livet - artikel 2 

8.1. Generelt om artikel 2 

Det følger af artikel 2, stk. 1, 1. pkt., at ethvert menneskes ret til livet skal beskyttes 
ved lov. Artikel 2 beskytter ikke alene retten til livet, men fastslår også i hvilke situatio
ner det kan være berettiget at berøve en person livet. Artikel 2 er en aj de helt grund
læggende bestemmelser i konventionen, og i fredstid er det ikke muligt at fravige be
stemmelsen i medfør af artikel 15 (fravigelse af forpligtelser under offentlige faretil
stande( Sammen med artikel 3 (forbud mod tortur m.v.) er artikel 2 udtryk for en af de 
grundlæggende værdier i de demokratiske sam:fund, der tilsammen udgør Europarådet2• 

Som det vil fremgå af gennemgangen, har artikel 2 et bredt anvendelsesområde. Be
stemmelsen tinder anvendelse, når myndigheder er direkte ansvarlige for dødsfald, hvad 
enten det skyldes myndigheders forsætlige eller uagtsomme handlinger eller undladel
ser. Den kan også tinde anvendelse, selv om myndigheder ikke er direkte ansvarlige for 
dødsfald, idet dødsfaldet er forvoldt ved privates forsætlige eller uagtsomme handlinger 
eller undladelser. Det skyldes, at staten har en positiv pligt til at beskytte liv. Endvidere 
finder bestemmelsen ikke kun anvendelse ved dødsfald, idet den også kan finde anven
delse i tilfælde, hvor personers liv udsættes for alvorlig fare, således at der er risiko for 
dødsfald. 

Bestemmelsen finder anvendelse, når en person dør som følge aj myndigheders 
handlinger. Det gælder, hvad enten der er tale om forsætlig berøvelse af livet eller lov
lig magtanvendelse, der utilsigtet resulterer i dødsfald3• Det gælder endvidere, hvad en
ten der er tale om anvendelse af dødbringende våben (typisk skydevåben) eller af andre 
magtmidler, der resulterer i dødsfald. Der kan f.eks. være tale om magtanvendelse i for
bindelse med en anholdelse, der resulterer i dødsfald. Der kan også være tale om andre 
former for magtanvendelse, herunder brug af motorkøretøj for at nedbryde og fjerne en 
fysisk barrikade 4, eller brug af potentielt farlig gas i forbindelse med en redningsaktion, 
der resulterer i dødsfald5, eller nedkæmpelse af oprør i et fængsel6 . 

Bestemmelsen tinder også anvendelse på myndigheders magtanvendelse, der ikke re
sulterer i dødsfald, når der er tale om potentielt dødelig magtanvendelse eller magtan
vendelse, der har indebåret nærliggende risiko for liv7. 

Bestemmelsen pålægger også staten positive pligter til at beskytte liv. Det gælder i 
tilfælde, hvor myndigheders magtanvendelse resulterer i dødsfald eller indebærer nær
liggende risiko herfor. Det gælder også i tilfælde, hvor privates magtanvendelse resulte
rer i død eller nærliggende risiko herfor. Det gælder også i tilfælde, hvor myndigheders 

1 Se McCann m.fl. mod Storbritannicn, dom af27.09.95, § 147. Det følger afartikel 15, stk. 2, at der ikke 
kan gøres afvigelse fra artikel 2, "undtagen ved død som følge af lovlige krigshandlinger". 
2 Se McCann m.fl. mod Storbritannien, dom af27.09.95, § 147. 
3 Se McCann m.fl. mod Storbritannien, dom af27.09.95, § 148, McShane mod Storbritannicn, dom af 
28.05.02, § 101. 
4 Se McShane mod Storbritannien, dom af28.05.02, § 101. 
5 Se Finogenov m.tl. mod Rusland, dom af20.12.l l, §§ 198-203. 
6 Se Kavaklioglu m.tl. mod Tyrkiet, dom af06.l0.15, §§ 176-222. 
7 Se Peker mod Tyrkiet (nr 2), dom af 12.04.1 I, § 41, Diizova mod Tyrkict, dom af 05.06.12, § 71, Sat 
mod Tyrkict, dom af 10.07.12, §§ 60 og 62, LcylaAlp m.±1. modTyrkiet, dom af 10.12.13, § 65, Haasz 
og Szab6 mod Ungarn, dom af 13.10.15, §§ 43-48, Kavaklioglu m.tl. mod Tyrkict, dom af 06.10.15, §§ 
224-225. 
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eller privates handlinger eller aktiviteter indebærer risiko for liv8. Der kan f.eks. være 
tale om risiko for liv, der udspringer af atomprøvesprængninger9, miljøproblemer10, 

giftige stoffer 11 , naturkatastrofer 12 eller udsættelse for livsfarlige stoffer på arbejds
plads 13. 

Artikel 2 vedrører ret til liv og tager derfor først og fremmest sigte på handlinger og 
undladelser, der medfører eller vil medføre døden for personer. Heraf følger, at der er 
grænser for anvendelse af artikel 2. Hvis politi under en anholdelse skyder advarsels
skud op i luften, og det ikke resulterer i dødsfald eller risiko herfor, vil brugen af skyde
våben ikke rejse spørgsmål i forhold til artikel l14. Hvis politi under en anholdelse sky
der varselsskud, og et vildfarent projektil rammer og sårer en person, vil artikel 2 tinde 
anvendelse 15. Hvis en person påføres fysisk skade i forbindelse med en anholdelse men 
overlever, vil forholdet i almindelighed ikke skulle vurderes i forhold til artikel 2, men 
derimod artikel 3. Selv hvis artikel 2 måtte beskytte personer mod at blive påført fysisk 
skade, følger det af praksis, at vaccination ikke i sig selv udgør et indgreb i en sådan 
ret 16 • Det samme gælder udtagelse af blodprøver med tvang 17 . Sådanne forhold vil der
imod skulle vurderes i forhold til artikel 8 (om ret til respekt for bl.a. privatliv) og even
tuelt tillige artikel 3 ( om bl.a. umenneskelig og nedværdigende behandl ing). 

Hvis myndigheders eller privates aktiviteter indebærer en aktuel og nærliggende risi
ko for liv, vil artikel 2 tinde anvendelse18 • Hvis myndigheders eller privates aktiviteter 
ikke indebærer en aktuel og nærliggende risiko for liv, men derimod en risiko for liv og 
helbred på længere sigt, vil det være mere nærliggende at vurdere risikoen i forhold til 
statens positive pligter i henhold til artikel 819• Hvis myndigheders eller privates aktivi
teter resulterer i dødsfald eller livstruende sygdomme for nogle personer, men ikke livs
truende sygdomme for andre personer, vil artikel 2 finde anvendelse på de først nævnte, 
mens artikel 8 vil tinde anvendelse på de sidst nævnte, men vurderingen efter de to be-

l ·1. k . d 20 stemme se VI I pra SIS være en samme . 
Domstolen har udtalt, at mishandling begået af myndighedspersoner, der ikke resul

terer i dødsfald, kun under helt særlige omstændigheder kan udgøre en krænkelse af 

8 Se Vilnes m.fl. mod Norge, dom af05. l2. l3, § 223. Se tillige Binisan mod Rumænien, dom af20.05.14, 
§ 52, om en arbejdsulykke, der medførte alvorlige skader på klager, der havde ligget i koma i to måneder, 
og hvor klagers liv havde været udsat for alvorlig risiko. 
9 Se L.C.B. mod Storbritannien, dom af 09.06.98, § 36, om atomprøvesprængninger, der indebar risici for 
involverede militærpersoner. 
10 Se Oneryildiz mod Tyrkiet, dom af 30.11.04, §§ 69-74, om eksplosion på en losseplads på grund af 
udvikling ar gas. 
11 Se Guerram.fl. mod Italien, dom af 19.02.98, §§ 60-62. 
12 Se Budayeva m.fl. mod Rusland, dom af20.03.08, § 146. Se tillige M. Ozel m.t1. mod Tyrkiet, dom af 
17 .1 l. 15, §§ 170-172, om voldsomt jordskælv og omfattende sammenstyrtning ar huse med mange døde. 
13 Se Brineat m.tl. mod Malta, dom af24.07.14, §§ 79-81. 
14 Se Zelilofmod Grækenland, dom af24.05.07, §§ 35-37. 
15 Se Evrim Oktem mod Tyrkiet, dom af 04. l 1.08, §§ 39-44. 
16 Se klagesag 26536/95, Boffa m.t1. mod San Marino, afgørelse af 15.01.98. 
17 Se klagesag 8278/78, X. mod Østrig, afgørelse af 13.12.79. 
18 Se Kitanovska Stanojkovie m.t1. mod Makedonien (FYRM), dom ar 13.10.16, § 22, om et væbnet røve
ri, hvor det ene offer døde, mens det andet blev alvorligt såret i hovedet, og hvor det beroede på et tilfæl
de, at offeret ikke døde. 
19 Se Vilnes m.t1. mod Norge, dom af 05.12.13, § 234, om skadevirkning på lang sigt af arbejde som 
dykker som følge af for hurtig trykudligning eller "dekompressering". 
20 Se Brineat m.±1. mod Malta, dom af24.07.14, §§ 83-86, om udsættelse for asbest på et statsejet skibs
værft. 
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artikel 2, idet udgangspunktet er, at sådanne klager skal vurderes i forhold til artikel 321 • 

Ved vurdering af, om myndighedspersoners magtanvendelse, der ikke resulterer i døds
fald, rejser spørgsmål i forhold til artikel 2, lægger Domstolen vægt på karakteren, om
fanget og formålet med magtanvendelsen22 . Hvis der er tale om en mishandling, der har 
indebåret risiko for liv, kan artikel 2 finde anvendelse, selv om offeret overlever. Det 
samme gælder hvis der er tale om magtanvendelse, der er potentielt livsfarlig, og hvor 
det beror på et tilfælde, at den pågældende overlever23 . 

Det forhold, at artikel 2 er udtryk for et af de helt fundamentale principper i et demo
kratisk samfund, indebærer, at undtagelserne i stk. 2 skal fortolkes meget indskrænken
de24. Undtagelseme i stk. 2 omfatter ikke kun tilfælde af tilsigtet berøvelse af livet men 
også lovlig magtanvendelse, der har den utilsigtede følgevirkning, at en person afgår 
ved døden. En magtanvendelse, der har en sådan konsekvens, må ikke gå ud over, hvad 
der er "absolut nødvendigt" af hensyn til at nå et af de formål, der er nævnt i litra a til c 
( om at forsvare mod ulovlig vold, anholde eller forhindre flugt, undertrykke optøjer 
eller opstand). Domstolens vurdering af, om en magtanvendelse har været "absolut nød
vendig", er strengere og mere indgående end vurderingen af, om et indgreb har været 
"nødvendig i et demokratisk samfund", jf. stk. 2 i artikel 8-11 25 . Domstolen benytter 
med andre ord en streng proportionalitetsbedømmelse. 

Artikel 2 tinder også anvendelse under vanskelige sikkerhedsmæssige jbrhold, her
under væbnede konflikter, men ved anvendelsen af artikel 2 skal der tages hensyn til de 
vanskeligheder og hindringer, der kan være en følge af sådanne situationer26. 

11 Se Makaratzis mod Grækenland, dom af20.12.04, § 51. 
22 Se Makaratzis mod Grækenland, dom af20.12.04, § 51, Tzekov mod Bulgarien, dom af23.02.06, § 40. 
23 Se Makaratzis mod Grækenland, dom af20.12.04, §§ 49-55, hvor klager blevetjaget af et stort anta! 
politifolk, der gentagne gange benyttede revolvere, pistoler og halvautomatiske geværer med henblik på 
at passivisere og anholde klager, der blev påført alvorlig skade, ligesom det var et held, at han ikke døde, 
hvorfor artikel 2 fandt anvendelse. Se tillige Erikan Bulut mod Tyrkiet, dom af02.03.06, §§ 25-26, hvor 
klager faldt ud af et vindue på femte sal, mens han var frihedsberøvet, og hvor det var rent held, at han 
ikke døde affaldet, og hvor han kom alvorligt til skade og var indlagt på hospital i tre måneder, hvorfor 
artikel 2 var anvendelig. Se tillige Karagiannopoulos mod Grækenland, dom af2l.06.07, §§ 38-39, hvor 
klager blev ramt af skud i hovedet og blevet I 00 pct. invalid. Se tillige Sandru m.tl. mod Rumænien, dom 
af 08.12.09, §§ 51-54, om skud mod demonstranter, hvornogle døde og andre blev såret, og hvor artikel 2 
i det hele fandt anvendelse. Se derimod Tzekov mod Bulgarien, dom af23.02.06, §§ 42-44, hvor politiet 
hav de anvendt gummiku gler i forbindelse med anholdelsen af klager, der var bl evet ramt og såret af en 
gummikugle, der ikke havde indebåret risiko for klagers liv. Se endvidere Denis Vasilyev mod Rusland, 
dom af 17.12.09, §§ 92-96, hvor klager bagfra blev slået i hovedet i forbindelse med voldeligt røveri, og 
hvor han i længere tid var bevidstløs, og hvor klagen blev vurderet i forhold til artikel 3. Se tillige Soare 
m.tl. mod Rumænien, dom af 22.02.11, §§ 107-111, hvor klager bliver skudt i hovedet af en betjent i 
forbindelse med en anholdelse og blev påført alvorlige skader. Se tillige Trcvalcc mod Belgien, dom af 
14.06.11, §§ 55-62, om betjente der på kort afstand affyrer flere skud mod en person, der rammes og 
såres, uden dog at komme alvorligt til skade, men hvor personen kunne være blevet dødeligt såret. Se 
tillige Saso Gorgiev mod Makedonien (FYRM), dom af 19.04.12, §§ 36-38, om betjent, der på kort af
stand og uagtsomt aftyrer skud, der rammer person i brystet med betydelig skade til følge, og hvor det var 
et held, at personen overlevede. 
24 Se f.eks. Nachova m.11. mod Bulgarien, dom af06.07.05, § 94. 
25 Se McCann m.fl. mod Storbritannien, dom af27.09.95, § 149, Ramsahai m.tl. mod Holland, dom af 
15.05.07, §§ 286-287. Se tillige klagesag 17579/90, Kelly mod Storbritannien, atgørelse af 13.01.93, 
klagesag 10044/82, Stewart mod Storbritannien, afgørelse af I 0.07.84, hvor Kommissionen fremhævede, 
at opregningen aftilfælde, hvor berøvelse afliv ikke er i strid med artikel 2, er udtømmende. 
26 Se Al-Skein i m.fl. mod Storbritannien, dom af 07.07.11, §§ 161 og 164. 
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8.2. Livets begyndelse og provokeret abort 

Det følger af artikel 2, at ethvert menneskes ("everyone" på engelsk og "toute per
sone" på fransk) ret til livet skal beskyttes ved lov. Bestemmelsen beskytter retten til 
livet, men den definerer ikke, fra hvilket tidspunkt ethvert menneskes ret til livet skal 
beskyttes, dvs. hvornår livet begynder. Med andre ord definerer bestemmelsen ikke, 
hvad der forstås ved "ethvert menneske". Dette spørgsmål opstår navnlig i forbindelse 
med abortlovgivning, herunder om artikel 2 beskytter det ufødte fosters ret til livet. 

I Open Door-dommen27 skulle Domstolen tage stilling til en klage over irsk lovgiv
ning, der var til hinder for, at klagerne informerede irske kvinder om muligheden for at 
få foretaget provokerede aborter i udlandet. I den sag var det ikke nødvendigt for Dom
stolen at tage stilling til, om retten til abort var beskyttet af konventionen, eller om et 
foster var omfattet af beskyttelsen i artikel 2, idet det centrale i klagen var retten til at 
informere om abort, og dermed retten til ytringsfribed. 

Den tidligere Kommission har behandlet klager om abortlovgivning. Kommissionen 
har udtalt, at formuleringen "ethvert" ikke synes at være anvendelig på et ufødt barn28 . 

Kommissionen har ikke fondet det nødvendigt at afgøre, om artikel 2 også beskytter 
fostre, selv om den ikke har villet udelukke, at det under visse omstændigheder kan væ
re tilfældet29 . Uden at tage stilling til, om artikel 2 også beskytter fostre fra tidspunktet 
for undfangelsen, har Kommissionen lagt til grund, at retten til livet er underlagt "forud
satte begrænsninger" ("implied restrictions"), der tillader afslutning på graviditet (pro
vokeret abort) for at beskytte moderens liv eller helbred30 . Kommissionen har i den for
bindelse fremhævet, at der er forskelle mellem medlemsstaternes abortlovgivning, og at 
der er tale om et område, hvor staterne har en vis skønsmargin31 • Kommissionen har 
konkret vurderet, at anvendelsen af norsk lovgivning om abort ikke gik ud over med-
l k . 0 0 d 32 emsstaternes s ønsmargm pa omra et . 

Praksis er blevet fulgt af Domstolen. I Boso-sagen33 klagede en far i anledning af, at 
hans hustru mod hans vilje havde fået foretaget en provokeret abort i overensstemmelse 
med italiensk lovgivning. Domstolen undlod at tage stilling til, om et foster er beskyttet 
af artikel 2. Domstolen vurderede, at den italienske lovgivning, der havde til formål at 

27 Se Open Door og Dublin Well Woman mod Irland, dom af29. I0.92, § 66. 
28 Se klagesag 17004/90, H. mod Norge, afgørelse af 19.05.92, klagesag 8416/78, X. mod Storbritannien, 
afgørelse af 13.05.80. 
29 Se klagesag 17004/90, X. mod Norge, afgørelse af 19.05.92. 
30 Se klagesag 8416/78, X. mod Storbritannien, afgørelse af 13.05.80. 
31 Se klagesag 17004/90, X. mod Norge, afgørelse af 19.05.92. 
32 Se klagesag 17004/90, X. mod Norge, afgørelse af 19.05.92. Se tillige klagesag 11045/84, Knudsen 
mod Norge, afgørelse af08.03.85, om en præst i den norske folkekirke, der var blevet afskediget som 
følge af, at han nægtede at udføre visse funktioner som en protest mod en ny lov om abort, og hvor 
Kommissionen antog, at han ikke kunne hævde at være offer for en krænkelse af artikel 2. 
33 Se klagesag 50490/99, Boso mod Italien, afgørelse af05.09.02. Den italienske lovgivning tillod abort i 
de første 12 uger af graviditeten, hvis der var en risiko for moderens fysiske eller psykiske helbred. Efter 
dette tidspunkt kunne provokeret abort kun foretages, hvis der var risiko for, at moderen ville dø i tilfælde 
af fortsat graviditet, eller hvis der var risiko for, at barnet ville blive født med en alvorlig lidelse, der ville 
indebære en risiko for moderens fysiske eller psykiske helbred. Faderen havde anlagt sag mod hustruen 
med påstand om godtgørelse for tort som potentiel far og på vegne af barnet. Dette krav blev dog afvist af 
de nationale domstole, da moderen ikke havde handlet retsstridigt. Se tillige Vo mod Frankrig, dom af 
08.07.04, §§ 75-80, hvor praksis fra den tidligere Kommission og Domstol gennemgås og sammenfattes 
således, at med hensyn til abortlovgivning anses det ufødte barn ikke for en "person", der er direkte be
skyttet af artikel 2, og at hvis et ufødt barn har en "ret" til "liv", er denne forudsætningsvist begrænset af 
moderens rettigheder og interesser. 
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Der kan være tale om en udlænding, der har fået afslag på asyl, har fået inddraget en 
opholdstilladelse, udvises på grund af kriminalitet eller udleveres til strafforfølgning. I 
en sådan situation har artikel 2 som udgangspunkt eksterritorial virkning. En udvisning 
eller udlevering i tilfælde, hvor den pågældende udlænding risikerer dødsstraf, vil end
videre være i strid med 6. og 13. tillægsprotokol. På grund af 6. og 13. tillægsprotokol, 
der tillægges eksterritorial virkning, har artikel 2 navnlig betydning, hvis en medlems
stat ikke har ratificeret de nævne protokoller, eller hvis den pågældende udlænding ikke 
risikerer dødsstraf, men en anden behandling i strid med artikel 2. 

En medlemsstat vil som udgangspunkt ikke ifalde ansvar i forhold til artikel 2 i til
fælde, hvor staten eksporterer eller ti/lader eksport af våben til andre stater, der anven
der disse med døden til følge for personer. Kommissionen har således antaget, at ltalien 
ikke var ansvarlig i forhold til artikel 2 for en personskade som følge af brug af miner 
eksporteret fra Italien til lrak47 • 

8.5. Myndighedspersoners magtanvendelse og brug afvåben m.v. 

Myndighedspersoners magtanvendelse er ikke i strid med artikel 2, selv om den re
sulterer i dødsfald, når den sker for at varetage et af de formål, der er nævnt i bestem
melsen (litra a, b eller c) og ikke går ud over det "absolut nødvendige". 

Artikel 2 har praktisk betydning i tilfælde, hvor personer afgår ved døden under an
holdelse eller frihedsberøvelse. Domstolen har udtalt, at hvis en person, der er ved godt 
helbred, anholdes af politiet og efterfølgende afgår ved døden, mens vedkommende er i 
politiets varetægt, har staten pligt til at fremkomme med en plausibel forklaring på de 
begivenheder, der førte frem til dødsfaldet, og hvis staten ikke er i stand til at frem
komme med en sådan, statueres der krænkelse48 . Hvis en person dør i forbindelse med 
en anholdelse, påhviler det staten at godtgøre, at brugen af dødelig magtanvendelse var 
absolut nødvendig49 . Det samme gælder, hvis en person er afgået ved døden, mens ved
kommende var i myndighedemes varetægt, og myndighedspersoner har anvendt fysisk 
magt50• Hvis det i praksis kun er myndighederne, der kan vide, hvad der er foregået, 

justicc". Se Kaboulov mod Ukraine, dom af 19.11.09, § 99, hvor Domstolen gengiver praksis således, at 
det vil være i strid med artikel 2 at udvise eller udlevere en person, hvis personen udsættes for en reel 
risiko for dødsstraf. Se Al-Saadoon og Mufdhi mod Storbritannien, dom af02.03.10, §§ 123 og 137, hvor 
Domstolen udtaler, at det er i strid med artikel 2 at udlevere en person i tilfælde, hvor personen udsættcs 
for en reel risiko for dødsstraf. Se tillige L.M. m.fl. mod Rustand, dom af 15.10.15, ~ 108, hvor klagen 
vedrørende artikel 2 og 3 blev behandlet samlet i en sag om tvangsmæssig udsendelse af afviste asylansø
gere. Se tillige F .G. mod Sverige, dom af 23.03 .16, § 110, hvor risiko ved tvangsmæssig udsendelse til 
Iran blev vurderet i forhold til artikel 2 og 3 samlet. Se tillige A.L. (X. W.) mod Rusland, dom af 29.10.15, 
§§ 63-65, om udvisning uden at foretage en vurdering af risiko for dødsstraf. 
47 Se klagesag 22869/93, Tugar mod Italien, afgørelse af 18.10.95. 
48 Se Velikova mod Bulgarien, dom af 18.05.00, § 70, Anguelova mod Bulgarien, dom af 13.06.02, §§ 
112-122. Se tillige Ognyanova og Choban mod Bulgaricn, dom af 23.02.06, §§ 96-10 I, om en anholdt 
iført håndjern, der ryger ud af et vindue på en politistation og falder ca. I 0 meter ned og dør, og hvor der 
var en række skader på den afdøde, og hvor myndigheder hævdede, at den anholdte var hoppet ud, men 
hvor staten ikke var fremkommet med en tilstrækkelig forklaring på dødsfaldet og skademe. Se tillige 
TaYs mod Frankrig, dom af0l.06.06, §§ 88-95, om en person med aids, der dør, mens han er i detentionen 
på grund affuldskab og ophidselse, og hvor regeringen ikke var kommet med en plausibel forklaring på 
uoverensstemmelser i lægelige rapporter eller på årsagerne til skademe, der var opstået, mens afdøde 
befandt sig i detentionen, hvorfor der blev statueret krænke\se. 
49 Se Makbule Kaymaz m.fl. mod Tyrk i et, dom af 25.02.14, §§ I 03 og 116. 
50 Se Ismail Ertak mod Tyrkiet, dom af09.05.00, §§ 131-133, Salman mod Tyrkiet, dom af 27.06.00, §§ 
97-103. 
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stater en pligt til at etablere en retstilstand, der pålægger hospitaler, hvad enten de er 
offentlige eller private, en pligt til at fastlægge procedurer til beskyttelse aj patienters 
liv, samt en forpligtelse til at etablere et effektivt og uafhængigt retligt system, der kan 
fastslå årsagen til dødsfald, der /inder sted på et hospital, og det mulige ansvarfor det 
involverede sundhedspersonale202 • I disse sager har det betydning, om det er muligt at 
anlægge civilt erstatningssøgsmål mod hospitalet for derved at få fastslået, om der er 
begået fejl eller forsømmelser203 . 

8.7. Statens positive pligt til at beskytte liv 

Artikel 2 pålægger staten en positiv pligt til at beskytte liv. Domstolen har fastslået, 
at retten til livetindebærer, at medlemsstaterne skal tage passende foranstaltninger for at 
sikre livet for personer, der falder ind under statens jurisdiktion204. Statens positive plig
ter finder anvendelse ved enhver aktivitet, hvad enten den er offentlig eller ej, hvor ret
ten til liv udsættes for fare, herunder farlige aktiviteter i form af industrielle aktivite
ter205, jernbanedrift206, lægelige behandling207, farligt arbejde208 og udsættelse for livs
farlige stoffer på arbejdsplads209. Den positive pligt er ikke begrænset til forsætlige be
røvelser af liv, men omfatter også dødsfald som følge af bl.a. uheld eller ulykker210. De 
positive pligter gælder både ved statens handlinger og undladelser2 11 • Hvis den pågæl
dende aktivitet ikke resulterer i dødsfald eller en aktuel og nærliggende risiko herfor, 

202 Se klagesag 37900/97, Erikson mod ltalien, afgørelse af 26.10.99, Calvelli og Ciglio mod Italien, dom 
af 17.01.02, § 49, Byrzykowski mod Polen, dom af 27.06.06, § 104, Silih mod Slovenien, dom af 
09.04.09, §§ 192-196. Se tillige klagesag 20948/92, l~iltan mod Tyrkiet, afgørelse af 22.05.95, DR nr. 81, 
side 35. Se tillige klagesag 26775/02, Sottani mod ltalien, afgørelse af24.02.05, hvor det ikke fandtes at 
udgøre en krænkelse, at der ikke blev foretaget en retsmedieinsk obduktion afklagerens hustru, der døde 
på et hospital, idet der ikke var grundlag for at mistænke nogen for en strafbar handling i forbindelse med 
dødsfaldet. Se tillige Gray mod Tyskland, dom af 22.05.14, § 80. 
203 Se klagesag 37900/97, Erikson mod ltalien, afgørelse af 26.10.99. Se tillige Vo mod Frankrig, dom af 
08.07.04, §§ 85-95, hvor Domstolen vurderede, at det var tilstrækkeligt, at klageren havde mulighed for at 
kræve erstatning i anledning afen lægelig fcjl, der havde medført, at klageren mistede sit ufødte barn, og 
at det således ikke udgjorde krænkelse, at der ikke fandtes strafferetlige retsmidler, idet de nationale reg
ler om uagtsomt manddrab ikke omfattede et ufødt barn. Se tillige Silih mod Slovenien, dom af09.04.09, 
§§ l 92-196, hvorefter det tillige er et krav, at klager har adgang til en effektiv og hurtig behandling af 
kravet om erstatning. 
204 Se L.C.B. mod Storbritannien, dom af09.06.98, § 36. 
205 Se Oneryildiz mod Tyrkiet, dom af30.11.04, § 71. 
206 Se Kalender mod Tyrkiet, dom af 15.12.09, § 43. 
207 Se G.N. m.fl. mod ltalien, dom af0l.12.09, §§ 85-95. 
208 Se Vitnes m.tl. mod Norge, dom af 05.12. I 3, §§ 219 og 223, om arbejde som dykker. 
209 Se Brineat m.fl. mod Malta, dom af 24.07 .14, §§ 79-81, om udsættelse for asbest på et statsejet skibs
værtl. 
210 Se Yasaroglu mod Tyrkiet, dom af20.06.06, § 49, hvor en betjent forsøgte at standse en person men 
faldt, hvorved betjentens våben ved en fejl blev ai1yret og ramte den tlygtende, der døde. Se tillige Dodov 
mod Bulgarien, dom af 17.01.08, §§ 79-98, om myndigheders ansvar for manglende tilsyn med ældre og 
behandlingskrævende patient med fremskreden alzheimer, der forsvinder fra et plejehjem og må formodes 
at være afgået ved døden. Se tillige Ciechonska mod Polen, dom ar 14.06.1 1, §§ 68-79, om træ på kom
munalt område, der vælter og forvolder dødsfald, og hvor der var spørgsmål om manglende tilsyn. Se 
tillige Bane! mod Litauen, dom af 18.06.13, §§ 67-73, om en kommunes manglende vedligeholdelse af en 
bygning, der forvolder død, da en altan falder ned og rammer en dreng. 
211 Se Pasa og Erkan Erol mod Tyrkiet, dom af 12.12.06, § 25. Se tillige Ciechonska mod Polen, dom af 
14.06.11, §§ 68-79, om statens positive pligter i anledning af væltet træ på kommunalt område, der for
volder dødsfald. Se tillige Bane! mod Litauen, dom af 18.06.13, §§ 67-73, om en kommunes manglende 
vedligeholdelse afbygning, der forvoldte en drengs død, da en altan faldt ned. 
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men derimod indebærer en risiko for liv og helbred på længere sigt, kan det være mere 
nærliggende at vurdere statens positive pligter i forhold til artikel 8212 . Det samme gæl
der, hvis der er tale om ikke livstruende sygdomme213 . 

Statens positive pligter indebærer først og fremmest pligt til at sikre en lovgivning, 
der generelt jiJrbyder berøvelse aj liv, samt sikre nødvendige strukturer til håndhævelse 
af et sådant forbud, herunder etablering af en politistyrke med ansvar for at efterforske 
og bekæmpe overtrædelser214. Den positive handlepligt indebærer således, at stateme 
skal indføre effektive strafferegler, der skal afholde personer fra at begå forbrydelser 
mod andre, og disse strafferegler skal suppleres af effektive håndhævelsesmekanismer, 
der kan medvirke til at forebygge, undertrykke og sanktionere overtrædelser215 . Der skal 
indføres lovgivning og administrative systemer, der effektivt kan afskrække mod trusler 
mod retten til livet216 . 

Det effektive og uafhængige retlige system, som stateme har pligt til at etablere, be
høver ikke nødvendigvis i alle tilfælde at omfatte strafferetlige sanktioner, idet der også 
kan være tale om civile retsmidler, hvad enten der er tale om selvstændige civile rets
midler eller retsmidler, der knytter sig til behandling af straffesager. De pågældende 
retsmidler skal skabe mulighed for at fastlægge et eventuelt ansvar og pålægge eventu
elle civile sanktioner, f.eks. erstatningsansvar eller disciplinære foranstaltninger217 . Hvis 
der ikke er tale om forsætlige krænkelser af retten til liv eller fysisk integritet, kræver 
konventionen således ikke nødvendigvis strafferetlige sanktioner, idet civile, admini
strative eller disciplinære retsmidler kan være tilstrækkelige218 • Hvis der er tale omfor
sætlige krænkelser af retten til liv, er det et krav, at national ret foreskrive strafferetlige 
sanktioner. Hvis der er tale om uagtsomme forhold, kan civile retsmidler være tilstræk
kelige, herunder mulighed for at kræve erstatning. Hvis der ikke er tale om forsætlige 
forhold, men uagtsomheden eller forsømmelsen ikke blot er udtryk for simpel uagtsom
hed, men grovere uagtsomhed, kan der være krav om strafferetlige sanktioner219 . 

Der overlades et betydeligt skøn til nationale domstole ved vurdering af, hvad der må 
anses for en passende sanktion for bl.a. drab begået af myndighedspersoner, men der må 
ikke være et åbenbart misforhold mellem handlingens alvor og den idømte straf20 . Det 
kan udgøre en krænkelse, hvis en person, der dømmes for berøvelse af liv i strid med 
artikel 2, idømmes en straf, der er uforholdsmæssig lav221 • Det kan også udgøre en 

212 Se Vil nes m.fl. mod Norge, dom af05. I 2.13, § 234, om skadevirkningerne på lang sigt af arbejde som 
dykker på grund affor hurtig trykudligning eller "dekompressering". 
213 Se Brincat m.fl. mod Malta, dom af 24.07 .14, §§ 83-85, om ansatte på et statscjet skibsværft, der var 
påført en række helbredsproblemer som følge af udsættelse for asbest, men hvor der ikke var tale om 
livstruende sygdomme. 
214 Se Osman mod Storbritannien, dom af 28.10.98, § 115, 'fekdag mod Tyrk i et, dom af 15.01.04, § 79, 
Nuray Sen mod Tyrkiet (nr. 2), dom af30.03.04, § 175, Makaratzis mod Grækenland, dom af 20.12.04, § 
57. 
215 Se L.C.B. mod Storbritannien, dom af09.06.98, § 36, Makaratzis mod Grækenland, dom af 20.12.04, 
§ 57, Mustafa Tune og Fecire Tune mod Tyrkiet, dom af 14.04.15, § 171. 
216 Se Oneryildiz mod Tyrkiet, dom af 30.11.04, § 89. 
217 Se Calvelli og Ciglio mod ltalien, dom af 17.01.02, § 51, Oneryildiz mod Tyrkiet, dom af30.l 1.04, § 
92. 
118 Se Vo mod rrankrig, dom af 08.07 .04, § 90, Calvelli og Ciglio mod ltalien, dom af 17.01.02, § 51, 
Mastromatteo mod Italien, dom af 24.10.02, §§ 90, 94 og 95, Trubnikov mod Rusland, dom af05.07.05, 
§ 86, Byrzykowski mod Polen, dom af27.06.06, § 105, Dodov mod Bulgarien, dom af 17.01.08, § 87. 
219 Se Oruk mod Tyrkiet, dom af04.02.14, §§ 65-66. 
2111 Se Armani Da Silva mod Storbritannien, dom af 30.03.16, § 238. 
221 Se Nikolova og Velichkova mod Bulgarien, dom af 20.12.07, §§ 58-64, hvor to betjente var dømt for 
forsætlig grov vold, der uagtsomt havde resulteret i dødsfilld, var blevet idømt lovens mildeste strafpå 
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krænkelse, hvis domstole fastslår, at en myndighedspersons magtanvendelse med døden 
til følge har været uforholdsmæssig, men alligevel lader straffen bortfalde på grund af 
overskridelse af grænseme for lovlig nødværge som følge af frygt og ophidselse222 . Det 
kan også udgøre en krænkelse, hvis myndighedemes efterforskning og undersøgelse 
tager så lang tid, at der i mellemtiden er indtrådt forældelse for eventuelt strafansvar, 
således at sagerne slutter på grund af forældelse223 . Det vil som udgangspunkt være 
uforeneligt med konventionen, hvis staten meddeler amnesti for krænkelser af funda
mentale menneskerettigheder, herunder drab på og mishandling af civile224 . Det kan 
udgøre en krænkelse, hvis det ikke er muligt at gennemføre en straffesag til dom på 
grund af tiltaltes udeblivelse, når gerningsmanden unddrager sig strafforfølgning225 . Det 
er et krav, at myndigheder udviser omhu vedfuldbyrdelse af domme for alvorlige kræn
kelser af retten til liv, og det kan derfor udgøre en krænkelse, hvis en dom, hvorved en 
gerningsmand idømmes fængselsstraf, fuldbyrdes med forsinkelse226• 

Det kan være berettiget ikke at pålægge individuelt strafansvar for drab begået af 
myndighedspersoner, men alene at pålægge et institutionelt myndighedsansvar for det 
pågældende drab227 • 

Hvis der både findes strafferetlige sanktioner og civile retsmilder, og staten ikke har 
opfyldt de positive forpligtelser til at foretage en tilstrækkelig undersøgelse af hændel
sesforløbet, kan det bevirke, at mulighed for at anlægge civil sag med krav om erstat
ning er dømt til at mislykkes og derfor ikke udgør et effetivt retsmiddel228 • 

Staten har pligt til at fastsætte en høj professionel standard.for retshåndhævelsessy
stemet og sikre, at personer, der gør tjeneste, leverop til de fastsatte krav229 . Når staten 

fængsel i 3 år, der blev gjort betinget, ligesom de fortsatte i tjenesten efter episoden. Se tillige Ali og 
Ayse Duran mod Tyrkiet, dom af0S.04.08, §§ 65-73, hvor betjente blev dømt for vold med døden til 
følge begået over for en frihedsberøvet mistænkt, og hvor fængselsstraffe på 2 år og 9 måneder blev gjort 
betinget. Se tillige Kasap m.fl. mod Tyrkiet, dom af 14.01.14, §§ 58-62, hvor en betjent blev uagtsomt at 
have forvoldt en persons død i forbindelse med en anholdelse, hvor brug af skydevåben ikke var absolut 
nødvendig, men hvor straffen på fængsel i l år og 8 måneder blev gjort helt betinget. 
222 Se Aydan mod Tyrkiet, dom af 12.03.13, om person fra sikkerhedsstyrker, der i forbindelse med en 
voldelig demonstration skyder ud gennem et køretøj med et maskingevær og rammer og dræber en tilfæl
dig person. 
223 Se Senti.irk mod Tyrkiet, dom af 09.04.13, §§ 98-106, om efterforskning af straffesag mod læger m.v. 
på et universitetshospital. Se tillige Imren mod Tyrkiet, dom af 13.09.16, §§ 61-62, om strafforfølgning i 
anledning af døds fald som følge af ildebrand på en privat arbejdsplads, hvor straffesagen mod den ansvar
lige medarbejder og arbejdsgiveren endte, idet der var indtrådt forældelse. Se tillige M. Ozel m.n. mod 
Tyrkiet, dom af 17. I 1.15, §§ 191-200, om efterforskning og strafforfølgning mod personer, der var an
svarlige for byggerier, der ikke opfyldte de gældende byggekrav, der var gældende for et område med 
kendt risiko for jordskælv. 
224 Se Margus mod Kroatien, dom af27.05.14, §§ 124-128. 
225 Se Ozti.ine mod Tyrkiet, dom af09.02.16, §§ 54-60, hvor en hjemvist sag ikke kunne gennemføres til 
dom, idet national ret krævede, at tiltalte skulle have afgivet forklaring for retten, selv om de tiltalte havde 
afgivet forklaring under den tidligere behandling af straffesagen, således at de tiltaltes unddragelse i prak
sis bevirkede, at straffesagen ikke kunne gennemføres til dom. 
226 Se Kitanovska Stanojkovic m.fl. mod Makedonien (FYRM), dom af 13.10.16, §§ 28-34, hvor der gik 
18 måneder, inden en endelig dom for væbnet røveri blev fuldbyrdet, og hvor spørgsmålet blev vurdere! i 
forhold til de processuelle forpligtelser. 
227 Se Armani Da Sil va mod Storbritannien, dom af 30.03.16, §§ 283-288, hvor politimyndigheden blev 
dømt i en straffesag og endvidere var erstatningspligtig på grund af mangler ved politiaktionen, men hvor 
ingen betjent blev holdt individuelt ansvarlig. 
228 Se Tarariyeva mod Rusland, dom af 14.12.06, §§ 90-103, om utilstrækkclig efterforskning i anledning 
af en frihedsberøvet, der dør som følge af utilstrækkelig lægclig behandling. 
229 Se Gorovenky og Bugara mod Ukraine, dom af 12.01.12, § 38. 
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overlader skydevåben til sådanne personer, herunder politibetjente, har den pligt til at 
sikre, at de pågældende modtager tilstrækkelig uddannelse i håndtering af våben, at der 
foretages tilstrækkelig vurdering af de pågældendes egnethed til at besidde våben, samt 
at der er regler for opbevaring af sådanne skydevåben230 . En sådan uddannelse og ud
vælgelse skal bl.a. medvirke til at sikre, at sådanne personer handler forsvarligt og for
holdsmæssigt også i pressede situationer231 . 

Ved racistisk motiveret vold og drab er det ikke nødvendigvis et krav, at det forhold, 
at handlingen er racistisk motiveret, er særskilt kriminaliseret eller strafskærpende, når 
det efter national ret er muligt at tillægge dette betydning som en skærpende omstæn
dighed232. 

Den positive pligt sikrer ikke en afdød persons nærtstående ret til at opnå straffor
følgning eller domfældelse af tredjemand, eller at en strafforfølgning nødvendigvis skal 
resultere i domfældelse233. 

Den positive pligt til at beskytte liv indebærer et krav om, at der skal iværksættes en 
officiet og effektiv undersøgelse, når der er grund til at tro, at en person har været udsat 
for potentielt dødelige skader under mistænkelige omstændigheder234 . På samme måde 
har myndigheder pligt til at træffe nødvendige foranstaltninger for at beskytte liv, her
under iværksætte en undersøgelse, hvis en person forsvinder under livstruende omstæn
digheder235. Der henvises til afsnittet ovenfor om pligt til at efterforske i anledning af 
dødsfald. 

Ved gennemførelsen af politiaktioner m. v., hvor der anvendes skydevåben m. v., og 
som indebærer risiko for liv, har staten visse positive pligter. Der henvises til afsnittet 
ovenfor om magtanvendelse m.v. 

Statens positive pligt til at beskytte liv, og dermed pligt til at kriminalisere, efterfor
ske og retsforfølge drab på og mishandling af private indebærer, at det som udgangs
punkt vil være uforeneligt med konventionen af meddele amnesti fiJr sådanne krænkel
ser af fundamentale menneskerettigheder236 . Der kan dog muligvis tænktes tilfælde, 
hvor det kan være berettiget at meddele amnesti for sådanne forbrydelser237. Det kan i 
den forbindelse bemærkes, at Kommissionen ikke har anset det for at være i strid med 
artikel 2, at Frankrig vedtog en lov, der gav amnesti som led i løsningen af konflikter 
mellem forskellige befolkningsgrupper i Ny Kaledonien, og som indebar, at straffor
følgning af de mistænkte mordere til klagernes nære slægtninge blev standset238• 

Myndigheders handlinger eller undladelser på sundhedsområdet kan rejse spørgsmål 
om statens positive pligter. Stater har positiv pligt til at indføre passende lovgivning, der 

130 Se Gorovenky og Bugara mod Ukraine, dom af 12.01.12, §§ 35-40, om en politibetjent, der i fritid og 
uden sammenhæng med politimæssig opgave benytter tjenestevåben og dræber en person. 
231 Se Aydan mod Tyrkiet, dom af 12.03.13. 
132 Se Angelova m.fl. mod Bulgarien, dom af26.07.07, § 104. 
133 Se Yasaroglu mod Tyrkiet, dom af20.06.06, § 60, med henvisning til praksis, Byrzykowski mod Po
len, dom af27.06.06, § 105. 
234 Se Pereira Henriques mod Luxembourg, dom af09.05.06, § 56, om dødsfald i forbindelse med en 
arbejdsulykke under omstændigheder, hvor nogen eventuelt kunne gøres ansvarlig for dødsfaldet. Se 
tillige Binisan mod Rumænien, dom af 20.05.14, §§ 76-91, om en alvorlig arbejdsulykke, hvor offeret 
overlevede. 
235 Se Osmanoglu mod Tyrkiet, dom af24.0 l.08, §§ 70-84. 
236 Se Margus mod Kroatien, dom af27.05.14, §§ 124-128. 
137 Se Margus mod Kroatien, dom af27.05.14, § 139, hvor Domstolen imidlertid undlod at tage endelig 
stilling til spørgsmålet. 
238 Se klagesag 16734/90, Dujardin m.tl. mod Frankrig, afgørelse af02.09.9I. 

241 

1503



beskytter patienters liv239 . Hvis en medlemsstat har gennemført passende bestemmelser, 
der skal sikre en høj professionel standard blandt sundhedspersonale og skal beskytte 
patienters liv, vil forhold som fejlskøn begået af eller manglende koordinering mellem 
sundhedspersonale ved behandling af patienter ikke i sig selv være tilstrækkelige til at 
gøre staten ansvarlig240. I sager om dødsfald på hospital m.v. vil Jægers handlinger eller 
undladelser sjældent rejse spørgsmål i forhold til den materielle del af artikel 2, og det 
vil snarere være spørgsmål, om staten har opfyldt de processuelle pligter, der følger af 
artikel 2, herunder iværksat passende undersøgelse af omstændighederne, så årsagerne 
til dødsfaldet kan blive fastslået og eventuelt ansvar blive placeret241 . De processuelle 
pligter indebærer, at der skal være et effektivt og uafhængigt retligt system, hvorved 
årsagen til dødsfald kan blive undersøgt og fastlagt, når patienter dør i sundhedsperso
nales varetægt, hvad enten det er i den offentlige eller private sundhedssektor, og hvor
ved de ansvarlige kan blive holdt ansvarlige for handlingeme242 • Der kan være tilfælde, 
hvor der statueres materie! krænkelse af artikel 2, altså at den lægelige behandling udgør 
en krænkelse af artikel 2, men det må forudsætte, at de begåede fejl og forsømmelser er 
forholdsvis grove og åbenbare243 • I sager om lægelig fejlbehandling og uagtsomhed ud
vist aj sundhedspersonale i forbindelse med behandling af patienter kræver de positive 
pligter, at skadelidte har mulighed for at anlægge en civil sag, eventuelt i tilknytning til 
en straffesag, med henblik på at ra fastslået eventuelt ansvar og opnå passende civilret
lig kompensation, typisk i form af erstatning244 . Hvis fejl udvist af sundhedspersonale 
går ud over, hvad der kan karakteriseres som fejlskøn eller forsømmelse, kan der være 
pligt til at sikre strafferetlige sanktioner245 . Muligheden for at anlægge en civil sag kan 
imidlertid blive indholdsløs, hvis myndigheders undersøgelse af omstændighederne ved 
dødsfaldet er så ringe og mangelfold, at det reelt ikke er muligt at gøre et eventuelt civilt 
ansvar gældende246 . Hvis en patient påføres en uhelbredelig og livstruende sygdom som 
følge af fejl begået af sundhedspersonale eller sundhedsmyndigheder, kan det følge af 
statens positive pligter, at patienten skal tilkendes erstatning til dækning af fremtidig 
behandling og udgifter til medicin247 • Staten har som udgangspunkt ikke pligt til at sikre 
et vist behandlingsniveau med hensyn til kapacitet eller kvalitet, idet dette i vidt omfang 
beror på ressourcer og prioriteringer, men det kan begrunde krænkelse, hvis en patients 
liv udsættes for fare på grund af manglende koordinering mellem hospitaler og patienter 

239 Se Eugenia Lazar mod Rumænien, dom af 16.02.10, § 66. 
240 Se klagesag 45305/99, Powell mod Storbritannien, afgørelse af04.05.00, klagesag 65653/01, Niteeki 
mod Polen, afgørelse af 21.03.02, klagesag 61827 /00, Glass mod Storbritannien, afgørelse af 18.03.03, 
Byrzykowski mod Polen, dom af27.06.06, § 104, Eugenia Lazar mod Rumænien, dom af 16.02.10, § 68. 
241 Se Eugenia Lazar mod Rumænien, dom af 16.02.10, §§ 68-71, Asiye Gene mod Tyrk i et, dom af 
27.01.15, § 69, Sayan mod Tyrkiet, dom af 11.10.16, §§ 114-122. 
242 Se Gray mod Tyskland, dom af22.05.14, § 80. 
243 Se Asiye Gene mod Tyrkiet, dom af27.0l.15, §§ 74-87, Aydogdu mod Tyrkiet, dom af30.08.16, §§ 
76-88. Se samtidig Sayan mod Tyrkiet, dom af 11.10.16, §§ 100-113, om dødsfald i forbindelse med 
fødsel, hvor der ikke blev statueret krænkelse. 
244 Se Calvelli og Ciglio mod ltalien, dom af 17.01.02, § 51, Colak og Tsakiridis mod Tyskland, dom af 
05.03.09, § 30, Silih mod Slovenien, dom af 09.04.09, §§ 192-196, Gray mod Tyskland, dom af 22.05.14, 
§ 81, klagesag 3853/14, A.V. mod Estland, afgørclse af29.03.16, §§ 65-75. 
245 Se Asiye Gene mod Tyrkiet, dom af27.0l.15, § 73. 
246 Se Eugenia Lazar mod Rumænien, dom af 16.02.10, §§ 73-92. 
247 Se Oyal mod Tyrkiet, dom af 23.03.10, §§ 67-78, hvor et for tidligt født barn smittes med hiv gennem 
blodtransfusion, og hvor nationalc domstole havde fastslået, at såvel hospitalet som sundhedsministeriet 
var erstatningsansvarlige, men hvor en tilkendt erstatning fclf ikke-økonomisk skade kun kunne dække et 
års udgifter til mcdiein, og hvor familien var ude af stand til at atholde udgiftcrne selv. 
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nægtes behandling248 . I Colak-dommen249 fik klagers samlever konstateret, at han var 
smittet med aids, hvilket han fortalte parrets læge, der ikke informerede klager. Klager 
fik efterfølgende konstateret, at hun også var smittet med aids, og hun anlagde erstat
ningssag mod lægen. Nationale domstole udtalte, at lægen havde begået en fejl ved ikke 
at informere klager, men der var ikke tale om en "alvorlig behandlingsfejl" ("gross error 
in treatment"). Der var derfor ikke grundlag for at fravige udgangspunktet om, at klager 
havde bevisbyrden for årsagssammenhæng mellem fejlen og skaden. Da hun ikke kunne 
bevise, at hun var blevet smittet, efter at lægen burde have fortalt hende om samleverens 
sygdom, frifandtes lægen. Domstolen fastslog, at de positive forpligtelser var opfyldt. 

Som nævnt er det ikke kun ved magtanvendelse, der resulterer i dødsfald, at myndig
heder har en positiv pligt til at indlede en efterforskning af omstændighederne omkring 
dødsfaldet. Pligten til at indlede en undersøgelse gælder formentlig i alle tilfælde, hvor 
der er tale om dødsfald under omstændigheder, der potentielt kan indebære ansvar for 
staten250 . Pligten gælder også, hvis personer dør inden for det offentlige sundhedsvæsen. 
Domstolen har således fastslået, at de positive pligter, der følger af artikel 2, pålægger 
stater en pligt til at etablere en retstilstand, der pålægger hospitaler, hvad enten de er 
offentlige eller private, en pligt til at fastlægge procedurer til beskyttelse af patienters 
liv, samt en forpligtelse til at etablere et effektivt og uafhængigt retligt system, der kan 
fastslå årsagen til dødsfald, derfinder sted på et hospital, og det mulige ansvar for det 
involverede sundhedspersonale251 • l disse sager har det betydning, om det er muligt at 
anlægge civilt erstatningssøgsmål mod hospitalet for derved at få fastslået, om der er 
begået fejl eller forsømmelser252 • 

Visse typer medicin og lægelig behandling indebærer risicifor patienters liv og hel
bred, og myndigheders viden herom kan stige med tiden, så de får pligt til at træffe for
anstaltninger for at beskytte patienters liv. Der kan f.eks. være tale om, at myndigheder 
får viden om, at behandling af blødere m.v. med blod og blodprodukter indebærer risiko 
for smitte med hiv og Hepatitis C, men at det er muligt at imødegå denne risiko ved 
behandling af donorblod. I så fald er det afgørende, om myndigheder har gjort, hvad der 
med rimelighed kunne forventes i lyset af den viden, myndighederne havde253 . 

248 Se Asiye Gene mod Tyrkiet, dom af27.01.15, §§ 74-87, hvor etfortidligt født barn blev sendtfrem og 
tilbage mcllcm hospitaler, uden at modtage nødvendig behandling, og uden tilstrækkelig koordinering og 
samarbejde mellem hospitalcrnc, og hvor barnet endte med at dø. 
249 Se Colak og Tsakiridis mod Tyskland, dom af05.03.09, §§ 28-36. 
250 Se Oneryildiz mod Tyrkiet, dom af30.l 1.04, §§ 91-96, om statens positive pligter ved dødsfald som 
følge af gascksplosion påen ]osseplads. Se tillige Kalender mod Tyrkiet, dom af 15.12.09, §§ 51-53, om 
dødsfald i frirbinde Ise med jernbaneulykke. 
251 Se klagesag 37900/97, Erikson mod Italien, afgørelse af 26.10.99, Calvelli og Ciglio mod ltalien, dom 
af 17.01.02, § 49, Byrzykowski mod Polen, dom af27.06.06, § 104, Silih mod Slovenien, dom af 
09.04.09, §§ 192-196. Se tillige klagesag 20948/92, l~iltan mod Tyrkiet, afgørelse af 22.05.95, DR nr. 81, 
side 35. Se tillige klagesag 26775/02, Sottani mod ltalien, afgørelse af24.02.05, hvor det ikke fandtes at 
udgøre en krænkelse, at der ikke blev foretaget en retsmedicinsk obduktion afklagerens hustru, der døde 
på et hospital, idet der ikke var grundlag for at mistænke nogen for en strafbar handling i forbindelse med 
dødsfaldet. Se tillige Gray mod Tyskland, dom af22.05.14, § 80. 
252 Se klagesag 37900/97, Erikson mod Italien, atgørelse af26.10.99. Se tillige Vo mod Frankrig, dom af 
08.07.04, §§ 85-95, hvor Domstolen vurderede, at det var tilstrækkeligt, at klageren havde mulighed for at 
kræve erstatning i anledning af en lægelig fejl, der havde medført, at klageren mistede sit ufødte barn, og 
at det således ikke udgjorde krænkelse, at der ikke fandtes strafferetlige retsmidler, idet de nationale reg
ler om uagtsomt manddrab ikke omfattede et ufødt barn. Se tillige Silih mod Slovenien, dom af09.04.09, 
§§ 192-196, hvoretter det tillige er et krav, at klager har adgang til en effektiv og hurtig behandling af 
kravet om erstatning. 
253 Se G.N. m.fl. mod ltalien, dom afOl.12.09, §§ 85-95. 
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Det vil kunne rejse spørgsmål i forhold til artikel 2, hvis myndigheder udsætter en 
persons liv for fare ved at nægte adgang til sundhedsydelser, som staten har påtaget sig 
at stille til rådighed for befolkningen i almindelighed254 . Domstolen har dog undladt at 
tage stilling til, i hvilket omfang artikel 2 pålægger medlemsstateme en positiv pligt til 
at stil le sundhedstjenester, der har et vist niveau, til rådighed for befolkningen255 . I Ni
tecki-sagen256 vurderede Domstolen ikke, at Polen have positiv pligt til helt at refundere 
udgift:er til dyr medicin til klager, der var mindrebemidlet og led af en dødelig sygdom. 
Klager havde gennem flere år modtaget gratis behandling og medicin gennem det of
fentlige sygesystem og kunne få refunderet 70 pct. af udgifteme til den dyre medicin, 
men skulle betale resten selv. I Sentiirk-dommen257 fandtes det at udgøre en krænkelse, 
at en kvinde, der var blevet undersøgt på et universitetshospital og havde brug for en 
akut operation på grund af et dødt foster, blev nægtet behandling, fordi hun ikke kunne 
betale ca. 1.000 EUR som sikkerhed. Hun blev i stedet kørt til et andet hospital i en am
bulance uden læge. På vej til hospitalet døde hun. Kvindens tilstand var alvorlig, der var 
brug for akut behandling, og personalet var bekendt med risikoen. 

Statens positive pligter på sundhedsområdet indebærer ikke, at staten har pligt til at 
tillade adgang til eksperimentel og ikke godkendt medicinsk behandling til behandling 
af livstruende sygdomme258 . Staten kan derfor nægte behandling med medicin, der ikke 
er godkendt i staten eller et andet land. 

Myndigheder har pligt til at tage vare på frihedsberøvedes liv og helbred. Hvis en 
frihedsberøvet har helbredsproblemer, herunder på grund af skader i forbindelse med 
anholdelse, og disse er kendte for myndigheder, vil det udgøre en krænkelse af statens 
positive pligt til at beskytte liv, hvis myndigheder ikke gør noget eller ikke gør noget 
tilstrækkeligt hurtigt med henblik på at sikre den frihedsberøvede nødvendig lægelig 
behand!ing259 . Det samme gælder, hvis den frihedsberøvede lider af kendt sygdom260 • 

Det har betydning i tilfælde, hvor den frihedsberøvede dør. Hvis behandlingen er uti]-

254 Se Cypern mod Tyrkiet, dom af I 0.05.01, § 219. Se tillige Panaitescu mod Rumænien, dom af 
10.04.12, §§ 30-38, hvor statens ikke gav en kræftsyg den medicinske behandling, han havde brug for og 
krav på at modtage uden betaling. 
255 Se Cypem mod Tyrkiet, dom af 10.05.01, § 219. 
256 Se klagesag 65653/01, Nitecki mod Polen, afgørelse af2l.03.02. 
257 Se Sentlirk mod Tyrkiet, dom af09.04.13, §§ 84-97. 
258 Se Hristozov m.fl. mod Bulgarien, dom af 13.11.12, §§ l 06-109, om krærtsyge patienter, der forgæves 
var behandlet med gængse behandlinger. 
259 Se Anguelova mod Bulgarien, dom af 13.06.02, §§ 125-131. Se tillige Tarariyeva mod Rusland, dom 
af 14.12.06, §§ 76-89, om en frihedsberøvet med mavesår, der døde kort tid efter en operation, og hvor 
myndigheder kendte til lidelsen, men hvor behandlingen var utilstrækkelig med hensyn til optegnelser i 
journaler, undersøgelser, opfølgning, tilsyn og behandling før, under og efter operationen. Se tillige 
Saoud mod Frankrig, dom af 09.10.07, §§ 90-104, om anholdelse af psykisk syg, voldelig og truende 
person, der blev presset mod jorden liggende på maven i en halv time og døde afhjertestop som følge af 
kvælning, og hvor myndigheder havde tilsidesat en positiv pligt til at beskytte anholdtes liv. Se tillige 
Dzieciak mod Polen, dom af 09. 12.08, §§ 93-101, om en person, der led af en alvorlig hjertelidelse, var 
varetægtsfængslet i 4 år, og hvor den lægelige behandling var utilstrækkelig og for sent iværksat, og hvor 
vedkommende dør, mens han var varetægtsfængslet. Se tillige Jasinskis mod Letland, dom af 21.12.10, 
§§ 58-68, om anbringelse af døvstum ung mand i detentionen, der var faldet og havde slået hovedet, uden 
at han blev undersøgt aflæger, og hvor politiet ikke kunne kommunikere med ham, ligesom de ikke rea
gerede, da han bankede på celledøren, og hvor betjente efter 7 timer forsøgte at vække manden, og hvor 
der gik yderligere 7 timer, inden en ambulance blev tilkaldt. 
260 Se Makharadze og Sikharulidze mod Georgien, dom af22. I 1.11, §§ 75-93, om utilstrækkclig lægelig 
behandling af afsoner, der led af en form for tuberkulose, der var multiresistent over for medicinsk be
handling, og hvor klager ikke blev sikret adgang til den nødvendige specialiserede behandling. 
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strækkelig, men den frihedsberøvede ikke dør, kan behandlingen rejse spørgsmål i for
hold til artikel 3. Hvis en frihedsberøvet dør på grund af helbredsproblemer, har staten 
pligt til at komme med en rimelig forklaring på årsagen til dødsfaldet og den ydede læ
gelige behandling261 . Staten skal have gjort, hvad der med rimelighed kan forlanges, for 
at forhindre dødsfaldet som følge af kendt sygdom eller helbredsproblemer262. Hvis sta
ten ikke har gjort, hvad der med rimelig kan forlanges i anledning af en frihedsberøvet 
persons livstruende sygdom og helbredsproblemer, og personen dør, vil der foreligge en 
krænkelse af statens positive pligter263 . 

Myndigheder kan have pligt til løbende at føre tilsyn med frihedsberøvedes tilstand, 
så den frihedsberøvede om nødvendigt sikres tilstrækkelig behandling. I Tai"s
dommen264 var en person, der havde aids og var beruset og meget ophidset, blevet an
bragt i detentionen. Han var meget svag fysisk og psykisk og havde råbt og skreget hele 
natten, og det stank fra cellen. Ikke desto mindre var der ingen betjente, der så til den 
frihedsberøvede fra kl. 01.00 til 07.30, hvor han blev fondet død, og der blev ikke til
kaldt læge. Henset til afdødes fysisk og psykisk tilstand og den manglende politimæssi
ge eller lægelige overvågning, var der sket en krænkelse af den positive pligt til at be
skytte frihedsberøvede personers liv. 

Hvis en frihedsberøvet sultestrejker i protest mod frihedsberøvelsen, har staten pligt 
til at foretage en grundig vurdering og håndtering af situationen, og det gælder navnlig i 
tilfælde, hvor personen modsætter sig myndigheders indblanding, selv om sultestrejken 
udsætter personens liv for fare265 . Det vil ikke udgøre en krænkelse, at myndigheder 
nægter at løslade den sultestrejkende, når myndighederne har truffet de relevante og 
nødvendige foranstaltninger, herunder passende lægeligt tilsyn, eventuel overførsel til 
hospitalsafdeling, og eventuel tvangsfodring266. 

Staten har en genere! pligt til at beskytte indsatte mod adgang til narko og euforise
rende stoffer med deraf følgende risiko for liv, herunder risiko for at dø af overdosis. 
Det gælder ikke mindst i forhold til svage grupper som frihedsberøvede narkomaner. 
Det blotte forhold, at det er muligt for en narkoman eller tidligere narkoman at få ad
gang til stoffer i fængslet er ikke i sig selv nok til at statuere krænkelse267. Det er som 
udgangspunkt tilstrækkeligt, at indførelse og besiddelse af stoffer i fængslet er forbudt, 
og at sådanne regler håndhæves, herunder med sædvanlig kontrol af indsatte og besø
gende268. Det kan ikke kræves, at myndigheder anvender narkohunde i fængsler269. 

Staten kan have positiv pligt til at beskytte personer mod dem selv. Hvis en friheds
berøvet begår selvmord, opstår der spørgsmål om, hvorvidt myndigheder vidste eller 
burde have vidst, at der var en virkelig og nærliggende risiko for, at den pågældende 
ville begå selvmord, og om de i bekræftende fald har truffet nødvendige foranstaltninger 

261 Se Makharadze og Sikharulidze mod Georgien, dom af 22.11. 11, § 72. 
262 Se Makharadze og Sikharulidze mod Georgien, dom af 22.1 I. 11, § 74. 
263 Se Salakhov og Islyamova mod Ukraine, dom af 14.03.13, §§ 166-183, om frihedsherøvet med hiv, 
der havde alvorlige helbredsproblemer, og som døde kort tid etler løsladelse. Se tillige Centre for Legal 
Resources on behalf of Valentin Campeanu mod Rumænien, dom af 17.07.14, §§ 134-144, om indlæg
gelse afpsykisk syg person med hiv, der ikke blev tilstrækkelig udredt eller behandlet og døde efter kort 
tid i institutionen, og hvor indlæggelse sketc i institution uden tilstrækkelig kvalificeret personale. 
264 Se Tai"s mod Frankrig, dom af 0 1.06.06, §§ 100-104. 
265 Se klagesag 73175/10, Bernard Rappaz mod Schweiz, afgørelse af 26.03.13, § 51. 
266 Se klagesag 73175/10, Bernard Rappaz mod Schweiz, afgørelse af 26.03.13, §§ 52-58. 
267 Se klagesag 29100/07, Marro m.fl. mod Italien, afgørelse af 08.04.14, § 45, hvor klagers pårørende 
døde som følge af en overdosis i et fængsel. 
168 Se klagesag 29100/07, Marro m.fl. mod Italien, afgørelse af08.04.14, § 46. 
269 Se klagesag 29100/07, Marro m.fl. mod ltalien, afgørelse afOS.04.14, § 46. 
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for at imødegå en sådan risiko270 . Myndigheder skal træffe de foranstaltninger, der med 
rimelighed kan forlanges, for at imødegå en sådan risiko for selvmord. Ved vurderingen 
af risiko for selvmord lægges der vægt på, at frihedsberøvede befinder sig i en sårbar 
position som følge af frihedsberøvelsen, og at risikoen for selvmord generelt er højere 
for frihedsberøvede271 • Der lægges også vægt på den frihedsberøvedes tilstand, herunder 
eventuelle psykiske lidelser. Der lægges også vægt på lægelige oplysninger om den fri
hedsberøvede. Der lægges også vægt på, om den frihedsberøvede tidligere har forsøgt 
selvmord. Der lægges også vægt på den frihedsberøvedes adfærd over for andre indsatte 
og fængselspersonale, herunder aggression og påfaldende adfærd i øvrigt. Der lægges 
også vægt på virkningen af en eventuel behandling, og om den frihedsberøvede frivilligt 
indtager ordineret medicin. Ved vurdering af myndighedernes foranstaltninger for at 
imødegå risiko for selvmord har det betydning, om den pågældende er anbragt i et al
mindeligt fængsel eller en afdeling med mulighed for observation og behandling. Det 
har også betydning, om den pågældende anbringes sammen med andre eller alene. Det 
har også betydning, om pågældende sikres adgang til lægelig behandling. Det har også 
betydning, om pågældende anbringes i en strafcelle med deraf følgende belastning. Det 
har også betydning, om myndigheder har truffet normale og rutinemæssige foranstalt
ninger så som fratagelse af effekter, der kan misbruges, om den frihedsberøvede er ble
vet tilset med rimelige intervaller, og om der har været konkrete forhold, der har givet 
myndigheder anledning til at træffe særlige foranstaltninger. Det forhold, at myndighe
der ikke har overholdt instrukser for behandling af frihedsberøvede personer, kan ikke i 
sig selv medføre, at der statueres krænkelse, selv om den pågældende begår selv
mord272. Det kan udgøre et problem, hvis en betjent bærer skydevåben under afhøring af 
en anholdt, da anholdte kan bruge det til at skade sig selv273 • I Renolde-dommen274 blev 
der statueret krænkelse i et tilfælde, hvor en person begik selvmord, mens han var vare
tægtsfængslet. Han havde tidligere forsøgt at begå selvmord, mens han var frihedsberø
vet, og han fik ordineret blandt andet antipsykotisk medicin. Myndighederne vidste, at 

2711 Se Tanribilir mod Tyrkiet, dom af 16.1 I .00, §§ 70-80, Keenan mod Storbritannien, dom af 03 .04.0 I, § 
92. Se tillige klagesag 57420/00, Younger mod Storbritannien, afgørelse af07.01.03. Se tillige A.A. m.0. 
mod Tyrkiet, dom af 27.07.04, §§ 44-51. Se tillige Trubnikov mod Rusland, dom af 05.07 .05, §§ 71-79, 
hvor en strafafsoner havde psykiske problemer og tidligere havde forvoldt skade på sig selv og havde 
forsøgt at begå selvmord, men hvor han i de sidste tre år inden han begik selvmord, mens han var anbragt 
i en strafoelle, havde modtaget psykiatrisk behandling og var under kontrol, og der ikke var aktuelle tegn 
på, at han var til fare for sig selv. Se tillige Akdogdu mod Tyrkiet, dom af 18.10.05, §§ 44-51, hvor der 
ikke blev statueret krænkelse. Se tillige Erikan Bulut mod Tyrkiet, dom af 02.03.06, §§ 31-38, om en 
frihedsberøvet, der falder ud af et vindue på femte sal, og hvor der heller ikke blev statuere! krænkelse. Se 
tillige Jasinska mod Polen, dom af 01.06.10, §§ 63-79, om en frihedsberøvet psykisk syg person, der 
udviste bekymrende tegn på problemer, og hvor situationen forværredes. Han modtog antipsykotisk me
diein, som det lykkedes ham ikke at indtage, men derimod skjule og samle sammen, hvorefter han indtog 
en dødelig dosis, og hvor der blev stalueret krænkelse. Se tillige De Donder og De Clippel mod Belgien, 
dom af06.12.11, §§ 72-84. Se tillige Ketreb mod Frankrig, dom afl9.07.12, §§ 75-99, om psykisk syg, 
der tidligere hav de forsøgt at begå selvmord, og som pålægges en diseiplinær straf og begår selvmord. Se 
tillige klagesag 58497/11, Robineau mod Frankrig, afgørelse af03.09.13, hvor en anholdt sprang ud af et 
vindue og døde under et møde med sin advokat, og hvor myndigheder hverken vidstc eller burde vide, at 
en sådan risiko bestod. 
:m Se De Dander og De Clippe\ mod Belgien, dom af06.12.1 I,§ 75. 
272 Se klagesag 57420/00, Youngcr mod Storbritannicn, afgørclse af 07.01.03, hvor en instruks om, at 
lemme i døre til celler skulle holdes lukket, ikke var bievel overholdt, og den pågældendc hængte sig selv 
i et snørebånd fra den åbnc lem i døren. 
273 Se Mizigarova mod Slovakict, dom af 14.12.10, § 89. 
274 Se Rcnolde mod Frankrig, dom af 16.10.08, §§ 85-110. 
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han tidligere havde været indlagt og modtaget behandling. Af lægelige oplysninger 
fremgik, at han havde psykiske problemer, og han udviste bekymrende adfærd, idet han 
optrådte usammenhængende og aggressivt. Der var iværksat regelmæssigt tilsyn, men 
indlæggelse på psykiatrisk hospital var ikke blevet overvejet. Behandlingen var util
strækkelig, og han skulle selv administrere medicinen. Det blev ikke kontrolleret, at han 
indtog den, som han skulle. Han var ophørt med at indtage medicinen, og det havde 
været med til at forværre tilstanden op til selvmordet. Hertil kom, at han var blevet på
lagt en disciplinær sanktion med strafcelle og udelukkelse fra fællesskab med andre, 
hvilket havde forstærket risikoen for selvmord. Spørgsmålet om statens ansvar ved 
selvmord kan også opstå i tilfælde, hvor militærpersoner begår selvmord275 . Det kan 
også opstå i andre tilfælde, herunder ved udsættelse af personer af en bolig276. 

Staten kan i falde ansvar, hvis en frihedsberøvet dør under flugt fra politiet, selv om 
myndigheder hverken vidste eller burde vide, at der var risiko for selvmord, idet myn
digheder har pligt til at træffe grundlæggende forholdsregler for at minimere risiko for 
flugt, herunder ledsage og overvåge frihedsberøvede under transport og afhøringer277 • 

Det betyder, at staten kan ifalde ansvar, hvis en anholdt dør under flugt, og muligheden 
for flu gt sky I des uti lstrækkelige foranstaltninger278 • 

Medlemsstater kan have en positiv pligt til at beskytte private, hvis liv er truet af an
dre privates strafbare handlinger279 . Der kan være tale om positiv pligt til at beskytte 
enkeltpersoner mod en reel og umiddelbar ("real and immediate") trussel mod liv fra 
andre enkeltpersoner. Der kan også være tale om positiv pligt til at beskytte samfundet 
generelt mod farlige enkeltpersoner280 • Omfanget af denne pligt til at beskytte private 
må ikke indebære, at myndigheder pålægges en umulig eller uforholdsmæssig byrde. 
Ved vurdering af omfanget af pligten lægger Domstolen vægt på, at politiets udøvelse 
af magt til at kontrollere og forebygge forbrydelser naturligvis må ske på en måde, der 
respekterer de fremgangsmåder og rettigheder, der følger af konventionen, herunder 

275 Se Kilinc m.fl. mod Tyrkiet, dom af07.06.05, §§ 43-57, om en psykisk syg værnepligtig, der begår 
selvmord, og hvor de militære myndigheder burde have vidst, at der var en sådan risiko, og hvor de ikke 
havde foretaget, hvad man med rimelighed kunne forvente for at imødegå en sådan risiko. Se tillige Ata
man mod Tyrkiet, dom af27.04.06, §§ 54-62, ligeledes om en værnepligtig, der begår selvmord, og hvor 
den pågældende rorud herfor havde udvist tegn på psykisk uligevægt og personlige problemer, og hvor 
vurderinger og anbefalinger fra læger ikke var blevet formidlet til de ansvarlige militærpersoner. Se tillige 
Abdullah Yilmaz mod Tyrkiet, dom ar 17.06.08, §§ 59-71, om en væmepligtig, der var nedtrykt på grund 
afpersonlige problemer, og hvor en overordnet optrådte uprofessionelt og overfusede og udøvede vold 
mod den menige, der kort tid efter begik selvmord med sit tjenestevåben. Se tillige Liltfi Demirci m.tl. 
mod Tyrkiet, dom af02.03. l0, §§ 32-36, om psykisk syg væmepligtig. Se tillige Aktepe og Kahriman 
mod Tyrkiet, dom af 03.06.14, §§ 63-72. V cd vurdering af om staten har tilsidesat positive pligter i for
hold til væmepligtige, der begår selvmord, har det betydning, om der er foretaget en passende vurdering 
af den væmepligtiges egnethed, og om myndigheder har reageret passende og adækvat på tegn og adfærd, 
der giver grund til bekymring, herunder om nødvendigt med fornyet vurdering, lægelig behandling, fra
gelse af våben og fritagelse for tjeneste. Se tillige Sahinkusu mod Tyrkiet, dom af 21.06.16, §§ 57-64, 
hvor en væmepligtige havde modtaget passende behandling for psykiske problemer, og hvor han begik 
selvmord dagen efter, at en overordnet havde mishandlet ham, men hvor der ikke var årsagssammenhæng 
mel lem den enkeltstående episode og selvmordet. 
276 Se Mikayil Mammadov mod Aserbajdsjan, dom af 17.12.09, §§ 106-121, om udsættelse aflokaler, 
som en familie uretmæssigt havde taget i deres besiddelse, og hvor myndigheder ikke kunne have forud
set, at moderen ville sætte ild til sig selv, og der var gjort tilstrækkeligt for at afværge faren. 
277 Se Keller mod Rusland, dom af 17. I 0.13, §§ 84-91. 
278 Se Keller mod Rusland, dom ar 17.10.13, §§ 84-91, hvor en anholdt narkoman flygtede ud af et vindue 
på tredje sal i politiets bygning og døde som følge affaldet. 
279 Se Osman mod Storbritannien, dom af28. I 0.98, § 115. 
280 Se Bljakaj m.11. mod Kroatien, dom af 18.09.14, §§ 120-121. 
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navnlig artikel 5 og 8. Det sætter visse grænser for, i hvilket omfang politiet kan gribe 
ind, når private gør gældende, at deres liv er udsat for risiko fra andre private. En med
lemsstats krænkelse af en positiv pligt til at beskytte forudsætter, at det godtgøres, at 
myndigheder vidste eller burde have vidst, at der bestod en virkelig og overhængende 
("real and immediate ") risiko for bestemte personers liv på grund af andre personers 
strafbare handlinger, og at myndigheder har undladt at træffe passende foranstaltninger 
for at imødegå denne risiko281 • I sådanne situationer skal staten gøre, hvad der med ri
melighed kan forventes af den som reaktion på denne risiko. Efter praksis skal der for
holdsvis meget til for at godtgøre, at statens myndigheder kendte til eller burde have 
kendt til en sådan risiko, og at de ikke har gjort tilstrækkeligt til at beskytte individet282• 

Staten kan have en særlig pligt til at beskytte indsatte i fængsler mod andre indsatte, 
idet indsatte, der udsættes for overgreb fra andre indsatte, ofte vil være tilbageholdende 
med at kontakte eller give oplysninger til fængselsmyndigheder. Myndigheder kan der
for have pligt til at gribe ind af egen drift, hvis der er grund til at antage, at indsatte er 
truet af andre indsatte, f.eks. fordi der på den indsattes krop eller adfærd er tegn på mis
handling. Tegn på vold kan derfor kræve, at fængselsmyndigheder tager skridt til at 
beskytte den indsatte283 • Staten kan også have en positiv pligt til at beskytte individer, 
der i avisartikler eller lignende publikationer trues på livet, herunder gennem direkte 
eller indirekte tilskyndelse til voldshandlinger, idet der kan være pligt til at kriminalise
re og strafforfølge sådanne ytringer, men hvis der ikke foreligger en reel og umiddelbar 
risiko for liv, og det ikke resulterer i aktuelle trusler eller forsøg på voldshandlinger, vil 
det ikke nødvendigvis udgøre en krænkelse, at forfatteren ikke straffes284 . I Kilir;:
dommen285 fastslog Domstolen, at Tyrkiet ikke havde opfyldt sine positive forpligtelser 
i forhold til en person, der var blevet dræbt. Det var ikke fastslået, hvem der havde 
dræbt vedkommende, men de efterladte påstod, at tyrkiske sikkerhedsstyrker var invol-

281 Se Osman mod Storbritannien, dom af 28. I 0. 98, § 116. Se tillige Medova mod Rusland, dom af 
15.01.09, §§ 97-100, hvor en kontrolpost tæt på en grænse standser en bil med personer, der udgiver sig 
for at tilhøre sikkerhedstjenesten, og der har frihedsberøvet to personer, der sidenhen forsvinder, og hvor 
myndigheder ikke gjorde tilstrækkeligt for at kontrollere identitet og undersøge situationen. Se tillige Van 
Colle mod Storbritannien, dom af 13.11.12, §§ 91-93, hvor Domstolen fastholder det nævnte kriterium. 
282 Se klagesag 33747/96, Bromiley mod Storbritannien, afgørelse af23. l l.99, om en strafafsoner, der 
udebliver efter udgang fra fængslet og dræber et barn. Se tillige 22998/93, Danini mod ltalien, afgørelse 
af 14.10.96. Se tillige Rantsev mod Cypern, dom af07.0 I. I 0, §§ 220-223, hvor Domstolen fremhævede, 
at selv om myndighederne vidste, at klagers datter havde været offer for ulovlig menneskehandel, og 
sådanne personer ofte udsættes for mishandling, var der ikke konkrete omstændigheder, der gav dem 
grund til at forudse, at hun ville blive dræbt. Se tillige Van Colle mod Storbritannien, dom af 13 .11.12, §§ 
91-105, om et vidne, der bliver skudt og dræbt af den tiltalte i en mindre straffesag om tyveri, og hvor der 
havde været intimiderende og truende telefonopkald til vidnet, men hvor der ikke var grund til at fastslå, 
at myndighederne vidste eller burde vide, at der var tale om en livstruende situation. 
283 Se Cesnulevicius mod Litauen, dom af I 0.01.12, §§ 85-90. 
284 Se Selahattin Demirtas mod Tyrk i et, dom af 23.06.15, §§ 32-36, om en avisartikcl, der bl.a. omtalte en 
navngiven pro-kurdisk politiker som en "fjende aftyrkerne", og hvor pro-kurdiske politikere blev omtalt 
som "virkelige mordere" på grund af terrorhandlinger begået af PKK, og hvor anklagemyndigheden hav
de besluttet ikke at rejse tiltale mod forfatteren. 
285 Se Kiliv mod Tyrkiet, dom af28.03.00, §§ 62-77. Se tillige Mahmut Kaya mod Tyrkiet, dom af 
28.03.00, §§ 85-101, Akkoy mod Tyrkiet, dom af 10.10.00, §§ 77-94, Demiray mod Tyrkiet, dom af 
21.11.00, §§ 40-47. Se tillige Gongadze mod Ukraine, dom af 08.11.05, §§ 164-171, om journalist, der 
skrev om politisk følsomme emner, forsvandt og blev fondet død, og hvor han havde gjort myndigheder 
opmærksom på behovet for undersøgelse og beskyttelse. Se tillige Dink mod Tyrkiet, dom af 14.09.10, §§ 
66-75, om drab på en journalist, der skrev om det følsomme emne om armeniere, herunder fi:ilkedrabet, 
og hvor yderliggående nationalister havde demonstreret mod klager, ligesom myndigheder var bekendt 
med mordplaner mod klager. 
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veret. Den afdøde havde tilknytning til en avis, der gennem en længere periode havde 
været genstand for voldelige angreb, herunder drab på personer med tilknytning til avi
sen. Nogle måneder inden den pågældende døde havde vedkommende henvendt sig til 
myndighederne og anmodet om beskyttelse. Domstolen lagde til grund, at den nu afdø
de havde været udsat for en virkelige og aktuel risiko, og at myndighedeme var bekendt 
med denne risiko. Domstolen lagde endvidere til grund, at der var stærke indicier for, at 
der var grupper, der med sikkerhedsstyrkernes accept og muligvis tillige bistand angreb 
personer, som de mente handlede i strid med statens interesser. Domstolen lagde vægt 
på den måde, hvorpå straffebestemmelser blev håndhævet på i det pågældende område 
af landet på det pågældende tidspunkt, når der var tale om beskyldninger om ulovlige 
handlinger, hvor sikkerhedsstyrker var involveret (praksis med hensyn til tiltalerejsning, 
efterforskning og pådømmelse i sådanne sager). Domstolen vurderede ikke, at der på det 
pågældende tidspunkt og i det pågældende område var nogen effektiv strafferetlige be
skyttelse. Hertil kom, at myndighederne ikke i den konkrete sag havde truffet positive 
foranstaltninger til beskyttelse af vedkommende. I Edwards-dommen286 fandtes det at 
udgøre en krænkelse, at klagernes søn, der var anholdt, blev anbragt i en celle med en 
person, der slog ham ihjel. Domstolen lagde til grund, at fængselsmyndighedeme var i 
besiddelse af oplysninger om, at den medindsatte var sindslidende, at han tidligere hav
de udvist voldelig adfærd, at der var grundlag for tvangsindlæggelse, og at han havde 
optrådt underligt og voldeligt i forbindelse med sin anholdelse. Disse forhold viste, at 
den medindsatte udgjorde en virkelig og alvorlig risiko for andre, herunder konkret for 
klagernes søn. 

Staten har positiv pligt til at tage vare på børn i offentlige skoler og institutioner, 
herunder tage var på bømenes sikkerhed og beskytte dem mod enhver form for vold og 
voldelige overgreb, mens bømene er undergivet skolens ansvar287. Pligten til at overvå
ge elever påhviler i princippet institutionen, så længe eleverne er i skolens varetægt288 • 

Der er ikke pligt til at overvåge alle elever hele tiden, men der vil i visse tilfælde være 
en større pligt til at overvåge og kontrollere, herunder ved indgange og udgange til sko
len og skolens område og elevemes færden ind og ud af skolen 289. Hvis overvågningen 
på skolen er utilstrækkelig, kan staten ifalde ansvar, selv om der er tale om en mere eller 
mindre tilfældig episode, der udvikler sig uheldigt og med dødeligt udfald, også selv om 
hverken offer eller gerningsmand på grund af forudgående adfærd eller andet konkret 
har givet anledning til at træffe særlige foranstaltninger eller forholdsregler290 . Staten 
har også positiv pligt til at beskytte bøm på bømehjem og andre institutioner291 . 

Statens positive pligter til at beskytte liv kan give anledning til særlige overvejelser i 
sager om vold i hjemmet, der ender med drab ("domestic violence"). Vold i hjemmet er 

286 Se Paul og Audrey Edwards mod Storbritannien, dom af 14.03.02. Se modsat klagesag 26561/95, 
Rebai m.fl. mod Frankrig, afgørelse af25.02.97, hvor myndighederne ikke havde tilsidesal deres positive 
pligter i et tilfælde, hvor klagernes søn og bror var død som følge at~ at en selvmordstruet person, som 
broderen og sønnen delte celle med, satte ild til cellen, hvorved begge de indsatte døde. 
287 Se Kayak mod Tyrkiet, dom af 10.07.12, § 59. 
188 Se Kayak mod Tyrk i et, dom af I 0.07.12, § 60. 
289 Se Kayak mod Tyrkiet, dom af 10.07.12, § 60. 
290 Se Ka yak mod Tyrk i et, dom af I 0.07 .12, §§ 56-6 7, hvor der opstår skænderi mellem en ældre kostsko
leelev på et gymnasium og en tidligere elev, der besøger skolen, og hvor skænderiet udvikler sig, således 
at den ældre elev henter en kniv i kantinen og stikker den tidligere elev, der dør af skadcrne. 
' 91 Se Ncneheva m.tl. mod Bulgarien, dom af 18.06.13, §§ 117-141, om kritisable forhold for børn på 
børnchjem med utilstrækkelig mad, mediein, tøj, senge og opvarmning, og hvor I 5 børn og unge døde af 
kulde. 
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et stort og generelt problem, der kan tage mange former og i yderste konsekvens kan 
resultere i drab. Alt efter udfaldet kan sådanne sager rejse spørgsmål i forhold til navn
lig artikel 2 og 3. Der vil ofte være tale om vold mod kvinder, men ofrene kan også væ
re mænd og bøm. Også i sådanne sager er det afgørende, om myndigheder vidste eller 
burde vide, at der var en overhængende fare for liv. Hvis det er tilfældet, er det afgøren
de, om myndigheder har gjort nok for at beskytte liv, enten ved at strafforfølge ger
ningsmanden, eller ved at træffe foranstaltninger til beskyttelse af offeret292 . 1 sager om 
vold i hjemmet er det ikke usædvanligt, at offeret tilbagekalder en anmeldelse mod ger
ningsmanden. Det kan skyldes, at parterne har fondet sammen igen. Det kan også skyl
des frygt for gemingsmanden. Myndigheder kan ikke uden videre lægge en sådan tilba
gekalde Ise til grund. Ved vurdering af, om myndigheder skal handle, uanset tilbagekal
delse af en anmeldelse, skal der foretages en afvejning mellem statens positive pligter 
efter artikel 2 og 3 over for parternes ret til respekt for privatliv og familieliv efter arti
kel 8, og der indgår en række momenter ved vurderingen293 . Der skal blandt andet læg
ges vægt på forbrydelsens alvor, karakteren af offerets skader (fysiske eller psykiske), 
om gerningsmanden har anvendt våben, om gerningsmanden har fremsat trusler efter 
overfaldet, om overfaldet var planlagt, om det har haft konsekvenser for børn i hjemmet, 
om der er risiko for gentagelse, om der er vedvarende trussel for offerets eller andres 
helbred eller sikkerbed, gerningsmandens og offerets aktuelle forhold, hvordan forhol
det har været gennem tiden, og om gerningsmanden er tidligere straffet, herunder for 
vold. I Kontrova-dommen294 fandtes der at foreligge krænkelse af statens positive plig
ter i et tilfælde, hvor en kvindes ægtefælle skød parrets to børn, for derefter at begå 
selvmord. Politiet var bekendt med situationen i familien, idet der i flere tilfælde havde 
været kontakt mellem familien og politiet, herunder en anmeldelse og et efterfølgende 
nødopkald. Politiet havde således oplysninger om vedvarende fysisk og psykisk vold og 
trusler i hjemmet. Ikke desto mindre havde politiet ikke foretaget sig noget i anledning 
heraf, og da klager indfandt sig på politistationen sammen med manden, havde politiet 
tilmed ændret den oprindelige og alvorlige sigtelse til en mindre alvorlig sigtelse på 
grund af klagers ændrede forklaring. I Branko-dommen295 fandtes der at foreligge en 
krænkelse af statens positive pligter i et tilfælde, hvor en kvinde og hendes barn blev 
dræbt af barnets far, der begik selvmord. Manden havde gennem en længere periode 
fremsat alvorlige trusler, herunder om at dræbe kvinden og barnet, hvilket myndigheder 
vidste, og han blev straffet med fængsel i 5 måneder. Han havde bl.a. truet med, at han 
havde sprængstof og våben. I forbindelse med straffesagen blev manden mentalunder
søgt, og det fremgik, at han led af psykiske problemer, og at der var risiko for, at han 
ville begå ny ligeartet kriminalitet. Der var ikke foretaget ransagning i forbindelse med 
straffesagen. Manden blev dømt til psykiatrisk behandling, men varigheden heraf var 
begrænset til fængselsstraffens længde, hvilket var utilstrækkeligt. Endvidere modtog 
manden ikke tilstrækkelig og kvalificeret behandling, og han blev ikke vurderet, inden 
han blev løsladt. l Opuz-dommen296 fandtes der at foreligge en krænkelse af statens po
sitive pligter i et tilfælde, hvor en mand endte med at dræbe sin svigermor. Manden 
havde et problematisk forhold til sin hustru. Gennem en årrække havde der været gen-

292 Se Opuz mod Tyrkiet, dom af09.06.09, §§ 131-132. 
293 Se Opuz mod Tyrkiet, dom af09.06.09, § 138. 
294 Se Kontrova mod Slovakiet, dom af 31.0°5.07, §§ 52-56. 
295 Se Branko Tomasic m.fl. mod Kroatien, dom af 15.01.09, §§ 52-61. 
296 Se Opuz mod Tyrkiet, dom af09.06.09, §§ 131-149. Se endvidcre Civck mod Tyrkiet, dom af 
23 .02.16, §§ 50-65, Halime Kilic mod Tyrkiet, dom af 28.06.16, §§ 93-102. 
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tagne episoder med vold og trusler mod hustruen og svigermor. Der var tale om grove 
tilfælde af vold og trnsler med alvorlige skader, der i visse tilfælde var livstrnende. I 
flere tilfælde var der anvendt våben i form af knive, skydevåben og en bil. Ofte var an
meldelser bl evet trnkket tilbage. Det resulterede sjældent i tiltalerejsning, og de få gange 
det skete, blev manden idømt bøde. Hustruen og svigermor havde flere gange anmodet 
om beskyttelse under henvisning til, at de var i overhængende fare, men myndighedeme 
gjorde ikke noget, og få uger efter seneste anmodning endte det med, at manden dræbte 
svigermor. Domstolen fastslog, at myndighedeme kunne have forudsat det dødelige 
overfald, og at de burde have truffet foranstaltninger til at beskytte liv, enten ved straf
forfølgning af gemingsmanden eller beskyttelse af offeret. Henset til voldens karakter, 
omfang, varighed, anvendelse af våben og planlægning, havde myndighedeme pligt til 
at handle, uanset tilbagekaldelse af anmeldelser. 

Staten kan have positiv pligt til at beskytte vidner i alvorlige straffesager, herunder 
gennem vidnebeskyttelsesprogrammer, hvis der er grund til at frygte, at vidnet vil blive 
udsat for repressalier. Hvis myndigheder har vurderet, at der består en sådan fare, og 
vidnet er blevet omfattet af et vidnebeskyttelsesprogram, kan det udgøre en krænkelse, 
hvis vidnet tages ud af programmet på grund af forhold, der ikke har sammenhæng med 
risikobedømmelsen, så fratagelsen af beskyttelse ikke er udtryk for en ændret risikovur-
d · 297 ermg . 

Staten har en vis pligt til at beskytte befolkningen mod den generelle fare, som perso
ner dømt for personfarlig kriminalitet m. v. udgør for andre. Dette hensyn skal indgå 
ved vurderingen at: om en domfældt skal løslades på prøve eller overgå til afsoning 
under mere lempelige former, og myndigheder skal udvise tilstrækkelig omhu ved af
vejning af hensynet til domfældte og samfundet. På grund af forske Ile i medlemsstater
nes lovgivning om betingelser for prøveløsladelse, er der overladt en vid skønsmargin 
til stateme ved fastsættelse af betingelser for prøveløsladelse298 . Konventionen er ikke 
til hinder for en ordning, hvor prøveløsladelse sker mere eller mindre automatisk, når 
den dømte har afsonet en vis del af straffen og udvist god opførsel under afsoning299 . 

Det forhold, at det ikke kan udelukkes, at en person, der er dømt for alvorlig personfar
lig kriminalitet, vil begå ny ligeartet kriminalitet, er ikke nok til at staten ifalder ansvar, 
hvis den prøveløsladte begår personfarlig kriminalitet300 . Mere generelt kan man sige, at 
staten har en positiv pligt til at beskytte samfundet generelt mod farlige enkeltpersoner, 
når myndigheder ved eller burde vide, at enkeltpersoner udgør en reel og umiddelbar 
fare for andre, eventuelt på grund af psykisk sygdom301 . I Mastromatteo-dommen302 var 
en person bl evet slået ihjel af tre gerningsmænd, hvoraf to afsonede fængselsstraffe, den 
ene havde udgang fra fængslet, og den anden afsonede i et halvåbent fængsel. Domsto
len fremhævede, at en væsentlig funktion ved fængselsstraffe er at beskytte samfundet, 
herunder ved at forhindre den dømte i at begå ny kriminalitet. Domstolen anerkendte 
samtidig hensynet til en gradvis social reintegration af dømte. Domstolen fremhævede, 
at ret til udgang efter de nationale regler forudsatte, at den dømte havde afsonet en vis 
del af straffen, havde udvist god opførsel, ikke udgjorde en fare for samfundet, udviste 

297 Se R.R. m.fl. mod Ungarn, dom af04. I 2. I 2, §§ 30-32, hvor vidnet blev taget af programmet, fordi 
vidnet var i besiddelse afulovligt kommunikationsudstyr under afsoning. 
298 Se Choret1akis og Choreftaki mod Grækenland, dom af 17.01.12, § 55. 
299 Se Choreftakis og Choret1aki mod Grækenland, dom af 17.01.12, § 56. 
300 Se Choreftakis og Choreftaki mod Grækenland, dom af 17 .01.12, §§ 50-61. 
301 Se Bljakaj m.tl mod Kroatien, dom af 18.09.14, §§ 120-121. 
3112 Se Mastromatteo mod Italicn, dom af24.10.02, §§ 69-79. 
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oprigtigt ønske om at deltage i et reintegrations- og resocialiseringsprogram og ikke 
hav de begået visse bestemte typer af forbrydelser. De nationale regler ydede efter Dom
stolens opfattelse en tilstrækkelig beskyttelse af samfundet. Efter Domstolen opfattelse 
var der endvidere ikke holdepunkter for at antage, at løsladelse af de dømte ville inde
bære en reel og umiddelbar fare for andres liv. Der forelå derfor ikke en krænkelse af 
artikel 2. I Maiorano-dommen303 fandtes det at udgøre en krænkelse, at en person, der 
var idømt fængsel i livstid for meget alvorlig og personfarlig kriminalitet, herunder fri
hedsberøvelse, voldtægt, mishandling og drab, efter afsoning i en længere årrække 
overgik til såkaldt "halv frihed", hvilket indebar en betydelig graf af frihed, herunder 
udgang i dagtimeme, i hvilken forbindelse han dræbte en kvinde og hendes datter. Der 
forelå udtalelser om en positiv udvikling hos domfældte, men der var på den anden side 
en række forhold, der gav anledning til bekymring. Allerede inden den aktuelle dom
fældelse var domfældte dømt for en række alvorlige forbrydelser. Under afsoningen 
havde der været en række episoder, herunder flugtforsøg, våbenbesiddelse og overtræ
delse af regler. Efter overgang til "halv frihed" var der fremkommet oplysninger om at 
domfældte planlagde alvorlig kriminalitet, at han overtrådte regler for "halv frihed", 
herunder ved at have etableret kontakt til vaneforbrydere uden for fængslet og ved hur
tigt at være kommet i besiddelse af penge. Myndighedeme burde derfor have overvejet 
at tilbagekalde beslutningen om "halv frihed". I Bljakaj-dommen304 fandtes staten at 
have tilsidesat sine positive forpligtelser til at beskytte liv i et tilfælde, hvor en sindsfor
virret person dræbte en advokat, der havde repræsenteret hustruen i en skilsmissesag. 
Manden havde gennem flere år haft alkoholproblemer og var dømt for vold mod hustru
en og betjente og for ulovlig våbenbesiddelse. Dagen før drabet havde hustruen anmeldt 
manden for at have truet med at dræbe hende, uden at politiet havde reageret. Endvidere 
havde en bankansat kontaktet politiet, idet han opfattede manden som forvirret og farlig. 
Manden var også blevet standset af politiet, der havde opfattet ham som sindsforvirret 
og farlig, men som ikke desto mindre Jod ham gå igen og undlod at underrette de læge
lige myndigheder. Efter at have forsøgt at dræbe hustruen, dræbte manden advokaten. 
Domstolen vurderede, at myndigheder vidste eller burde vide, at manden var forvirret 
og farlig og havde brug for lægelig behandling, og de vidste eller burde vide, at han 
udgjorde en fare for andre. I Mastromatteo-dommen305 fastslog Domstolen endvidere, at 
staten ikke i medfør aj artikel 2 har en positiv pligt til at betale erstatning til ofre for 
forbrydelser på objektivt grundlag. Gemingsmændene var blevet dømt for mordet og 
dømt til at betale erstatning. Det var ikke i strid med artikel 2, at et krav mod det offent
lige var betinget af, at det offentlige havde handlet ansvarspådragende. 

Statens positive pligt til at beskytte liv gælder også ved risici, der er en følge aj farli
ge aktiviteter, herunder industrielle aktiviteter og risiko for miljøkatastrofer. Ved farli
ge aktiviteter følger det af statens positive pligter, at der skal indføres en retlig regule
ring, der skal modvirke disse risici, herunder af retten til at udføre aktiviteterne, kontra! 
med udførelsen af disse og forebyggende foranstaltninger306 . Det kan udgøre et pro
blem, hvis sådanne regler er uklare med hensyn til ansvar og tilsyn307 . Sådanne fore-

303 Se Maiorano m.tl. mod Italien, dom af 15.12.09, §§ 110-122. 
304 Se Bljakaj m.tl. mod Kroat i en, dom af 18.09.14, § § l 12-134. 
305 Se Mastromatteo mod Italien, dom af 24.10.02, §§ 93-96. 
306 Se Oneryildiz mod Tyrkiet, dom af 30. l l .04, § 90. Se tillige Cevrioglu mod Tyrkiet, dom af 04. l 0.16, 
§§ 56-72, om ansvar for ulykke hvor et barn druknede i et vandfyldt hul på en privat byggeplads. 
307 Se Cevrioglu mod Tyrkiet, dom af04.10.16, §§ 56-72, om barn der druknede i vandtyldt hul på privat 
byggeplads, hvor der fandtes klare regler om bygherrens ansvar for byggepladsen, herunder pligt til at 
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byggende foranstaltninger kan indebære en ret for offentligheden til information om 
sådanne risici3°8• I 6neryildiz-dommen309 fandtes Tyrkiet at have krænket artikel 2 i 
anledning af en eksplosion på en losseplads på grund af udvikling af gasser, og hvor 
flere af klagers familiemedlemmer døde. De nationale myndigheder var bekendt med 
faren, idet nogle eksperter havde udarbejdet en rapport, der påpegede flere alvorlige 
mangler ved lossepladsen, at den udgjorde en risiko for de omkringboende, og at der var 
risiko for eksplosion. Ikke desto mindre havde myndighederne på forskellige niveauer 
undladt at handle i anledning af faren. Myndighedernes passivitet i anledning aj en 
kendt risiko for personers liv udgjorde således en krænkelse. I Kalender-dommen310 

fandtes der at foreligge en krænkelse i forbindelse med en jernbaneulykke, hvor perso
ner døde. Den omhandlede jernbanestation levede ikke op til gældende sikkerhedskrav, 
herunder med hensyn til indretning af spor og forbindelse mellem sporene. Endvidere 
indebar driften risiko, idet toget ikke standsede ved perron, men på et andet spor, så 
passagerer måtte krydse spor, når de steg ud af toget, hvorved der opstod en farlig situa
tion. Endelig havde personalet ikke informeret og vejledt passagerne om, hvorledes de 
skulle forholde sig. I Kolyadenko-dommen311 blev der statueret krænkelse i anledning af 
dødsfald, der skyldtes, at store mængder vand blev lukket ud af et vandreservoir for at 
undgå, at en dæmning brød sammen som følge af usædvanlig store mængder nedbør. 
Myndigheder burde have forudset en sådan situation og de mulige konsekvenser Der 
var ikke gjort tilstrækkeligt for at implementere en lovgivning, så der kunne blive fore
taget en effektiv vurdering af risikoen. Der var ikke gjort tilstrækkeligt for at implemen
tere lovgivning om beboelse i området, herunder enten at hindre beboelse eller træffe 
foranstaltninger til beskyttelse af beboere. Der var ikke et tilstrækkeligt system til over
vågning. Der var ikke et effektivt system til at advare og informere i tilfælde af fare. Der 
var heller ikke tilstrækkeligt samarbejde mellem de berørte myndigheder. l Vilnes
dommen312 fandtes staten at have opfyldt sin positive pligt til at beskytte liv i forhold til 
farligt arbejde som dykker i olieindustrien, herunder på grund af lovgivning og admini
strative rammer, kontrolforanstaltninger, dispensationspraksis, mulighed for at kræve 
erstatning for påståede fejl samt kompensationsordninger for arbejdsskader. I Brincat
dommen313 blev der statueret krænkelse af statens positive pligter efter artikel 2 (og arti
kel 8), at personer ansat på et statsejet skibsværft gennem en årrække var blevet udsat 
for asbest, hvilket for nogle medførte dødsfald og livstruende sygdomme ( og for andre 
alvorlige helbredsproblemer). Domstolen vurderede, at myndighedeme allerede fra be
gyndelsen af I 970'erne var eller burde have været bekendt med risikoen for personer, 
der blev udsat for asbest. Ikke desto mindre gik der næsten to årtier, inden staten træf 
positive foranstaltninger ved indførelse af regler om arbejdsmiljø ( 1987), men der gik 
yderligere næsten l O år, inden der blev vedtaget specifikke regler om asbest (2003 og 
2006). 

trætte sikkerhedsforanstaltninger, men hvor regleme om kommunens ansvar og pligt til at føre tilsyn var 
uklare. 
308 Se Oneryildiz mod Tyrkiet, dom af 30.11.04, § 90. Se tillige Brincat m.fl. mod Malta, dom af 
24.07.14, § 102. 
309 Se Oneryildiz mod Tyrkiet, dom af30.11.04, §§ 97-118. 
310 Se Kalender mod Tyrkiet, dom af 15.12.09, §§ 42-50. 
311 Se Kolyadcnko m.11. mod Rusland, dom af28.02.12, §§ 162-187. 
312 Se Vilnes m.11. mod Norge, dom af05.12. l3, §§ 219-232. De positive pligter blev vurdcret i forhold til 
artikel 2 og 8. Dog blev der statueret krænkelse af statens positive pligter i henhold til artikel 8 for så vidt 
angår adgang til oplysning om risici ved såkaldte "dekompressionstabeller" for dykkere. 
313 Se Brincat m.fl. mod Malta, dom af 24.07 .14, §§ I 03-117. 
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Staten har positiv pligt til at træffe alle nødvendige foranstaltninger for at forhindre, 
at personers liv udsættes for fare som følge af militære aktiviteter. Hvis der er tale om et 
militært øvelsesområde, hvor der kan forekomme ueksploderet ammunition, kan der 
være pligt til at indhegne området og advare med skiltning eller på anden måde effektivt 
beskytte liv, herunder ved at fjerne ueksploderet ammunition, skilte og informere314 . 

Hvis der er tale om et militært område, der er mineret, er der pligt til at træffe nødven
dige foranstaltninger, herunder indhegne, advare, overvåge og informere315 . Hvis priva
te dør som følge af uagtsomhed begået af militær, kan det være tilstrækkeligt, at der er 
adgang til en effektiv efterforskning samt muligbed for erstatning316 . 

Statens positive pligter indebærer endvidere en pligt til at sørge for, at personer ikke 
udsættes for unødig risiko. I den forbindelse er det en betingelse, at medlemsstaten på 
det relevante tidspunkt har de nødvendige oplysninger for at kunne indse, at der består 
en risiko. Det vurderede Domstolen ikke var tilfældet i L.C.B.-dommen317 , der vedrører 
den risiko, som militærpersoner havde været udsat for i forbindelse med atomprøve
sprængninger sidst i 1950'erne. I Pasa-dommen318 fandtes det at udgøre en krænkelse af 
statens positive pligter, at en dreng på 9 år kom til skade ved at træde på en antipersonel 
mine tæt på den landsby, hvor drengen boede. Der var tale om et mineret område om
kring en militærbase, der var markeret med to rækker pigtråd, der stod forholdsvis langt 
fra hinanden, og med advarselsskilte, ligesom indbyggerne var advaret mundtligt og 
skriftligt. Drengen gik med får, der græssede i området, og var fulgt efter nogle får ind 
bag hegnet, som han havde set andre gøre. Domstolen vurderede, at der var tale om util
strækkelig beskyttelse. I Donmez-sagen319 fandtes det ikke at udgøre en krænkelse, at en 
person fra en landsby døde efter at være trådt på en hjemmelavet mine, der var anbragt 
på en offentlig vej nær landsbyen. Der var tale om et område med regelmæssige terror
angreb, og vejen blev ofte blev benyttet af både militær og civile. Det kunne ikke be
brejdes myndigheder, at de ikke havde informeret lokalbefolkningen om bomben eller 
fjernet den, inden den forvoldte skade. 

Staten kan end videre have en positiv forpligtelse til at informere befolkningen om fa
rer på grund aj miljøkatastrofer m. v. I Oneryildiz-dommen320 fandtes det at udgøre en 
krænkelse, at myndighederne ikke havde informeret naboeme til en losseplads om de 
kendte farer, der var forbundet med lossepladsen, og hvor der rent faktisk indtrådte en 
alvorlig eksplosion på grund af gasser fra lossepladsen. I Brincat-dommen321 blev det 
tillagt betydning ved statuering af krænkelse af artikel 2 ( og artikel 8), at staten ikke 
havde indsamlet oplysninger om og informeret ansatte på et statsligt skibsværft om risi
koen forbundet med påvirkning af asbest. Staten kan have positiv pligt til at beskytte liv 

314 Se Oruk mod Tyrkiet, dom af 04.02.14, §§ 56-68, hvor bl.a. et barn fra en landsby døde på grund af 
ueksploderet granat fondet på et område nær landsbyen, hvor militæret øvede med granater. 
315 Se Sarihan mod Tyrkiet, dom af 06.12.16, §§ 54-59, om 12-årigt barn, der trænger ind i et minieret 
militært område nær en landsby, men hvor der ikke blev statueret krænkelse. 
316 Se Akdemir og Evin mod Tyrkiet, dom af 17.03.15, §§ 58-69, om dødsfald og alvorlig skade som 
følge af eksplosion af øvelsesammunition fra militæret, der af terrorister var blev et omdannet til farlig 
ammunition og efterladt et sted, hvor det blev fundet af bøm. 
317 Se L.C.B. mod Storbritannien, dom af09.06.98, §§ 37-38. Se tillige klagesag 28204/95, Tauira m.fl. 
mod Frankrig, afgørelse af 04.12.95, hvor klagerne ikke blev anset for ofre i forhold til Frankrigs beslut
ning om at genoptage atomprøvesprængninger. Hvis dette overhovedet havde konsekvenser for klagerne, 
var disse for fjerne til at klagernes situation var blevet påvirketpersonligtog direkte. 
318 Se Pasa og Erkan Erol mod Tyrkiet, dom af 12.12.06, §§ 30-38. 
~ 19 Se klagesag 20349/08, Donmez m.fl. mod Tyrkict, afgørelse af 17.06.14, §§ 28-32. 
' 211 Se Oneryildiz mod Tyrkiet, dom af30. l 1.04, § I 08. 
321 Se Brincat m.n. mod Malta, dom af24.07.14, §§ 113-114. 
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mod og informere om risiko fiJr naturkatastrofer m. v., samt at afbøde følgerne af sådan
ne fænomener. Der kan være tale om pligt til at forebygge katastrofer og til at beskytte 
befolkningen mod konsekvenseme af sådanne katastrofer322 • Her er det vigtigt at be
mærke, at staten ikke må pålægges en umulig eller uforholdsmæssig forpligtelse, idet 
der netop er tale om forhold, der er udenfor menneskelig kontrol323 . Det har betydning, 
hvilken type risiko der er tale om, og om den kan afbødes324. Ved naturkatastrofer, hvor 
personer mister liv eller udsættes for risiko herfor, har staten pligt til at foretage en ef
fektiv undersøgelse, der opfylder de ovenfor beskrevne krav325 . Statens pligt til at be
skytte liv kan omfatte pligt til at sikre en planlovgivning og krav til byggeri af huse 
m. v., der sikrer, at meddelelse af byggetilladelser og opførelse af bygninger tager højde 
for kendte risici for naturkatastrofer som jordskælv, herunder tilstrækkelig kontrol med 
overholdelse af sådanne regler326 . I Budayeva-dommen327 blev der statueret krænkelse i 
et tilfælde, hvor et voldsomt mudderskred havde ødelagt boliger og medfort dødsfald og 
risiko herfor. Der var tale om et område, der regelmæssigt var ramt af og havde risiko 
for mudderskred. Myndigheder havde modtaget en række advarsler forud for det mud
derskred, der gav anledning til klagen. De var gjort bekendt med en nærliggende og 
stigende risiko for mudderskred. De var endvidere gjort bekendt med behovet for at 
reparere mudderbeskyttende foranstaltninger og indføre et advarselssystem og observa
tionsposter. Ikke desto mindre undlod myndigheder at iværksætte disse eller andre for
anstaltninger, og der var årsagsforbindelse mellem undladelserne og skaderne. Hertil 
kom, at myndigheder havde undladt at iværksætte en effektiv undersøgelse af begiven
hederne. 

Kommissionen har afvist, at artikel 2 kan fortolkes således, at den garanterer beskyt
telse aj enkeltpersoner mod terrorisme328 . Kommiss ionen har endvidere antaget, at det 
ikke udgjorde en tilsidesætte Ise af statens positive pligt til at beskytte liv, at staten ikke 
indfører et generelt forbud mod rygning og mod tobaksrekfamer329 . Kommissionen har 
endvidere antaget, at artikel 2 ikke pålægger staten en genere! pligt til at løslade syge 
personer, der afsoner straf330 . Kommissionen har således vurderet, at nægtelse af tidlig 
løsladelse til afsoner, der led af aids, ikke i sig selv var i strid med kravet om at beskytte 
liv. Kommissionen vurderede ikke, at nægtelsen havde haft nogen langtidsvirkning på 
klagers helbred eller forventet levetid331 • Domstolen har antaget, at artikel 2 ikke pålæg
ger staten en positiv pligt til at beskytte ref,;;ende, der handler uforsigtigt332 . Domstolen 
har antaget, at det ikke er i strid med artikel 2, at soldater, der var dømt for mord, ikke 
blev afskediget, men fik lov til at fortsætte som soldater efter endt afsoning333 . 

322 Se M. Ozel m.fl. mod Tyrkiet, dom af 17.l l.l5, §§ 170-172. 
323 Se Budayeva m.tl. mod Rusland, dom af20.03.08, § 135. 
324 Se Budayeva m.fl. mod Rusland, dom af20.03.08, § I 37. 
325 Se Budayeva m.±1. mod Rusland, dom af 20.03.08, § 142, M. Ozel m.fl. mod Tyrkiet, dom af 17 .1 I. I 5, 
§ 191. 
326 Se M. Ozel m.tl. mod Tyrkiet, dom af 17.1 I. 15, §§ 173-176, hvor risiko for jordskælv var kendt, og 
hvor der gjaldt særlige krav til byggeri i sådanne områder, men hvor der var meddelt byggetilladelser i 
strid med reglerne og uden tilstrækkelig tilsyn og kontrol. 
327 Se Budayeva m.fl. mod Rusland, dom af20.03.08, §§ 147-165. 
328 Se klagesag 9837/82, M. mod Storbritannien og Irland, afgørelse af04.03.85. 
329 Se klagesag 32165/96, W oekel mod Tyskland, afgørelse af 16.04.98. 
330 Det bemærkes, at en pligt til at løs lade syge personer kan følge af artikel 3 som fortolket i praksis. 
331 Se klagesag 22564/93, Griee mod Storbritannien, afgørelse af 14.04.94. 
331 Se klagesag 69869/01, Bone mod Frankrig, atgørelse afOl .03.05, om en mindreårig der døde i forbin
delse med udstigning af et tog, og hvor den pågældende havde handlet uforsigtigt. 
333 Se klagesag 1396/06, MeBride mod Storbritannien, atgørelse af09.05.06. 
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ligere, idet hensynet til barnet og retssikkerhed vejede tungere end hensynet til klager396 . 

For så vidt angår begrænsning i mulighed for at anlægge faderskabssag henvises i øvrigt 
til gennemgangen nedenfor. 

Domstolen har afvist, at artikel 8 pålægger stater en positiv pligt til at tillade skils
misse397. Domstolen lagde i den forbindelse vægt på, at artikel 8 skulle fortolkes i over
ensstemmelse artikel 12, der ikke garanterer en ret til skilsmisse. Domstolen afviste så
ledes at udlede en specifik ret (retten til skilsmisse), der ikke fulgte af en mere specifik 
bestemmelse (artikel 12), af en mere generel bestemmelse (artikel 8). Domstolen afviste 
endvidere, at artikel 8 skulle pålægge medlemsstater en positiv pligt til at give ugifte 
samlevende en retlig status svarende til ægtefællers. 

Staten har ikke positiv pligt til at sikre ugifte samlevende ret til vidnefritagelse i 
straffesager mod en samlever, idet det er foreneligt med konventionen at lade en sådan 
undtagelse fra vidnepligten være forbeholdt ægtefæller og registrerede partnere398. 

Det kan udgøre en krænkelse, hvis en person ikke kan få en domstolsprøve/se af 
myndigheders afgørelser vedrørende personens privatliv, f.eks. myndigheders afslag på 
ansøgning om tilladelse til at modtage medicin med henblik på at begå selvmord399 . 

16.2.5. Positive pligter og risiko for helbred og miljø 

Ved miljøjårurening, herunder støjgener og aktiviteter, der indebærer risiko for hel
bred, kan staten have en positiv pligt til at træffe nødvendige foranstaltninger for at sik
re de berørtes ret til respekt for privatliv, familieliv og hjem. Det gælder, hvad enten 
geneme hidrører fra offentlige myndigheders eller privates aktiviteter. 

Staten kan have positiv pligt til at sikre, at private ikke udsættes for unødvendige ge
ner og risiko for miljø og helbred. Det betyder, at staten skal foretage en passende af
vejning mellem samfundets og individets interesser. Det kan f.eks. udgøre en krænkelse, 
hvis staten tillader og støtter etablering af et privat anlæg til behandling aj affald, hvis 
driften medfører betydelige gener og helbredsproblemer for de omkringboende, herun
der hvis myndighederne undlader at efterleve eller anfægter en retlig afgørelse om mid
lertidig lukning af anlægget400 . Det kan også udgøre en krænkelse, hvis myndigheder 
ikke træffer tilstrækkelige foranstaltninger i anledning af natlige støjgener fra diskote
ker, når støjgenerne overskrider tilladte grænser efter national lovgivning, og diskote
kerne overholder regler om lukketid, idet staten har pligt til at træffe de foranstaltninger, 
der med rimelighed kan forventes, for at bringe en krænkelse til ophør401 . 

Staten kan have positiv pligt til at sikre private adgang til oplysninger, der giver dem 
mulighed for at vurdere risiko for miljø og helbred. McGinley og Eg an-dommen 402 ved
rører helbredsproblemer som følge af udsættelse for strålingsfare i forbindelse med 
atomprøvesprængninger. Domstolen fastslog, at når en medlemsstat indlader sig på ak
tiviteter, der indebærer risiko for private, kan der være positiv pligt til at sikre, at de 
berørte får adgang til relevante oplysninger og dokumenter. Domstolen udtalte, at de 

396 Se klagesag 4901/04, I.LV. mod Rumænien, afgørelse af 24.08.10. 
397 Se Johnston m.fl. mod Irland, dom af 18.12.86, §§ 55-58. 
398 Se Van der Heijden mod Holland, dom af03.04.12, §§ 61-78. 
399 Se Koch mod Tyskland, dom af 19.07.12, §§ 65-68, hvor klager var gift med en uhelbredcligt syg 
kvindc, der ønskede at begå selvmord. 
400 Se L6pez Ostra mod Spanien, dom af09. l2.94, §§ 49-58. 
401 Se Moreno Gomez mod Spanien, dom af 16.11.04, §§ 57-63. 
402 Se McGinley og Egan mod Storbritannien, dom af09.06.98, § 101, hvor Domstolen vurderede, at der 
fandtes en sådan procedure, som klagerne imidlertid ikke havde udnyttet. 
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positive pligter kræver, at der etableres en effektiv og tilgængelig procedure, der gør det 
muligt for de berørte at søge om alle relevante og passende oplysninger. I Guerra
dommen403 fandtes det at udgøre en krænkelse, at klagerne ikke havde.fået tilstrækkelige 
oplysninger eller indsigt i dokumenter, der skulle sætte dem i stand til at vurdere de 
risici, der var forbundne med giftige udslip fra en fabrik. Domstolen lagde vægt på, at 
alvorlig miljøforurening kan påvirke menneskers helbred og mulighed for at benytte 
deres bolig, hvorved familieliv og privatliv påvirkes, og at de ønskede oplysninger var 
helt afgørende for, at klagerne kunne vurdere de risici, der var forbundet med fortsat 
forbliven på stedet. 1 Roche-dommen404 fandtes det at udgøre en krænkelse, at klager 
gennem lang tid ikke kunne få adgang til de eksisterende og relevante oplysninger om 
forsøg med kemiske stoffer, som klager som tidligere soldat havde været udsat for, og 
som han mente var årsag til en hans helbredsproblemer. Der var ikke anført nogen 
tungtvejende grund til at tilbageholde oplysningerne. Domstolen fastslog, at der var en 
positiv pligt til at sikre en effektiv og tilgængelig procedure, der gjorde det muligt for 
klageren at få adgang til alle relevante og passende oplysninger, der ville gøre det mu
ligt at vurdere, om han havde været udsat for en risiko gennem deltagelse i forsøgene. I 
Vilnes-dommen405 fandtes det at udgøre en krænkelse, at staten ikke havde sikret til
strækkelig adgang til oplysninger om tabeller for trykudligning for dykkere, kaldet "de
kompressionstabeller". Klagerne var erhvervsdykkere i olieindustrien og havde lidt ska
de på helbred på grund af skadelige virkninger på lang sigt af for hurtig trykudligning 
eller "dekompressering". Klagerne havde fra 1965 til 1990 arbejdet for private selska
ber, der drev virksomhed i henhold til tilladelse fra myndigheder. Selskaberne anvendte 
tabeller for trykudligning. Myndighederne havde ikke anvendt standardiserede tabeller, 
men havde i vidt omfang overladt det til virksomhedeme at udarbejde tabeller, selv om 
lempelige tabeller kunne give selskaberne en konkurrencefordel. Domstolen lagde vægt 
på, at oplysningeme i tabellerne var afgørende for bedømmelse af risikoen som dykker, 
at myndighederne var bekendt med bekymrende forskelle i selskabernes tabeller, og at 
myndighederne ikke havde gjort naget for at informere om de væsentlige forskelle og 
myndighedemes bekymring. Myndighedeme burde have sikret gennemsigtighed med 
hensyn til tabeller og informeret om forskelle og bekymring. En sådan information var 
væsentlig for at kunne vurdere risikoen, og den kunne have medvirket til at fjerne de 
mest lempelige tabeller, der tillod den hurtigste dekompressering. 

Staten kan endvidere have en positiv pligt til at sikre, at meddelelse af tilladelse til 
miljøforurenende aktiviteter sker på et .fyldestgørende grundlag, således at myndighe
derne har det fornødne grundlag for at tage tilstrækkeligt hensyn til de berørte enkelt
personers interesser. I Hatton-dommen406 fastslog et kammer, at det udgjorde en kræn
kelse, at Storbritannien på et utilstrækkeligt grundlag havde tilladt en ændring af be
flyvningen i Heathrow lufthavn, der havde medført øgede støjgener for klagerne, der 
boede i nærheden af lufthavnen. Storkammeret omgjorde kammerets afgørelse og fast
slog, at der ikke var sket en krænkelse. 

Der henvises i øvrigt til afsnittet nedenfor om miljøforurening m.v. 

403 Se Guerra m.tl. mod ltalien, dom af 19.02.98. 
404 Se Roehe mod Storbritannien, dom af 19.10.05, §§ 161-169. 
405 Se Vilnes m.tl. mod Norge, dom af 05.12.13, §§ 233-244. 
406 Se Hatton m.tl. mod Storbritannien, dom af 02.10.01. Se modsat Storkammerets dom, der omgjorde 
kammerets dom, Hatton m.fl. mod Storbritannien, dom af08.07.03. 
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16.2.6. Positive pligter og adgang til oplysninger om privatliv m.v. 

Staten kan have en positiv pligt til at give aktindsigt i dokumenter og oplysninger om 
en persons privatliv og familieliv. 

Der kan være tale om en person, der har været anbragt uden for hjemmet og som 
voksen ønsker adgang til oplysninger om anbringelsen407. Der kan være tale om en tid
ligere patient, der ønsker adgang til lægejournaler fra en indlæggelse på hospital, hvil
ket kan indebære ret til at tage kopi af journaler 4°8• Der kan også være tale om en mor, 
der ønsker oplysninger om, hvad der er sket med et barn, der døde på et hospital kort tid 
efter fødslen409. Der kan også være tale om en far, der ønsker adgang til en børnesag
kyndig undersøgelse udarbejdet i forbindelse med en afsluttet retssag om forældremyn
dighed410. 

Staten kan have pligt til ikke alene at give aktindsigt, men til også at tillade personen 
at tage kopier af dokumenter og oplysninger411 • Det er overladt til myndigheder at be
stemme, hvordan fotokopiering skal foregå, og hvem der skal afholde udgifterne412. 

Når det drejer sig om oplysninger vedrørende en persons private forhold, herunder 
helbredsoplysninger, kan det ikke kræves, at personen skal begrunde og retfærdiggøre 
en anmodning, idet det derimod må være op til myndighederne at godtgøre, at der fore
ligger tungtvejende grunde til at afslå en anmodning 413 . 

Hvis en borger ønsker adgang til oplysninger, herunder om en tidligere anbringelse 
uden for hjemmet, kan sagsakterne indeholde oplysninger, som tredjemand kan have 
rimelig interesse i at hemmeligholde. Det kan være uforholdsmæssigt at kræve, at berør
te tredjemænd udtrykkeligt har meddelt samtykke, idet staten har pligt til at sikre et sy
stem, der kan foretage en rimelig afvejning, også i tilfælde af manglende samtykke, 
hvad enten den berørte ikke kan eller vil meddele samtykke, ligesom det kan være et 
krav, at der er adgang til en prøvelse af myndigheders afslag for en uafhængig myndig
hed414_ 

I Tsourlakis-dommen415 fandtes det at udgøre en krænkelse, at en far efter afslutnin
gen af en retssag om forældremyndighed ikke kunne få adgang til en bømesagkyndig 
undersøgelse, der var udarbejdet til brug for den domstol, der skulle træffe afgørelse om 
forældremyndighed i en tvist mellem klager og hans tidligere hustru. Under retssagen 
havde klager alene fået et referat af undersøgelsen. Klager fik ikke anden begrundelse 
end, at undersøgelsen var fortrolig, og at han ikke havde retlig interesse. Undersøgelsen 
belyste forholdet mellem klager og barnet, og ved at få adgang til undersøgelsen ville 
klager få indblik i eventuelle negative bemærkninger, der havde influeret på afgørelse. 

407 Se Gaskin mod Storbritannien, dom af07.07.89. Se tillige M.G. mod Storbritannien, dom af24.09.02, 
§§ 27-32. 
408 Se K.H. m.fl. mod Slovakiet, dom af28.04.09, §§ 44-58, hvor kvinder havde mistanke om, at de var 
blevet steriliseret uden deres viden eller samtykke, og hvor de havde fået adgang til journalerne, men ikke 
måtte tage kopier heraf. 
409 Se Zorica Jovanovic mod Serbien, dom af 26.03.13, §§ 71-75, hvor klager ikke havde fået pålidelige 
oplysninger om barnet eller dødsårsagen, der ikke var registreret formelt, ligesom moderen ikke havde 
fået udlcveret liget. 
4111 Se Tsourlakis mod Grækenland, dom af 15.10.09, §§ 37-45. 
411 Se K.H. m.n. mod Slovakiet, dom af 28.04.09, § 47, om adgang til lægejournaler. 
412 Se K.H. m.fl. mod Slovakiet, dom af28.04.09, § 48. 
413 Se K.11. m.tl. mod Slovakiet, dom af28.04.09, § 48. 
414 Se Gaskin mod Storbritannien, dom af07.07.89. Se tillige M.G. mod Storbritannien, dom af24.09.02, 
§§ 27-32. 
415 Se Tsourlakis mod Grækenland, dom af 15.10.09, §§ 37-45. 
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nogle lejeres rettigheder, at "særlig beskyttede lejeaftaler" blev ændret til mere sædvan
lige lejevilkår. Der var tale om lejemål i ejendomme, der havde været nationaliseret og 
udlejet på særlige gunstige vilkår, men efter overgangen til demokrati fik tidligere ejere 
mulighed for at kræve ejendomme tilbageført, og reglerne havde til formål at tage hen
syn til ejemes interesser. Der var tale om et skridt i retning af udlejning på markedsvil
kår, men der var taget hensyn til lejeme, idet lejeaftalerne var tidsubegrænsede, med 
mulighed for overdragelse i visse situationer, med et lejeniveau under markedsleje, med 
sædvanlige udsættelsesgrunde og med muligbed for flytning til anden passende lejlig
hed. 

Der kan endvidere være tale om manglende bistand til private, der er afskåret fra at 
udnytte ejendom. l Cvijetic-dommen936 fandtes det at udgøre en krænkelse, at klageren i 
en lang periode ikke kunne få fuldbyrdet en afgørelse om at blive indsat i besiddelsen af 
klagerens lejlighed, som tredjemand uretmæssigt var i besiddelse af. 1 Novoseletsky
dommen937 fandtes både domstole og en administrativ myndighed at have tilsidesat de
res positive pligter i et tilfælde, hvor klagerens embedsbolig af en offentlig arbejdsgiver 
var blevet udlejet til tredjemand, og hvor klageren forsøgte at få fastslået, at dette var 
ulovligt og at blive genindsat i lejemålet. Myndighedeme havde ikke gjort tilstrækkeligt 
for at genoprette og beskytte klagerens ret til en effektiv nydelse af retten til respekt for 
hjem, privatliv og familieliv. 

Der kan endvidere være tale om andre foranstaltninger, der begrænser en ejers mu
lighed for at udnytte eller råde over ejendom. Det er f.eks. anset for at udgøre en kræn
kelse, at en ejer ikke kunne få slettet en tidligere beboers officielle adresse på ejendom
men, da det forudsatte, at beboeren havde fået en anden adresse, hvilket havde en række 
konsekvenser for ejeren, herunder vedrørende ydelser fra det offentlige 938 . 

Princippet om medlemsstatemes store skønsmargin tinder også anvendelse i tilfælde, 
hvor det er nationale minoriteter, der berøres af medlemsstaternes bolig- og planlovgiv
ning. l Noack-sagen939 fandtes det ikke at udgøre en krænkelse, at tyske myndigheder 
havde meddelte tilladelse til at udvide en kulmine med den virkning, at beboerne i en 
kommune, hvor en tredjedel af indbyggerne tilhørte et nationalt mindretal, måtte flytte 
fra området. Domstolen lagde vægt på, at beslutningen var blevet truffet efter lange og 
grundige overvejelser, hvor de berørte havde haft mulighed for at give deres synspunk
ter til kende som led i en bred debat herom. De berørte havde endvidere mulighed for at 
anfægte lovgivers beslutning, ligesom forfatningsdomstolen havde påset, at lovgiver 
havde taget tilstrækkeligt hensyn til de berørte ved afvejningen. Hertil kom, at samtlige 
udgifter ville blive afholdt af minen, ligesom der var truffet foranstaltninger med hen
blik på at bevare og fremme landsbyfællesskabet og det nationale mindretals identitet. 

16.12. Miljøforurening m.v. 

Alvorlige tilfælde af miijøforurening kan påvirke individets velbefindende og udgøre 
en hindring for nydelsen af hjemmet på en sådan måde, at forureningen må anses for på 
en negativ måde at have påvirket individets ret til privatliv og familieliv, og det gælder, 
selv om forureningen ikke er så alvorlig, at der direkte er tale om alvorlig helbredsrisi-

936 Se Cvijetie mod Kroatien, dom af26.02.04, §§ 47-53. Se tillige Pibemik mod Kroatien, dom af 
04.03.04, §§ 56-70. 
937 Se Novoseletskiy mod Ukraine, dom af22.02.05, §§ 73-89. 
938 Se Babylonova mod Slovakict, dom af 20.06.06, §§ 50-52. 
939 Se klagesag 46346/99, Noack m.fl. mod Tyskland, afgørelse af25.05.00. 
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ko940 . Om artikel 8 konkret finder anvendelse afhænger af, om der er tale om skadelig 
påvirkning af en persons privatliv eller familieliv og ikke blot en generelfCJrværring af 
miljøet941 • Miljøforureningen skal have en direkte og skadelig påvirkning af klagerens 
hjem, familie eller privatliv, der skal overstige et vist minimum, for at være omfattet af 
artikel 8's anvendelsesområde, og dette mindste niveau er relativt og afhænger af den 
enkelte sags konkrete omstændigheder, herunder genemes intensitet og varigheden og 
fysiske eller mentale følger942 . I nagle tilfælde er det de faktiske følger, der bringer arti
kel 8 i anvendelse. l andre tilfælde er de den potentielle risiko for skadelig påvirkning 
tilstrækkelig til at bringe artikel i anvendelse943 . Ved bedømmelsen af de faktiske for
hold kan Domstolen lægge vægt på national lovgivning, herunder nationale grænser for 
tilladelig forurening. Den kan også inddrage miljøundersøgelser foretaget af myndighe
der. Endvidere kan den inddrage individuelle afgørelser truffet af myndigheder, herun
der om inddragelse af tilladelse til at drive virksomhed eller om genhusning af personer. 
Den kan også inddrage oplysninger om klager, herunder lægelige oplysninger. Endvide
re kan den inddrage relevante rapporter, undersøgelser og udtalelser fra private organi
sationer. 

Det forhold, at et byggeri på en nabogrund er ulovligt, kan ikke i sig selv begrunde, 
at bestemmelsen tinder anvendelse944 . Støj fra en nærliggende vindmølle er ikke blevet 
anset for at overstige det nævnte minimum af intensitet945 . Gener fra et ulovligt opført 
bilværksted i et beboelseskvarter er heller ikke blevet anset for at rejse spørgsmål i for
hold til bestemmelsen946 • Påståede gener med støj og lugt m.v. fra en tandlægeklinik i 
en ejendom med beboelseslejligheder er heller ikke blevet anset for at overstige det 
nævnte minimum af intensitet947 . Gener i fonn af støj og støv fra et stenbrud nær en 
bolig, der ulovligt var etableret i et industriområde, er ikke blevet anset for omfattet948 . 

Bestemmelsen er heller ikke fondet anvendelig på en genere! modstand mod genmodifi
cerede fødevarer begrundet i et ønske om at beskytte natur og sundhed, hvor klagerne 
ikke var påvirket konkret949 . Støj m.v. fra en almindelig kontorvirksomhed eller lignen
de i en lejlighed i et beboelsesområde, herunder brug af kontormaskiner og ansattes og 
kunders færden til og fra og ophold i virksomheden, er som udgangspunkt ikke tilstræk
kelig til at bringe bestemmelsen i anvendelse950 . 

Bestemmelsen er blevet fondet anvendelig på meget stærk stank og lugtgener fra af
fald fra en nærliggende losseplads, som en strafafsoner var udsat for, mens han var 
spærret inde i en lille fængselscelle951 • Den er også blevet fondet anvendelig på betyde-

940 Se L6pez Ostra mod Spanicn, dom af 09 .12.94, § 51. 
941 Se Kyrtatos mod Grækenland, dom af22.05.03, § 52. 
942 Se Fadcyev mod Rusland, dom af09.06.05, §§ 68-69. 
943 Se Hardy og Mai le mod Storbritannien, dom af 14.02.12, §§ 187-192, om risiko som følge af trans
port, håndtering og opbevaring afnaturgas i anlæg på en havn. Se tillige Dzemyuk mod Ukraine, dom af 
04.09.14, §§ 77-84, om formening af drikkevand fra nærliggende kirkegård. 
944 Se Milcva m.n. mdo Bulgaricn, dom af25.11.10, § 91. 
945 Se klagesag 37664/04, Fagerskiold mod Sverige, afgørelse af 26.02.08, hvor vindmøllen lå ca. 400 m 
fra klagers hjem, og støjgenerne var beregnet til ca. 39 dB. 
946 Se klagesag 62101/00, Furie pa mod Polen, afgørelse af 18.03.08. Se tillige klagesag 71146/01, Bory
siewicz mod Polen, afgørelse af O 1.07 .08, om en nabo, der klager over en skræddcr i nabobygningen, og 
hvor støj og gener ikke var tilstrækkelig dokumenteret. 
947 Se klagesag 18324/04, Galeva m.fl mod Bulgarien, afgørelse af29.09.09. 
948 Se Martinez Martinez og Pino Manzano mod Span i en, dom af 03.07.12, §§ 44-51. 
949 Se klagesag 48629/08, Hubert Caron m.tl. mod Frankrig, afgørelse af 29.06.10. 
950 Se Mileva m.fl. mdo Bulgarien, dom af25. l l. I 0, § 95. 
951 Se Branduse mod Rumænien, dom af07.04.09, §§ 64-67. 
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lige gener for personers livskvalitet som følge af, at indsamling, behandling og bortskaf
felse af skrald og affald ikke fungerede i en længere årrække med den virkning, at 
skraldet hobede sig op i gader og på offentlige steder952 . Den er også fundet anvendelig 
på forurening af vand, luft og jord fra en nærliggende kulmine og fabrik953 . Den er også 
fundet anvendelig på gener fra affyring af fyrværkeri to uger om året tæt på klagernes 
bolig954 . Den er også blevet fondet anvendelig på potentiel risiko som følge af transport, 
håndtering og opbevaring af naturgas i anlæg i en havneterminaI955 . Den er også fundet 
anvendelig på støjgener fra nærliggende lufthavn956. Den er også blevet fondet anvende
lig på forurening af drikkevand fra kirkegård nær beboelsesområde med potentiel skade
lig virkning for beboeme957 . Den er også fondet anvendelig på forurenet drikkevand 
som følge afbrud på kloakledning med udsivning af spildevand958. 

I sådanne tilfælde kan der opstå spørgsmål om, hvorvidt staten har opfyldt en positiv 
pligt til at tage rimelige og passende foranstaltninger for at sikre klagers nydelse af de 
rettigheder, der følger af artikel 8, stk. 1, eller om myndigheder har foretaget et indgreb, 
der kan retfærdiggøres efter artikel 8, stk. 2. Afgrænsningen mellem indgreb og positive 
pligter vil ofte ikke være afgørende, da princippeme i det væsentlige er de samme. Det 
er i begge tilfælde afgørende, om der er foretaget en rimelig afvejning af de modsatret
tede interesser, nemlig individets interesser over for samfondets interesser959• Spørgs
målet om positive pligter vil navnlig være relevant i tilfælde, hvor den forurenende 
virksomhed ejes og drives af private, og myndighedeme var eller burde have været be
kendt med problemerne med forureningen960 . Spørgsmålet om positive pligter kan også 
være relevant, når det drejer sig om farlige aktiviteter, og myndighederne har delegeret 
opgaven til private, herunder aktiviteter forbundet med indsamling, behandling og bort
skaffelse af affald961 . Ved farlige aktiviteter vil det således være afgørende, om staten 
har truffet rimelige og passende foranstaltninger til beskyttelse privates ret til respekt for 
privatliv og hjem og mere generelt nydelse af et sundt og beskyttet miljø962. Spørgsmål 
om positive pligter kan også opstå ved forurening som en myndighed eller et offentligt 
forsyningsselskab er ansvarlig for, idet myndigheden eller virksomheden ikke har gjort 
tilstrækkeligt for at forhindre en kendelig og forudsigelig risiko for forurening963 . 

[ sager om miljøforurening m.v., herunder støjgener fra lufthavne, er udgangspunk
tet, at medlemsstateme er overladt en bred skønsmargin, idet myndigheder nødvendig
vis må foretage vanskelige afvejninger og afgørelser964• 

952 Se Di Sarno m.11. mod ltalien, dom af l 0.01.12, § l 08. 
953 Se Dubetskam.il mod Ukraine, dom afl0.02.11, §§ 109-124. 
954 Se Zammit Maempel mod Malta, dom af 22.11.11, § 67. 
955 Se Hardy og Maile mod Storbritannien, dom af 14.02.12, §§ 187-192. 
956 Se bl.a. Flamenbaum m.fi. modFrankrig, dom af 13.12.12, §§ 138-141. 
957 Se Dzemyuk mod Ukraine, dom af04.09.14, §§ 77-84. 
958 Se Otgon mod Moldova, dom af 25.10.16, §§ 16-20. 
959 Se L6pez Ostra mod Spanien, dom af 09 .12.94, § 51, I-fatton m.tl. mod Storbritannien, dom af 
08.07.03, § 98, Fadeyev mod Rusland, dom af09.06.05, §§ 94-98. 
960 Se Fadeyev mod Rusland, dom af09.06.05, §§ 89-93. 
961 Se Di Sarno m.fl. mod ltalien, dom af 10.0l.12, § 109. 
962 Se Di Sarno m.fl. mod Italien, dom af 10.01.12, § l 10. 
963 Se Otgon mod Moldova, dom af 25. l 0.16, §§ l 6-20, om forurening af drikkevand som følge af brud 
på kloakledning med udsivning af spildevand. 
964 Se Hatton m.fl. mod Storbritannien, dom af08.07.03, § 10 l. Se tillige Taskin m.fl. mod Tyrkiet, dom 
af I 0.11.04, §§ I l 6-117, hvor den nationalc højesteret hav de fastslået, at myndighedernes meddelelse af 
tilladelse til farlig minedrift på ingen måde var forenelig med hensynet til offentlighedens interesser. Se 
tillige Fadeyev mod Rusland, dom af 09.06.05, §§ l 02- l 05, Dubetska m.fl. mod Ukraine, dom al' 
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I sager om miljøforurening m.v. kan der både rejses spørgsmål om, hvorvidt myndig
heders beslutninger er forenelige med artikel 8 (de indholdsmæssige krav), og om be
slutning~processen opfylder de krav, der følger af artikel 8 (de processuelle krav/65 . 

Domstolen vil som udgangspunkt kun foretage en vurdering af beslutningsprocessens 
retfærdighed, og vil ikke foretage en vurdering af indholdet af myndighedernes beslut
ninger, medmindre der foreligger helt særlige omstændigheder966 . Det er en følge af 
medlemsstaternes brede skønsmargin på dette område. 

Kravene til beslutningsprocessen indebærer bl.a., at myndigheder skal foretage til
strækkelige og grundige undersøgelser med henblik på at vurdere konsekvenser af farli
ge aktiviteter, at offentligheden skal inddrages og gøres bekendt med undersøgelserne 
og at de berørte skal have mulighedfor at anfægte de trufne afgørelser, og at myndig
heder skal fastlægge en hensigtsmæssig politik på området og træffe de nødvendige 
foranstaltninger med henblik på at håndhæve en sådan politik967 . De processuelle ret
tigheder indebærer endvidere krav om, at administrative myndigheder skal respektere 
og efterleve afgørelser truffet af domstole968 . Ved vurdering af beslutningsprocessen 
lægges der også vægt på, om det har taget urimelig lang tid at træffe afgørelse eller 
håndhæve trufne afgørelser969 . 

Det kan udgøre et problem, hvis nationale myndigheder meddeler tilladelse i strid 
med nationale regler og normer, og hvis myndigheder undlader at efterleve nationale 
afgørelser om aktivitetens ulovlighed970 • 

Der kan være tale om generfraforurenende virksomhed. I L6pez Ostra-sagen971 bo
ede klagerne i nærheden af en forurenende virksomhed, der behandlede industrielt af
fald. Virksomheden var årsag til gener og sundhedsproblemer for lokalbefolkningen. 
Der var tale om en privat virksomhed, men den var opført på en grund tilhørende det 
offentlige og modtog offentlig støtte. I forbindelse med virksomhedens opstart var drif
ten årsag til, at myndigheder evakuerede og genhusede lokalbefolkningen i en periode 
på nogle måneder. Myndighederne lukkede endvidere en del af virksomhedens aktivite
ter, men myndighederne, der kendte til problemerne, gjorde ikke andet for at modvirke 
problemet, der stod på i flere år. Myndighederne havde endvidere modsat sig søgsmål, 
der havde til formål at standse driften. Efter mere end tre år blev problememe for store 
for klager, der valgte at flytte. Domstolen statuerede krænkelse, idet de nationale myn-

10.02.11, § 141. Se tillige klagesag 18215/06, Greenpeace E.V. m.tl. mod Tyskland, afgørelse af 
12.05.09, om afvisning af en klage over, at myndigheder ikke havde truffet bestemte foranstaltninger med 
henblik på at nedbringe forurening fra lastbiler med dieselmotorer. 
965 Se Hatton m.tl. mod Storbritannien, dom af08.07.03, § 99, om støjgener fra en lufthavn. Se tillige 
Taskin m.Jl mod Tyrkiet, dom af I 0.11.04, § 115, Ockan m.tl. mod Tyrk i et, dom af 28.03.06, § 41, 
Giacomelli mod Italien, dom af02. I 1.06, § 79. 
966 Se Fadeyev mod Rusland, dom af 09.06.05, § I 05. Se tillige Dubctska m.fl. mod Ukrainc, dom ar 
10.02.11, § 142. 
967 Se Taskin m.fl. mod Tyrkiet, dom afl0.11.04, § 119, Giacomelli mod ltalien, dom af02. l 1.06, §§ 82-
83, Dubetska m.n. mod Ukraine, dom af 10.02.11, § 143. 
968 Se Taskin m.tl. mod Tyrkiet, dom af 10.11.04, §§ l 18-125, hvor administrative myndigheder ikke 
havde efterlevet en afgørelse truffet af den øverste domstol, hvorefter en tilladelse til farlig minedrift ikke 
var i overensstemmelse med offentlighedens interesser, hvorfor den skulle ophøre. Se tilligc Ockan m.tl. 
mod Tyrkiet, dom af28.03.06, §§ 43-50, Lemke mod Tyrkiet, dom af05.06.07, §§ 40-46. 
969 Se Dubetska m.tl. mod Ukraine, dom af 10.02.11, § 144. 
970 Se Dzemyuk mod Ukrainc, dom af 04.09.14, §§ 87-92. 
971 Se L6pez Ostra mod Spanien, dom af09.12.94. Se modsat Kyrtatos mod Grækenland, dom af 
22.05.03, §§ 51-55, om en plan for udviklingcn af et geografisk område, som efter klagers opfattelse 
påvirkede dyrelivet i et sumpområde, men hvor Domstolen ikke vurderede, at klagers rettigheder i hen
hold til artikel 8, stk. I, var direkte påvirket. 
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digheder ikke havde truffet nødvendige foranstaltninger for at sikre klagers ret til re
spekt for hjemmet og retten til privat- og familieliv. I Padeyev-dommen972 blev der sta
tueret krænkelse af statens positive pligter i et tilfælde, hvor klageren i en betydelig pe
riode havde boet nær en stålfabrik, der forurenede væsentlig mere end tilladt efter natio
nale normer, og hvor forureningen havde haft skadelig virkning for klagerens helbred 
og velbefindende. Det blev tillagt betydning, at myndighedeme havde tilladt driften af 
en forurenende virksomhed midt i en tæt befolket by, at national lovgivning om grænser 
for tilladelig forurening og om at et vist område omkring fabrikken ikke måtte bebos i 
praksis ikke var blevet håndhævet, samt at klageren ikke var blevet tilbudt nogen form 
for hjælp med henblik på at flytte fra området. I Tatar-dommen973 fandtes det at udgøre 
en krænkelse, at myndigheder havde tilladt drift af en fabrik til udvinding af metal fra 
en mine, hvor fabrikken lå i et befolket område og anvendte farlige kemikalier i produk
tionen. Driften indebar risiko for helbred og miljø, og der havde været en alvorlig foru
reningsulykke. Beslutningen om at tillade driften var ikke grundet på tilstrækkelige un
dersøgelser, der gav mulighed for at vurdere risikoen ved driften. Endvidere havde of
fentligheden ikke tilstrækkelig adgang til konklusioneme i foretagne undersøgelser. 
Endelig havde myndigheder ikke informeret tilstrækkeligt om risiko og konsekvenser af 
den skete ulykke og om foranstaltninger for at forhindre fremtidige ulykker. 

Der kan være tale om gener fra lufthavn. I Powell og Reyner-dommen974 klagede 
nagle personer, der boede i nærheden af en stor international lufthavn, over støjgener fra 
lufthavnen. Det var uomtvistet, at klagerne, om end i forskellig grad, var blevet påvirket 
negativt af støjen. Domstolen fremhævede, at staten rent faktisk havde truffet forskelli
ge foranstaltninger for at kontrollere, begrænse og kompensere for støjgenerne. Statens 
regulering var sket under hensyntagen til internationale standarder på området, og der 
var taget hensyn til de involveredes interesser. Domstolen fremhævede, at det ikke var 
dens opgave at sætte sit eget skøn i stedet for de nationale myndigheders skøn ved vur
deringen af, hvad der var den mest hensigtsmæssige politik på et sådant vanskeligt soci
alt og teknisk område, hvor medlemsstaten havde en vid skønsmargin. De støjgener, der 
kom fra lufthavnen, gik derfor ikke ud over, hvad der måtte accepteres. 1 Hatton
dommen975 fandtes det ikke at udgøre en krænkelse, at de britiske myndigheder havde 
tilladt en ændret beflyvning af en lufthavn, hvilket havde medført større støjgener for 
klagerne, der boede i nærheden. Ved vedtagelsen af den nye plan for beflyvning havde 
myndighederne ønsket på den ene side at beskytte lokalsamfundet mod uforholdsmæs
sig støj og på den anden side at tage hensyn til de både erhvervslivets og samfundets 
økonomiske interesser. Der var tale om en genere! foranstaltning, der var foretaget visse 
undersøgelser af hvorledes beflyvning om natten påvirkede mennesker og huspriserne i 
området var ikke blevet påvirket negativt af den nye plan. Med hensyn til beslutnings
processen var der foretaget undersøgelser, området blev løbende overvåget af myndig-

972 Se Fadeyev mod Rusland, dom af09.06.05, navnlig§§ 116-134. Se tillige Ledyayeva m.fl. mod Rus
land, dom af26.10.06, §§ 89-110. 
973 Se Tatar mod Rumænien, dom af27.0l.09, §§ 98-125. 
974 Se Powell og Reyner mod Storbritannien, dom af21.02.90, §§ 40-46. 
975 Se Hatton m.fl. mod Storbritannien, dom af08.07.03, §§ 116-130. Se tillige Kyrtatos mod Græken
land, dom af22.05.03, §§ 51-55, om gener i klagers nabolag (støj, belysning m.v.) som følge afen by
plan, men hvor Domstolen ikke vurderede, at forstyrrelserne havde nået en tilstrækkelig grad af alvorlig
hed til at være omfattet afartikel 8. Se endvidere klagesag 39561/98, Ashworth m.fl. mod Storbritannien, 
afgørelse af 20.01.04, om afvisning af en klage vedrørende støjgener fra mindre lly fra en nærliggende 
privat lufthavn. 
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hederne og offentligheden var blevet informeret om og hørt over myndighedernes pla
ner. 

Der kan være tale om gener fra affaldshåndtering. I Sarno-dommen976 fandtes det at 
udgøre en krænkelse af statens positive forpligtelser, at myndighedeme gennem længere 
tid ikke havde gjort tilstrækkeligt i anledning af meget betydelige problemer med ind
samling, behandling og bortskaffelse af skrald med den virkning, at skrald hobede sig 
op i galder og på offentlige steder. Opgaven var delegeret til private selskaber, men det 
fritog ikke staten for ansvar. Domstolen vurderede ikke, at der var tale om en force ma
jeure situation, og den fastslog, at myndighedernes passivitet gennem en længere perio
de udgjorde en krænkelse. I Branduse-dommen977 blev der statueret krænkelse i et til
fælde, hvor klager, der afsonede en langvarig fængselsstraf, mens han var spærret inde i 
sin celle, måtte tåle meget stærk stank og alvorlige lugtgener fra råddent affald på en 
nærliggende losseplads. Der var tale om en kommunalt ledet losseplads, der havde væ
ret drevet uden fornødne tilladelser, og uden at der var foretaget undersøgelser eller stu
dier over gener, ligesom der ikke var givet tilstrækkelig information til befolkningen. 

Der kan være tale om gener fra trafikstøj tæt på beboelse. I Dees-dommen978 blev der 
statueret krænkelse i et tilfælde, hvor klager oplevede betydelige og vedvarende gener 
fra tung trafik forbi bopælen, efter at lastbiler m.v. var begyndt at køre forbi bopælen 
for at undgå at betale for at køre på en motorvej, som tidligere var blevet benyttet. Stø
jen fra trafikken oversteg de tilladte grænser, og selv om myndigheder havde truffet en 
række foranstaltninger for at begrænse geneme, herunder med nedsat hastighed, havde 
de ikke gjort tilstrækkeligt. 

Der kan være tale om gener fra virksomhed i beboelseskvarter. I Mileva-dommen979 

blev der statueret krænkelse i et tilfælde, hvor computerklub eller netcafe var blevet 
indrettet i en lejlighed i et beboelseskvarter uden fornøden tilladelse og fik lov til at 
fortsætte driften i ca. 4 år, inden den blev lukket. Den holdt åben 24/7 og tiltrak mange 
kunder, der larmede meget både i og uden for netcafeen, og der havde været en del hær
værk. Myndighedeme havde ikke i tilstrækkelig grad inddraget beboernes interesser. 

Artikel 8 fritager som udgangspunkt ikke fiJr strafansvar, hvis personer begår straf
bare handlinger for at beskytte miljø og sundhed, f.eks. hærværk mod genmodificerede 
afgrøder på tredjemands ejendom980• 

16.13. Begrænsning i indsattes ret til besøg affamilie m.v. 

Familieliv bringes ikke til ophør som følge af fængselsophold med deraf følgende 
adskillelse. Det gælder både varetægtsfængsling og afsoning. Begrænsning i indsattes 
adgang til besøg af familiemedlemmer kan derfor rejse spørgsmål i forhold til artikel 8, 
der kan påberåbes af både den indsatte og familiemedlemmet. Begrænsning kan bestå i, 
at indsatte nægtes adgang til besøg af familie. Det samme gælder, hvis indsattes adgang 
til besøg af familie begrænses med hensyn til hyppighed, varighed eller anta! personer. 
Det samme gælder begrænsning med hensyn den måde, hvorpå besøg af familie kan 

976 Se Di Samo m.fl. mod ltalicn, dom af I 0.01.12, §§ l 08-1 13. 
977 Se Branduse mod Rumænien, dom af07.04.09, §§ 68-76. 
978 Se Dces mod Ungarn, dom af 09.11.10, §§ 21-24. 
979 Se Mi leva m.fl. mdo Bulgaricn, dom af 25.11.10, §§ 98-102. 
980 Se klagesag 48629/08, Hubert Caron m.fl. mod Frankrig, afgørelse af 29.06. l 0. 

899 

1526



EIGHTH EDITION 

Malcolm N. Shaw QC 
Barrister at Essex Court Chambers and Senior Fellow 
at the Lauterpacht Centrefor International Law, 
University of Cambridge 

CAMBRIDGE 
UNIVERSITY PRESS 

1527

lha
Tekst i maskinskrift
2017



(_7_2___,_j _l_n_te_r_n_at_io_n_a_l_L_a_w _________________________________ J 

norm into treaty law must deprive the customary norm of its applicability as distinct from the 
treaty norm'. 110 The Court concluded that 'it will therefore be clear that customary international 
law continues to exist and to apply separately from international treaty law, even where the two 
categories of law have an iden ti cal con tent'. 111 The effect of this in the instant case was that the 
Court was able to examine the rule as established under customary law, whereas due to an 
American reservation, it was unable to analyse the treaty-based obligation. 

Of course, two rules with the same con tent may be subject to different principles with regard to 
their interpretation and application; thus the approach of the Court as well as being theoretically 
correct is of practical value also. In many cases, such dual source of existence of a rule may well 
suggest that the two versions are not in fact identical, as in the case of self-defence under 
customary law and article 51 of the Charter, but it will always depend upon the particular 
circumstances. 112 

Certain treaties attempt to establish a 'regime' which will, of necessity, also extend to non
parties.113 The United Nations Charter, for example, in its creation of a defmitive framework for 
the preservation of international peace and security, declares in article 2(6) that 'the organisation 
shall ensure that states which are not members of the United Nations act in accordance with these 
Principles [listed in article 2] so far as may be necessary for the maintenance of international 
peace and security'. One can also point to the 1947 General Agreement on Tariffs and Trade 
(GATT) which set up a common code of conduct in international trade and has had an important 
effect on non-party states as well, being now transmuted into the World Trade Organization. 

On the same theme, treaties may be constitutive in that they create international institutions 
and act as constitutions for them, outlining their proposed powers and duties. 

'Treaty-contracts' on the other hand are not law-making instruments in themselves since they 
are between only small numbers of states and on a limited topic, but may provide evidence of 
customary rules. For example, a series of bilateral treaties containing a similar rule may be 
evidence of the existence of that rule in customary law, although this proposition needs to be 
approached with same caution in view of the fact that bilateral trea ties by their very nature aften 
ref1ect discrete circumstances. 114 

GENERAL PRINCIPLES OF LAW 115 

In any system oflaw, a situation may very well arise where the court in considering a case befare 
it realises that there is no law covering exactly that point, neither parliamentary statute nor 

110 ICJ Reports, 1986, pp. 94-5; 76 ILR, pp. 428-9. See also W. Czaplinski, 'Sources oflnternational Law in the Nicaragua 
Case', 38 ICLQ, 1989, p. 151. 

111 ICJ Reports, 1986, p. 96; 76 JLR, p. 430. 112 See further below, chapter 19, p. 861. 
113 See further below, chapter 15, p. 704. 
114 See further below, p. 514, with regard to extradition trea ties and below, p. 63 5, with regard to bilateral investment 

trea ties. 
115 See e.g. B. Cheng, General Principles of Law as Applied by International Courts and Tribunals, London, 1953; 

A.D. McNair, 'The General Principles of Law Recognised by Civilised Nations', 33 BYlL, 1957, p. 1; H. Lauterpacht, 
Private Law Sources and Analogies of International Law, London, 1927; G. Herczegh, General Principles of Law and 
the International Legal Order, Budapest, 1969; 0. Schachter, International Law in Theory and Practice, Dordrecht, 
1991, pp. 50-5; 0. Corten, L'Utilisation du 'Raisonnable' par le Juge International, Brussels, 1997; B. Vitanyi, 'Les 
Positions Doctrinales Concernant le Sens de la Nation de "Principes Generaux de Droit Reconnus par les Nations 
Civilisees'", 86 Revue Generale de Droit International Public, 1982, p. 48; H. Waldock, 'General Course on Public 
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judicial precedent. In such instances thejudge will proceed to deduce a rule that will be relevant, 
by analogy from already existing rules or directly from the general principles that guide the legal 
system, whether they be referred to as emanating from justice, equity or considerations of public 
policy. Such a situation is perhaps even more likely to arise in international law because of the 
relative underdevelopment of the system in relation to the needs with which it is faced. 

There are fewer decided cases in international law than in a municipal system and no method 
of legislating to provide rules to govern new situations. 116 It is for such a reason that the 
provision of 'the general principles oflaw recognised by civilised nations' 117 was inserted into 
article 38 as a source of law, to dose the gap that might be uncovered in international law and 
solve this problem which is known legally as non liquet. 118 The question of gaps in the system is 
an important one. It is important to appreciate that while there may not always be an immediate 
and obvious rule applicable to every international situation, 'every international situation is 
capable of being determined as a matter of law'. 119 

There are various opinions as to what the general principles of law concept is intended to ref er. 
Some writers regard it as an affirmation ofNatural Law concepts, which are deemed to underlie the 
system of international law and constitute the method for testing the validity of the positive (i.e. 
man-made) rules. 120 Other writers, particularly positivists, treat it as a sub-heading under treaty 
and customary law and incapable of adding anything new to international law unless it reflects the 
consent of states. Soviet writers like Tunkin subscribed to this approach and regarded the 'general 
principles oflaw' as reiterating the fundamental precepts of international law, for example, the law 
of peaceful co-existence, which have already been set out in treaty and custom law. 121 

Between these two approaches, most writers are prepared to accept that the general principles 
do constitute a separate source of law but of fairly limited scope, and this is reflected in the 
decisions of the Permanent Court oflnternational Justice and the International Court of Justice. 
It is not clear, however, in all cases, whether what is involved is a general principle of law 

International Law', 106 HR, 1962, p. 54; Pellet, 'Article 38', p. 832; Thirlway, 'Supplement', p. 108; M. Sørensen, 
'Principes de Droit International', 101 HR, 1960, p. 16; and V. Degan, 'General Principles ofLaw', 3 Finnish YIL, 1992, 
p. 1. See also G. Gaja, 'General Principles of Law', Max Planck Encyclopedia of Public International Law; and 
Thirlway, Sources, chapter N. 

116 Note that the International Court has regarded the terms 'principles' and 'rules' as essentially the same within 
international law: the Gulf of Maine case, ICJ Reports, 1984, pp. 246, 288-90. Introducing the adjective 'general', 
however, shifts the meaning to a broader concept. 

117 The additional clause relating to recognition by 'civilised nations' is regarded today as redundant: see e.g. Pellet, 
'Article 38', p. 836. 

118 See e.g. J. Stone, OfLaw and Nations, London, 197 4, chapter 3; H. Lauterpacht, 'Some Observations on the Prohibition 
of Non Liquet and the Completeness of the Legal Order', Symbolae Verzijl, 19 58, p. 196; Pellet, 'Article 38 ', pp. 734 and 
763; H. Thirlway, 'The Law and Procedure of the International Court of Justice', BYIL, 1988, p. 76, and Thirlway, 
'Supplement', p. 44; and P. Weil, 'The Court Cannot Conclude Defmitively ... ? Non Liquet Revisited', 36 Columbia 
Journal ofTransnational Law, 1997, p. 109. See also the North Sea Continental She/fcases, ICJReports, 1969, p. 46; 41 
ILR, p. 29, and the Nicaragua case, ICJ Reports, 1986, p. 135; 76 !LR, p. 349. 

119 Oppenheim 's International Law, p. 13. See, however, the conclusion of the International Court that it was unable to 
state whether there was a rule of international law prohibiting or permitting the threat or use of nuclear weapons by 
a state in self-defence where its very survival was at stake: the Legality of the Threat or Use ofNuclear Weapons case, 
ICJ Reports, 1996, pp. 226, 244; 110 !LR, pp. 163, 194. Cf. the Dissenting Opinion of Judge Higgins, ibid.; 110 !LR, 
pp. 532 ff. See also Eritrea/Yemen (First Phase), 114 ILR, pp. 1, 119 and 121-2. 

120 See e.g. Lauterpacht, Private Law Sources. See also Waldock, 'General Course', p. 54; C. W. Jenks, The Common Law of 
Mankind, London, 1958, p. 169; and Judge Tanaka (dissenting), South-West Ajrica case (Second Phase), ICJ Reports, 
1966,pp. 6,294-9;37ILR,pp.243,455-9. 

121 Tunkin, Theory of International Law, chapter 7. 
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appearing in municipal systems or a general principle of international law or indeed, as it has 
been expressed, such principles of municipal law as are applicable to the relations between 

states. 122 

While the reservoir from which one can draw contains the legal operations of 190 or so states, 
it <loes not follow thatjudges have to be experts in every legal system. There are certain common 
themes that run through the many different orders. Anglo-American common law has influenced 
a number of states throughout the world, as have the French and Germanic systems. Toere are 
many common elements in the law in Latin America, and most Afro-Asian states have borrowed 
heavily from the European experience in their efforts to modernise the stmcture administering 
the state and westernise economic and other enterprises. 123 

Reference will now be made to some of the leading cases in this f1eld to illustrate how this 
problem has been addressed. 

In the Chorz6w Factory case in 1928, 124 which followed the seizure of a nitrate factory in Upper 
Silesia by Poland, the Permanent Court of International Justice declared that 'it is a general 
conception of law that every violation of an engagement involves an obligation to make 
reparation'. The Court also regarded it as: 

a principle of international law that the reparation of a wrong may consist in an indemnity 
corresponding to the da mage which the nationals of the injured state have suffered as a result of the 
act which is contrary to international law. 

The most fertile f1elds, however, for the implementation of municipal law analogies have 
been those of procedure, evidence and the machinery of the judicial process. In the 
German Settlers in Poland case, 125 the Court, approaching the matter from the negative 
point of view, 126 declared that 'private rights acquired under existing law do not cease on 
a change of sovereignty ... It can hardly be maintained that, although the law survived, 
private rights acquired under it perished. Such a contention is based on no principle and 
would be contrary to an almost universal opinion and practice.' 127 The International Court 
of Justice in the Cotfu Channel case, 128 when referring to circumstantial evidence, pointed 
out that 'this indirect evidence is admitted in all systems of law and its use is recognised 
by international decisions'. International judicial reference has also been made to the 
concept of res judicata, that is that the decision in the circumstances is final, binding 
and without appeal. 129 

122 Oppenheim's International Law, pp. 36-7. 
123 See generally, R. David and J. Brierley, Major Legal Systems in the World Today, 2nd edn, London, 1978. Note that the 

Tribunal in AMCO v. Republic of Indonesia stated that while a practice or legal provisions common to a number of 
nations would be an important source of international law, the French concepts of administrative unilateral acts or 
administrative contracts were not such practices or legal provisions: 89 !LR, pp. 366,461. 

124 PCIJ, SeriesA, No. 17, 1928, p. 29; 4AD, p. 258. See also the Chile-United States Commission decision with regard to 
the deaths ofLetelier and Moffitt: 31 ILM, 1982, pp. 1, 9; 88 ILR, p. 727. 

125 PCIJ, Series B, No. 6, p. 36. 
126 See also the South-West Africa cases, ICJ Reports, 1966, pp. 3, 47; 37 ILR, pp. 243, 280-1, fora statement that the 

nation of actio popularis was not part of international law as such nor able to be regarded as imported by the concept 
of general principles oflaw. 

127 See also the Certain German Interests in Polish Upper Silesia case, PCIJ, Series A, No. 7, p. 42, and the Free Zones of 
Upper Savoy and the District ofGex case, PCIJ, Series A/B, No. 46, p. 167. 

128 ICJ Reports, 1949, pp. 4, 18; 16 AD, pp. 155, 157. 129 The Coifu Channel case, ICJ Reports, 1949, p. 248. 
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In the Administrative Tribunal case, 130 the Court dealt with the problem of the dismissal of 
members of the United Nations Secretariat staff and whether the General Assembly had the right 
to refuse to give effect to awards to them made by the relevant Tribunal. In giving its negative 
reply, the Court emphasised that: 

according toa well-established and genera/ly recognised principle of law, a judgment rendered by 
such a judicial body is res judicata and has binding force between the parti es to the dispute. 131 

The question of res judicata was discussed in some detail in the Genocide Convention (Bosnia and 
Herzegovina v. Serbia and Montenegro) case, 132 where the issue focused on the meaning of the 
1996 decision of the Court rejecting preliminary objections to jurisdiction. 133 The Court empha
sised that the principle 'signif1es that the decisions of the Court are not only binding on the 
parties, but are fmal, in the sense that they cannot be reopened by the parties as regards the issues 
that have been determined, save by procedures, of an exceptional nature, specially laid down for 
that purpose. That principle signif1es that the decisions of the Court are not only binding on the 
parties, but are fmal, in the sense that they cannot be reopened by the parties as regards the issues 
that have been determined, save by procedures, of an exceptional nature, specially laid down for 
that purpose.' 134 The Court noted that two purposes, one general and one specif1c, underpinned 
the principle of res judicata, internationally as well as nationally. The first referred to the stability 
of legal relations that requires that litigation come to an end. The second was that it is in the 
interest of each party that an issue which has already been adjudicated in favour ofthat party not 
be argued again. It was emphasised that depriving a litigant of the benef1t of a judgment it had 
already obtained must in general be seen as a breach of the principles governing the legal 
settlement of disputes. The Court noted that the principle applied equally to preliminary objec
tions judgments and merits judgments and that, since jurisdiction had been established by virtue 
of the 1996 judgment, it was not open to a party to assert in current proceedings that, at the date 
the earlier judgment was given, the Court had no power to give it, because one of the parti es could 
now be seen to have been unable to come before it. This would be to call in question the force as 
res judicata of the operative clause of the judgment. 135 

Further, the Court in the preliminary objections phase of the Right of Passage case 136 stated 
that: 

130 ICJ Reports, 1954, p. 47; 21 !LR, p. 310. 
131 JCJ Reports, 1954, p. 53; 21 ILR, p. 314, and the Laguna del Desierto (Argentina/Chile} case, 113 ILR, pp. 1, 43, where it 

was stated that 'Ajudgment having the authority of resjudicata isjudicially binding on the Parti es to the disp ute. This 
isa fundamental principle of the law of nations repeatedly invoked in thejurisprudence, which regards the authority 
of resjudicata as a universal and absolute principle of international law.' See also AMCO v. Republic of Indonesia, 89 
ILR, pp. 366, 558; Cheng, General Principles, chapter 17; Rosenne's Law and Practice of the International Court, 
1920-2015 (ed. M. N. Shaw), 5th edn, Leiden, 2016, pp. 1657 ff.; M. Shahabuddeen, Precedent in the International 
Court, Cambridge, 1996, pp. 30 and 168; and I. Scobbie, 'Res Judicata, Precedent and the International Court', 20 
Australian YIL, 2000, p. 299. 

132 ICJ Reports, 2007, pp. 43, 89. 133 ICJ Reports, 1996, p. 595; 115 ILR, p. 110. 134 ICJ Reports, 2007, pp. 43, 90. 
135 Ibid., at pp. 90-4. See also Nicaragua v. Colombia (Application by Honduras for Permission to Intervene), ICJ Reports, 

2011, pp. 420, 443 and Nicaragua v. Colombia (Delimitation of the Continental Shelf beyond 200 nautical miles}, 
Preliminary Objections, 2016, paras. 58 ff. 

136 ICJ Reports, 1957, pp. 125, 141-2; 24 ILR, pp. 840, 842-3. See also the Argentina-Chile Boundary Award of 
21 October 1994, XXII UNRIAA, 2006, pp. 3, 24 and 39. 
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it isa rule of law general ly accepted, as well as ane acted upon in the past by the Court, that, once the 

Court has been valid ly seized of a dispute, unilateral action by the respondent state in term i nating its 

Declaration [i.e. accepting the jurisdiction of the Court]. in whole or in part, cannot divest the Court of 

jurisdiction. 

The Court has also considered the principle of estoppel which provides that a party that has 
acquiesced in a particular situation cannot then proceed to challenge it. In the Temp le case 137 the 
International Court of Justice applied the doctrine, but in the Serbian Loans case 138 in 1929, in 
which French bondholders were demanding payment in gold francs as against pa per money upon 
a series of Serbian loans, the Court declared the principle inapplicable. 

As the International Court noted in the ELSI case, 139 there were limitations upon the process of 
inferring an estoppel in all circumstances, since 'although it cannot be excluded that an estoppel 
could in certain circumstances arise from a silence when something ought to have been said, there 
are obvious difficulties in constructing an estoppel from a mere failure to mention a matter at 
a particular point in somewhat desultory diplomatic exchanges'. 140 The meaning of estoppel was 
confmned in Cameroon v. Nigeria, 141 where the Court emphasised that 'An estoppel would only 
arise ifby its acts or declarations Cameroon had consistently made it fully clear that it had agreed to 
settle the boundary dispute submitted to the Court by bilateral avenues alone. It would further be 
necessary that, by relying on such an attitude, Nigeria had changed position to its own detriment or 
had suffered some prejudice.' In Mauritius v. United Kingdom, the Tribunal noted that 'evidence of 
opportunities foregone in reliance upon a representation constitutes one of the clearest forms of 
detrimental reliance, although a benef1t conveyed on the representing State will also suffice'. 142 

Another example of a general principle was provided by the Arbitration Tribunal in the AMCO 
v. Republic of Indonesia case, 143 where it was stated that 'the full compensation of prejudice, by 
awarding to the injured party the damnum emergens and lucrum cess ans isa principle common to 
the main systems of municipal law, and therefore, a general principle of law which may be 
considered as a source of international law'. Another principle would be that of respect for 
acquired rights, 144 a further one that a party advancing a point of fact in support of its claim must 
establish that fact, 145 while yet another argued general principle is that of proportionality, which 
notes that in areas ranging from recourse to self-defence and the actual use of force in the 
conduct of hostilities to maritime delimitation, counter-measures in WTO (World Trade 
Organization) and investment law and in human rights, the application of a particular rule 
may be constrained by relevant factors. 146 One crucial general principle of international law is 

137 ICJ Reports, 1962, pp. 6, 23, 31 and 32; 33 ILR, pp. 48, 62, 69-70. 138 PCIJ, Series A, No. 20; 5 AD, p. 466. 
139 ICJ Reports, 1989, pp. 15, 44; 84 ILR, pp. 311, 3 50. 
140 See also the Eastern Green/and case, PCJJ, Series A/B, No. 53, pp. 52 ff.; 6 AD, pp. 95, 100-2; the decision of the 

Eritrea/Ethiopia Boundary Commission of 13 April 2002, 130 ILR, pp. 1, 35-6; the Saiga (No. 2) case, 120 ILR, pp. 143, 
230; and H. Thirlway, 'The Law and Procedure of the International Court of Justice, 1960-89 (Part One)', 60 BYIL, 
1989, pp. 4, 29. See also below, chapter 9, p. 382. 

141 ICJ Reports, 1998, pp. 275, 303. 142 Arbitral Award of 18 March 2015, para. 442. 143 89 ILR, pp. 366, S04. 
144 See, for example, the Gennan Interests in Polish Up per Silesia case, PCIJ, Series A, No. 7, 1926, p. 22; Starrett Housing 

Corporation v. Iran 85 ILR, p. 34; the Shufeld claim, 5 AD, p. 179; and AMCO v. Republic of Indonesia 89 ILR, pp. 366, 
496. See further below, p. 757. 

145 Malaysia/Singapore, ICJ Reports, 2008, pp. 12, 31 and see also chapter 18, p. 827. 
146 See e.g. M. Newton and L. May, Proportionality in International Law, Oxford, 2014 and the chapters below concerning 

human rights, p. 216; law of the sea, p.441 ; use of force, p. 868 and international humanitarian law, p. 906. Note that 
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that of pacta sunt servanda, or the idea that international agreements are binding. The law of 
treaties rests inexorably upon this principle since the whole concept of binding international 
agreements can only rest upon the presupposition that such instruments are commonly accepted 
as possessing that quality. 147 

Perhaps the most important general principle, underpinning many international legal 
rules, is that of good faith. 148 This principle is enshrined in the United Nations Charter, 
which provides in article 2(2) that 'all Members, in order to ensure to all of them the 
rights and beneflts resulting from membership, shall fulf1l in good faith the obligations 
assumed by them in accordance with the present Charter', and the elaboration of this 
provision in the Declaration on Principles of International Law Concerning Friendly 
Relations and Co-operation among States adopted by the General Assembly in resolution 
2625 (XXV), 1970, referred to the obligations upon states to fulf1l in good faith their 
obligations resulting from international law generally, including treaties. It therefore 
constitutes an indispensable part of the rules of international law generally. 149 

The International Court declared in the Nuclear Tests cases 150 that: 

One of the basic principles governing the creation and performance of legal obligations, whatever 

their source, is the principle of good faith. Trust and confidence are inherent in international co

operation, in particular in an age when this co-operation in many fields is becoming increasingly 

essential. Just as the very rule of pacta sunt servanda in the law of treaties is based on good faith, so 

also is the binding character of an international obligation assumed by unilateral obligation. 

Nevertheless, the Court has made the point that good faith as a concept is 'not in itself a source 
of obligation where none would otherwise exist' .151 The principle of good faith, therefore, is 
a background principle informing and shaping the observance of existing rules of interna
tional law and in addition constraining the manner in which those rules may legitimately be 
exercised. 152 As the International Court has noted, the principle of good faith relates 'only to 
the fulf1lment of existing obligations'. 153 A further principle to be noted is that of ex 

article 5(4) of the Treaty on European Union defmes the principle of proportionality as requiring that the 'con tent and 
form' of EU action 'shall not exceed what is necessary to achieve the objectives of the Treatics'. 

147 See McNair, Law ofTreaties, vol. I, chapter 30. See also article 26 of the Vienna Convention on the Law ofTreaties, 
1969, and AMCO v. Republic of1ndonesia 89 ILR, pp. 366, 495-7. 

148 Oppenheim's International Law notes thai this is 'of overriding importance', p. 38. See E. Zoller, Bonne Foi en Droit 
International Public, Paris, 1977; R. Kolb, La Bonne Foie en Droit International Public, Paris, 2000; Thirlway, 'Law and 
Procedure of the ICJ (Part One)', pp. 3, 7 ff., and Thirlway, 'Supplement', p. 7; and G. Fitzmaurice, The Law and 
Procedun- of the International Court of Justice, Cambridge, 1986, vol. I, p. 183 and vol. Il, p. 609. See also Good Faith 
and International Economic Law (ed. A.D. Mitchell, M. Somarajah and T. Voon), Oxford, 2015. 

149 See also Case T-115/94, Opel Austria Gmbh v. Republic of Austria, 22 January 1997. 
150 ICJ Reports, 1974, pp. 253,268; 57 !LR, pp. 398,412. 
151 The Border and Transborder Armed Actions case (Nicaragua v. Honduras), ICJ Reports, 1988, p. 105; 84 !LR, p. 218. 

See also Judge Ajibolo's Separate Opinion in the Libya/Chad case, ICJ Reports, 1994, pp. 6, 71-4; 100 !LR, pp. 1, 
69-72, and the state ment by the Inter-American Court of Human Rights in the Re-introduction of the Death Penalty in 
Peru case, 16 Human Rights Law Journal, 1995, pp. 9, 13. 

152 See also the Fisheries Jurisdiction cases, JCJ Reports, 1974, pp. 3, 33; 55 !LR, pp. 238,268; the North Sea Continental 
She/fcases, ICJ Reports, 1969, pp. 3, 46-7; 41 !LR, pp. 29, 76; the Lac Lannoux case, 24 ILR, p. 119; and the Legality of 
the Threat or Use of Nuclear Weapons case, ICJ Reports, 1996, pp. 264 ff.; 110 !LR, pp. 163, 214-15. Note also 
Principles 19 and 27 of the Rio Declaration on Environment and Development, 1992, 31 ILM, 1992, p. 876. 

153 Cameroon v. Nigeria, ICJ Reports, 1998, pp. 275,304. 
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injuria jus non oritur, which posits that facts flowing from wrongful conduct cannot deter
mine the law. 154 

Thus it follows that it is the Court which has the discretion as to which principles of law to 
apply in the circumstances of the particular case under consideration, and it will do this upon the 
basis of the inability of customary and treaty law to provide the required solution. In this con text, 
one must consider the Barcelona Traction case155 between Belgium and Spain. The International 
Court of Justice relied heavily upon the municipal law concept of the limited liability company 
and emphasised that ifthe Court were to decide the case in disregard of the relevant institutions of 
municipal law it would, withoutjustification, invite serious legal difflculties. It would lose touch 
with reality, for there are no corresponding institutions of international law to which the Court 
could resort. 156 

However, international law did not refer to the municipal law of a particular state, but rather to 
the rules generally accepted by municipal legal systems which, in this case, recognise the idea of 
the limited company. 157 

Equity and International Law 158 

Apart from the recourse to the procedures and institutions of municipal legal systems to 
reinforce international law, it is also possible to see in a number of cases references to 

154 See e.g. the Gabcikovo-Nagymaros Projectcase, ICJ Reports, 1997, pp. 7, 76; 116 ILR, p. 1, and the Brcko case, 36 ILM, 
1997, pp. 396, 422. 

155 ICJ Reports, 1970, p. 3; 46 ILR, p. 178. 
156 ICJ Reports, 1970, p. 37; 46 ILR, p. 211. See also generally the Abu Dhabi arbitration, 1 ICLQ, 1952, p. 247; 18 ILR, 

p. 44, and Texaco v. Libya 53 ILR, p. 389. 
157 See also the Abyei Award of 22 July 2009, Permanent Court of Arbitration, at paras.401 ff. and 416 ff., discussing the 

general principle of review of judicial decisions. Note also the general principle that the compatibility of an act with 
international law can be determined only by reference to the law in force at the time when the act occurred: see 
Germany v. Italy (Greece Intervening), ICJ Reports, 2012, pp. 99, 124. See also article 13 of the International Law 
Commission Articles on Responsibility of States for Internationally Wrongful Acts; J. Crawford, State Responsibility, 
Cambridge, 2013, pp. 241 ff.; and see further below, p. 600. 

158 See M. Akehurst, 'Equity and General Principles of Law', 25 ICLQ, 1976, p. 801; B. Cheng, 'Justice and Equity in 
International Law', 8 Current Legal Problems, 1955, p. 185; V. Degan, L 'Equite et le Droit International, Paris, 1970; 
C. de Visscher, De l'Equite dans le Reglement Arbitral ou Judiciaire des Litiges de Droit International Public, Paris, 
1972; E. Lauterpacht, 'Equity, Evasion, Equivocation and Evolution in International Law', Proceedings of the 
American Branch of the ILA, 1977-8, p. 33, and Lauterpacht, Aspects of the Administration of International 
Justice, Cambridge, 1991, pp. 117-52; R. Y. Jennings, 'Equity and Equitable Principles', Annuaire Suisse de Droit 
International, 1986, p. 38; Oppenheim's International Law, p. 43; R. Higgins, Problems and Process, Oxford, 1994, 
chapter 13; M. Miyoshi, Considerations ofEquity in the Settlement of Territorial and Boundary Disputes, The Hague, 
1993; S. Rosenne, 'Equitable Principles and the Compulsory Jurisdiction oflnternational Tribunals', Festschrift.fiir 
Rudolf Bindschedler, Berne, 1980, p. 410, and Rosenne, 'The Position of the International Court of Justice on the 
Foundations of the Principle of Equity in International Law', in Forty Years International Court of Justice: 
Jurisdiction, Equality and Equity (ed. A. Bloed and P. Van Dijk), Dordrecht, 1988, p. 108; Pirotte, 'La Notion 
d'Equite dans la Jurisprudence Recente de la CIJ', 77 Revue Generale de Droit International Public, 1973, p. 131; 
Chattopadhyay, 'Equity in International Law: Its Growth and Development', 5 Georgia Journal of International and 
Comparative Law, 1975, p. 381; R. Lapidoth, 'Equity in International Law', 22 Israel Law Review, 1987, p. 161; 
Schachter, International Law, p. 49; A. V. Lowe, 'The Role ofEquity in International Law', 12 Australian YIL, 1992, 
p. 54; P. Weil, 'L'Equite dans la Jurisprudence de la Cour International de Justice', in Lowe and Fitzmaurice, Fifty 
Years of the International Court of Justice, p. 121; Pellet, 'Article 38', p. 796; Thirlway, 'Law and Procedure of the ICJ 
(Part One)', p. 49, and Thirlway, 'Supplement', p. 26. Note especially Judge Weeramantry's study of equity in the Jan 
Mayen (Denmark v. Norway) case, ICJ Reports, 1993, pp. 38,211; 99 ILR, pp. 395, 579. See also F. Francioni, 'Equity', 
Max Planck Encyclopedia of Public International Law and Thirlway, Sources, chapter N (2). 
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equity159 as a set of principles constituting the values of the system. The most famous 
decision on these lines was that of Judge Hudson in the Diversion of Water from the Meuse 
case 160 in 1937 regarding a dispute between Holland and Belgium. Hudson pointed out that 
what are regarded as principles of equity have long been treated as part of international law 
and applied by the courts. 'Under article 38 of the Statute', he declared, 'ifnot independently 
of that article, the Court has some freedom to consider principles of equity as part of the 
international law which it must apply.' However, one must be very cautious in interpreting 
this, although on the broadest leve! it is possible to see equity (on an analogy with domestic 
law) as constituting a creative charge in legal development, producing the dynamic changes 
in the system rendered inflexible by the strict application of rules. 161 

The concept of equity162 has been referred to in several cases. In the Rann of Kutch Arbitration 
between India and Pakistan in 1968163 the Tribunal agreed that equity formed part of interna
tional law and that accordingly the parties could rely on such principles in the presentation of 
their cases. 164 The International Court of Justice in the North Sea Continental Shelf cases directed 
a fmal delimitation between the parties - West Germany, Holland and Denmark- 'in accordance 
with equitable principles' 165 and discussed the relevance to equity in its consideration of the 
Barcelona Traction case. 166 Judge Tanaka, however, has argued fora wider interpretation in his 
Dissenting Opinion in the Second Phase of the South-West Africa cases167 and has treated the 
broad concept as a source of human rights ideas. 168 

However, what is really in question here is the use of equitable principles in the context of a rule 
requiring such an approach. The relevant courts are not applying principles of abstractjustice to the 
cases, 169 but rather deriving equitable principles and solutions from the applicable law. 170 The Court 

159 Equity generally may be understood in the contexts of adapting law to particular areas or choosing between several 
different interpretations of the law (equity infra legem), ftlling gaps in the law (equity praetor legem) and as a reason 
for not applying unjust laws (equity contra legem): see Akehurst, 'Equity', and Judge Weeramantry, the Jan Mayen 
case, ICJReports, 1993, pp. 38, 226-34; 99 ILR, pp. 395, 594-602. See also below, chapter 16, for the extensive use of 
equity in the context of state succession. 

160 PCIJ, Series A/B, No. 70, pp. 73, 77; 8 AD, pp. 444,450. 
161 See e.g. Judge Weeramantry, the Jan Mayen (Denmark v. Norway) case, ICJ Reports, 1993, pp. 38, 217; 99 ILR, 

pp. 395, 585. Cf. Judge Schwebel's Separate Opinion, ICJ Reports, 1993, p. 118; 99 ILR, p. 486. 
162 Note that the International Court in the Tunisia/Libya Continental Shelf case, ICJ Reports, 1982, pp. 18, 60; 67 ILR, 

pp. 4, 53, declared that 'equity as a legal concept isa direct emanation of the idea ofjustice'. However, see G. Abi
Saab 's reference to thelnternational Court's 'flight into equity' in 'The ICJ as a World Court', in Lowe and Fitzmaurice, 
Fifty Years of the International Court of Justice, pp. 3, 11. 

163 50 ILR, p. 2. 
164 Ibid., p. 18. In deciding the course of the boundary in two deep inlets, the Tribunal had recourse to the concept of 

equity: ibid., p. 520. 
165 ICJ Reports, 1969, pp. 3, 53; 41 ILR, pp. 29, 83. Equity was used in the case in order to exclude the use of the 

equidistance method in the particular circumstances: ibid., pp. 48-50; 41 ILR, pp. 78-80. 
166 ICJ Reports, 1970, p. 3; 46 ILR, p. 178. See also the Burkina Faso v. Mali case, ICJ Reports, 1986, pp. 554, 631-3; 80 

ILR, pp. 459, 532-5. 
167 ICJ Reports, 1966, pp. 6, 294-9; 37 ILR, pp. 243, 455-9. See also the Cor:fu Channel case, ICJ Reports, 1949, pp. 4, 22; 

16 AD, p. 155. 
168 See also AMCO v. Republic of Indonesia 89 !LR, pp. 366, 522-3. 
169 The International Court of Justice may under article 38(2) of its Statute decide a case ex aequo et bono if the parties 

agree, but it has never done so: see e.g. Pellet, 'Article 38', p. 793. 
170 See the North Sea Continental Shelf cases, ICJ Reports, 1969, pp. 3, 47; 41 ILR, pp. 29, 76, and the Fisheries 

Jurisdiction cases, ICJ Reports, 1974, pp. 3, 33; 55 ILR, pp. 238, 268. The Court reaffirmed in the Libya/Malta case, 
ICJ Reports, 1985, pp. 13, 40; 81 ILR, pp. 238, 272, 'the principle that there can be no question of distributivejustice'. 
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declared in the Libya/Malta case171 that 'thejustice ofwhich equity is an emanation, is not an 
abstractjustice butjustice according to the rule oflaw; which is to say that its application should 
display consistency and a degree of predictability; even though it also looks beyond it to 
principles of more general application'. 

Equity has been used by the courts as away of mitigating certain inequities, not as a method of 
refashioning nature to the detriment oflegal rules. 172 Its existence, therefore, as a separate and 
distinct source of law is at best highly controversial. As the International Court noted in the 
Tunisia/Libya Continental Shelf case, 173 

it is bound to apply equitable principles as part of international law, and to balance up the various 
considerations which it regards as relevant in order to produce an equitable result. While it is clear 
that no rigid ru les exist as to the exact weight to be attached to each element in the case, this is very 
far from being an exe reise of discretion or conciliation; nor is it an operation of distributive justice.174 

The use of equitable principles, however, has been particularly marked in the 1982 Law of 
the Sea Convention. Article 59, for example, provides that conflicts between coastal and 
other states regarding the exclusive economic zone are to be resolved 'on the basis of equity', 
while by article 74 delimitation of the zone between states with opposite or adjacent coasts is 
to be effected by agreement on the basis of international law in order to achieve an equitable 
solution. A similar provision applies by article 83 to the delimitation of the continental 
shelf. 175 These provisions possess flexibility, which is important, but are also somewhat 
uncertain. Precisely how any particular dispute may be resolved, and the way in which that 
is likely to happen and the principles to be used, are far from clear and an element of 
unpredictability may have been introduced. 176 The Convention on the Law of the Non
Navigational Uses of International Watercourses, 1997, 177 also lays great emphasis upon 
the concept of equity. Article 5, for example, provides that watercourse states shall utilise an 
international watercourse in an equitable and reasonable manner both in their own terri
tories and in participating generally in the use, development and protection of such 
a watercourse. 

Equity may also be used in certain situations in the delimitation of non-maritime boundaries. 
Where there is no evidence a:s to where a boundary line lies, an international tribunal may resort 

171 ICJ Reports, 1985, pp. 13, 39; 81 ILR, pp. 238, 271. 
172 See the North Sea Continental Shelfcases, ICJ Reports, 1969, pp. 3, 49-50; 41 ILR, pp. 29, 78-80, and the Anglo

French Continental Shelf case, Cmnd 7438, 1978, pp. 116-17; 54 ILR, pp. 6, 123-4. See also the Tunisia/Libya 
Continental Shelf case, ICJ Reports, 1982, pp. 18, 60; 67 ILR, pp. 4, 53, and the Gulf of Maine case, ICJ Reports, 1984, 
pp. 246, 313-14 and 325-30; 71 ILR, pp. 74, 140-1 and 152-7. 

173 ICJ Reports, 1982, pp. 18, 60; 67 ILR, pp. 4, 53. 
174 See generally R. Y. Jennings, 'The Principles Governing Marine Boundaries', in Festschrift fur Karl Doehring, Berlin, 

1989, p. 408, and M. Bedjaoui, 'L"enigme" des "principes equitables" dans le Droit des Delimitations Maritimes', 
Revista Espafiol de Derecho Intemacional, 1990, p. 376. 

175 See also article 140 providing for the equitable sharing of fmancial and other beneflts derived from activities in the 
deep sea-bed area. 

176 However, see Cameroon v. Nigeria, ICJ Reports, 2002, pp. 303,443, where the Court declared that itsjurisprudence 
showed that in maritime delimitation disputes, 'equity is nota method of delimitation, but solely an aim that should 
be borne in mind in effecting the delimitation'. See further below, chapter 10, p. 439. 

177 Based on the Draft Articles of the International Law Commission: see the Report of the International Law Commission 
on the Work ofits Forty-Sixth Session, A/49/10, 1994, pp. 197,218 ff. 
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to equity. In the case of Burkina Faso/Republic of Mali, 178 for example, the Court noted with 
regard to the pool of Soum, that 'it must recognise that Soum is a frontier pool; and that in the 
absence of any precise indication in the texts of the position of the fron tier line, the line should 
divide the pool of Soum in an equitable manner'. This would be done by dividing the pool equally. 
Although equity did not always mean equality, where there are no special circumstances the 
latter is generally the best expression of the former. 179 The Court also emphasised that 'to resort to 
the concept of equity in order to modify an established frontier would be quite unjustif1ed'. 180 

A further example is provided by the Diallo case, where the International Court declared 
that 'Quantif1cation of compensation for non-material injury necessarily rests on equitable 
considerations'. 181 

Although generalised principles or concepts that may be termed community value
judgements inform and pervade the political and therefore the legal orders in the broadest 
sense, they do not themselves constitute as such binding legal norms. This can only happen if 
they have been accepted as legal norms by the international community through the mechan
isms and techniques of international law creation. Nevertheless, 'elementary principles of 
humanity' may lie at the base of such norms and help justify their existence in the broadest 
sense, and may indeed perform a valuable role in endowing such norms with an additional 
force within the system. The International Court has, for example, emphasised in the Legality of 

the Threat or Use of Nuclear Weapons Advisory Opinion 182 that at the heart of the rules and 
principles concerning international humanitarian law lies the 'overriding consideration of 
humanity'. 

JUDICIAL DECISIONS 183 

Although these are, in the words of article 38, to be utilised as a subsidiary means for the 
determination of rules of law rather than as an actual source of law, judicial decisions can be 
of immense importance. While by virtue of article 59 of the Sta tute of the International Court of 
Justice the decisions of the Court have no binding force except as between the parties and in 
respect of the case under consideration, the Court has striven to follow its previous judgments 
and insert a measure of certainty within the pro cess: sothat while the doctrine of precedent as it is 
known in the common law, whereby the rulings of certain courts must be followed by other 
courts, does not exist in international law, one still fmds that states in disputes and textbook 

178 ICJ Reports, 1986, pp. 554, 633; 80 ILR, pp. 459, 535. 179 Ibid. 
180 Ibid. See also the El Salvador/Honduras case, ICJ Reports, 1992, pp. 351, 514-15, and the Breka case, 36 ILM, 1997, 

pp. 396, 427 ff. However, note that in the latter case, the Arb i tral Tribunal was expressly authorised to apply 'relevant 
legal and equitable principles': see article V of Annex 2 of the Dayton Accords, 1995, ibid., p. 400. See also J. M. Sorel, 
'L'Arbitrage sur la Zona de Breka Tragi-comedie en Trois Actes et un Epilogue a Suivre', AFDI, 1997, p. 253. 

181 ICJ Reports, 2012, pp. 324,334. 
182 ICJ Reports, 1996, pp. 226,257, 262-3; 110 !LR, pp. 163,207, 212-13. See also the Corfu Channel case, ICJ Reports, 

1949, pp. 4, 22; 16 AD, p. 155. See further below, chapter 20, p. 908. 
183 See e.g. Lauterpacht, Development of International Law; Waldock, 'General Course'; and Schwarzenberger, 

International Law, pp. 30 ff. See also Thirlway, 'Law and Procedure of the ICJ (Part Two)', pp. 3, 127, and Thirlway, 
'Supplement', p. 114; Pellet, 'Article 38', p. 854; and P. Cahier, 'Le Role du Juge dans l'Elaboration du Droit 
International', in Theory of International Law at the Threshold of the 21 st Century (ed. J. Makerczyk), The Hague, 
1996, p. 353. See also Thirlway, Sources, chapter V. 
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lnternational Environmental Law 

Recentyears have seen an appreciable growth in the level ofunderstanding of the dangers facing 
the international environment1 and an extensive range of environmental problems is now the 
subject of serious international concern. 2 These include atmospheric pollution, marine pollution, 
global warming and ozone depletion, the dangers of nuclear and other extra-hazardous sub
stances and threatened wildlife species.3 Such problems have an international dimension in two 
obvious respects. First, pollution generated from within a particular state often has a serious 

1 See generally M. Fitzmaurice and D. French, International Environmental Law and Governance, The Hague, 2015; 
P. Sands and J. Peel, Principles of International Environmental Law, 3rd edn, Cambridge, 2012; P.-M. Dupuy and 
J. Vinuales, International Environmental Law, Cambridge, 2015; A. Gillespie, International Environmental Law, Policy 
and Ethics, 2nd edn, Oxford, 2014; P. Birnie, A. Boyle and C. Redgwell, International Law and the Environment, 3rd edn, 
Oxford, 2009; C. Redgwell, Intergenerational Trusts and Environmental Protection, Manchester, 1999; U. Beyerlin and 
T. Marauhn, International Environmental Law, Oxford, 2011; International Law in the Bra ofClimate Change (ed. 
R. Rayfuse and S. V. Scott), London, 2012; International Environmental Law and the Global South (ed. A. Shawkat, 
S. Atapattu, C. G. Gonzalez and J. Razzaque), Cambridge, 2016; E. Benvenisti, Sharing Transboundary Resources, 
Cambridge, 2002; M. Bothe and P. Sand, La Politique de l'Environnement: De la Reglementation aux Instruments 
Economique, The Hague, 2003; The Oxford Handbook of International Environmental Law (ed. D. Bodansky, J. Brunee 
and E. Hay), Oxford, 2007; Research Handbook on International Environmental Law (ed. M. Fitzmaurice, D.M. Ong and 
P. Merkouris), Cheltenham, 2010; R. Romi, Droit International et Europeen de l'Environnement, Paris, 2005; R. Wolfrum 
and N. Matz, Conflicts in International Environmental Law, Berlin, 2003; A. Kiss and D. Shelton, A Guide to 
International Environmental Law, The Hague, 2007; E. Brown Weiss, In Fairness to Future Generations: 
International Law, Common Patrimony and Intergenerational Equity, Dobbs Feny, 1989; and P. Daillier, M. Forteau 
and A. Pellet, Droit International Public, 8th edn, Paris, 2009, p. 1412. See also Selected Multilateral Treaties in the Field 
of the Environment, Cambridge, 2 vols., 1991; and P. Sands and P. Galizzi, Documents in International Environmental 
Law, 2nd edn, Cambridge, 2004. Note that in 2013, the International Law Commission decided to include on its agenda 
the topics of'Protection of the Atmosphere' and 'Protection of the Environment in Relation to Armed Conflicts', A/66/ 
10, Annexes B and E, pp. 315 and 351 respectively. In so far as the former is concerned, see the second report of the 
Special Rapporteur, A/CN.4/681, 2015, and as regards the latter topic, see second report of the Special Rapporteur, A/ 
CN.4/685, 2015; and see Report of the International Law Commission, 2016, A/71/10, pp. 28lff. and 306 ff. 
respectively. 

2 This may be measured by the fact that in July 1993, the International Court of Justice established a special Chamber to 
deal with environmental questions. It has as yet heard no cases. See R. Ranjeva, 'L'Environnement, La Cour 
Internationale de Justice et sa Chambre Speciale pour les Questions d'Environnement', AFDI, 1994, p. 433. Note also 
the Environmenta!Annex (Annex IV) to the Israel-Jordan Peace Treaty, 1995 and article 18 of the Treaty, 34 ILM, 1995, 
p. 43. See also Annex II on Water Related Matters. 

3 See, as to endangered species, e.g. M. Carwardine, The WWF Environment Handbook, London, 1990, and Lyster's 
International Wildlife Law (ed. M. Bowman, P. Davies and C. Redgwell), 2nd edn, Cambridge, 2011. See also the 
Convention on International Trade in Endangered Species, 1973 covering animals and plants, and the Convention on 
Biological Diversity, 1992, which inter alia calls upon parties to promote priority access on a fair and equitable basis by 
all parties, especially developing countries, to the results and benefits arising from biotechnologies based upon genetic 
resources provided by contracting parties. 

1538



~ International Environmental Law 641 l ______________________________________ __L_.:_:_ 

impact upon other countries. The prime example would be acid rain, whereby chemicals emitted 
from factories rise in the atmosphere and react with water and sunlight to form acids. These are 
carried in the wind and fall eventually to earth in the rain, often thousands of miles away from the 
initial polluting event. Secondly, it is now apparent that environmental problems cannot be 
resolved by states acting individually. Accordingly, co-operation between the polluting and the 
polluted state is necessitated. However, the issue becomes more complicated in those cases where 
it is quite impossible to determine from which country a particular form of environmental 
pollution has emanated. This would be the case, for example, with ozone depletion. In other 
words, the international nature of pollution, both with regard to its creation and the damage 
caused, is now accepted as requiring an international response. 

The initial conceptual problem posed for international Jaw lies in the state-oriented nature of 
the discipline. Traditionally, a state would only be responsible in the international legal sense for 
damage caused where it could be clearly demonstrated that this resulted from its own unlawful 
activity.4 This has proved to be an inadequate framework for dealing with environmental issues 
fora variety ofreasons, ranging from difflculties ofproofto liability for Jawful activities and the 
particular question of responsibility of non-state offenders. Accordingly, the international 
community has slowly been maving away from the classic state responsibility approach to 
damage ca used towards a regime of international co-operation. 

A broad range of international participants are concerned with developments in this f1eld. 
States, of course, as the dominant subjects of the international legal system are deeply involved, 
as are an increasing number of international organisations, whether at the global, regional or 
bilateral level. The United Nations General Assembly has adopted a number of resolutions 
concerning the environment,5 and the UN Environment Programme was established after the 
Stockholm Conference of 1972. This has proved a particularly important organisation in the 
evolution of conventions and instruments in the field of environmental protection. It is based in 
Nairobi and consists of a Governing Council of f1fty-eight members elected by the General 
Assembly. UNEP has been responsible for the development of a num ber of initiatives, including 
the 1985 Vienna Convention for the Protection of the Ozone Layer and the 1987 Montreal 
Protocol and the 1992 Convention on Biodiversity.6 An Inter-Agency Committee on 
Sustainable Development was set up in 1992 to improve co-operation between the various UN 
bodies concerned with this topic. In the same year, the UN Commission on Sustainable 
Development was established by the General Assembly and the Economic and Social Council 
of the UN (ECOSOC). It consists of fifty-three states elected by ECOSOC for three-year terms and it 
exists in order to follow up the UN Conference on Environment and Development 1992.7 

The techniques of supervision utilised in international bodies include reporting,8 inspection9 

and standard-setting through the adoption of conventions, regulations, guidelines and so forth. 

4 See further above, chapter 13. 
s See e.g. resolutions 2398 (XXII); 2997 (XXVII); 34/188; 35/8; 37/137; 37/250; 42/187; 44/244; 44/228; 45/212; 47/ 

188; 69/220 and 70/1. See also www.un.org/en/globalissues/environment/. 
6 See generally www.unep.org/. 7 See generally http://sustainabledevelopment.un.org/csd.html. 
8 As e.g. under the Prevention of Marine Pollution from Land-Based Sources Convention, 1974 and the Basle 

Convention on the Control of Transboundary Movements of Hazardous Wastes, 1989. 
9 See e.g. the Antarctic Treaty, 1959 and the Protocol on Environmental Protection, 199 l. See, with regard to the 

International Whaling Commission, P. Birnie, International Regulation of Whaling, New York, 1985, p. 199. See also 
Whaling in the Antarctic (Australia v. Japan: New Zealand Intervening), ICJ Reports, 2014, p. 226. 
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In 1994 it was agreed to transform the Global Environment Facility from a three-year pilot 
programme 10 into a permanent fmancial mechanism to award grants and concessional funds 
to developing countries for global environmental protection projects. 11 The Facility focuses 
upon climate change, the destruction of biological diversity, the pollution of international 
waters and ozone depletion. Issues of land-degradation 12 also fall within this framework. 13 

In addition, a wide range of non-governmental organisations are also concerned with envir
onmental issues. 

It has been argued that there now exists an international human right to a dean 
environment. 14 There are, of course, a range of general human rights provisions that may have 
a relevance in the field of environmental protection, such as the right to life, right to an adequate 
standard of living, right to health, right to food and so forth, but specif1c references to a human 
right to a dean environment have tended to be few and ambiguous. The preamble to the seminal 
Stockholm Declaration of the UN Conference on the Human Environment 1972 noted that the 
environment was 'essential to ... the enjoyment of basic human rights - even the right to life 
itself, while Principle 1 stated that 'Man has the fundamental right to freedom, equality 
and adequate conditions of life, in an environment of a quality that permits a life of dignity 
and well-being.' Article 24 of the African Charter of Human and Peoples' Rights, 1981 provided 
that 'all people shall have the right to a general satisfactory environment favourable to their 
development', while article 11 of the Additional Protocol to the American Convention on Human 
Rights, 1988 declared that 'everyone shall have the right to live in a healthy environment' and 
that 'the states parties shall promote the protection, preservation and improvement of the 
environment'. Article 29 of the Convention on the Rights of the Child, 1989 explicitly referred 
to the need for the education of the child to be directed inter alia to 'the development of respect 
for the natura1 environment'. 

The fmal text of the Conference on Security and Co-operation in Europe (CSCE) meeting on the 
environment in Sofia in 1989 reaffirmed respect for the right of individuals, groups and 
organisations concerned with the environment to express freely their views, to associate with 
others and assemble peacefully, to obtain and distribute relevant information and to participate 
in public debates on environmental issues. 15 It should also be noted that the Convention on 
Environmental Impact Assessment in a Transboundary Context, 1991 calls for the 'establishment 
of an environmental impact assessment procedure that permits public participation' in certain 
circumstances. 

However, the references to human rights in the Rio Declaration on Environment 
and Development adopted at the UN Conference on Environment and Development in 

10 See 30 ILM, 1991, p. 1735. 11 See 33 ILM, 1994, p. 1273. 
12 See also the UN Convention to Combat Desertif1cation, 1994, ibid., p. 1328. 13 See generally www.gefweb.org/. 
14 See e.g. Dupuy and Viiiuales, International Environmental Law, chapter 10; M. Pallemaerts, 'International 

Environmental Law from Stockholm to Rio: Back to the Future?', in Greening International Law (ed. P. Sands), 
London, 1993, pp. 1, 8; Environnement et Droits de /'Homme (ed. P. Kromarek), Paris, 1987; G. Alfredsson and 
A. Ovsiouk, 'Human Rights and the Environment', 60 Nordic Journal of International Law, 1991, p. 19; W. P. Gormley, 
Human Rights and Environment, Leiden, 1976; Human Rights and Environmental Protection (ed. 
A. Cani,;ado Trindade), 1992; D. Shelton, 'Whatever Happened in Rio to Human Rights?', 3 Yearbook of 
International Environmental Law, 1992, p. 75; Bimie and Boyle, International Law and the Environment, pp. 252 
ff.; and Human Rights Approaches to Environmental Protection (ed. M. Anderson and A. E. Boyle), Oxford, 1996. See 
also M. Dejeant-Pons and M. Pallemaerts, Human Rights and the Environment, Council ofEurope, 2002. 

15 CSCE/SEM.36. See also EC Directive 90/313, 1990. 
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1992 16 are rather sparse. Principle 1 declares that human beings are 'at the centre of concerns 
for sustainable development. They are entitled to a healthy and productive life in harmony 
with nature.' Beyond this tangential reference, human rights concerns were not, it is fair to 
say, at the centre of the documentation produced by the 1992 conference. In fact, it is fair to 
say that the focus of the conference was rather upon states and their sovereign rights than 
upon individuals and their rights. 

N evertheless, moves to associate the two areas of international law are pro gressing cautiously. 
In 1994, the final report on Human Rights and the Environment was delivered to the UN Sub
Commission on Prevention of Discrimination and Protection of Minorities (as it was then 
called). 17 The Report contains a set of Draft Principles on Human Rights and the Environment, 
which includes the notion that 'human rights, an ecologically sound environment, sustainable 
development and peace are interdependent and indivisible' and that 'all persons have the right to 
a secure, healthy and ecologically sound environment. This right and other human rights, 
including civil, cultural, economic, political and social rights, are universal, interdependent 
and indivisible.' It remains to be seen whether this initiative will bear fruit. 18 The Institut de 
Droit International, a private but influential association, adopted a resolution on the environ
ment at its Strasbourg Session in September 1997. Article 2 ofthis noted that 'Every human being 
has the right to live in a healthy environment'. 19 

An important stage was reached with the adoption of the Aarhus Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters, 1998,20 which explicitly links human rights and the environment and recognises that 
'adequate protection of the environment is essential to human well-being and the enjoyment of 
basic human rights, including the right to life itself. Article 1 provides that each contracting 
party 'shall guarantee the rights of access to information, public participation in decision
making and access to justice in environmental matters' and thereby marks the acceptance by 
parties of obligations towards their own citizens. Article 9 stipulates that parties should establish 
a review procedure before a court oflaw or other independent and impartial body for any persons 
who consider that their request for information has not been properly addressed, and article 15 
provides that 'optional arrangements of a non-confrontational, non-judicial and consultative 
status' should be established for reviewing compliance with the Convention. Such arrangements 
are to allow for appropriate public involvement 'and may include the option of considering 
communications from members of the public on matters relating to this Convention'. Decision 
1/7 adopted on 30 October 2002 set up an eight-member Compliance Committee to consider 
submissions made with regard to allegations of non-compliance with the Convention by one 

16 See The Rio Declaration on Environment and Development (ed., J. Viiiuales), Oxford, 2015. See generally, as to the Rio 
Conference, S. Johnson, The Earth Summit, Dordrecht, 1993. 

17 E/CN.4/Sub.2/1994/9. 
18 Note also the European Charter on Environment and Health, 1989 and the Dublin Declaration on the Environmental 

Imperative adopted by the European Council, 1990. 
19 See also L. Loucaides, 'Environmental Protection through the Jurisprudence of the European Convention on Human 

Rights', 75 BYIL, 2004, p. 249. 
20 Adopted through the United Nations Economic Commission for Europe. The Convention came into force on 

30 October 2001, see generally www.unece.org/env/wekome/, and the first meeting of states parties took place 
in October 2002. Note that in January 2003 a Protocol on Pollutant Release and Transfer Registers was adopted which 
obliges companies to register annually their releases into the environment and transfer to other companies of certain 
pollutants. This information will then appear in the Pollutant Release and Transfer Register. 
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party against another or by members of the public against any contracting party unless that 
party has opted out of the procedure within one year ofbecoming a party. The Committee may 
also prepare a report on compliance with or implementation of the provisions of the 
Convention and monitor, assess and facilitate the implementation of and compliance with 
the reporting requirements made under article 10, paragraph 2, of the Convention and 
specif1ed in Decision 1/8.21 

The question of the relationship between the protection of the environment and the need for 
economic development is another factor underpinning the evolution of environmental law. 
States that are currently attempting to industrialise face the problem that to do so in an 
environmentally safe way is very expensive and the resources that can be devoted to this are 
extremely limited. The Stockholm Declaration of the United Nations Conference on the Human 
Environment 1972 emphasised in Principle 8 that 'economic and social development is 
essential for ensuring a favourable living and working environment for man and for creating 
conditions on earth that are necessary for the improvement of the quality of life', while the 
sovereign right of states to exploit their own resources was also stress ed. 22 Principle 2 of the 
Rio Declaration, adopted at the United Nations Conference on Environment and Development 
1992, noted that states have 'the sovereign right to exploit their own resources pursuant to 
their own environmental and developmental policies', while Principle 3 stated that 'the right 
to development must be fulf1lled so as to equitably meet developmental and environmental 
needs of present and future generations'. The correct balance between development and 
environmental protection is now one of the main challenges facing the international com
munity and reflects the competing interests posed by the principle of state sovereign ty on the 
one hand and the need for international co-operation on the other. It also raises the issue as to 
how far one takes into account the legacy for fu ture generations of activities conducted at the 
present time or currently planned. Many developmental activities, such as the creation of 
nuclear power plants for example, may have signif1cant repercussions for many generations to 
come. 23 The Energy Charter Treaty24 sign ed at Lis bon in 1994 by OECD and Eastern European 
and CIS states refers to environmental issues in the con text of energy concerns in a rather less 
than robust fashion. Article 19 notes that contracting parties 'shall strive to minimise in an 
economically efficient manner harmful environmental impacts'. In so doing, parties are to act 
'in a cost-effective manner'. Parti es are to 'stri ve to take precautionary measures to prevent or 
minimise environmental degradation' and agree that the polluter should 'in principle, bear the 

21 See generally R. R. Churchill and G. Uffstein, 'Autonomous Institutional Arrangements in Multilateral Environmental 
Agreements: A Little-Noticed Phenomenon in International Law', 94 AJIL, 2000, p. 623. 

22 Principle 21. See also S. P. Subedi, 'Balancing International Trade with Environmental Protection', 25 Brooklyn 
Journal of International Law, 1999, p. 373; T. Schoenbaum, 'International Trade and Protection of the Environment', 
91 AJIL, 1997, p. 268; and N. Bernasconi-Osterwalder, D. Magraw, M. J. Oliva, M. Orellana and E. Tuerk, Environment 
and Trade: A Guide to WTO Jurisprudence, London, 2006. Note the OECD Declaration on Integrating Climate Change 
Adaptation into Development Cooperation, 2006. Note also the Iron Rhine (Belgium v. Netherlands) case, 2005, paras. 
59 and 243; www.pca-cpa.org/showpage.asp?pag_id= 1155. 

23 See e.g. A. D'Amato, 'Do We Owe a Duty to Future Generations to Preserve the Global Environment?', 84 AJIL, 1990, 
p. 190; Sands, Principles, pp. 188 ff.; E. Weiss, 'Our Rights and Obligations to Future Generations for the Environment', 
84 AJIL, 1990, p. 198; and Weiss, Intergenerational Equity. See also Minors Oposa v. Secretary of the Department of 
Environment and Natura! Resources, Supreme Court of the Philippines, 33 ILM, 1994, pp. 173, 185, and Judge 
Weeramantry's Dissenting Opinion in the Request for an Examination of the Situation in Accordance with 
Paragraph 63 of the Nuclear Tests Case, ICJ Reports, 1995, pp. 288,341; 106 ILR, pp. 1, 63. 

24 33 ILM, 1995, p. 360. 
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cost of pollution, including transboundary pollution, with due regard to the public interest 
and without distorting investment in the energy cycle or international trade'. 

One potentially innovative method for linking economic underdevelopment and protection of 
the environment is the 'debt for nature swaps' arrangement, whereby debts owed abroad may be 
converted into an obligation upon the debtor state to spend the amount of the debt upon local 
environment projects. 25 

STATE RESPONSIBILITY AND THE ENVIRONMENT 26 

The Basic Duty of States 

The principles of state responsibility27 dictate that states are accountable for breaches of 
international law. Such breaches of treaty or customary international law enable the injured 
state to maintain a claim against the violating state, whether by way of diplomatic action or by 
way of recourse to international mechanisms where such are in place with regard to the 
subject-matter at issue. Recourse to international arbitration or to the International Court of 
Justice is also possible provided the necessary jurisdictional basis has been established. 
Customary international law imposes several important fundamental obligations upon states 
in the area of environmental protection. The view that international law supports an approach 
predicated upon absolute territorial sovereignty, sothata state could do as it liked irrespective 
of the consequences upon other states, has lang been discredited. The basic duty upon states is 
not so to act as to injure the rights of other states. 28 This duty has evolved partly out of the 
regime concerned with international waterways. In the International Commission on the River 
Oder case, 29 for example, the Permanent Court of International Justice noted that 'this 
community of interest in a navigable river becomes the basis of a common legal right, the 
essential fea tures ofwhich are the perfect equality of all riparian states in the use of the whole 
course of the river and the exclusion of any preferential privileges of any riparian state in 
relation to others'.30 But the principle is of far wider application. It was held in the Island of 
Palmas case31 that the concept of territorial sovereign ty incorporated an obligation to protect 
within the territory the rights of other states. 

In the Trail Smelter arbitration,32 the Tribunal was concerned with a dispute between Canada 
and the United States over sulphur dioxide pollution from a Canadian smelter, built in a valley 

25 See e.g. F. G. Minujin, 'Debt-for-Nature Swops: A Financial Mechanism to Reduce Debt and Preserve the 
Environment', 21 Enviromnental Policy and Law, 1991, p. 146, and S. George, The Debt Boomerang, London, 1992, 
pp. 30-1. 

26 See e.g. B. D. Smith, State Responsibility and the Marine Environment, Oxford, 1988. See also R. Lefeber, 
Transboundary Environmental Intnference and the Origin of State Liability, Dordrecht, 1996. 

27 See further above, chapter 13. 
28 See the doctrine expressed by Judson Harmon, Attorney-General of the United States in 1895, 21 Op. Att'y. Gen. 274, 

283 (1895), cited in V. P. Nanda, International Environmental Law and Policy, New York, 1995, pp. 155-6. 
29 PCIJ, Series A, No. 23 (1929); 5 AD, p. 83. 
30 PCTJ, Series A, No. 23 (1929), p. 27; 5 AD, p. 84. See also the case concerning the Auditing of Accounts between the 

Netherlands and France, arbitral award of 12 March 2004, para. 97. 
31 2 RIAA, pp. 829, 839 (1928). 
32 See 33 AJ!L, 1939, p. 182 and 35 AJIL, 1941, p. 684; 9 AD, p. 315. See also J. E. Read, 'The Trail Smelter Arbitration', 1 

Canadian YIL, 1963, p. 213; R. Kirgis, 'Technological Cha li enge of the Shared Environment: US Practice', 66 AJIL, 
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shared by British Columbia and the state of Washington, which damaged trees and crops on the 
American side of the border. The Tribunal noted that: 

under principles of international law, as well as the law of the United States, no state has the right to 

use or perm it the use of territory in such a manner as to cause injury by fumes in or to the territory of 

another or the properties or persons therein, when the case is of serious consequence and the injury is 

established by clear and convincing evidence.33 

The International Court reinforced this approach, by emphasising in the Corju Channel case34 

that it was the obligation of every state 'not to allow knowingly its territory to be used for acts 
contrary to the rights of other states'.35 The Court also noted in the Requestfor an Examination of 
the Situation in Accordance with Paragraph 63 of the Nuclear Tests Case 1974 case in 1995, that 
its conclusion with regard to French nuclear testing in the Pacif1c was 'without prejudice to the 
obligations of states to respect and protect the environment'.36 In addition, in its Advisory 
Opinion to the UN General Assembly on the Legality of the Threat or Use of Nuclear Weapons, 
the Court declared that 'the existence of the general obligation of states to ensure that activities 
within their jurisdiction and control respect the environment of other states or of areas beyond 
national control is now part of the corpus of international law re lating to the environment'. 37 

This judicial approach has now been widely reafflrmed in international instruments. Article 
192 of the Law of the Sea Convention, 1982 provides that 'states have the obligation to protect 
and preserve the marine environment', while article 194 nates that 'states shall take all measures 
necessary to ensure that activities under their jurisdiction and control are so conducted as not to 
cause damage by pollution to other states and their environment'.38 The shift of focus from the 
state alone to a wider perspective including the high seas, deep seabed and outer space is 
a noticeable development.39 

It is, however, Principle 21 of the Stockholm Declaration of 1972 that is of especial signif1-
cance. It stipulates that, in addition to the sovereign right to exploit their own resources pursuant 
to their own environmental policies, states have 'the responsibility to ensure that activities within 
their jurisdiction or control do not cause damage to the environment of other states or of areas 
beyond the limits of nationaljurisdiction'. Although a relatively modest formulation repeated in 

1974, p. 291; and L. Gol die, 'A General View of International Environmental Law - A Survey of Capabilities, Tren ds 
and Limits', in Hague Colloque 1973, pp. 26, 66-9. 

33 35 AJIL, 1941, p. 716; 9 AD, p. 317. Canada invoked the Trail Smelter principle against the United States when an oil 
spill at Cherry Point, Washington, resulted in contamination of beaches in British Columbia: see 11 Canadian YTL, 
1973, p. 333. 

34 ICJ Reports, 1949, pp. 4, 22; 16 AD, pp. 155, 158. 
35 See also the Dissenting Opinion of Judge de Castro in the Nuclear Tests case, ICJ Reports, 1974, pp. 253, 388; 57 ILR, 

pp. 350, 533; and the Lac Lanoux case, 24 ILR, p. 101. 
36 ICJ Reports, 1995, pp. 288, 306; 106 !LR, pp. 1, 28. 
37 ICJ Reports, 1996, para. 29; 35 ILM, 1996, pp. 809, 821. See also the Gabi'ikovo-Nagymaros Project case, ICJ Reports, 

1997, pp. 6, 67; 116 !LR, p. 1. In Pulp Mills (Argentina v. Uruguay}, !Cl Reports, 2010, pp. 14, 56, the Court concluded 
that, 'A state is thus obliged to use all the means at its disposal in order to avoid activities which take place in its 
territory, or in any area under its jurisdiction, causing signif1cant damage to the environment of another state.' 

38 See also Principle 3 of the UN Environment Programme Principles of Conduct in the Field of the Environment 
concerning Resources Shared by Two or More States, 1978; the Charter of Economic Rights and Duties of States 
adopted in General Assembly resolution 1974 3281 (XXIX) and General Assembly resolution 34/186 (1979). See also 
above, chapter 10, p. 463. 

39 See Boyle, 'Nuclear Energy', p. 271. 
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Principle 2 of the Rio Declaration 1992 (with the addition of a reference to developmental 
policies), it has been seen as an important turning-point in the development of international 
environmental law.40 Several issues of importance are raised in the formulation contained in 
Principle 21 and to those we now turn. 

The Appropriate Standard 

It is sometimes argued that the appropriate standard for the conduct of states in this freld is that of 
strict liability. In other words, states are under an absolute obligation to prevent pollution and are 
thus liable for its effects irrespective of fault. 41 While the advantage of this is the increased 
responsibility placed upon the state, it is doubtful whether international law has in fact accepted 
such a general principle.42 The leading cases are inconclusive. In the Trail Smelter case43 Canada's 
responsibility was accepted from the start, the case focusing upon the compensation due and the 
terms of the fu ture operation of the smelter,44 while the strict theory was not apparently accepted in 
the Coifu Channel case.45 In the Nuclear Tests case45 the Court did not discuss the substance of the 
claims concerning nuclear testing in view ofFrance's decision to end its programme.47 

Treaty practice here is variable. The Convention on International Liability for Damage Caused 
by Space Objects, 1972 provides for absolute liability for damage caused by space objects on the 
surface of the earth or to aircraft in flight (article II), but for fault liability for damage caused 
elsewhere or to persons or property on board a space object (article III).48 Most treaties, however, 
take the form of requiring the exercise of diligent control of sources of harm, so that responsi
bility is engaged for breaches of obligations specifred in the particular instruments.49 

The test of due diligence is in fact the standard that is accepted generally as the most 
appropriate one.50 Article 194 of the Convention on the Law of the Sea, 1982, for example, 

40 See e.g. Sands, Principles, p. 191, terming it the 'cornerstone of international environmental law'. See also the 
preamble to the Convention on Long-Range Transboundary Air Pollution, 1979 and the Legality of the Threat or 
Use ofNuclear Weapons advisory opinion, ICJ Reports, 1996, pp. 226, 241; 110 ILR, pp. 163, 191. See also Birnie, Boyle 
and Redgwell, International Law and the Environment, pp. 145 ff. and Dupuy and Viiiuales, International 
Environmental Law, pp. 8 ff. 

41 See e.g. Goldie, 'General View', pp. 73-85, and Schneider, World Public Order, chapter 6. See also G. Handl, 'State 
Liability for Accidental Transnational Environmental Damage by Private Persons', 74 AJIL, 1980, p. 525; Birnie and 
Boyle, International Law and the Environment, pp. 147 ff.; and Sands, Principles, pp. 700 ff. 

42 See e.g. Boyle, 'Nuclear Energy', pp. 289-97, and Handl, 'State Liability', pp. 535-53. 
43 33 AJIL, 1939, p. 182 and 35 AJIL, 1941, p. 681; 9 AD, p. 315. 
44 See Boyle, 'Nuclear Energy', p. 292, and G. Handl, 'Balancing oflnterests and International Liability for the Pollution 

oflnternational Watercourses: Customary Principles ofLaw Revisited', 13 Canadian YIL, 1975, pp. 156, 167-8. 
45 ICJ Reports, 1949, pp. 4, 22-3; 16 AD, pp. 155, 158. 46 ICJ Reports, 1974, p. 253; 57 ILR, p. 350. 
47 See also the Gut Dam arbitration between the US and Canada, 8 ILM, 1969, p.118; and see Schneider, World Public 

Order, p. 165. Cf. Handl, 'State Liability', pp. 525, 538 ff. 
48 See e.g. the Canadian claim in the Cosmos 954 incident, 18 ILM, 1992, p. 907. 
49 See e.g. article 1 of the London Convention on the Prevention of Marine Pollution by Dumping ofWastes, 1972; article 

2 of the Convention on Long-Range Transboundary Air Pollution, 1979; article 2 of the Vienna Convention for the 
Protection of the Ozone Layer, 1985 and articles 139, 194 and 235 of the Convention on the Law of the Sea, 1982; 
articles 7 and 8 of the Convention for the Regulation of Antarctic Mineral Resources Activities, 1988 and article 2 of 
the Convention on the Protection and Use ofTransboundary Watercourses and International Lakes, 1992. See also the 
Commentary by the International Law Commission to article 7 of the Draft Articles on the Law of the Non
Navigational Uses of International Watercourses, Report of the International Law Commission, 46th Session, 1994, 
pp. 236 ff. 

50 This is the view taken by the ILC in its Commentary on the Draft Articles on Prevention ofTransboundary Harm from 
Hazardous Activities, 2001, Report of the ILC on its 53rd Session, A/56/10, p. 392 and the Seabed Disputes Chamber of 
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provides that states are to take 'all measures ... that are necessary to prevent, reduce and 
control pollution of the marine environment from any source, using for this purpose the best 
practicable means at their disposal and in accordance with their capabilities'. Accordingly, 
states in general are not automatically liable for damage caused irrespective of all other 
factors. However, it is rather less clear what is actually meant by due diligence. In specif1c 
cases, such as the Convention on the Law of the Sea, 1982, for example, particular measures are 
specif1ed and references made to other relevant trea ties. In other cases, the issue remains rather 
more ambiguous.51 The test of due diligence undoubtedly imports an element offlexibility into 
the equation and must be tested in the light of the circumstances of the case in question. States 
will be required, for example, to take all necessary steps to prevent substantial pollution and to 
demonstrate the kind of behaviour expected of 'good government', 52 while such behaviour 
would probably require the establishment of systems of consultation and notif1cation. 53 It is 
also important to note that elements ofremoteness and foreseeability are part of the framework 
of the liability of states. The damage that occurs must have been caused by the pollution under 
consideration. The tribunal in the Trail Smelter case54 emphasised the need to establish the 
injury 'by clear and convincing evidence'. 

Damage Caused 

The first issue is whether indeed any damage must actually have been caused before inter
national responsibility becomes relevant. Can there be liability for risk of damage? It appears 
that at this stage international law in general does not recognise such a liability, 55 certainly 
outside the category of ultra-hazardous activities. 56 This is for reasons both of state reluc
tance in general and with regard to practical difflculties in particular. It would be difflcult, 
although not impossible, both to assess the risk involved and to determine the compensation 
that might be due. 

However, it should be noted that article 1(4) of the Convention on the Law of the Sea, 1982 
defines pollution of the marine environment as 'the introduction by man, directly or indirectly, of 
substances or energy into the marine environment ... which results or is likely to result in ... 
deleterious effects'. In other words, actual damage is not necessary in this context. It is indeed 
possible that customary international law may develop in this direction, but it is too early to 
conclude that this has already occurred. Most general definitions of pollution rely upon damage 
or harm having been caused before liability is engaged. 57 

the International Tribunal for the Law of the Sea, Advisory Opinion on Responsibilities and Obligations in the Area, 
2011, para. 117. See also e.g. Handl, 'State Liability', pp. 539-40; Boyle, 'Nuclear Energy', p. 272; and Bimie, Boyle and 
Redgwell, International Law and the Environment, pp. 147 ff. 

51 See e.g. the Long-Range Transboundary Air Pollution Convention, 1979. 
52 I.e. the standard of conduct expected from a government mindful of its international obligations: see R. J. Dupuy, 

'International Liability for Transfrontier Pollution', in Bothe, Trends in Environmental Policy and Law, pp. 363, 369. 
53 See Responsibility and Liability of States in Relation to Transfrontier Pollution, an OECD Report by the Environment 

Committee, 1984, p. 4. 
54 35 AJIL, 1941, p. 716; 9 AD, p. 317. 55 See e.g. Kiss, 'International Protection', p. 1076. 56 See below, p. 673. 
57 See also the commentary to the Montreal Rules adopted by the ILA in 1982, Report of the Sixtieth Conference, p. 159. 

Note, however, that the International Law Commission's Draft Articles on Prevention ofTransboundary Harm from 
Hazardous Activities, adopted in 2001, concern activities not prohibited by international law which involve a 'risk of 
causing signif1cant transboundary harm', Report of the ILC on its 53rd Session, p. 380. 
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The next issue is to determine whether a certain threshold of damage must have been caused. 
In the Trail Smelter case, 58 the Tribunal focused on the need to show that the matter was of 
'serious consequence', while article 1 of the Convention on Long-Range Transboundary Air 
Pollution, 1979 provides that the pollution concemed mustresult 'in deleterious effects of such 
a nature as to endanger human health, harm living resources and ecosystems and material 
property and impair or interfere with amenities and other legitimate uses of the 
environment'.59 Article 3 of the ILA Montreal Rules 1982 stipulates that states are under an 
obligation to prevent, abate and control transfrontier pol!ution to such an extent that no 
substantial in jury is caused in the territory of another state. 60 Such formulations do present 
defmitional problems and the qualification as to the threshold of injury required is by no means 
present in all relevant instmments.61 The issue of relativity and the importance of the circum
stances of the particular case remain signif1cant factors, but less support can be detected at this 
stage for linkage to a concept of reasonable and equitable use of its territory by a state 
occasioning liability for use beyond this.62 

As far as the range of interests injured by pollution is concemed, the Trail Smelter case63 

focused upon loss of property. Later defmitions of pollution in international instruments have 
broadened the range to include harm to living resources or ecosystems, interference with 
amenities and other legitimate uses of the environment or the sea. Article 1(4) of the 
Convention on the Law of the Sea, 1982, for example, includes impairment of quality for use 
of sea water and reduction of amenities. Article 1(2) of the Vienna Convention on the Ozone 
Layer, 1985 defmes adverse effects upon the ozone layer as changes in the physical environment 
including climatic changes 'which have signif1cant deleterious effects on human health or on the 
composition, resilience and productivity of natura! and managed ecosystems or on materials 
usefu! to mankind',64 while the Climate Change Convention, 1992 defmes adverse effects of 
climate change as 'changes in the physical environment or biota resulting from climate change 
which have signif1cant deleterious effects on the composition, resilience or productivity of 
natura! and managed ecosystems or on the operation of socio-economic systems or on human 
health and welfare'. 65 The Convention on Regulation of Antarctic Mineral Resources, 198866 

defmes damage to the environment and ecosystem of that polar region as 'any impact on the 

58 35 AJIL, 1941, p. 716; 9 AD, p. 317. 
59 Note also that General Assembly resolution 2995 (XXVII) refers to 'signif1cant harmful resu1ts·. See also article 1 of the 

ILC"s Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, Report of the ILC on its 53rd 
Session, p. 380. 

60 Note the formulation by L. Oppenheim, International Law, Sth edn, London, 1955, vol. I, p. 291, that the interference 
complained of must be 'unduly injurious to the inhabitants of the neighbouring state'. 

61 See e.g. Principle 21 of the Stockholm Declaration and article 194 of the Convention on the Law of the Sea, 1982. 
62 See the views of e.g. R. Quentin-Baxter, Ymrbook of the ILC, 1981, vol. Il, part 1, pp. 112-19, and S. McCaffrey, ibid,, 

1986, vol. Il, part 1, pp. 133-4. See also Boyle, 'Nuclear Energy', p. 275, and 'Chernobyl and the Development of 
International Environmental Law', in Perestroika and International Law (ed. W. Butler), London, 1990, pp. 203, 206. 

63 35 AJIL, 1941, p. 684; 9 AD, p. 315. See also A. Rubin, 'Pollution by Analogy: The Trail Smelter Arbitration', 50 Oregon 
Law Review, 1971, p. 259. 

64 See also the OECD Recommendation ofEqual Right of Access in Relation to Transfrontier Pollution, 1977 and article 
1 (15) of the Convention on the Regulation of Antarctic Mineral Resource Activities, 1988. 

65 Article 1(1). 
66 See generally on Antarctica, C. Redgwell, 'Environmental Protection in Antarctica: The 1991 Protocol', 43 ICLQ, 1994, 

p. 599, and above, chapter 9, p. 399. Note Annex VI to the Protocol on Environmental Protection to the Antarctic 
Treaty, Liability Arising from Environmental Emergencies, 2005. See also, with regard to the Arctic, D. R. Rothwell, 
'International Law and the Protection of the Arctic Environment', 44 ICLQ, 1995, p. 280. 
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living or non-living components of that environment or those ecosystems, including harm to 
atmospheric, marine or terrestrial life, beyond that which is negligible or which has been assessed 
andjudged to be acceptable pursuant to [the] Convention'. 67 The Convention on the Protection 
and Use ofTransboundaryWatercourses and International Lakes, 1992 defmes 'transboundary 
impact', which is the subject of provision, in terms of 'any signif1cant adverse effect on the 
environment resulting from a change in the conditions of transboundary waters caused by 
a human activity'.68 The Council of Europe's Convention on Civil Liability for Environmental 
Damage, 1993 defines damage to include loss or damage by 'impairment of the environment',69 

while the environment itself is taken to include natural resources both abiotic and biotic, 
property forming part of the cultural heritage and 'the characteristic aspects of the 
landscape'.70 The type of harm that is relevant clearly now extends beyond damage to 
property,71 but problems do remain with regard to general environmental injury that cannot 
be defmed in material form.72 

Liability for Damage Caused by Private Persons 

A particular problem relates to the situation where the environmental injury is caused not by the 
state itself but by a private party. 73 A state is, of course, responsible for unlawful acts of its 
offlcials causing injury to nationals of foreign states74 and retains a general territorial compe
tence under international law. In general, states must ensure that their international obligations 
are respected on their territory. Many treaties require states parties to legislate with regard to 
particular issues, in order to ensure the implementation of specif1c obligations. Where an 
international agreement requires, for example, that certain limits be placed upon emissions of 
a particular substance, the state would be responsible for any activity that exceeded the limit, 
even if it were carried out by a private party, since the state had undertaken a binding 
commitment. 75 Similarly, where the state has undertaken to impose a prior authorisation 
procedure upon a particular activity, a failure so to act which resulted in pollution violating 
international law would occasion the responsibility of the state. 

In some cases, an international agreement might specif1cally provide for the liability of the 
state for the acts of non-state entities. Article 6 of the Outer Space Treaty, 1967, for example, 
stipulates that states parties bear international responsibility for 'national activities in outer 

67 Article 1 ( 15). See also article 2 of the Convention on Environmental Impact Assessment in a Transboundary Con text, 
1991 and article 1 of the Code of Conduct on Accidental Pollution of Transboundary Inland Waters, 1990. 

68 Article 1(2). 69 Article 2(7)(c). 
70 Article 2(10). See also article 1 of the ILC's Draft Principles on the Allocation of Loss in the Case ofTransboundary 

Harm Arising out ofHazardous Activities, 2006, A/61/10, pp. 110, 121. 
71 Note that the Canadian claim for dean-up costs consequential upon the crash of a Soviet nuclear-powered satellite 

was settled: see 18 ILM, 1979, p. 902. 
72 Note that Security Council resolution 687 (1991) declared that Iraq was liable under international law inter alia 'for 

any direct loss, damage, including environmental damage and the depletion ofnatural resources' occurring as a result 
of the unlawful invasion and occupation of Kuwait. 

73 See e.g. Handl, 'State Liability', and G. Doeker and T. Gehring, 'Private or International Liability for Transnational 
Environmental Damage - The Precedent of Conventional Liability Regimes', 2 Journal of Environmental Law, 
1990, p. 1. 

74 See above, chapter 13. 75 See below, p. 661. 
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space . . . whether such activities are carried out by governmental agencies or by non
governmental agen eies'. 76 

Prevention of Transboundary Harm from Hazardous Activities77 

The International Law Commission started considering in 1978 the topic of 'International 
Liability for the lnjurious Consequences of Acts Not Prohibited by International Law'78 and the 
main focus of the work of the Commission was on environmental harm. 79 It was argued that 
international liability differed from state responsibility in that the latter is dependent upon a prior 
breach of international law, 80 while the former constitutes an attempt to develop a branch oflaw 
in which a state may be liable internationally with regard to the harmful consequences of an 
activity which is in itself not contrary to international law. This was a controversial approach. 
The theoretical basis and separation from state responsibility were questioned. 81 The ILC revised 
its work and eventually adopted Draft Articles on Prevention of Transboundary Harm from 
Hazardous Activities in 2001. 82 

Artide 1 of the Draft provides that the artides are to apply to activities not prohibited by 
international law which involve a 'risk of causing signiflcant transboundary harm through their 
physical consequences'. The Commentary to the Draft Artides specif1es that the notion of risk is 
to be taken objectively 'as denoting an appreciation of possible harm resulting from an activity 
which a properly informed observer had or ought to have had'. 83 Members of the Commission had 
in the past been divided as to whether the focus of the topic should be upon risk or upon harm;84 

this now appears settled. Artide 2 of the Draft provides that 'risk of causing signif1cant 
transboundary harm' is to be defined as induding 'a high probability of causing signif1cant 
transboundary harm anda low probability of causing disastrous transboundary harm'. 85 In other 
words, the relevant threshold is established by a combination of risk and harm and this threshold 
must reach a level deemed 'signif1eant'.86 The International Law Commission has taken the view 

76 See also article I of the Convention on International Liability for Damage Caused by Space Objects, 1972 and article 
XN of the Moon Treaty, 1979. See further below, p. 677, with regard to civil liability schemes. 

77 See e.g. J. Barboza, 'International Liability for the Injurious Consequences of Acts not Prohibited by International Law 
and Protection of the Environment', 24 7 HR, 1994 III, p. 291; A. Boyle, 'State Responsibility and International Liability 
for Injurious Consequences of Acts not Prohibited by International Law: A Necessary Distinction?', 39 ICLQ, 1990, 
p. 1; M. Akehurst, 'International Liability for Injurious Consequences Arising out of Acts not Prohibited by 
International Law', 16 Netherlands YIL, 1985, p. 3; D. B. Magraw, 'Trans-boundary Harm: The International Law 
Commission's Study of International Liability', 80 AJIL, 1986, p. 305; and C. Tomuschat, 'International Liability for 
Injurious Consequences Arising out of Acts not Prohibited by International Law: The Work of the International Law 
Commission', in International Responsibility for Environmental Harm (ed. F. Francioni and T. Scovazzi), London, 
1991, p. 37. See also Birnie, Boyle and Redgwell, International Law and the Environment, p. 222, and Sands, Principles, 
pp. 734 ff. 

78 See Yearbook of the ILC, 1978, vol. II, part 2, p. 149. 
79 See e.g. Quentin-Baxter's preliminary report, Yearbook of the ILC, 1980, vol. II, part 1, p. 24. 
80 See above, chapter 13. 
81 See e.g. Boyle, 'State Responsibility', p. 3, and I. Brownlie, System of the Law of Nations: State Responsibility, Part I, 

Oxford, 1983, p. 50. 
82 Report of the ILC on its 53rd Session, p. 379. 83 Ibid., p. 385. 
84 See e.g. S. McCaffrey, 'The Fortieth Session of the International Law Commission', 83 AJIL, 1989, pp. 153, 170, and 

McCaffrey, 'The Forty-First Session of the International Law Commission', 83 AJIL, 1989, pp. 937, 944. 
85 Report of the ILC on its 53rd Session, p. 386. 
86 Ibid., p. 387. See also article 1 of the Code of Conduct on Accidental Pollution of Trans-boundary Inland Waters 

adopted by the Economic Commission for Europe in 1990. 
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that this term, while factually based, means something more than 'detectable', but need not reach 
the leve! of 'serious' or 'substantial'. 87 The state of origin (i.e. where the activities are taking place 
or are to take place) 'shall take all appropriate measures to prevent signiflcant transboundary 
harm or at any event to minimise the risk thereof'. 88 The relevant test is that of due diligence, this 
being that which is generally considered to be appropriate and proportional to the degree of risk 
of transboundary harm in the particular instance and this test requires the state to keep up to date 
with technological and scientific developments.89 

States are to co-operate in good faith in trying to prevent such activities from causing 
signif1cant transboundary in jury and in minimising the effects of the risk, and they are to seek 
the assistance as necessary of competent international organisations.90 The state is to take 
legislative, administrative and other action, including the establishment of suitable monitoring 
mechanisms to implement the provisions in the draft articles,91 and is to require prior authorisa
tion for any activities within the scope of the article.92 In deciding upon such authorisation, the 
state must base its answer on an assessment of the possible transboundary harm, including any 
environmental impact assessment. 93 If a risk is indeed indicated by such an assessment, timely 
notif1cation must be made to the state likely to be affected94 and information provided,95 while 
the states concerned are to enter into consultation with a view to achieving acceptable solutions 
regarding measures to be adopted in order to prevent or minimise the risk of causing signif1cant 
transboundary harm or to minimise the risk thereof. Such solutions must be based on an 
equitable balance of interests.96 

In 2006, the ILC adopted the Draft Principles on the Allocation of Loss in the Case of 
Transboundary Harm Arising out ofHazardous Activities, 97 the purpose ofwhich is to ensure 
prompt and adequate compensation to victims oftransboundary damage and to preserve and 
protect the environment. States are to take all necessary measures to ensure such compensa
tion is available, including the imposition of liability upon operators without requiring proof 
of fault. 98 

The Problems of the State Responsibility Approach 

The application of the classical international law approach, founded upon state responsibility for 
breaches of international obligations and the requirement to make reparation for such breaches, 

87 Report of ILC on its 53rd Session, p. 388. 88 Article 3. 89 Report of the ILC on its 53rd Session, p. 394. 
90 Article 4. 91 Article 5. 92 Article 6. 93 Article 7. 94 Articles 8 and 17. 
95 Article 8. See also articles 12, 13 and 14. 
96 Article 9. Article 10 of the Draft lays down a series of relevant factors and circumstances in achieving this 'equitable 

balance of interests', including the degree of risk of signif1cant transboundary harm and the availability of means of 
preventing or minimising such risk or ofrepairing the hann; the importance of the activity, taking into account its 
overall advantages of a social, economic and technical character for the state of origin in relation to the potential harm 
for the states likely to be affected; the risk of signif1cant harm to the environment and the availability of means of 
preventing or minimising such risk or restoring the environment; the economic viability of the activity in relation to 
the costs of prevention demanded by the states likely to be affected and to the possibility of carrying out the activity 
elsewhere or by other means or replacing it with an alternative activity; the degree to which the states likely to be 
affected are prepared to contribute to the costs ofprevention; and the standards ofprotection which the states likelyto 
be affected apply to the same or comparable activities and the standards applied in comparable regional or interna
tional practice. Note that this article draws upon article 6 of the Convention on the Law of the Non-Navigational Uses 
oflnternational Watercourses, 1997. 

97 A/61/10, p. 110. 98 Principles 3 and 4. 
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to environmental problems is particularly problematic. The need to demonstrate that particular 
damage has been caused to one state by the actions of another state means that this model can 
only with difficulty be applied to more than a small proportion of environmental problems. 
In many cases it is simply impossible to prove that particular damage has been caused by one 
particular source, while this bilateral focus cannot really come to terms with the fact that the 
protection of the environment of the earth is truly a global problem requiring a global or pan
state response and one that cannot be successfully tackled in such an arbitrary and piecemeal 
fashion. Accordingly, the approach to dealing with environmental matters has shifted from the 
bilateral state responsibility paradigm to establishment and strengthening of international co
operation. 

INTERNATIONAL CO-OPERATION - RELEVANT PRINCIPLES 

A developing theme of international environmental law, founded upon general principles, relates 
to the requirement for states to co-operate in dealing with transboundary pollution issues. 
Principle 24 of the Stockholm Declaration 1972 noted that 'international matters concerning 
the protection and improvement of the environment should be handled in a co-operative spirit', 
while Principle 7 of the Rio Declaration 1992 emphasised that 'states shall co-operate in a spirit of 
global partnership to conserve, protect and restore the health and integrity of the Earth's 
ecosystem'. Principle 13 of the Rio Declaration refers both to national and international activities 
in this field bystating that: 

states shall develop national law regarding liability and compensation for the victims of pollution and 

other environmental da mage. States shall also co-operate in an expeditious and more determined 

manner to develop further international law regarding liability and compensation for adverse effects of 

environmental da mage caused by activities within their jurisdiction or control to areas beyond their 

jurisdiction. 

Use of Territory 

The Corfu Channel case99 established the principle that states are not knowingly to allow their 
territory to be used for acts contrary to the rights of other states and from this can be deduced 
a duty to inform other states of known environmental hazards. A large num ber of international 
agreements reflect this proposition. Article 198 of the Convention on the Law of the Sea, 1982, for 
example, provides that 'when a state becomes aware of cases in which the marine environment is 
in imminent danger of being damaged or had been damaged by pollution, it shall immediately 
notify other states it deems likely to be affected by such damage, as well as the competent 
international authorities'. 100 Article 13 of the Basle Convention on the Control ofTransboundary 

99 ICJ Reports, 1949, pp. 4, 22; 16 AD, pp. 155, 158. See above, p. 427. 
100 See also artide 211 (7). Artide 13 of the ILC Draft Artides on Prevention of Transboundary Hann from Hazardous 

Activities, 2001, provides that states concerned should provide the public likely to be affected by a relevant activity 
with information on the activity and the risk and hann which may result. The International Court in Pulp Mills 
(Argentina v. Uruguay}, ICJ Reports, 2010, pp. 14, 87 held that this provision did not constitute a legal basis for an 
obligation. 
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Movement of Hazardous Wastes, J 989 provides that states parties shall, whenever it comes to 
their knowledge, ensure that in the case of an accident occurring during the transboundary 
movement of hazardous wastes which are likely to present risks to human health and the 
environment in other states, those states are immediately informed. 101 This has also led to the 
principle of prevention, whereby states are held to be under a general duty to prevent, reduce, 
limit or control activities that might cause or risk environmental damage. 102 

It is also to be noted that in 197 4 the OECD (the Organisation for Economic Co-operation and 
Development) adopted a Recommendation that prior to the initiation of works or undertakings 
that might create a risk of signif1cant transfrontier pollution, early information should be 
provided to states that are or may be affected. 103 In 1988, the OECD adopted a Council 
Decision in which it is provided that states must provide information for the prevention of and 
the response to accidents at hazardous installations and transmit to exposed countries the results 
of their studies on proposed installations. A duty to exchange emergency plans is stipulated, as 
well as a duty to transmit immediate warning to exposed countries where an accident is an 
imminent threat. 104 The point is also emphasised in the Rio Declaration of 1992. Principle 18 

provides that states shall immediately notify other states of any natural disasters or other 
emergencies that are likely to produce sudden harmful effects on the environment of those 
states, while Principle 19 stipulates that states shall provide prior and timely notif1cation and 
relevant information to potentially affected states on activities that may have a signif1cant 
adverse transboundary environmental effect and shall consult with those states at an early 
stage and in good faith. 105 

One may also point toa requirement of prior consultation. Article 5 of the ILA Montreal Rules 
provides that states planning to carry out activities which might entail a signif1cant risk of 
transfrontier pollution shall give early notice to states likely to be affected. This provision builds 
upon, for example, the Lac Lanoux arbitration between France and Spain, 106 which concerned the 
proposed diversion of a shared watercourse. The arbitral tribunal noted in particular the obliga
tion to negotiate in such circumstances. 107 Some treaties establish a duty of prior notif1cation, 
one early example being the Nordic Convention on the Protection of the Environment, 1974. 

Article 5 of the Long-Range Transboundary Air Pollution Convention, 1979 provides that 

101 See also e.g. article 8 of the International Convention for the Prevention ofPollution from Ships, 1973; Ann ex 6 of the 
Helsinki Convention on the Protection of the Marine Environment of the Baltic Sea, 1974; and article 9 of the 
Barcelona Convention for the Protection of the Mediterranean Sea, Protocol of Co-operation in Case of Emergency, 
1976. 

102 See e.g. Dupuy and Viiiuales, International Environmental Law, p. 55. See a\so Iran Rhine (Belgium v. 
The Netherlands}, 2005, paras. 59 and 222, www.pca-cpa.org/showpage.asp?pag_id=l 155. See also Pulp Mills 
(Argentina v. Uruguay}, ICJ Reports, 2010, pp. 14, 55-6, where the Court noted that 'the principle ofprevention, as 
a customary rule, has its origins in the due diligence that is required of a state in its territory. It is "every state's 
obligation not to allow knowingly its territory to be used for acts contrary to the rights of other states" ( Corfu Cha nnel 
(United Kingdom v. Albania), Merits, Judgment, !.C.l. Report~ I 949, p. 22). A state is thus obliged to use all the means 
at its disposal in order to avoid activities which take p\ace in its territory, or in any area under itsjurisdiction, causing 
signif1cant da mage to the environment of another state.' 

103 Title E, para. 6. See also the OECD Recommendation for the lmplementation of a Regime ofEqual Right of Access and 
Non-Discrimination in Relation to TransfrontierPollution, 1977, Title C, para. 8. 

104 C(88)84. 
105 See also article 3 of the Convention on Environmental Impact Assessment in a Trans-boundary Context, 1991 and 

Principle 5 of the ILC Draft Principles on the Allocation ofLoss, 2006, A/61/10, p. 166. 
106 24 !LR, p. 101. 
107 Ibid., p. 119. See also the North Sea Continental Shelfcases, ICJ Reports, 1969, pp. 3, 46-7; 41 ILR, pp. 29, 76. 
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consultations shall be held, upon request, at an early stage between the state within whose 
jurisdiction the activity is to be conducted and states which are actually affected by or exposed to 
a signif1cant risk of lang-range transboundary air pollution. 108 The increasing range of state 
practice 109 has led the International Law Association to conclude that ·a rule of international 
customary law has emerged that in principle a state is obliged to render information on new or 
increasing pollution to a potential victim state'. 110 Article 8 of the ILC's Draft Articles on 
Prevention of Transboundary Harm from Hazardous Activities 2001 provides that where an 
assessment indicates a risk of causing signif1cant transboundary harm, the state of origin is to 
inform the state likely to be affected with timely notif1cation and information and may not take 
any decision on authorisation within six months of the response of the state likely to be 
affected. 111 

The evolution of a duty to inform states that might be affected by the creation of a source of 
new or increasing pollution has been accompanied by consideration of an obligation to make 
environmental impact assessments. 112 This requirement is included in several treaties. 113 

Article 204 of the Convention on the Law of the Sea, 1982 provides that states should 'observe, 
measure, evaluate and analyse by recognised scientific methods, the risks or effects of pollu
tion on the marine environment' and in particular 'shall keep under surveillance the effects of 
any activities which they permit or in which they engage in order to determine whether these 
activities are likely to pallute the marine environment'. Reports are to be published, while 
under article 206, when states have reasonable grounds for believing that planned activities 
under their jurisdiction or control may cause substantial pollution of, or signif1cant and 
harmful changes to, the marine environment, 'they shall, as far as practicable, assess the 
potential effects of such activities on the marine environment and shall communicate reports 
of such assessments'. 114 

Environmental lmpact Assessments 

The EEC Council Directive 85/337 provides that member states shall adopt all necessary measures 
to ensure that, befare consent is given, projects likely to have signif1cant effects on the 

108 Note also that article 8(b) ca lis for the exchange of information inter alia on major changes in national policies and in 
general industrial development and on their potential impact, which would be like ly to cause signif1cant changes in 
lang-range transboundary air pollution. 

' 09 See ILA, Report of the Sixtieth Conference, 1982, pp. 172-3. 
110 Ibid., p. 173. See also Institut de Droit International, Resolution on Transboundary Air Pollution, 1987. Note also e.g. 

the UNEP Recommendation concerning the Environment Related to Offshore Drilling and Miningwithin the Limits of 
National Jurisdiction, 1981 and the Canada-Denmark Agreement for Cooperation Relating to the Marine 
Environment, 1983. 

111 Report of the ILC on its 53rd Session, p. 406. See also Principle 19 of the Rio Declaration, article 3 of the Convention 
on Environmental Impact Assessment in a Transboundary Con text, 1991 and the Convention on the Law of the Non
Navigational Uses ofTnternational Watercourses, 1997, below, p. 670. 

112 See e.g. the UNEP Principles ofEnvironmental Impact Assessment, 1987. See also Sands, Principles, pp. 601 ff. 
113 See e.g. the Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from 

Pollution, 1978, article XI; the Nordic Environmental Protection Convention, 1974, article 6; and the Protocol on 
Environmental Protection to the Antarctica Treaty, 1991, article 8. See also article 7 of the Draft Articles on 
Prevention of Trans-boundary Harm from Hazardous Activities 200 I, Report of the ILC on its 53rd Session, p. 402. 

1 14 A similar process is underway with regard to the siting of nuclear power installations: see e.g. the agreements between 
Spain and Portugal, 1980; the Netherlands and the Federal Republic of Germany, 1977; Belgium and France, 1966; 
and Switzerland and the Federal Republic of Germany, 1982. See also Boyle, 'Chernobyl', at p. 212. 
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environment are made subject to an assessment with regard to their effects, 115 while the issue was 
taken further in the Convention on Environmental Impact Assessment in a Transboundary 
Context, 1991. Under this Convention, states parties are to take the necessary legal, adminis
trative and other measures to ensure that prior to a decision to authorise or undertake a proposed 
activity listed in Appendix 1116 that is likely to cause a signif1cant adverse transboundary impact, 
an environmental impact assessment is carried out. The party of origin must notify any party 
which may be affected of the proposed activity, providing full information. Once the affected 
party decides to participate in the environmental impact assessment procedure under the provi
sions of the Convention, it must supply information to the party of origin of the proposed activity 
at its request relating to the potentially affected environment under its jurisdiction. 117 

The documentation to be submitted to the competent authority of the party of origin is detail ed 
in Appendix ill and it is comprehensive. Consultations must take place between the party of 
origin and the affected parties concerning the potential transboundary impact and the measures 
to reduce or eliminate the impact, 118 and in taking the fmal decision on the proposed activity the 
parties shall ensure that due account is taken of the outcome of the environmental 
impact assessment and consultations held. 119 Post-project analyses may also be carried out 
under article 7. 120 Other instruments provide for such environmental impact assessments121 

and same international organisations have developed their own assessment requirements. 122 

The question of environmental impact assessments was raised in the Pulp Mills case, 123 where the 
Court concluded that 'it may now be considered a requirement under general international law to 
undertake an environmental impact assessment where there is a risk that the proposed industrial 
activity may have a signif1cant adverse impact in a transboundary context, in particular, on 
a shared resource'. It was also held that the obligation to carry out an environmental impact 
assessment was a continuous ane, and that monitoring of the project's effects on the environment 
should be undertaken, where necessary, throughout the life of the project, although an environ
mental impact assessment had to be conducted prior to the implementation of a project. 
The Court in the San Juan River joined cases 124 stated that this principle 'applied generally to 

115 See also Directive 2004/35/EC, 21 April 2004, of the European Parliament and of the Council on environmental 
liability with regard to the prevention and remedying of environmental damage, as amended by Directive 2006/21/ 
EC. See Dupuy and Viiiuales, International Environmental Law, p. 66. 

116 These activities indude: crude oil and certain other refmeries; thermal power stations and other combustion 
installations with a certain minimum power output and nudear installations; nudear facilities; major east iron 
and steel installations; asbestos plants; integrated chemical installations; construction ofmotorways, long-distance 
railway lines and lang airport runways; pipelines; large trading parts; toxic and dangerous waste installations; large 
dams and reservoirs; major mining; offshore hydrocarbon production; major oil and chemical storage facilities; 
deforestation of large areas. 

117 If it decides not so to participate, the environmental impact assessment procedure will continue or not according to 
the domestic law and practice of the state of origin: artide 3(4). 

118 Article 5. 
119 Artide 6(1). Account must also be taken of concems expressed by the public of the affected party in the areas likely to 

be affected under artide 3(8). 
120 See also Appendix V. 121 See e.g. the Antarctic Environment Protocol, 1991. 
122 See e.g. the World Bank under its Operational Directive 4.00 of 1989. 123 ICJ Reports, 2010, pp. 14, 83-4. 
124 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua)/Construction of a Road in 

Costa Rica Along the San Juan River (Nicaragua v. Costa Rica), ICJ Reports, 2015, para. 104. Note that in the Request 
for an Examination of the Situation in Accordance with Paragraph 63 of the Court's Judgment in the 1974 Nuclear 
Tests Case, ICJ Reports, 1995, pp. 288, 344 ff., Judge Weeramantry, in his Dissenting Opinion, dedared that 'when 
a matter is brought befare it which raises serious environmental issues of global importance, anda prima fade case is 
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proposed activities which may have a signif1cant adverse impact in a transboundary context'. 
The Court continued by noting that: 

to fulfil its obligation to exercise due diligence in preventing significant transboundary environmental 

harm, a state must, befare em barking on an activity having the potential adversely to affect the 

environment of another state, ascertain if there isa risk of significant transboundary harm, which 

would trigger the requirement to carry out an environmental impact assessment. 

This leaves open the question of how precisely such risks are to be determined and, indeed, by 
whom. To date, the requirement focuses upon the state undertaking the activity in question and 
thus to some extent remains a subjective process. 125 

The Precautionary Principle 

Other principles of international co-operation in the f1eld of environmental protection are begin
ning to emerge and inform the development of legal norms. Principle 15 of the Rio Declaration 
states that 'in order to protect the environment, the precautionary approach shall be widely applied 
by states according to their capabilities. Where there are threats of serious or irreversible damage, 
lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures 
to prevent environmental degradation.' This marks a step away from the traditional approach, 
which required states to act on the basis of scientifIC knowledge and constitutes a recognition that 
in certain circumstances to await formal scientific proof may prevent urgent action being taken in 
time. The Vienna Convention for the Protection of the Ozone Layer, 1985 and the 1987 Montreal 
Protocol to that Convention both referred in their respective preambles to 'precautionary 
measures', 126 while the Bergen Ministeria! Declaration on Sustainable Development, 1990 noted 
that in order to achieve sustainable development, policies must be based on the precautionary 
principle. It was emphasised that 'environmental measures must anticipate, prevent and attack the 
causes of environmental degradation' and part of Principle 15 of the Rio Declaration was repeated. 
The Convention on the Protection and Use ofTransboundary Watercourses and International Lakes, 
1992 provides in article 2(5)(a) that the parties would be guided by 'the precautionary principle, by 
virtue of which action to avoid the potential transboundary impact of the release of hazardous 
substances shall not be postponed on the ground that scientific research has not fully proved 
a causal link between these substances, on the one hand and the potential transboundary impact, on 
the other'. References to the precautionary principle appear also in the Convention on Biodiversity, 

made out of the possibility of environmental damage, the Court is entitled to take into account the Environmental 
Impact Assessment principle in determining its preliminary approach': ibid., p. 345. 

125 Note that the Court <lid discuss same of the relevant factors: ibid., para. 155. See also the International Law 
Commission's work on Draft Guidelines on the Protection of the Environment, draft guideline IV ofwhich provides 
that 'States have the obligation to ensure that an environmental impact assessment is undertaken of proposed 
activities under their jurisdiction or contra! which are likely to cause signiflcant adverse impact on the atmosphere in 
terms of atmospheric pollution or atmospheric degradation': Report of the International Law Commission, 2016, A/ 
71/10, pp. 281, 284. 

126 See also the preamble to the 1994 Oslo Protocol to the 1979 Long-Range Transboundary Air Pollution Convention 
and EC Regulation 178/2002 (with regard to food). 
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1992 127 and in the Convention on Climate Change, 1992.128 The principle was described by Judge 
Weeramantry as one gaining increasing support as part of the international law of the 
environment.129 

Recognition has also emerged of the special responsibility of developed states in the process 
of environmental protection. 130 Principle 7 of the Rio Declaration stipulates that 'states have 
common but differentiated responsibilities'. In particular, it is emphasised that 'the developed 
countries acknowledge the responsibility that they bear in the international pursuit of sus
tainable development in view of the pressures their societies place on the global environment 
and of the technologies and fmancial resources they command'. Article 3(1) of the Convention 
on Climate Change provides that the parties should act to protect the climate system 'on the 
basis of equity and in accordance with their common but differentiated responsibilities and 
respective capabilities' so that the developed countries would take the lead in combating 
climate change. 131 

Sustainable Development 

In addition, the concept of sustainable development has been evolving in a way that circum
scribes the competence of states to direct their own development. 132 The International Court in 

127 Although the reference in the Preamble does not expressly invoke the term. See generally International Law and the 
Conservation ofBiological Diversity (ed. M. Bowman and C. Redgwell), Dordrecht, 1995. 

128 Article 3(3). See also article 174 (ex article 130r(2)) of the EC Treaty and article 4(3) of the OAU Bamako Convention 
on the Ban of the Import into Africa and the Control ofTransboundary Movement and Management ofHazardous 
Wastes within Africa, 1991. Note also articles 5 and 6 of the Straddling Fish Sto eks and Highly Migratory Fish Sto eks 
Agreement, 1995. 

129 In his Dissenting Opinion in the Requestfor an Examination of the Situation inAccordance with Paragraph 63 of the 
Court's Judgment in the 1974 Nuclear Tests Case, ICJ Reports, 1995, pp. 288, 342; 106 ILR, pp. 1, 64. See 
The Precautionary Principle and International Law (ed. D. Freestone and E. Hey), Dordrecht, 1996; Dupuy and 
Viiiuales, International Environmental Law, p. 58; P. Martin-Bidou, 'Le Principe de Precaution en Droit 
International de l'Environnement', 103 RGDIP, 1999, p. 631, and Le Principe de Precaution, Signification et 
Consequences (ed. E. Zaccai and J. N. Missa), Brussels, 2000; Birnie, Boyle and Redgwell, International Law and the 
Environment, pp. 152 ff.; Sands, Principles, pp. 217 ff.; Le Principe de Precaution: Aspects de Droit International et 
Communautaire(ed. C. Leben), Paris, 2002; and A. Trouwborst, Evolution and Status of the Precautionary Principle in 
International Law, The Hague, 2002. See also the Commentary to the ILC Draft Articles on Prevention of 
Transboundary Harm from Hazardous Activities, 2001, Report of the ILC on its 53rd Session, p. 414 and the 
Guidelines for Applying the Precautionary Principle to Biodiversity Conservation and Natura! Resource 
Management adopted by the International Union for the Conservation ofNature in May 2007. 

130 See e.g. D. French, 'Developing States and International Environmental Law: The Importance of Differentiated 
Responsibilities', 49 ICLQ, 2000, p. 35. 

131 See also articles 4 and 12. Note that the 1990 amendment to the 1987 Montreal Protocol on the Ozone Depleting 
Substances provides that the capacity of developing countries to comply with their substantive obligations will 
depend upon the implementation by the developed countries of their fmancial obligations. 

132 See e.g. Sustainable Development, International Criminal Justice, and Treaty Implementation (ed. S. Jodoin and M.-C. 
Cordonier Segger), Cambridge, 2013; Sustainable Development and International Law ( ed. W. Lang), Dordrecht, 199 5; 
Sustainable Development and Good Governance (ed. K. Ginther, E. Denters and P. de Waart), Dordrecht, 1995; Dupuy 
and Viiiuales, International Environmental Law, p. 579; Sands, Principles, pp. 206 ff., and Sands, 'International Law 
in the Field of Sustainable Development', 65 BYIL, 1994, p. 303; M.-C. Cordonier Segger and C. G. Weeramantry, 
Sustainable Justice: Reconciling Economic, Social and Environmental Law, Leiden, 2005; P. S. Elder, 'Sustainability', 
36 McGill Law Journal, 1991, p. 832; D. McGoldrick, 'Sustainable Development and Human Rights: An Integrated 
Conception', 45 ICLQ, 1996, p. 796; International Law and Sustainable Development (ed. A. Boyle and D. Freestone), 
Oxford, 1999; Environmental Law, the Economy and Sustainable Development (ed. R. Revesz, P. Sands and 
R. Stewart), Cambridge, 2000; Birnie, Boyle and Redgwell, International Law and the Environment, pp. 115 ff.; and 
X. Fuentes, 'Sustainable Development and the Equitable Utilisation of International Watercourses', 69 BYIL, 1998, 

1556



____ ln_t_er_n_a_t_io_n_a_l _E_n_v_ir_o_n_m_e_n_ta_l_L_a_w _______________________ . J 659 ') 

the Gabcikovo-Nagymaros Project case referred specif1cally to the concept of sustainable 
development, 133 while Principle 3 of the Rio Declaration notes that the right to development 
must be fulf1lled so as to 'equitably meet developmental and environmental needs of present and 
future generations' 134 and Principle 4 states that in order to achieve sustainable development, 
environmental protection shall constitute an integral part of the development process. 135 

Principle 27 called for co-operation in the further development of international law in the field 
of sustainable development. 136 The Climate Change Convention declares in article 3(4) that 'the 
parties have a right to, and should, promote sustainable development', while the Biodiversity 
Convention refers on several occasions to the notion of 'sustainable use' .137 Quite what is meant 
by sustainable development is somewhat unclear and it may refer to a range of economic, 
environmental and social factors. 138 Clearly, however, some form of balance between these 
factors will be necessitated. 139 

The Palluter Pays 

Another emerging principle, more widely accepted in some countries and regions than others, is 
the notion that the costs of pollution should be paid by the polluter. 140 Principle 16 of the Rio 
Declaration notes that 'the polluter should, in principle, bear the costs of pollution, with due 
regard to the public interests and without distorting international trade and investment'. 
The principle has been particularly applied with regard to civil liability for damage resulting 

p. 119. See also the Report of the ILA Committee on Legal Aspects of Sustainable Development, ILA, Report of the 
Sixty-sixth Conference, 1994, p. 111 and Report of the Seventieth Conference, 2002, p. 308; and N. Schrijver, 
'The Evolution of Sustainable Development in International Law: lnception, Meaning and Status', 329 HR, 2007, 
p. 217. Note in particularthe adoption of General Assembly resolution 70/1, on 25 September 2015, setting out an 
outcome document of the UN summit for the adoption of the post-2015 development agenda, entitled 'Transforming 
our World: the 2030 Agenda for Sustainable Development'. This set out seventeen sustainable development goals, 
including zero hunger, good health, clear water and sanitation, and climate action: www.un.org/sustainabledevelop 
ment/sustainable-development-goals/. These came into force on I January 2016: www.un.org/sustainabledevelop 
ment/ development-agenda/. 

133 ICJ Reports, 1997, pp. 7, 78; 116 !LR, p. 1. See also the Shrimp/Turtle case, WTO Ap pella te Body, 38 ILM, 1999, p. 121, 
para. 129 and Pulp Mills (Argentina v. Uruguay), ICJ Reports, 2010, pp. 14, 48-9. 

134 See also Principle I of the Stockholm Declaration 1972. 
135 Note that article 2(l)(vii) of the Agreement Establishing the European Bank for Reconstmction and Development, 

1990 calls upon the Bank to promote 'environmentally sound and sustainable development'. 
136 See also Agenda 21, adopted at the Rio Conference on Environment and Development, 1992, paras. 8 and 39. 
137 See e.g. the Preamble and articles I, 8, 11, 12, 16, 17 and 18. See also the Statement of Principles fora Global 

Consensus on the Management, Conservation and Sustainable Development of All Types of Forests, adopted at the 
Rio Conference, 1992. 

138 See e.g. M. Redclift, 'Reflections on the "Sustainable Development" Debate', 1 International Journal of Sustainable 
Development and World Ecology, 1994, p. 3. Note that the Report of the GATT Panel on the United States Restrictions 
on the Import of Tuna declares that the objective of sustainable development, which includes the protection and 
preservation of the environment, has been widely recognised by the contracting parties to the General Agreement on 
Tariffs and Trade: 33 ILM, 1994, p. 839. 

139 Note that the General Assembly established the Commission on Sustainable Development in resolution 47/191 in 
order to en sure an effective follow-up to the 1992 Conference on Environment and Development as well as generally 
to work for the integration of environment and development issues and to examine the pro gress of the implementa
tion of Agenda 21 (the pro gramme of action adopted by the Conference) in order to achieve sustainable development. 

140 See e.g. Dupuy and Virluales, International Environmental Law, p. 71; Sands, Principles, pp. 228 ff.; Birnie, Boyle and 
Redgwell, International Law and the Environment, pp. 322 ff.; and A. Boyle, 'Making the Polluter Pay? Alternatives to 
State Responsibility in the Allocation of Transboundary Environmental Costs', in Francioni and Scovazzi, 
International Responsibility for Environmental Harm, p. 363. 
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from hazardous activities141 and has particularly been adopted by the Organisation for Economic 
Co-operation and Development142 and the European Community. 143 The polluter-pays principle 
has been referred to both in the International Convention on Oil Pollution Preparedness, 
Response and Co-operation, 1990 and in the Convention on the Transboundary Effects of 
Industrial Accidents, 1992 as 'a general principle of international environmental law'. 144 

Again, quite how far this principle actually applies is uncertain. It is, in particular, unclear 
whether all the costs of an environmental dean-up would be covered. State practice appears to 
demonstrate that such costs should be apportioned between the parties. 145 

ATM OSP H ER I C P O L LUT ION 146 

Perhaps the earliest perceived form of pollution relates to the poll uti on of the air. The buming of 
fossil fuels releases into the atmosphere sulphur dioxide and nitrogen oxides which change into 
acids and are carried by natural elements and fall as rain or snow or solid particles. Such acids have 
the effect of killing living creatures in lakes and streams and of damaging soils and forests. 147 While 
the airspace above the territorial domain of a state forms part ofthat state, 148 the imprecise notion 
of the atmosphere would combine elements of this territorial sovereignty with areas not so defmed. 
The legal characterisation of the atmosphere, therefore, is confused and uncertain, but one 
attractive possibility is to refer to it as a shared resource or area of common concern. 149 

The question of how one defmes the term 'pollution' has been addressed in several interna
tional instruments. In a Recommendation adopted in 197 4 by the Organisation for Economic Co
operation and Development, 150 pollution is broadly defmed as 'the introduction by man, directly 
or indirectly, of substances or energy into the environment resulting in deleterious effects of such 
a nature as to endanger human health, harm living resources and ecosystems, and impair or 
interfere with amenities and other legitimate uses of the environment'. 151 This defmition was 
substantially reproduced in the Geneva Convention on Long-Range Transboundary Air 
Pollution, 1979152 and in the Montreal Rules oflnternational Law Applicable to Transfrontier 
Pollution adopted by the International Law Association in 1982.153 Several points ought to be 

141 See further below, p. 673. 142 See e.g. the OECD Council Recommendations C(74)223 (1974) and C(89)88 (1989). 
143 See Article 174 of the EC Treaty. 
144 See also article 2(5)(b) of the Convention on the Protection and Use ofTransboundaryWatercourses and International 

Lakes, 1992 and Principle 4 of the ILC Draft Principles on the Allocation ofLoss, 2006, A/61/10, p. 151. 
145 See e.g. Boy le, 'Making the Polluter Pay?', p. 365, and Birnie and Boyle, International Law and the Environment, p. 92. 
146 See Dupuy and Viiiuales, InternationalEnvironmental Law, chapter 5; Sands, Principles, pp. 238 ff.; and Birnie, Boyle 

and Redgwell, International Law and the Environment, chapter 6. Note also International Law Commission examina
tion of the 'Protection of the Atmosphere', A/66/ 10, Ann ex B, p. 315 and the second report of the Special Rapporteur, 
A/CN.4/681, 2015, which defines the atmosphere as 'the layer of gases surrounding the earth in the troposphere and 
the stratosphere, within which the transport and dispersion of airborne substances occurs': ibid., p. 6. 

147 See Keesing's Record of World Events, pp. 36782 ff. (1989). 148 See above, chapter 9, p. 403. 
149 See e.g. Birnie, Boyle and Redgwell, International Law and the Environment, p. 337. 
150 OECD Doc.C(74)224, cited in P. Sands, Chernobyl: Law and Communication, Cambridge, 1988, p. 150. 
151 Ibid., Title A. 
152 The major difference being the substitution of 'air' for 'environment' in view of the focus of the Convention. 
153 Note that the term 'air' was replaced by 'environment'. See also article 1 of the Paris Convention for the Prevention of 

Marine Pollution from Land-Based Sources, 197 4 and article 2 of the Barcelona Convention for the Protection of the 
Mediterranean Sea against Pollution, 1976. The Institut de Droit International, in a draft resolution accompanying its 
fmal report on Air Pollution Across National Frontiers, defmes pollution as 'any physical, chemical or biological 
alteration in the composition or quality of the atmosphere which results directly or indirectly from human action or 
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noted at this stage. First, actual damage must have been caused. Pollution likely to result as 
a consequence of certain activities is not included. Secondly, the harm caused must be of a certain 
level of intensity, and, thirdly, the question of interference with legitimate uses of the environ
ment requires further investigation. 

The core obligation in customary international law with regard to atmospheric pollution was 
laid down in the Trail Smelter case, 154 which provided that no state had the right to use or permit 
the use of its territory in such a manner as to cause in jury by fumes in or to the territory of another 
state or to persons or property therein, where the case was of serious consequence and the in jury 
established by clear and convincing evidence. 155 

In 1979, on the initiative of the Scandinavian countries and under the auspices of the UN 
Economic Commission for Europe, the Geneva Convention on Long-Range Transboundary Air 
Pollution was signed. 156 The defmition of pollution is reasonably broad, 157 while article l(b) 
defmes long-range transboundary air pollution as air pollution whose physical origin is situated 
wholly or in part within the area under the national jurisdiction of one state and which has 
adverse effects in the area under the jurisdiction of another state at such a distance that it is not 
generally possible to distinguish the contribution of individual emission sources or groups of 
sources. 

The obligations undertaken under the Convention, however, are modest. States 'shall endea
vour to limit and, as far as possible, gradually reduce and prevent air pollution, including long
range transboundary air pollution'. 158 The question of state liability for damage resulting from 
such pollution is not addressed. The Convention provides that states are to develop policies and 
strategies by means of exchanges of information and consultation 159 and to exchange informa
tion to combat generally the discharge of air pollutants. 16° Consultations are to be held upon 
request at an early stage between contracting parties actually affected by or exposed to 
a signiflcant risk of long-range transboundary air pollution and contracting parties within 
which and subject to whose jurisdiction a signif1cant contribution to such pollution originates 
or could originate, in connection with activities carried on or contemplated therein. 161 

The parties also undertook to develop the existing 'Co-operative programme for the monitor
ing and evaluation of the long-range transmission of air pollutants in Europe' (EMEP) and in 
1984 a Protocol was adopted dealing with the lang-term fmancing of the project. Further 
Protocols to the Convention have been adopted. In 1985, the Helsinki Protocol was signed, 
dealing with the reduction of sulphur emissions or their transboundary fluxes by at least 

omission and produces injurious or deleterious effects across national frontiers', 62 I Annuaire de l'Institut de Droit 
International, 1987, p. 266. 

154 35 AJIL, 1941, p. 716; 9 AD, p. 317. 
155 Note also the adoption in 1963 of the Treaty Banning Nuclear Weapon Tests in the Atmosphere, Outer Space and 

Under Water. 
156 See e.g. A. Rosencranz, 'The ECE Convention of 1979 on Long-Range Transboundary Air Pollution', 75 AJIL, 1981, 

p. 975; L. Tollan, 'The Convention on Long-Range Transboundary Air Pollution', 19 Journal of World Trade Law, 
1985, p. 615, and A. Kiss, 'La Convention sur la Pollution Atmospherique Transfrontiere it Longue Distance', Revue 
Juridique de l'Environnement, 1981, p. 30. See also P. Okowa, State Responsibility for Transboundary Air Pollution, 
Oxford, 2000. See generally www.unece.org/env/lrtap/. 

157 See above, p. 660. 158 Article 2. 
159 Article 3. Note that under article 6, states undertake to develop the best policies and strategies using the 'best available 

technology which is economically feasible'. 
160 Article 4. See also article 8. 161 Article 5. See also article 8(b). 
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30 per cent as soon as possible and at the latest by 1993, using 1980 levels as the basis for the 
calculation ofreductions. This Protocol requires parties to report annually to the Executive Body 
of the Convention. 162 The Sophia Protocol was adopted in 1988 and concerned the control of 
emissions of nitrogen oxides or their transboundary fluxes. Under this Protocol the contracting 
parties undertook to reduce their national annual emissions of nitrogen oxides or their trans
boundary fluxes sothat by the end of 1994 these would not exceed those of 1987. Negotiations 
for further reductions in national annual emissions were provided for, as was the exchange of 
technology in relevant areas and of information. In 1991, the Protocol concerning the control of 
emissions ofvolatile organic compounds and their transboundary fluxes was adopted. Specific 
targets and timetables are established. However, the Protocol provides for a choice of at least 
three ways to meet the requirements, to be determined by the parties upon signature and 
dependent upon the level ofvolatile organic compounds emissions. In 1994, the Oslo Protocol 
on Further Reduction of Sulphur Emissions was adopted, 163 specifying sulphur emission ceilings 
for parties for the years 2000, 2005 and 2010, and accompanied bya reporting requirement to the 
Executive Body on a periodic basis. 164 An Implementation Committee was provided for in order 
to review the implementation of the Protocol and compliance by the parties with their 
obligations. 165 In 1998 two further protocols were concluded, one on persistent organic pollu
tants and the other on heavy metals. A Protocol of 1999 is intended to abate acidif1cation, 
eutrophication and ground-level ozone. In 1997 a revised Implementation Committee was 
established and this has the responsibility to review compliance with all the Protocols of the 
Convention undera common procedure. It considers questions ofnon-compliance with a view to 
finding a 'constructive solution' and reports to the Executive Board.166 

In 2001, the Stockholm Convention on Persistent Organic Pollutants was signed. The Convention 
provides for the control of the production, trade in, disposal and use of twelve named persistent 
organic pollutants (although there is a health exception temporarily for DDT). Toere is a procedure 
to add other such pollutants to the list and an interim fmancial mechanism with the Global 
Environmental Facility (GEF) 167 was established as the principal entity to help developing 
countries. 168 In May 2005, a conference of states parties established a subsidiary body, the 
Persistent Organic Pollutants Review Committee, 169 in order to assist in implementation activities. 

In 1986 a Protocol to the Paris Convention for the Prevention of Marine Pollution from Land
Based Sources 170 extended that agreement to atmospheric emissions of pollutants. 171 Article 212 

162 As to EU obligations concerning the curbing of emissions of sulphur dioxide and nitrogen dioxide, see e.g. Directive 
99/30/EC and Sands, Principles, pp. 847 ff. 

163 See 33 ILM, 1994, p. 1540. 164 Article 5. 165 Article 7. 
166 See Executive Baard Decision 1997/2, annex, as amended in 2001, ECE/EB.AIR/75, annex V. The Executive Baard 

may take decisions concerning the compliance of parties: see e.g. Decision 2002/8 criticising Spain. See, for the 
Board's decisions, www.unece.org/env/lrtap/conv/report/eb decis.htm, and see the Committee's Ninth Report, 2006, 
ECE/EB.AIR/2006/3 and Adds. 1 and 2. 

167 The Global Environmental Facility was itself set up in 1991 to aid developing countries to fund projects and 
programmes protecting the global environment. In particular, the Facility supports projects related to biodiversity, 
climate change, international waters, land degradation, the ozone layer and persistent organic pollutants: see www 
.thegef.org/. See also the Beijing Declaration of the Second Global Environmental Facility 2003, 44 ILM, 2005, 
p. 1004. 

168 See the Convention website, www.pops.int/. 169 www.pops.int/documents/meetings/poprc/. 
170 See below, p. 680. 
171 Note also that in 1987 the Second International Conference on the Protection of the North Sea urged states to ratify 

the Protocol: see 27 ILM, 1988, p. 835; while in 1990 North Sea states agreed to achieve by 1999 a reduction of 
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of the Law of the Sea Convention, 1982 requires states to adopt laws and regulations to prevent, 
reduce and control atmospheric pollution of the marine environment, although no speciflc 
standards are set. 172 

0 Z O N E D EPLET I O N AN D C LI MATE CHA N G E 173 

The problem of global warming and the expected increase in the tempera ture of the earth in the 
decades to come has focused attention on the issues particularly of the consumption of fossil 
fuels and deforestation. In addition, the depletion of the stratospheric ozone layer, which has the 
effect of letting excessive ultraviolet radiation through to the surface of the earth, is a source of 
considerable concem. The problem of the legal characterisation of the ozone layer isa signif1cant 
one. Article 1 (1) of the Vienna Convention for the Protection of the Ozone Layer, 1985 defmes 
this area as 'the layer of atmospheric ozone above the planetary boundary layer'. This area would 
thus appear, particularly in the light of the global challenge posed by ozone depletion and climate 
change, to constitute a distinct unit with an identity of its own irrespective of national sover
eignty or shared resources claims. UN General Assembly resolution 43/53, for example, states 
that global climate change is 'the common concem of mankind'. 174 Whatever the precise legal 
status of this area, what is important is the growing recognition that the scale of the challenge 
posed can only really be tackled upon a truly international or global basis. 

In the first serious effort to tackle the problem of ozone depletion, the Vienna Convention for 
the Protection of the Ozone Layer was adopted in 1985, entering into force three years later. This 
Convention is a framework agreement, providing the institutional structure for the elaboration of 
Protocols laying down specif1c standards conceming the production of chlorofluorocarbons 
(CFCs), the agents which cause the destruction of the ozone layer. Under the Convention, 
contracting parties agree to take appropriate measures to protect human health and the environ
ment against adverse effects resulting or likely to result from human activities which modify or 
are likely to modify the ozone layer. 175 The parties also agree to co-operate in the collection of 

50 per cent or more in atmospheric and river-home emissions ofhazardous substances, provided that best available 
technology permitted this: see IMO Doc. MEPC 29/INF.26. 

172 Note that the Canada-United States Air Quality Agreement, 1991 required the reduction of sulphur dioxide and 
nitrogen oxide emissions from the two states to agreed levels by the year 2000. Compliance monitoring by 
continuous emission monitoring systems was provided for. See generally UNEP, Bridging the Emissions Gap, 2011. 

173 See e.g. Sands, Principles, pp. 262 ff.; Dupuy and J. Vinuales, International Environmental Law, pp. 131 ff.; The Oxford 
Handbook of International Climate Change Law (ed. C. P. Carlame, K. R. Gray and R. Tarasofsky), Oxford, 2016; 
International Law and Global Climate Change (ed. R. Churchill and D. Free-stone), Dordrecht, 1991; Implementing the 
Climate Regime. International Compliance (ed. 0. S. Stokke, J. Hovi and G. Ulfstein), London, 2005; P. Lawrence, 
'International Legal Regulation for Protection of the Ozone Layer: Some Problems of Implementation', 2 Journal of 
Environmental Law, l 990, p. 17; T. Sto el, 'Fluorocarbon: Mobilising Concem and Action', in Environmental Protection, 
The International Dimension (ed. D.A. Kay and H. K. Jacobson), 1983, p. 45; Engelmann, 'ALook at Some Issues Before 
an Ozone Convention', 8 Environmental Policy and Law, 1982, p. 49; Heimsoeth, 'The Protection of the Ozone Layer', 10 
Environmental Policy and Law, 1983, p. 34; and Birnie, Boyle and Redgwell, International Law and the Environment, 
pp. 349 ff. See also www.unep.org/climatechange/. 

174 See also the Noordwijk Declaration of the Conference on Atmospheric Pollution and Climate Change, 1989. See e.g. 
C. A. Fleischer, 'The International Concem for the Environment: The Concept ofCommon Heritage', in Bothe, Trends 
in Environmental Law and Policy, p. 321. 

175 Article 2(1). 'Adverse effects' is defmed in article 1(2) to mean 'changes in the physical environment or biota, 
including changes in climate, which have significant deleterious effects on human health or on the composition, 
resilience and productivity ofnatural and managed ecosystems or on materials useful to mankind'. 
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relevant material and in the formulation of agreed measures, and to take apprapriate legislative 
or administrative action to contra!, limit, reduce or prevent human activities under their jur
isdiction or contral 'should it be found that these activities have or are likely to have adverse 
effects resulting from modif1cation or likely modif1cation of the ozone layer' .176 A secretariat and 
disputes settlement mechanism were established. 177 However, overall the Convention is little 
more than a framework within which further action could be taken. 

ln 1987 the Montreal Pratocol on Substances that Deplete the Ozone Layer was adopted and 
this called for a phased reduction of CFCs and a freeze on the use of halons. 178 The contra! 
measures of the Pratocol are based on the regulation of the production of 'controlled 
substances,1 79 by the freezing of their consumption 180 at 1986 levels followed bya progressive 
reduction, sothat by mid-1998 consumption was to be reduced by 20 per cent in comparison with 
the 1986 f1gure. From mid-1998 onwards consumption was to be reduced to 50 per cent of the 
1986 level. 181 However, this was subsequently felt to have been insufflcient and, in 1989, the 
parties to the Convention and Protocol adopted the Helsinki Declaration on the Pratection of the 
Ozone Layer in which the parties agreed to phase out the production and consumption of CFCs 
contralled by the Protocol as soon as possible, but not later than the year 2000, and to phase out 
halons and contra! and reduce other substances which contribute signif1cantly to ozone deple
tion as soon as feasible. An Implementation Committee was established under the Montreal 
Pratocol together with a non-compliance pracedure, whereby a party querying the carrying out 
of obligations by another party can submit its concerns in writing to the secretariat. 
The secretariat with the party complained against will examine the complaint and the matter 
will then be passed to the Implementation Committee, which will try and secure a friendly 
settlement and make a report to the meeting of the parties, which can take further measures to 
ensure compliance with the Pratocol. 

The parties to the Protocol made a series of Adjustments and Amendments to the Pratocol in 
June 1990, 182 the main ones being that 1992 consumption and praduction levels were not to 
exceed 1986 levels, while 1995 levels were not to exceed 50 per cent with 10 per cent 
exception to satisfy basic domestic needs; 1997 levels were not to exceed 15 per cent, with 
10 per cent exception permitted, and 2000 levels were not to exceed O per cent with 15 per cent 
exception permitted. Broadly similar consumption and praduction targets have also been laid 
down with regard to halons. The 1990 Amendments made specif1c reference to the requirement 
to take into account the developmental needs of developing countries and the need for the 

176 Article 2. 
177 Articles 7 and 11. See also the UN Environment Programme, Handbookfor the Vienna Conventionfor the Protection of 

the Ozone Layer, 7th edn, Nairobi, 2006. 
178 See 26 ILM, 1987, p. 1541 and 28 ILM, 1989, p. 1301. See also R. Benedick, Ozone Diplomacy, Cambridge, MA, 1991, 

and A. C. Aman, 'The Montreal Protocol on Substances that Dep lete the Ozone Layer: Providing Prospective Remedia! 
Relief for Potential Damage to the Environmental Commons', in Francioni and Scovazzi, International Responsibility 
for Environmental Harm, p. 185. See also UN Environment Programme, Handbook for the Montreal Protocol on 
Substances that Dep/ete the Ozone Layer, 7th edn, Nairobi, 2006. 

179 I.e. ozone-depleting substances listed in Annex A. 
180 This is defmed to constitute production plus imports minus exports of controlled substances: see articles I (5) and (6) 

and 3. 
181 There are two exceptions, however, first, for the purposes of'industrial rationalisation between parti es' and, secondly, 

with regard to certain developing countries: see article 5. 
182 See 30 ILM, 1991, p. 537. 
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transfer of alternative technologies, and a Multilateral Fund was established. Additional 
Amendments were adopted in 1992 (Copenhagen), 1997 (Montreal) and 1999 (Beijing). 
Adjustments have been made six times, including those in Copenhagen in 1992 and 
Montreal in 1997, 183 introducing changes to the timetable for the phasing out of various 
substances, listing new controlled substances and adopting new reporting requirements. 
The Implementation Committee was enlarged and the Multilateral Fund adopted on 
a permanent basis. 184 

Action with regard to the phenomenon of climate change has been a lot slower. 185 General 
Assembly resolutions 43/53 (1988) and 44/207 (1989) recognised that climate change was 
a common concern of mankind and determined that necessary and timely action should be 
taken to deal with this issue. The General Assembly also called for the convening of 
a conference on world climate change, as did the UNEP Governing Council Decision on 
Global Climate Change of 25 May 1989. In addition, the Hague Declaration on the 
Environment 1989, signed by twenty-four states, called for the establishment of new 
institutional authority under the auspices of the UN to combat any further global warming 
and for the negotiation of the necessary legal instruments. The UN Framework Convention on 
Climate Change was adopted in 1992. 186 

The objective of the Convention is to achieve stabilisation of greenhouse gases in the 
atmosphere at a level that would prevent dangerous anthropogenic interference with the 
climate system and such level should be achieved within a time-frame sufficient to allow 
ecosystems to adapt naturally to climate change, to ensure food production is not threatened 
and to enable economic development to proceed in a sustainable manner. 187 The states 
parties undertake inter alia to develop, update and publish national inventories of anthro
pogenic emissions by sources and removals by sinks 188 of all greenhouse gases not covered 
by the Montreal Protocol; to formulate, implement and update national and, where appro
priate, regional programmes containing measures to mitigate climate changes; to promote and 

183 See 32 ILM, 1993, p. 874. Further amendments were made in Montreal, 1997, and Beijing, 1999, increasing the 
substances covered: see http://ozone.unep.org/en/treaties-and-decisions/montreal-protocol-substances-deplete-ozone
layer. See also the Montreal Adjustment on the Production and Consumption ofHCFCs (hydrochlorofluorocarbons) 2007, 
see www.ozone.unep.org/en/2007-montreal-adjustment-production-and-consumption-hcfcs. In October 2016 a further 
amendment was adopted in Kigali to reduce hydrofluorocarbons (HFCs), a greenhouse gas used primarily in cooling and 
refiigeration. The arrangement creates three categories of countries, with different schedules and timetables for reduc
tions, with most states freezing production and consumption by 2024. This amendment will reduce global levels ofHFCs 
between 80 and 85 percent by 2047: see www.bbc.eo.uk/news/science-environment-37665529. 

184 See also EC Regulation 91/594 of 4 March 1991, providing that after 30 June 1997 there should be no production of 
CFCs unless the European Commission had determined that such production was essential. 

185 See e.g. Sands, Principles, pp. 274 ff.; Dupuy and J. Viiiuales, International Environmental Law, pp. 141 ff.; and 
Birnie, Boyle and Redgwell, International Law and the Environment, pp. 356 ff. See also Report on the Global Climate 
2001-2010, World Meteorological Organisation, WMO-No. 1119, 2013 and ILA, 'Legal Principles Relating to 
Climate Change', First Report to the Hague Conference, 2010; Second Report to the Sofia Conference, 2012; and 
Third Report to the Washington Conference, 2014, www.ila-hq.org/en/committees/index.cfm/cid/1029. 

186 31 ILM, 1992, p. 849. See e.g. J. Werksman, 'Designinga Compliance System for the UN Framework Convention on 
Climate Change', in Improving Compliance with International Environmental Agreements (ed. J. Cameron, 
J. Werksman, P. Rodinck et al.), London, 1996, p. 85. See also Birnie and Boyle, International Law and the 
Environment, pp. 356 ff., and Sands, Principles, pp. 276 ff. See also http://unfccc.int/2860.php. 

187 Article 2. 
188 Defmed as any process, activity or mechanism which removes a greenhouse gas, an aerosol or a precursor of 

a greenhouse gas from the atmosphere, article 1(8). 
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co-operate in the development, application and transfer of technologies and processes to 
control, reduce or prevent such anthropogenic emissions; to promote sustainable manage
ment and conservation of sinks and reservoirs of all greenhouse gases not controlled by the 
Montreal Protocol; to take climate change considerations into account to the extent feasible 
in their relevant social, economic and environmental policies; and to promote and co
operate in research, exchange of information and education in the f1eld of climate 
change. 189 Developed country parties, and certain other parties listed in Annex I, 190 commit 
themselves to take the lead in modifying longer-term trends in anthropogenic emissions 
and particularly to adopt national policies and take corresponding measures on the mitiga
tion of climate change by limiting anthropogenic emissions of greenhouse gases and 
protecting and enhancing greenhouse gas sinks and reservoirs. 191 Developed country and 
other Annex I parties must submit within six months of the Convention coming into force 
and periodically thereafter, detailed information on such matters with the aim of returning 
anthropogenic emissions to their 1990 levels. This information provided is to be reviewed 
by the Conference of the Parties on a periodic basis. 192 In addition, developed country 
parties and other developed parties included in Annex II 193 are to provide the fmancial 
resources to enable the developing country parties to meet their obligations under the 
Convention and generally to assist them in coping with the adverse effects of climate 
change. The parties agree to give full consideration to actions necessary to assist developing 
country parties that may be, for example, small island countries, countries with low-lying 
coastal areas, countries prone to natura! disasters, drought and desertif1cation and land
locked and transit states. 194 

The Conference of the Parties is established as the supreme body of the Convention and 
has the function inter alia to review the implementation of the Convention, periodically 
examine the obligations of the parties and the institutional arrangements established, 
promote the exchange of information, facilitate at the request of two or more parties the co
ordination of measures taken to address climate change, promote and guide the development 
of comparable methodologies for the preparation of inventories, assess the implementation 
of the Convention by the parties, consider and adopt regular reports on implementation and 
make recommendations on any matters necessary for the implementation of the 
Convention. 195 In addition, the Convention provides for a secretariat to be established, 
together with a subsidiary body for scientific and technological advice and a subsidiary 
body for implementation. 196 The Convention as a whole is a complex document and the 
range of commitments entered into, particularly by developed country parties, is not wholly 
clear. 197 

189 Article 4(1). 
190 For example, former European Soviet Republics such as Beiarns, the Ukraine and the Baltic states. 
191 Article 4(2)(a). 192 Article 4(2)(b). 
193 Essentially European Union countries, the US, Australia, Canada, New Zealand, Iceland, Japan, Switzerland and 

Turkey. 
194 Article 4(8). 195 Article 7. 196 Articles 8-10. 
197 The Convention entered into force in 1994 and the following year the first session of the Conference was held in 

Berlin. It currently has 197 parties. A pilot phase for joint implementation projects, providing for investment from one 
party in greenhouse gas emissions reduction opportunities in another party, was initiated and a permanent secretariat 
in Bonn and two subsidiary advisory bodies established: see 34 ILM, 1995, p. 1671. 
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The 1997 Kyoto Protocol 198 commits developed country parties to individual, legally 
binding targets to limit or reduce their greenhouse gas emissions, adding up to a total cut 
of at least 5 per cent from 1990 levels in the 'commitment period' of 2008-2012. 

Developing countries are obliged simply to meet existing commitments. Certain activities 
since 1990 which have the effect of removing greenhouse gases, such as forestry schemes 
(so-called 'carbon sinks'), may be offset against emission targets. The Protocol also allows 
states to aggregate their emissions, thus allowing, for example, European Union members if 
they wish to be counted together permitting less developed members to increase emissions 
on the account of other members. In addition, states may receive credits for supporting 
emission-reducing projects in other developed states ('joint implementation') and in certain 
circumstances in developing states ('the dean development mechanism'), and the possibi
lity has been provided for trading emission permits, so that some countries may purchase 
the unused emission quotas of other countries ('emissions trading'). 199 

The Conference of the Parties meets regularly to review the Convention and Protocol. 
There are two supplementary bodies: one on scientific and technological advice and one on 
implementation. The fmancial mechanism of the Convention is operated by the Global 
Environment Facility, established by the World Bank, UN Environment Programme and UN 
Development Programme in 1991, while advice is received from the Intergovernmental 
Panel on Climate Change, established by the World Meteorological Organisation and the 
UN Environmental Programme.200 Annex 1 countries (essentially the developed states) 
must provide annual inventory reports on greenhouse gas emissions to the secretariat, 
which are subject to in-depth and technical review. 201 Developing countries are subject to 
weaker reporting requirements. There is a Compliance Committee with facilitative and 
enforcement branches for parties to the Kyoto Protocol (as amended by the Marrakesh 
Accords 2001).202 

The Paris Agreement was adopted on 12 December 2015203 with the aim to keep the 
global temperature rise this century below 2 degrees Celsius above pre-industrial levels 
and, if possible, to 1.5 degrees. The agreement is complex and only a brief and basic 
comment will be made. The parties aim to reach global peaking of greenhouse gas 
emissions as soon as possible, while recognising that peaking will take longer for devel
oping country parties, and to undertake rapid reductions thereafter in accordance with best 
available science, so as to achieve a balance between anthropogenic emissions by sources 
and removals by sinks of greenhouse gases in the second half of this century, on the basis 
of equity, and in the context of sustainable development and efforts to eradicate poverty. 

198 This came into force on 16 Febmary 2005. See D. Freestone and C. Streck, Legal Aspects of Implementing the Kyoto 
Protocol Mechanisms: Making Kyoto Work, Oxford, 2005. See also Sands, Principles, p. 283; Dupuy and J. Viiiuales, 
International Environmental Law, pp. 149 ff.; and Birnie, Boyle and Redgwell, International Law and the 
Environment, p. 360. 

199 Further advances were made at meetings in Buenos Aires 1998, Bonn 2001, Marrakesh 2001, Copenhagen 2009, 
Cancun 2010, Durban 2011, Doha 2012 and Warsaw 2013. As to the MarrakeshAccords, see Sands, Principles, p. 285 
and as to the Copenhagen and Cancun meetings, ibid., pp. 293 ff. See also http://unfccc.int/essential_background/ 
convention/items/6036.php. 

200 See www.ipcc.ch/. 201 The requirements are more stringent with regard to the Kyoto Protocol parties. 
202 Note the Fourth Assessment Report of the Intergovernmental Panel on Climate Change, 2007, which analysed the 

dangers ofhuman-induced climate change. It was endorsed by governments by consensus: see www.ipcc.ch. 
203 FCCC/CP/2015/L.9/Rev.1. 
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In order to achieve this, the agreement establishes binding commitments by the parties to 
establish and maintain 'nationally determined contributions' that they intend to achieve 
and to this end agree to pursue domestic mitigation measures. This is in distinction to 
previous attempts to assert internationally agreed targets. Such contributions are to be 
communicated every five years and each contribution is to represent a 'progression' 
beyond the then current contribution. Different requirements are placed upon developed 
and developing states parties (the principle of 'equity and common but differentiated 
responsibilities and respective capabilities'). The former are to continue to take the lead 
by undertaking economy-wide absolute emission reduction targets, while the latter are to 
continue enhancing their mitigation efforts, and are encouraged to move over time towards 
economy-wide emission reduction or limitation targets in the light of different national 
circumstances. The agreement establishes a global goal to signif1cantly strengthen national 
adaptation efforts through co-operation and the parties are to submit and update periodi
cally an adaptation communication on their plans. Developing states are to receive support 
for adaptation actions. While adaptation is a preventive policy, the agreement couples this 
with provisions dealing with loss and damage so that displacement relating to the adverse 
impacts of climate change is expressly contemplated with a task force to be established by 
the Warsaw International Mechanism on Loss and Damage to develop 'recommendations 
for integrated approaches to avert, minimize and address displacement related to the 
adverse impacts of climate change'. 204 

In order to implement the agreement, an 'enhanced transparency framework for action and 
support' was established, taking into account the different capacities of the parties. Under this 
system emission targets would be set domestically and measuring, reporting and veriflcation 
would take place at the international level. Information provided by the parties would be 
considered by a 'technical expert review'. Further, a 'global stocktake' will take place by 
a Conference of the Parties in 2023 and thereafter every five years. In addition, a committee 
of twelve experts was to be established as a non-compliance mechanism to facilitate imple
mentation of the agreement and this will report to the Conference of the Parti es annually. 205 

The agreement enters into force on the thirtieth day after the date on which at least f1fty-f1ve 
Parties to the Convention accounting in total for at least an estimated 55 per cent of total 
global emissions have deposited their instruments of ratification, acceptance, approval or 
accession with the UN Depositary, in New York.206 

0 UTE R S PACE 207 

The Outer Space Treaty, 1967 provides that the exploration and use of outer space is to be carried 
out for the benef1t and in the interests of all states. 208 The harmful contamination of space or 
celestial bodies is to be avoided, as are adverse changes in the environment of the earth resulting 

204 See in particular paras. 48-50 ofDecision l/CP.21 to which the Paris Agreement is annexed: see previous footnote. 
205 Note also that artide 24 of the agreement refers to artide 14 of the Climate Change Convention, which provides for 

recourse to the International Court of Justice or to an arbitration tribunal. 
206 Artide 21(1). The required threshold was reached on 5 October 2016 sothat the date of entry into force of the 

agreement became 4 November 2016: http://unfccc.int/paris_agreement/items/9444.php. 
207 See further above, chapter 9, p. 403. See also Sands, Principles, pp. 299 ff. 208 Artide 1. 
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Principles and concepts 

Prevention 

Substantive principles 

( 1 ) No-harm principle 
(2) Prevention principle 
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Figure 3.1 The principles and concepts of international environmental law 
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(5) Sustainable 
development 
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mankind 
(8) Common concern of 

mankind 

In what follows, our analysis will be organised around the two main ideas 
underlying international environmental law, namely the need to prevent 
environmental harm while striking a satisfactory balance among the different 
considerations at play. 

3.3 Prevention in International Environmental Law 

3.3.1 Introductory Observations 

The principles expressing the idea of prevention find their source in an older 
body of general international law concerning the friendly relations between 
neighbouring States. This older body of principles evolved over the years, 
increasingly reflecting the emergence of transboundary and global environ
mental concerns. From a historical perspective, the no-harm principle was the 
first to emerge. The adaptation of this principle to cover environmental 
concerns resulted in an expansion of its scope as well as in a more specific 
understanding of how it was to be implemented. 

An expansion of its scope was necessary to go beyond the limited context 
of transboundary harm to the territory of another State. It was important to 
make clear that the environment must be protected as such and not only as 
part of the territory of another State. States have therefore a positive duty to 
prevent environmental damage per se. This expansion will later result in the 
emergence of a more comprehensive principle of prevention. ,An even 
broader expansion has been attempted, seeking to go beyond prevention to 
introduce a precautionary principle (or 'approach'). But, as will be discussed 
later, the status of this principle in general international law is still debated. 
Regarding the implementation dimension, aside from the expression of these 
principles in treaty provisions, it is now widely recognised in customary law 
that the duty to prevent environmental harm must be performed by referdnce 
to several other duties of a procedural nature, including those to cooperate 
(through notification and consultation) or to conduct an environmental 
impact assessment. The ICJ has concisely stated the customary matrix of 
international environmental law in its judgment of December 2015 in the 
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Costa Rica/Nicaragua case. 16 Due to its significance, the paragraph deserves 
to be quoted in extenso: 

[T]o fulfil its obligation to exercise due diligence in preventing significant trans
boundary environmental harm, a State must, before embarking on an activity 
having the potential adversely to affect the environment of another State, 
ascertain if there is a risk of significant transboundary harm, which would 
trigger the requirement to carry out an environmental impact assessment [ ... ] 
If the environmental impact assessment confirms that there is a risk of signifi
cant transboundary harm, the State planning to undertake the activity is 
required, in conformity with its due diligence obligation, to notify and consult in 
good faith with the potentially affected State, where that is necessary to deter
mine the appropriate measures to prevent or mitigate that risk. 17 

Some elements of this statement, particularly the sequence between different 
obligations, are best understood as specific to circumstances of the dispute 
rather than as of general application. But the paragraph nevertheless offers a 

rare summary of the state of general international law regarding the protection 
of the environment. In what follows, we analyse each of the principles men
tioned by the ICJ as well as some others that have received sufficient recogni
tion to be singled out as genuinely legal principles, rather than mere conceptual 
elaboration. 

3.3.2 'No-harm' Principle 

In order to understand the origin and content of the 'no-harm' principle - and 
therefore its relationship with the principle of prevention - it is useful to recall 
its historical development. The classic formulation of the no-harm principle in 
an environmental context appears in the Trail Smelter case (United States v. 
Canada). There, the tribunal stated that: 

no State has the right to use or permit the use of its territory in such a manner as 
to cause injury by fumes in or to the territory of another or the properties or 
persons therein, when the case is of serious consequence and the injury is 
established by clear and convincing evidence.18 

The ICJ confirmed the customary nature of this principle in 1949, in the 
Corfu Channel case (United Kingdom v. Albania), referring to the existence of 
'certain general and well-recognised principles, namely every State's obliga
tion not to allow knowingly its territory to be used for acts contrary to the 

16 Certain activities carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), 
Construction of a road in Costa Rica along the river San Juan (Nicaragua v. Costa Rica), 
Judgment of 16 December 2015 (!CJ) (Costa Rica/Nicaragua). 

17 Ibid., para. 104 (emphasis added). For study of environmental protection in customary inter
national law, see J. E. Vifiuales, 'La Protecci6n Ambiental en el Derecho Internacional 
Consuetudinario (2017) 69/2 Revista Espafiola de Derecho Internacional 71. 

18 Trail Smelter, supra footnote 14, p. 1965. 
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rights of other States'.19 In both cases, this principle was used as a primary 
norm to determine the responsibility of a State for damage caused to another 
State. 

This limited understanding of the principle lasted for several decades. In the 
decade following the adoption of UN General Assembly Resolution 1803 
(XVII),20 the no-harm principle came to be regarded as a corollary of the 
principle of permanent sovereignty over natural resources. The sovereign 
exploitation of natural resources was therefore limited by the duty not to 
cause damage to other States. Although this limitation was not mentioned in 
the text of Resolution 1803 (XVII), it was explicitly recognised in 1972, with the 
adoption of the Stockholm Declaration on the Human Environment. Indeed, 
Principle 21 of the Stockholm Declaration specifically linked the 'sovereign 
right' of a State to exploit its own resources to the responsibility not to cause 
environmental damage.21 The scope of such a duty is difficult to circumscribe 
in the abstract, given that certain measures or activities relating to the use of 
natural resources, albeit lawful, may have effects on other States. It would be 
too restrictive to limit such activities for that reason alone. Two main points 
require clarification in this regard. First, the no-harm principle must not be 
understood as a basis for strict liability or liability without fault. It remains an 
obligation of due diligence or, in other words, an obligation of conduct. If 
damage occurs despite the full exercise of diligence by the State of origin, then 
the principle is not violated.22 The level of diligence displayed by a State is, of 
course, a fact-sensitive inquiry. Similarly, the level of damage that must be 
caused for the no-harm principle to be breached depends on the circumstances 
of the case. The Tribunal in the Trail Smelter case used the term 'serious 
consequence'. In the context of the codification efforts by the UN 
International Law Commission (ILC) on the 'Law of Non-navigational Uses 
of International Watercourses', reference was made to the obligation not to 
cause 'significant harm'. 23 Similarly, the ILC' s 'Draft Articles on the Prevention 
of Transboundary Harm from Hazardous Activities' use the term 'significant 
harm'.24 More recently, in the Case Concerning Pulp Mills on the River 
Uruguay (Argentina v. Uruguay), the ICJ spoke of a 'significant damage to 
the environment of another State'. 25 Principle 21 of the Stockholm Declaration 

19 Corfu Channel case (UKv. Albania), !CJ Reports 1949, p. 4 (Corfu Channe[), p. 22. 
20 'Permanent Sovereignty over Natural Resources', 14 December 1962, GA Res. 1803 (XVII) . 
21 Commission on Sustainable Development, Report of the Expert Group Meeting on 

Identification of Principles of International Law for Sustainable Development, Geneva, 
Switzerland, 26-28 September 1995 (Report-Principles), paras. 51-6. 

22 See, e.g., South China Sea Arbitration, supra footnote 14, paras. 941 and 977 (with regard to the 
use of dynamite and cyanide as harmful fishing methods) . 

23 See United Nations Convention on the Law of the Non-Navigational Uses of International 
Watercourses, 21 May 1997, 36 ILM 700 (UN Convention on Watercourses), Art. 7(1). 

24 Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities, 12 
December 2001, GA Res. 56/82, UN Doc. A/RES/56/82 (ILC Prevention Articles), Art. 2(a). 

25 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 14 
(Pulp Mills), para. 101. 
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does not qualify the term 'damage' with any adjective. It thus suggests that the 
magnitude of the effect or 'damage' must be assessed in concreto, based on 
criteria such as the likelihood of significant harmful effects on the environment 
or on the activities carried out in another State, the ratio between prevention 
costs and potential damage, the impact on other States' capacity to use their 
natural wealth and resources in a similar way, the health of the population of 
another State, etc. 26 Damage that does not reach the threshold of significance 
will not breach the no-harm principle but States will remain bound by the due 
diligence duty to prevent it (see prevention principle) as well as by a norm such 
as the polluter-pays principle, which allocates the burden of tolerable (below 
threshold) damage to the polluter(s). 

It is important to underline that Principle 21 went beyond the simple idea of 
transboundary harm, referring also to the duty not to cause damage 'to the 
environment of other States or of areas beyond the limits of national jurisdic
tion'. This reference opened the door for a more comprehensive notion of 
prevention. However, this new conception only became part of positive inter
national law in the 1990s, when the ICJ recognised, in its Advisory Opinion on 
the Legality of Nuclear Weapons, that Principle 21 of the Stockholm 
Declaration codified customary international law.27 Over the course of the 
1970s and 1980s, a limited conception of the no-harm principle seemed to 
prevail. Two examples taken from international practice illustrate this point. 
The first example is provided by the Nuclear Tests cases.28 The dispute con

cerned the consequences of atmospheric nuclear tests conducted by France in 
the South Pacific. New Zealand made a request for the indication of provi

sional measures before the ICJ arguing that, because of the potential radio
active fallout from these tests, France violated both the rights of all members of 

the international community as well as the specific rights of New Zealand. In 
its Order, the ICJ granted interim relief to safeguard the specific rights of New 
Zealand only, as opposed to the rights claimed by New Zealand on behalf of the 
international community. 29 The second example is drawn from the work of the 
ILC on the International Liability for Injurious Consequences arising out of 
Acts not Prohibited by International Law. The resolution of the UN General 
Assembly launching the ILC work on this subject,30 as well as the subsequent 
reports presented by special rapporteurs between 1978 and 2006, clearly 
suggest that the focus of this work was on transboundary damage rather 
than on the prevention of environmental damage per se. We find traces of 

26 Report-Principles, supra footnote 21, para. 54. 
27 Legality of Nuclear Weapons, supra footnote 13. 
28 Nuclear Tests (New Zealand v. France), Request for the Indication of Interim Measures of 

Protection, Order (22 June 1973), ICJ Reports 1973, p. 135 (Nuclear Tests - NZ - Order); 
Nuclear Tests (Australia v. France), Request for the Indication of Interim Measures of 
Protection, Order (22 June 1973), ICJ Reports 1973, p. 99. 

29 Nuclear Tests - NZ - Order, supra footnote 28, paras. 31-2. 
30 Report of the International Law Commission, UN Doc. Res. 32/151 (1977), 19 December 1977, 

para. 7. 
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this narrow conception in the final texts adopted by the ILC, respectively on 
the 'Prevention ofTransboundary Harm from Hazardous Activities'31 and the 
'Allocation of Loss in the Case of Transboundary Harm arising out of 
Hazardous Activities'.32 In fact, these two instruments only refer to trans
boundary harm33 and, despite the emphasis of the former on preventing such 
harm, the latter deals specifically with the allocation of the burden of repairing 
the damage. 

The examples provided in this sub-section illustrate the restrictive concep
tion of the no-harm principle that prevailed for several decades. As discussed 
next, the application of this principle to environmental protection led to a 
significant expansion of its scope, which eventually crystallised into a more 
comprehensive principle of prevention. 

3.3.3 The Principle of Prevention 

The current formulation of the principle of prevention in the environmental 
context was introduced in 1972 in Principle 21 of the Stockholm Declaration 
on the Human Environment: 

States have ... the sovereign right to exploit their own resources ... and the 
responsibility to ensure that activities within their jurisdiction or control do not 
cause damage to the environment of other States or of areas beyond the limits of 
national jurisdiction. 34 

As already noted, the content of Principle 21 was both a reflection of general 
international law (re-affirming the no-harm principle) and an attempt at 
progressive development of this area oflaw (introducing the responsibility of 
States not to cause damage to areas outside State jurisdiction). What 
Principle 21 seeks to highlight is less the protection of the interests of other 
States than that of the environment per se. Once this caveat has been made 
explicit, it is easier to understand the difference between no-harm and actual 
prevention. The focus of this new perspective is not on the determination of 
liability for damage caused to another State, but, rather, on the obligation to 
prevent damage to the environment in general. The underlying conception 
held that prevention is particularly important in the context of environmen
tal protection because environmental damage is often irreversiblt;.., Pro-active 

prevention (in the meaning of risk minimisation rather than reparation) and 

31 ILC Prevention Articles, supra footnote 24. 
32 Draft Principles on the Allocation of Loss in the Case of Trans boundary Harm arising out of 

Hazardous Activities, 4 December 2006, GA Res. 61/36, UN Doc. A/RES/61/36 (ILC 
Principles). 

33 ILC Prevention Articles, supra footnote 24, Art. 2(c); ILC Principles, supra footnote 32, 
Principle 2(e). 

34 On this principle, see L.-A. Duvic Paoli and J. E. Vifiuales, 'Principle 2: Prevention', in J. E. 
Vifiuales, (ed.), The Rio Declaration on Environment and Development. A Commentary (Oxford 
University Press, 2015), pp. 107-38. 
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this to protect the environment as such (rather than the interests of States and 
hence irrespective of the spatial dimension), is what this new perspective 
envisioned. This concern for the environment had already started to come 
into sharp focus in the late 1960s, after disasters such as the sinking of the 
Liberian oil tanker Torrey Canyon near the British coast. But it was never
theless a new perspective, which required the rethinking - in general - of the 
right of States to exploit their resources as well as of the relationship between 
States and different areas of the planet. Such a new perspective needed to be 
tamed on a case-by-case basis before it could be allowed to permeate general 
international law. 

It is therefore not surprising that the principle of prevention first featured in 
soft-law instruments and treaties, before being recognised as a customary 
principle. It may be useful, in this regard, to refer to a number of influential 
instruments that have provided legal grounding to the principle of prevention. 
For example, Article 193 of the United Nations Convention on the Law of the 
Sea (UNCLOS)35 provides that 'States have the sovereign right to exploit their 
natural resources pursuant to their environmental policies and in accordance 
with their duty to protect and preserve the marine environment.' This provi
sion is preceded by a general obligation, under Article 192, to 'protect and 
preserve the marine environment', and followed by a more specific statement 
(Article 194(2)), which recalls the formulation of Principle 21 of the Stockholm 
Declaration. It is noteworthy that the 'marine environment' is not limited to 
the territory of States or to areas under their control. 36 This point has been 
confirmed in several recent cases,37 and it could have far reaching conse
quences, as these decisions conclude that States are required to prevent 
significant environmental harm wherever it occurs, thus including the global 
commons, disputed areas, and even their own territories. The statement of the 
tribunal in the South China Sea Arbitration is of particular note in this regard. 
Indeed, the tribunal placed its entire analysis of the environmental provisions 
in Part XII of the UN CLOS, and the corresponding customary norms, under 
the following understanding: 

At the outset, the Tribunal notes that the obligations in Part XII apply to all 
States with respect to the marine environment in all maritime areas, both inside 
the national jurisdiction of States and beyond it. Accordingly, questions of 
sovereignty are irrelevant to the application of Part XII of the Convention. 38 

35 UNCLOS, supra footnote 6. 
36 Such as the exclusive economic zone (Part V, UNCLOS) or the continental shelf (Part VI, 

UNCLOS). 
37 See Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission 

(SRFC), Advisory Opinion of 2 April 2015, ITLOS Case No. 21 (IUU Advisory Opinion), 
paras. 111, 120; Dispute Concerning Delimitation of the Maritime Boundary between Ghana and 
Cote d'Ivoire in the Atlantic Ocean (Ghana/Cote d'Ivoire), ITLOS Case No. 23, Order of25 April 
2015 (Ghana/Cote d'Ivoire), paras. 68- 73; South China Sea Arbitration, supra footnote 14, 
para. 940. 

38 South China Sea Arbitration, supra footnote 14, para. 940. 
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Thus, measures must be taken to prevent, reduce and control pollution of the 
marine environment arising from activities conducted in the 'Area', namely 
the seabed under the high seas beyond the limits of national jurisdiction. 39 

Similarly, the exploitation of the living resources of the high seas must be in 
accordance with the requirements of conservation and management set out in 
Articles 116-20 of UNCLOS. Also, the preamble to the United Nations 
Framework Convention on Climate Change (UNFCCC)40 and Article 3 of 
the Convention on Biological Diversity (CBD)41 refer to the prevention prin
ciple in its expanded version introduced in the Stockholm Declaration and 
subsequently taken up by Principle 2 of the Rio Declaration on Environment 
and Development. 

It is in this broad formulation that the prevention principle features in the 
decisions of international tribunals. As already noted, the transition from a 
treaty-based principle to a customary one became clear in 1996 when the ICJ, 
in its Advisory Opinion on the Legality of Nuclear Weapons, held that the 
prevention principle, as enshrined in Principle 21 of the Stockholm 
Declaration and Principle 2 of the Rio Declaration, was part of general inter
national law: 

[t]he existence of the general obligation of States to ensure that activities within 
their jurisdiction and control respect the environment of other States or of areas 
beyond national control is now part of the corpus of international law relating to 
the environment.42 

The ICJ subsequently confirmed the customary grounding of the prevention 
principle in three cases. In the Gabcfkovo-Nagymaros Project case, the ICJ 
stated that: 

in the field of environmental protection, vigilance and prevention are required 
on account of the often irreversible character of damage to the environment and 
of the limitations inherent in the very mechanism of reparation of this type of 
damage.43 

More recently, in both the Pulp Mills case and the Costa Rica/Nicaragua case, 
the ICJ further confirmed the basis of this principle and spelled out its origins 
in the no-harm principle.44 In these cases, the Court also clarified the contours 
of the obligation of'due diligence' that flows, for each State, from the preven
tion principle. Although the Court's analysis in the Pulp Mills case relates to 
the provisions of the Statute of the River Uruguay, it has been subsequently 
extended to other contexts and can thus be considered as having a general 

39 UNCLOS, supra footnote 6, Art. 145(a). See infra footnote 45. 
40 UNFCCC, supra footnote 12, preamble, para. 8. 41 CBD, supra footnote 7, Art. 3. 
42 Legality of Nuclear Weapons, supra footnote 13, para. 29. 
43 Gabct'kovo-Nagymaros Project, supra footnote 11, para. 140. 
44 Pulp Mills, supra footnote 25, paras. 101-2, 181-9, 204; Costa Rica/Nicaragua, supra footnote 

16, paras. 104, 118. 
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application.45 In its present understanding, the prevention principle entails: 
(i) a general duty not only to refrain from causing significant damage to the 
environment but also to pro-actively take measures to prevent such damage as 
well as to ensure that such measures are effectively implemented; (ii) with a 
first procedural extension in the form of a duty of cooperation, particularly 
through notification and consultation, as well as (iii) a second procedural 
extension in the form of a requirement to conduct an environmental impact 
assessment where the proposed activity is likely to have a significant adverse 
impact. 

This understanding has been followed by other international tribunals, 
including the International Tribunal for the Law of the Sea (ITLOS) 
and a number of arbitral tribunals.46 In its Advisory Opinion on the 
Responsibilities in the Area, the ITLOS Seabed Chamber specifically 
referred to paragraph 187 of the Pulp Mills decision in order to character
ise the obligation 'to ensure' arising from Article 139(1) of UN CLOS as an 
obligation 'of conduct' or 'due diligence'.47 The same reasoning has been 
extended by the ITLOS and some arbitration tribunals to several other 
provisions of Part XII of the UNCLOS, including Articles 192, 193, 194, 
197, 123, 204 and 206, read in the light of customary principles of inter
national law.48 Beyond the law of the sea, this reasoning has been upheld, 
also with reference to the Pulp Mills case, in a case concerning the use of a 
shared watercourse.49 

Significantly, the Advisory Opinion on the Responsibilities in the Area took a 
further step considering the obligation to apply the precautionary approach 
not only as a requirement of the applicable regulations of the Seabed Authority 
but also as a component of the 'due diligence' obligation and, possibly, of 
customary international law. 50 As discussed next, this conclusion signals a 
trend towards the extension of the idea of prevention, at least in treaty law, to 
cover situations where there is scientific uncertainty regarding the impact of an 
activity on the environment. 

45 Responsibilities and Obligations of States sponsoring Persons and Entities with respect to 
Activities in the Area, Case No. 17, ITLOS (Seabed Dispute Chamber), Advisory Opinion 
(1 February 2011) (Responsibilities in the Area), para. 117; IUU Advisory Opinion, supra 
footnote 37, para. 131; In the matter of the lndus Waters Kishenganga Arbitration before the 
Court of Arbitration constituted in accordance with the lndus Waters Treaty 1960 between the 
Government of India and the Government of Pakistan signed on 19 September 1960 (Islamic 
Republic of Pakistan v. Republic of India), PCA, Partial Award ( 18 February 2013) (Ind us Water 
Kishenganga - Partial Award); para. 451; South China Sea Arbitration, supra footnote 14, 
para. 941. 

46 See supra footnote 45. 
47 Responsibilities in the Area, supra footnote 45, paras. 110-20, 145. 
48 See IUU Advisory Opinion, supra footnote 37, paras. 125-36; Ghana/Cote d'Ivoire, supra 

footnote 37, paras. 68-73; South China Sea Arbitration, supra footnote 14, paras. 940-8. 
49 Indus Water Kishenganga - Partial Award, supra footnote 45, para. 450. 
50 Responsibilities in the Area, supra footnote 45, paras. 125-35, particularly paras. 131 and 135. 
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3.3.4 Precaution in International Law 

Precaution as a legal term has its origins in the Vorsorgeprinzip introduced by the 
legislation of the Federal Republic ofGermany.51 The underlying idea is that the 
lack of scientific certainty about the actual or potential effects of an activity must 
not prevent States from taking appropriate measures when such effects may be 
serious or irreversible.52 Beyond this elementary content, the legal implications 
of precaution are, however, difficult to circumscribe precisely. 

Despite numerous attempts at clarifying these implications, the (i) nature, 
(ii) normative basis and (iii) content of precaution in international law are still 
debated. This is probably due to the diversity of angles from which precaution 
can be viewed. While some see precaution as a 'principle',53 others, including 
the ICJ, consider precaution to be a mere 'approach'.54 In both cases, the 
normative basis of precaution is unsettled. Aside from a treaty-based duty of 
precaution, some commentators argue for the recognition of a precautionary 
principle based on customary international law or as a general principle oflaw 
within the meaning of Article 38(l)(c) of the Statute of the ICJ.55 Others, 
including the Dispute Settlement Body of the WTO,56 are reluctant to take a 
stance on the grounding of the principle in general international law. The 
difficulties raised by precaution do not stop there. Even if the existence of a 
customary precautionary principle could be admitted, its content would still 
have to be defined.57 Is it an obligation to take action, despite the lack of 
sufficient evidence about the danger that an activity poses to the environment? 
Or is it, rather, a simple authorisation to take such measures? Or, still, is it a 
procedural rule shifting the burden of proof ( or lowering the standard of proof 
to facilitate such a shift) when certain activities are potentially harmful to the 
environment? Is there a certain threshold of potential damage (serious or 
irreversible) in the absence of which precaution would play no role? All of 
these questions make the task of anchoring the precautionary principle in 

5 1 See K. von Moltke, 'The Vorsorgeprinzip in West German Environmental Policy', in Royal 
Commission on Environmental Pollution, Twelfth Report: Best Practicable Environmental 
Option, 1988, p. 57. 

52 On this principle, see A. A. Carn;ado Trindade, 'Principle 15: Precaution', in Vifiuales, supra 
footnote 34, pp. 403-28. 

53 Report-Principles, supra footnote 21, paras. 70-4. 
54 Pulp Mills, supra footnote 25, para. 164. 
55 See CF!, 26 November 2002, Case T-74/00, Artegodan GmbH and others v. Commission ECR II-

4945, para. 184 (speaking of a 'general principle of Community Law'); Pulp Mills, supra 
footnote 25, Separate opinion of A. A. Carn;ado Trindade, paras. 67- 8. 

56 European Communities - Measures Concerning Meat and Meat Products (Hormones) , AB 
Report (16 January 1998) WT/DS26/AB/R, WT/DS48/AB/R, (EC - Hormones), paras. 123-5; 
European Communities - Measures Affecting the Approval and Marketing of Biotech Products, 
Panel Report (29 September 2006), WT/DS291/R, WT/DS292/R, WT/DS293/R (EC - Biotech 
Products), paras. 7.88-7.89. 

57 Report-Principles, supra footnote 21, paras. 71- 2; D. Bodansky, 'Deconstructing the 
Precautionary Principle', in D. Caron and H. N. Scheiber (eds.), Bringing New Law to Ocean 
Waters (Leiden: Martinus Nijhoff, 2004), pp. 381-91. 
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international law difficult. To identify some of the key elements of the debate, it 
may be useful to review this principle as it features in treaties, soft-law instru
ments and decisions of judicial or quasi-judicial bodies. 

Regarding, first, treaty law, there are more and more treaties incorporating 
references to precaution in its various forms.58 The first treaty regime that 
explicitly referred to precaution is the one established by the Vienna 
Convention for the Protection of the Ozone Layer of 1985,59 and further 
developed by its Montreal Protocol of 1987.6° From 1990 onwards, the number 
of treaties referring to the precautionary principle increased, as a result of its 
formulation in Principle 15 of the Rio Declaration. Such references may indeed 
be found not only in the preamble of the CBD,61 but also in the body of the 
UNFCCC, particularly Article 3.3, which provides that: 

[t)he Parties should take precautionary measures to anticipate, prevent or 
minimize the causes of climate change and mitigate its adverse effects. Where 
there are threats of serious or irreversible damage, lack of full scientific certainty 
should not be used as a reason for postponing such measures. 

Precaution was subsequently incorporated into the text of several other multi
lateral environmental agreements (MEAs), such as the 1995 Agreement on 
Straddling Fish Stocks ('precautionary approach'),62 the 2000 Biosafety Protocol 
to the CBD ('precautionary approach'),63 or the 2001 Stockholm Convention on 
Persistent Organic Pollutants ('precaution concern/precautionary approach').64 

Moreover, it has also featured, to varying degrees, in regional environmental 
treaties65 and even in treaties governing other matters.66 

58 See, generally, A. Trouwborst, Evolution and Status of the Precautionary Principle in 
International Law (The Hague: Kluwer, 2002). 

59 Vienna Convention for the Protection of the Orone Layer, 22 March 1985, 1513 UNTS 293 
(CPOL), preamble, para. 5. 

60 Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987, 1522 
UNTS 29 (Montreal Protocol), preamble, para. 6. 

61 CDB, supra footnote 7, preamble, para. 9. 
62 Agreement for the Implementation of the Provisions of the United Nations Convention on the 

Law of the Sea of 10 December 1982 Relating to the Conservation and Management of 
Straddling Fish Stocks and Highly Migratory Fish Stocks, 4 August 1995, 2167 UNTS 88 
(Straddling Fish Stocks Agreement), Art. 6. 

63 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 29 January 2000, 39 
ILM 1027 (2000) (Biosafety Protocol), Arts. 1 and 10(6). 

64 Stockholm Convention on Persistent Organic Pollutants, 22 May 2001, 40 ILM 532 (2001) 
(POPs Convention), preamble, para. 8 and Art. 1. 

65 See, e.g., Bamako Convention on the Ban on the Import into Africa and the Control of 
Transboundary Movement and Management of Hazardous Wastes within Africa, 30 January 
1991, 30 ILM 773 (Bamako Convention), Art. 4(3); Convention for the Protection of the Marine 
Environment of the North East Atlantic, 22 September 1992, 2354 UNTS 67 (OSPAR 
Convention), Annex II, Art. 3(3)(c); Convention on the Protection and Use ofTransboundary 
Watercourses and International Lakes, 18 March 1992, 1936 UNTS 269 (Helsinki Convention), 
Art. 2; Convention on Co-operation for the Protection and Sustainable Use of the River Danube, 
29 June 1994, IER 35:0251 (Danube Convention), Art. 2(4). 

66 Treaty on the Functioning of the European Union, as amended by the Lisbon Treaty, 13 
December 2007, OJ C 83, 30 March 2010 (TFEU), Art. 191(2); Agreement on the Application 
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Second, regarding the concept of precaution in soft-law instruments, the 
adoption by the UN General Assembly of the World Charter for Nature in 
1982 referred already to precaution in one of its variants: 'where potential 
adverse effects are not fully understood, the activities should not proceed'.67 

Ten years later, this concept was enshrined in Principle 15 of the Rio 
Declaration on Environment and Development, which provides precaution's 
canonical formulation: 

[i)n order to protect the environment, the precautionary approach shall be 
widely applied by States according to their capabilities. Where there are threats 
of serious or irreversible damage, lack of full scientific certainty shall not be used 
as a reason for postponing cost-effective measures to prevent environmental 
degradation. 

This formulation is widely used in general discussions about the concept of 
precaution in international law. However, it raises some difficult issues, such as 
the determination of the concepts of'serious or irreversible damage', 'scientific 
uncertainty' or the distinction between the 'duties' of States 'according to their 
capabilities'. Faced with such uncertainty, one would have expected that 
international courts and tribunals should clarify the contours of the concept 
of precaution. Yet, the case-law on this question remains divided. 

Indeed, a survey of the many decisions relevant to this question does not 
offer a clearer picture. While the Dispute Settlement organs of the WTO seem 
reluctant to admit the existence of a precautionary principle in general inter
national law,68 other international courts such as the European Court of 
Human Rights (ECtHR) or the International Tribunal for the Law of the Sea 
(ITLOS) have given a more favourable reception to the principle. The position 
of the ICJ is somewhat between these two extremes. In the Pulp Mills case, 
Argentina argued that customary international law recognised the existence of 
a precautionary principle, the effect of which was to shift the burden of proof to 
Uruguay. However, the ICJ did not follow Argentina's position, and it only 
observed 'that while a precautionary approach may be relevant in the inter
pretation and application of the provisions of the Statute, it does not follow 
that it operates as a reversal of the burden of proof.69 This view can be 
contrasted with that of the ECtHR in its recent jurisprudence. Reversing a 
long-standing reluctance to accept the precautionary principle, the ECtHR 
now recognises: 

of Sanitary and Phytosanitary Measures, 15 April 1994, 1867 UNTS 493 (SPS Agreement) , 
Art. 5(7). 

67 World Charter for Nature, GA Res. 37/7, 28 October 1982, para. ll(b). 
68 In EC - Biotech, the panel noted that 'there has, to date, been no authoritative decision by an . 

international court or tribunal which recognizes the precautionary principle as a principle of 
general or customary international law', EC - Biotech, supra footnote 56, para. 7.88. In taking 
this view, the panel followed the Appellate Body in EC - Hormones, supra footnote 56, 
para. 124. 

69 Pulp Mills, supra footnote 25, para. 164. 
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the importance of the precautionary principle ( enshrined for the first time in the 
Rio Declaration), which 'was intended to apply in order to ensure a level of high 
protection of health, the safety of consumers and the environment in all 
Community activities'.70 

Similarly, the ITLOS noted on two occasions that States must 'act with prudence 
and cautionm or that 'prudence and caution' require States to cooperate to 
protect the environment,72 and it has more recently embraced the precautionary 
approach in its Advisory Opinion on Responsibilities in the Area: 

[t)he Chamber observes that the precautionary approach has been incorporated 
into a growing number of international treaties and other instruments, many of 
which reflect the formulation of Principle 15 of the Rio Declaration. In the view 
of the Chamber, this has initiated a trend towards making this approach part of 
customary international law.73 

At the European Union level, the Court of First Instance (CFI) and the 

European Court of Justice (ECJ, now Court of Justice of the European 
Union) have clearly recognised the normative basis of the precautionary 
principle as a general principle of European law.74 

These differences in the recognition of the precautionary principle can be 
explained, among other factors, by the explicit mention of this principle in the 
Treaty on the Functioning of the European Union75 and, beyond the EU frame
work, by the nature of the cases that different courts are likely to handle. Indeed, 
both the ECtHR and the ITLOS are, by their very mandate, likely to hear cases 
where compliance with certain environmental norms is a major issue, either in 
connection with the application of human rights provisions with environmental 
content or the UNCLOS provisions protecting the marine environment. By con
trast, in international economic law, environmental protection is still perceived as a 
limitation to free trade and investment. This divide makes the position of the ICJ 
even more important, as the guardian of general international law. 

3.3.5 Cooperation, Notification, Consultation 

The existence of a general duty of cooperation is well established in interna
tional law. This duty is formulated, inter alia, in Principle 4 of UN General 

70 Tatar v. Romania, ECtHR Application No. 67021/01, Judgment (27 January 2009, Final 6 July 
2009) (Tatar v. Romania), para. 120. 

71 Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Provisional Measures, 
ITLOS Case Nos. 3 and 4, Order (27 August 1999) (Southern Bluefin Tuna), para. 77 (the 
French text speaks of 'prudence et precaution'). 

72 MOX Plant Case (Ireland v. United Kingdom), ITLOS Case No. 10, Order (3 December 2001) 
(MOX Plant), para. 84 (the French text speaks of 'prudence et precaution'). 

73 Responsibilities in the Area, supra footnote 45, para. 135. 
74 See Pfizer Animal Health SA v. Council, CFI Case T-13/99, Judgment (11 September 2002), 

paras. 114-15. See also Gowan Comercio Internacional e Serviros Lda v. Ministero della Salute, 
CJEU Case C-77/09, Judgment (22 December 2010), para. 75. 

75 See TFEU, supra footnote 66, Art. 191 (formerly EC Treaty, Art. 174). 
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and consultation) and the obligation to conduct an environmental impact 
assessment, to which we now turn. 

3.3.7 Environmental Impact Assessment 

The origins of the obligation to conduct an environmental impact assessment 
(EIA) can be traced back to the domestic law of some States and, particularly, 
to the National Environmental Policy Act adopted by the United States as early 
as 1969.112 Subsequently, this obligation was introduced into the domestic 
legislation of many other States113 as well as into a number of treaties with 
regional 114 and universal scope. 115 It was also incorporated into Principle 17 of 
the Rio Declaration, which provides that: 

[e]nvironmental impact assessment, as a national instrument, shall be under
taken for proposed activities that are likely to have a significant adverse impact 
on the environment and are subject to a decision of a competent national 
authority. 

To understand the scope of the obligation to conduct an EIA, three issues must 
be addressed, namely (i) the formal source from which the obligation derives 
(treaty, custom, general principles oflaw), (ii) the spatial scope of the require
ment (national, transboundary, global) and (iii) the specific content of the 
obligation. 

Regarding the first point, some treaties provide for an obligation to conduct 
an EIA. One major example is the Convention on Environmental Impact 
Assessment in a Transboundary Context (Espoo Convention) adopted in 
1991 as part of the United Nations Economic Commission for Europe 
(UNECE).116 Under this Convention, States parties must introduce into 
their domestic law the obligation to conduct an EIA before authorising certain 
activities (listed in Appendix I) that may have a 'significant adverse trans
boundary impact'.117 Beyond treaty law, the ICJ has recognised, in the Pulp 

m National Environmental Policy Act, 42 USC, chapter 55. 
113 See N. A. Robinson, 'EIA Abroad: The Comparative and Transnational Experience', in S. G. 

Hildebrand and J. B. Cannon (eds.), Environmental Analysis: The NEPA Experience (Boca 
Raton: Lewis, 1993), pp. 679-702; N. Crail<, The International Law of Environmental Impact 
Assessment (Cambridge University Press, 2008); N. Crail<, 'Principle 17: Environmental 
Impact Assessment', in Vifluales, supra footnote 34, pp. 451-70. 

114 According to Kiss and Beurier, the first international conventions to provide for this require
ment were the Kuwait Regional Convention for Cooperation on the Protection of the Marine 
Environment from Pollution, 24 April 1978, Art. ll(a), and the Apia Convention on the 
Conservation of Nature in the South Pacific, 12 June 1976, Art. 5(4). They were followed by the 
Kuala Lumpur (ASEAN) Cooperation Plan on Transboundary Haze Pollution, 9 July 1985, 
Art. 14. See A. Kiss and J.-P. Beurier, Droit international de l'environnement (Paris: Pedone, 
2004), para. 324. 

11 5 See UNCLOS, supra footnote 6, Art. 206; Protocol on Environmental Protection to the 
Antarctic Treaty, 4 October 1991, 30 ILM 1455 (1991) (Madrid Protocol), Art. 8 and Annex 
I; UN Convention on Watercourses, supra footnote 23, Art. 12. 

116 Espoo Convention, supra footnote 86. 117 Ibid., Art. 2(3). 
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Mills case, that the obligation to conduct an EIA has a customary grounding. 
According to the Court, a practice has developed: 

which in recent years has gained so much acceptance among States that it may 
now be considered a requirement under general international law to undertake 
an environmental impact assessment where there is a risk that the proposed 
industrial activity may have a significant adverse impact in a transboundary 
context, in particular, on a shared resource.us 

The statement of the Court takes us directly to the second point identified 
above, namely the spatial scope of the requirement. Both the Espoo 
Convention (as well as other conventions) and the statement of the Court in 
the Pulp Mills case seem to confine the obligation to conduct an EIA to the 
transboundary context. This raises the question of whether the customary 
obligation also covers situations where the proposed activity takes place in a 
purely domestic context or where it concerns areas beyond national _jurisdic
tion. The formulation of Principle 17 of the Rio Declaration (which refers to 
the EIA as a national instrument) or Article 206 of UNCLOS (which aims to 
prevent 'substantial pollution of or significant and harmful changes to the 
marine environment' in general) favour the broadening of the spatial scope of 
the customary obligation to conduct an EIA. Two decisions have added 
support to the application of an EIA beyond a transboundary context. The 
ITLOS Seabed Chamber noted in its Advisory Opinion on the Responsibilities in 

the Area that the obligation to conduct an EIA also applied beyond a trans
boundary context: 

[t]he [ICJ]'s reasoning in a transboundary context may also apply to activities 
with an impact on the environment in an area beyond the limits of national 
jurisdiction; and the Court's references to 'shared resources' may also apply to 
resources that are the common heritage of mankind.119 

This view has been confirmed by the Arbitral Tribunal in the South China Sea 

Arbitration, 120 which not only assimilated Article 206 of the UN CLOS to the 
requirement under customary international law to conduct an EIA, but did so 
in a context where its analysis of Part XII of the UN CLOS was placed under the 
understanding that its provisions apply 'to all States with respect to the marine 
environment in all maritime areas, both inside the national jurisdiction of 
States and beyond it'. 121 

118 Pulp Mills, supra footnote 25, para. 204. The Court confirmed this view in Costa 
Rica/Nicaragua, supra footnote 16, para. 104. Moreover, two other tribunals (ITLOS' 
Seabed Chamber and an Arbitral Tribunal) have followed this view: Responsibilities in the 
Area, supra footnote 45, para. 145; South China Sea Arbitration, supra footnote 14, paras. 
947-8. 

119 Responsibilities in the Area, supra footnote 49, para. 148. 
120 South China Sea Arbitration, supra footnote 14, paras. 947-8. 
121 Ibid., para. 940, referring also to the IUU Advisory Opinion, supra footnote 37, para. 120. 
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As to the specific content of the EIA, it depends upon the source of the 
obligation. Whereas, in general, the content of the EIA obligation deriving 
from a treaty source may be identified quite precisely, 122 the content of the 
customary rule is set, according to the ICJ, by the domestic law of 
States. 123 But States do not have complete discretion regarding the scope 
and contents of the EIA. Such discretion is limited in three ways. First, 
customary international law sets some minimal requirements, including 
that the assessment must be conducted before the activity is allowed to 
proceed124 and the effects of the activity must be monitored. 125 Second, as 
a general matter of prevention and due diligence, the contents of the EIA 
must be appropriate to the circumstances of the envisioned activity. 126 

Third, the general adequacy of the domestically organised EIA with the 
international standards required by prevention and due diligence can be 
reviewed by an international court127 and be deemed deficient. 128 An 
important question that arises in this context is whether the EIA must 
necessarily involve consultation with potentially affected populations. In 
the framework of the Espoo Convention, the question is answered affir
matively in Articles 2(6) and 3(8) and also features as a criterion to 
determine the significance of the environmental impact of an activity.129 

The Operational Policy on the environment followed by the International 
Finance Corporation (IFC) in its project finance activities (IFC OP 4.01) 
expressly provides for an obligation to consult. 130 Outside the treaty and 
administrative framework, the question is less clear. The ILC Prevention 
Articles state, in Article 13, an obligation to provide 'information to the 
public'.131 The question arose in the Pulp Mills case but the Court merely 
concluded that no legal duty to consult the affected populations existed for 
Uruguay on the basis of the 'instruments invoked by Argentina'132 and 
that, in any event, a consultation had taken place.133 This conclusion does 
not settle the issue because the Court avoided the question as to whether 
an obligation to consult the public (even with a minimum content) exists 
in general international law. 

122 See, e.g., Appendices II and III of the Espoo Convention, supra footnote 86. 
123 In the Pulp Mills case, the Court held that: 'it is for each State to determine in its domestic 

legislation or in the authorization process for the project, the specific content of the environ
mental impact assessment required in each case', supra footnote 25, para. 205. 

124 Ibid., para. 205; Costa Rica/Nicaragua , supra footnote 16, para. 161. 
125 Pulp Mills, supra footnote 25, para. 205; Costa Rica/Nicaragua, supra footnote 16, para. 161. 
126 Pulp Mills , supra footnote 25, para. 205; Costa Rica/Nicaragua, supra footnote 16, para. 104. 
127 Costa Rica/Nicaragua, supra footnote 16, para. 157-61. 
128 South China Sea Arbitration, supra footnote 14, paras. 988-90. 
129 Espoo Convention, supra footnote 86, Arts. 2(6), 3(8), and Appendix III, para. l(b) in fine . 
130 International Finance Corporation, Operational Policy 4.01 - Environmental Assessment, 

October 1998, paras. 12 and 13. 
131 ILC Prevention Articles, supra footnote 24, Art. 13. 
132 Pulp Mills, supra footnote 25, para. 216. 133 Ibid., para. 219. 
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3.4 Balance in International Environmental Law 

3.4.1 Principles Expressing the Idea of Balance 

The principles presented in this section all aim to distribute the efforts 
involved in protecting the environment among the various stakeholders and 
to find balance between such protection and other considerations. Among 
these various principles, the first to emerge in its present form was the so-called 
'polluter-pays' principle, which seeks to 'internalise' the cost of pollution or, in 
other words, to ensure that the financial burden of such pollution is borne by 
those who caused it. The principle of common but differentiated responsibil
ities (CBDR) aims to distribute the cost of addressing a global environmental 
problem among different States according to their historical responsibilities 
and respective capabilities. At the level of individuals, the principle of partici
pation performs the function of weighing the interests of various groups and 
individuals involved in (or affected by) an activity with environmental con
sequences. As for the principle of 'inter-generational equity', it is intended to 
distribute the burden of environmental protection efforts between the present 
and future generations. 

3.4.1.1 The Polluter-pays Principle 
The polluter-pays principle can be understood in different ways.134 At first 
sight, it would appear as a mere version of the duty to repair the damage caused 
to others as applied in an environmental context. However, such a limited 
understanding would deprive this principle of any autonomous content, given 
that such duty is well-established in customary international law through both 
the no-harm and the prevention principles. 

On closer examination, the polluter-pays principle does have a sufficiently 
distinct content. To grasp such content one must take into account the manner 
in which industrial operations were conducted before the emergence of envir
onmental protection considerations. The starting-point in this respect is the 
theory of 'externalities', characterised as the impact of a transaction ( or, more 
generally, of an economic activity) on third parties that do not participate in 
it. 135 When this impact is negative and is not compensated, one can speak of a 
'negative externality'. For example, the pollution of rivers by the normal or 
'accidental' operation of a company imposes a cost on society. Importantly, 
while the benefits arising from the activity are individually appropriated, the 
costs are spread across society. The question then arises of who should pay the 
cost: the company (i.e. the entity that receives the benefits), consumers (who 
both receive the benefit of consuming the product of their choice and bear, as 

134 On this principle, see P. Schwartz, 'Principle 16: The Polluter-pays Principle', in Vifiuales, 
supra footnote 34, pp. 429-50. 

135 See A. C. Pigou, The Economics of Welfare (London: Macmillan, 1920) (who suggested a tax to 
correct this market failure and increase welfare) and R. Coase, 'The Problem of Social Cost' 
(1960) 3 Journal of Law and Economics 1 (who suggested trading as better policy response). 
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part of society, the cost arising from the activity) or members of society at large 
(who simply bear the burden without individually profiting from the activity)? 
If nothing is done, the society at large or those individuals most directly 
concerned (i.e. a sector of society) will bear the cost. Similarly, if the authorities 
intervene to treat polluted water, the cost is also borne by society at large (as it 
is borne by tax-payers). If, however, the cost is borne by the company who 
causes the pollution or if it is transferred to consumers driving demand for the 
relevant product, one could speak of an 'internalisation' of the cost. This idea 
was initially formulated in an OECD Council Recommendation, in 1972.136 

According to this instrument 'the cost of [measures adopted by the authorities 
to fight pollution] should be reflected in the cost of goods and services which 
cause pollution in production and/or consumption'.137 The polluter-pays 
principle is now enshrined in Principle 16 of the Rio Declaration, which 
provides that: 

[n]ational authorities should endeavour to promote the internalization of envir
onmental costs and the use of economic instruments, taking into account the 
approach that the polluter should, in principle, bear the cost of pollution, with 
due regard to the public interest and without distorting international trade and 
investment. 

Cost internalisation is the underlying idea of the entire move to market 
mechanisms in environmental policy (domestically and internationally). One 
key aspect that is, unfortunately, too often overlooked is that internalisation 
should only apply to externalities on two strict conditions: namely (i) that the 
activity producing the externality is socially desirable, and (ii) that the negative 
externality remains within the bounds of what can be considered as tolerable 
(less than 'significant') damage. Indeed, beyond the threshold of 'significant 
damage' it should no longer be a matter of cost internationalisation (and hence 
of market mechanisms) but one of prevention, which includes a variety of 
regulatory techniques, including suspension of the activity or even elimination 
(through a phase out or a phase down) .138 Unless this difference is recognised 
and effectively used as policy guidance, we would be admitting that 'any' cost 
(including human lives and irreversible damage) can be internalised or, in 
other words, that there are no limits to pollution as long as it is paid for. 

Even if the polluter-pays principle is brought within its appropriate bounds, 
the specific modalities of this internalisation are difficult to circumscribe 
because several parameters need to be defined, starting with the social cost 
itself, the probability (in the case of an accident or when the effects of an 

136 OECD Council Recommendation on Guiding Principles concerning the International 
Economic Aspects ofEnvironmental Policies, C(72)128 (1972), 14 ILM 236 (1975). 

137 Ibid., Annex, para. A.4. 
138 See Chapters 5 and 7 of this book. On the proper province of cost internalisation and 

prevention, see J. E. Viiiuales, 'La distribution de la charge de proteger l'environnement 
Expressions juridiques de la solidarite', in A. Supiot (ed.), La responsabilite solidaire (Paris: 
Conferences du College de France, 2018). 
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activity are not known with certainty), the determination of the share of each 
polluter (where a negative externality results from the activities of several 
companies), the compensation modalities (ex ante or ex post), and many 
other factors. In the context of certain conventions on civil liability for oil 
pollution damage, cost internalisation is effected through a system consisting 
of (i) a strict liability regime of the commercial operator, (ii) an obligation to 
take out adequate insurance and (iii) additional layers of compensation based 
on industry contributions. 139 In this context, oil transportation is deemed to be 

a beneficial activity, which entails, however, negative externalities that must be 
reduced to tolerable levels (through prevention and response regulation140

) 

and, in case of accident, it must be fully compensated. 

The polluter-pays principle is also present in other regulatory contexts. 
Regarding the protection of rivers, certain treaties incorporate the polluter

pays principle as a guiding principle.141 Moreover, a number of soft-law 
instruments, in addition to the Rio Declaration, also mention this principle. 142 

The scope of these instruments is essentially to promote the internalisation of 
costs at the level of individuals and enterprises. Therefore, it would be difficult 

to invoke the polluter-pays principle in the distribution of social costs 
(incurred by the international community) generated by States. It seems 
more appropriate to refer in this respect either to the no-harm principle, the 
prevention principle or the principle of 'common but differentiated responsi
bilities', discussed next. 

3.4.1.2 The Principle of Common but Differentiated Responsibilities 
The principle of common but differentiated responsibilities (CBDR) aims to 
distribute (i) the effort required to manage environmental problems of a global 
nature, such as the protection of the ozone layer, 143 the fight against climate 
change144 or the conservation and use of biodiversity, 145 (ii) among States, and 
(iii) on the basis of two key criteria, namely historical (and on-going) respon
sibilities and respective capabilities (financial and technical). 

Situated at the intersection between development and environmental pro
tection, this principle is intended to reconcile potentially conflicting require
ments. On the one hand, developing countries see it as a way of gaining 
recognition for their development needs, their reduced ability to contribute 
to the management of environmental problems and their lower contribution to 
their creation. On the other hand, developed countries consider it as a tool to 

139 See infra Chapter 8. 
140 See infra Chapter 4 (specifically the discussion of MARPOL, the Intervention Convention, and 

the OPRC Convention). 
141 Helsinki Convention, supra footnote 65, Art 2(5)(b); OSPAR Convention, supra footnote 65, 

Art. 2(2)(b); Danube Convention, supra footnote 65, Art. 2(4). 
142 See, e.g., 'ILA New Delhi Declaration of Principles oflnternational Law Relating to Sustainable 

Development', 6 April 2002 (New Delhi Declaration), para. 3.1. 
143 CPOL, supra footnote 59, Art. 2(2). 144 UNFCCC, supra footnote 12, Art. 3(1). 
145 CBD, supra footnote 7, Art. 20(4). 
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ensure participation of developing countries in the management of global 
environmental problems and to ensure that the development process takes 
place within certain environmental bounds. 

These considerations underpin the text of Principle 7 of the Rio Declaration, 
which provides that: 

States shall cooperate in a spirit of global partnership to conserve, protect and 
restore the health and integrity of the Earth's ecosystem. In view of the different 
contributions to global environmental degradation, States have common but 
differentiated responsibilities. The developed countries acknowledge the 
responsibility that they bear in the international pursuit for sustainable devel
opment in view of the pressures their societies place on the global environment 
and of the technologies and financial resources they command. 

This formulation shows both the 'common' dimension of the principle of 
CBDR, expressed as a duty to cooperate 'in a spirit of global partnership' to 
protect the environment, as well as the 'differential' dimension, expressed as 
the recognition by developed countries of their primary responsibility for 
environmental degradation and their increased ability to deal with its con
sequences. The origin of these two dimensions of the principle of CBDR can be 
found in two earlier ideas; namely, the idea of a community of interest with 

. lik An . 146 141 th b d 14s d respect to certam areas e tarctica, outer space or e sea e , an 
the idea of differential treatment, present in international trade law149 or the 
law of the sea. 150 

Despite its similarities with these two earlier well-established ideas, the 
principle of CBDR should be considered as a new concept embodied, for the 
first time, in the ozone regime and further developed in 1992 with the adoption 
of the Rio Declaration as well as the introduction of this principle in the 
UNFCCC and the CBD. These three normative contexts (ozone, climate 
change and biodiversity) can also be seen as three ways to operationalise the 
principle of CBDR. With regard to the ozone regime, the preamble to the 
Vienna Convention of 1985 referred to 'the circumstances and particular 
requirements of developing countries'. 151 This element was also included in 
the text of the Convention, according to which the parties are to perform their 

146 The Antarctic Treaty, 1 December 1959, 402 UNTS 71, preamble, para. 2. 
147 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 

Space, including the Moon and Other Celestial Bodies, 27 January 1967, 610 UNTS 205 (Outer 
Space Treaty), Art. 1. 

148 'Declaration of Principles Governing the Seabed and the Ocean Floor, and the Subsoil Thereof, 
beyond the Limits of National Jurisdiction', Res. 2749 (XXV), 17 December 1970 (Seabed 
Declaration), preamble, para. 4, Arts. 1-3; UNCLOS, supra footnote 6, Art. 136. 

149 See R. Prebisch, 'Towards a New Trade Policy for Development', Report of the Secretary
General to UNCTAD I, in Proceedings of the United Nations Conference on Trade and 
Development, UN Doc. E/CONF.46/141, vol. II, 1965, p. l; 'Declaration on the Establishment 
of a New International Economic Order', Res. 3201 (S-VI), 1 May 1974, para. 4(n)-(p). 

150 See, e.g., UNCLOS, supra footnote 6, Arts. 69, 254. 
151 CPOL, supra footnote 59, preamble, para. 3. 
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obligations 'in accordance with the means at their disposal and their 
capabilities'152 as well as in the form of a duty to cooperate, including in 
respect of technology transfer. 153 The Montreal Protocol to the Convention 
went further, providing in Article 5 for differentiated obligations for develop
ing countries. 154 This amounted to the granting oflonger time-periods, under 
certain conditions, to meet their obligations under the Protocol as well as to 
some other advantages (essentially assistance and some exemptions). A second 
way to operationalise the principle of CBDR is illustrated by the UNFCCC and 
its Kyoto Protocol. Indeed, Article 3{1) of the UNFCCC explicitly enshrines 
the principle of CBDR in the following terms: 

The Parties should protect the climate system for the benefit of present and 
future generations of humankind, on the basis of equity and in accordance with 
their common but differentiated responsibilities and respective capabilities. 
Accordingly, the developed country Parties should take the lead in combating 
climate change and the adverse effects thereof. 

The primary responsibility of developed countries (i.e. those listed in Annex I 
of the UNFCCC) under the UNFCCC has been implemented by the Kyoto 
Protocol, which requires them to meet quantified emissions targets155 as 
provided for in Annex B, while no new obligations are imposed on developing 
countries {i.e. those not listed in Annex I of the UNFCCC).156 The Paris 
Agreement157 has fundamentally changed this approach. CBDR is now fleshed 
out in two main ways. Developing countries are granted assistance (financial, 
technological and capacity-building) in exchange for their contribution to 
curbing emissions. But such contribution is entirely decided by each State, 
which is free to set its level of ambition, subject only to regular updates (at least 
every five years) and a requirement of progression (or increasing ambition). 
Thus, by contrast with the Kyoto Protocol's top-down approach, the Paris 
Agreement follows a bottom-up approach to CBDR. A fourth way to oper
ationalise the principle of CBDR is potentially illustrated by the CBD, which 
seems to condition compliance by developing countries with their conserva
tion obligations on the prior fulfilment of the financial and technology transfer 
obligations undertaken by developed countries. 158 

Beyond the grounding of this principle in these or other treaty contexts, its 
legal status remains controversial. 159 Such uncertainty does not, for now, pose 
any major problems, as this principle has so far been called to perform two 
main functions, namely, to influence the content of certain agreements and to 

152 Ibid. , Art. 2(2). 153 Ibid., Art. 4(2). 154 Montreal Protocol, supra footnote 60, Art. 5(1). 
155 Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 

December 1997, 2303 UNTS 148 (Kyoto Protocol), Art. 3(1). 
156 Ibid., Art. 10. 157 Paris Agreement, supra footnote 12. See further Chapter 5. 
158 CBD, supra footnote 7, Art. 20(4). 
159 See P. Cutlet, 'Principle 7: Common but Differentiated Responsibilities', in Vi.iiuales, supra 

footnote 34, pp. 229-44; L. Rajamani, Differential Treatment in International Environmental 

Law (Oxford University Press, 2006). 
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The interactions between the Convention and other treaties have paved the 
way for this 'triad' to be taken into account when interpreting a provision such 
as Article 8 of the European Convention on Human Rights, not only in cases 
where the respondent State is a party to the Aarhus Convention (Romania) but 
also where it is not (Turkey). 167 Whereas the latter point would suggest that the 
principle of participation could have a customary basis, in the Pulp Mills case 
the ICJ seemed to reject such a view, albeit in ambiguous terms. Indeed, the 
Court noted in connection with certain instruments invoked by Argentina 
(not including the Aarhus Convention) that 'no legal obligation to consult the 
affected populations [arose]' from these instruments. However, the conclusion 
of the Court, as it is formulated, does not expressly affirm or deny the existence 
of a customary principle of participation. The question remains open. In any 
event, even in the .context of an instrument as progressive as the Aarhus 
Convention, the requirement of participation does not go as far as to provide 
the affected groups with a veto over the proposed activities. 168 

3.4.1.4 The Principle of Inter-generational Equity 
The principle of inter-generational equity aims to distribute the quality and 
availability of natural resources and the necessary efforts for their conservation 
between present and future generations. As such, this principle can be con
sidered as a manifestation of the old idea of nature conservation and the more 
recent concept of sustainable development. 

There are traces . of these origins in instruments both old and new. For 
example, the preamble of the International Convention for the Regulation of 
Whaling of 1946 contains a reference to the interest of 'nations of the world in 
safeguarding for future generations the great natural resources represented by 
the whale stocks'.169 Similarly, when in 1972 the Stockholm Conference 
attempted to circumscribe the province of environmental protection through 
the adoption of the Stockholm Declaration, it noted that: 'Man . . . bears a 
solemn responsibility to protect and improve the environment for present and 
future generation's.170 Later, when the Report of the Brundtland Commission 
introduced the concept of sustainable development in 1987, the focus was on 
meeting the needs of present generations without compromising those of future 
ones.171 It is in this sense that the modern principle of inter-generational equity 

167 Taskm and others v. Turkey, ECtHR Application No. 46117 /99, Decision (10 November 2004), 
paras. 99- 100; Tatar v. Romania, ECtHR Application No. 67021/01), Decision (27 January 
2009), para. 69. 

168 See Aarhus Convention, supra footnote 163, Arts. 6(8), 7, and 8 in fine; Aarhus Convention: 
An Implementation Guide, pp. 109- 10, available at: www.unece.org ( visited on 15 April 2017). 

169 International Convention for the Regulation of Whaling with Schedule of Whaling 
Regulations, 2 December 1946, 161 UNTS 361 , preamble, para. 1. 

170 Declaration on the United Nations Conference on the Human Environment, 16 June 1972, 11 
ILM 1416 (1972) (Stockholm Declaration), Principle 1. 

171 Report of the World Commission on Environment and Development: Our Common Future, 
UN Doc. A/42/427, Annex, 4 August 1987, para. 1. 
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is expressed in Principle 3 of the Rio Declaration, which states that: '[t]he rightto 
development must be fulfilled so as to equitably meet developmental and 
environmental needs of present and future generations'. Indeed, the reference 
to future generations in Principle 3 was added to emphasise that the right to 
development is not boundless.172 

The principle enjoys some recognition in the case-law of both international 
and domestic courts. In the Advisory Opinion on the Legality of Nuclear 
Weapons, the ICJ referred to inter-generational equity as one consideration 
in assessing such legality. 173 In the Gabcikovo-Nagymaros Project case, the 
Court further noted that: 

[o]wing to new scientific insights and to a growing awareness of the risks for 
mankind - for present and future generations - of pursuit of such interventions 
[in nature] at an unconsidered and unabated pace, new norms and standards 
have been developed.174 

However, despite significant efforts to define the contours of the principle in 
treaties, case-law and commentary, 175 the foundation of the principle in 
positive law is still debated. In some human rights cases, considerations of 
equity towards future generations were taken into account to interpret the 
relevant provisions. 176 In domestic law, the principle has been used as a 
parameter to assess whether to issue an exploitation permit. 177 Above all, the 
principle has been invoked as part of on-going efforts to give voice to future 
generations. An interesting step in this connection was made in the early 1990s 
by the Supreme Court of the Philippines, in the Minors Oposa case. There, the 
principle of inter-generational equity provided the basis for the admissibility of 
a collective action ('class suit') initiated by a group of Philippine children 
representing their interests as well as the interests of future generations. 178 

More recently, the 2012 Rio Summit prompted the drafting of a report by the 
UN Secretary-General on ways to institutionalise the representation of future 

172 Such was the understanding that prevailed in the early years, as suggested by the E.H.P. v. 
Canada, HRC Complaint No. 67/1980 (27 October 1982), para. 8(a), where the reference to 
future generations was treated as a mere 'expression of concern'. 

173 Legality of Nuclear Weapons, supra footnote 13. para. 36. 
174 Gabcfkovo-Nagymaros Project, supra footnote 11, para. 140. 
17 5 See E. Brown Weiss, In Fairness to Future Generations: International Law, Common 

Patrimony, and Intergenerational Equity (Dobbs Ferry: Transnational Publishers, 1989); C. 
Molinari, 'Principle 3: From a Right to Development to Intergenerational Equity', in Viftuales, 
supra footnote 34, pp. 139-56. 

176 See e.g. Mayagna (Sumo) Awas Tingni Community v. Nicaragua, !CtHR Series C No. 79, 
Judgment (31 August 2001), para. 149 (as discussed in Chapter 10, this is a leading case that 
prompted an entire jurisprudential line regarding the protection of the rights of indigenous 
and tribal peoples) . 

177 See State of Himachal Pradesh and others v. Ganesh Wood Products and others, 1995 (6) SCC 
363, cited in R. Ramlogan, Sustainable Development: Towards a Judicial Interpretation (Leiden: 
Martinus Nijhoff2011), p. 226. 

178 See Juan Antonio Oposa and others v. Fulgencio S. Factoran, fr, and others, Supreme Court of 
the Philippines, Decision (30 June 1993), para. 22. 
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generations. 179 A number of steps have been taken in !his connection at the 
domestic level, although the consolidation of these new institutions has been 
more difficult than expected, with some institutions suspended or scaled 
down. 180 

3.4.2 Concepts Expressing the Idea of Balance 

3.4.2.1 Overview 
Since its modern inception, international environmental law has been 
shaped by a number of concepts or 'programmes', whose function is not 
to operate as primary norms but, rather, to guide the formulation of such 
norms and, more generally, the overall structure of certain environmental 
regimes. In this area, the terminology varies considerably, making it difficult 
to identify the most relevant concepts or to specify the relations among 
them. It is therefore necessary to keep in mind the type of programme 
underlying the use of such concepts in an environmental regime. As a 
general matter, these concepts are all designed to distribute the benefits 
and the burden of'using' the environment, either in the context of a State's 
growth/development policies or, more specifically, in the sharing of a 
common resource among States. 

In this section, we discuss four concepts selected on the basis of the pro
grammes they seek to express. The first is the concept of 'sustainable develop
ment', which aims to integrate, in many ways, the demands of growth and 
development (both economic and social) with the protection of the environment. 
Then, we look at three concepts that, despite their terminological proximity, 
express separate programmes, 181 namely the concepts of 'common area' (free 
access and prohibition on the appropriation of a resource, accompanied by 
certain obligations), the 'common heritage of humankind' (joint management 
of a resource located outside State control) and 'common concern of mankind' 
(cooperation in the management, by each State, of a resource whose 'common' 
character is not linked to its location).182 

179 See UN Secretary-General, Intergenerational Solidarity and the Needs of Future Generations. 
Report of the Secretary-General, 15 August 2013, UN Doc. A/68/322. 

18° For a discussion of the experience in some countries see S. Shoham and N. Lamay, 
'Commission for future generations in the Knesset: Lessons Learnt', in J. C. Tremmel (ed.), 
Handbook of Intergenerational Justice (Cheltenham: Edward Elgar, 2006), pp. 244-81; E.T. 
Ambrusne, 'The Parliamentary Commissioner for Future Generations of Hungary and his 
Impact' (2010) 10/1 Intergenerational Justice Review 18; M. Nesbit and A. Illes, Establishing an 
EU 'Guardian for Future Generations', Report and Recommendations for the World Future 
Council (London: Institute for European Environmental Policy, 2015); H. Davies, 'The Well
being of Future Generations (Wales) Act 2015 - A Step Change in the Legal Protection of the 
Interests of Future Generations?' (2017) 29 Journal of Environmental Law 165. 

181 On the theoretical foundations of these programmes, see P.-M. Dupuy, Droit international 
public (Paris: Dalloz, 2008), pp. 775-7. 

182 See J. Brunnee, 'Common Areas, Common Heritage, and Common Concern', in Bodansky et 
al., supra footnote 1, pp. 552-73. 
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3.4.2.2 Sustainable Development 
No concept of international environmental law has been used and abused 
more than the concept of sustainable development. Originally introduced in 
1980 in a joint report published by UNEP, the World Wildlife Fund (WWF) 
and the International Union for the Conservation of Nature (IUCN), 183 the 
concept of sustainable development gained recognition with the publication 
of the Brundtland Commission's report, 'Our Common Future', in 1987. 
Subsequently, it featured widely in many texts of all kinds, especially after the 
Rio Conference in 1992. However, the political use of this concept is less relevant 
for present purposes than its legal use. For this reason, we focus here on its legal 
foundation as well as its function in international environmental law.184 In other 
words, we analyse the type oflegal programme (by contrast with the operational 
programme expressed in Agenda 21 or in the 2030 Agenda for Sustainable 
Develeopment) conveyed by the concept of sustainable development. 

The essence of this concept is expressed in Principle 4 of the Rio 
Declaration, which provides: '[i]n order to achieve sustainable development, 
environmental protection shall constitute an integral part of the development 
process and cannot be considered in isolation from it'. This definition was 
further specified ten years later at the Johannesburg Summit on Sustainable 
Development. There, a 'Political Declaration' was adopted, the terms of which 
played an important role in clarifying the components of the concept of 
sustainable development. According to paragraph 5 of this instrument 'eco
nomic development, social development and environmental protection' con
stitute the 'interdependent and mutually reinforcing pillars of sustainable 
development'. 185 Shortly before, the International Law Association (ILA) had 
adopted the 'New Delhi Declaration on the Principles of International Law 
Related to Sustainable Development' which, in its preamble, formulated the 
programme conveyed by the concept of sustainable development as: 

a comprehensive and integrated approach to economic, social and political 
processes, which aims at the sustainable use of natural resources of the Earth 
and the protection of the environment on which nature and human life as well as 
social and economic development depend and which seeks to realize the right of 
all human beings to an adequate living standard on the basis of their active, free 
and meaningful participation in development and in the fair distribution of 
benefits resulting therefrom, with due regard to the needs and interests of future 
generations. 186 

183 IUCN, UNEP, WWF, World Conservation Strategy. Living Resource Conservation for 
Sustainable Development (1980). 

184 See N. Schrijver, 'The Evolution of Sustainable Development in International Law' (2007) 328 
Recueil des cours de l'Academie de droit international de La Haye, 217-412; V. Barral and P. -M. 
Dupuy, 'Principle 4: Sustainable Development through Integration', in Vi.fiuales, supra 
footnote 34, pp. 157-79. 

185 Report of the World Summit on Sustainable Development, 4 September 2002, A/CONF.199/ 
20, Chapter I, item 1 Political Declaration, para. 5. 

186 New Delhi Declaration, supra footnote 142, preamble (italics added). 
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This formulation contains the main components that legal commentators 
attach to the concept of sustainable development, namely (i) the need to take 
into account the interests of future generations, (ii) the duty of every State to 
exploit its natural resources in a 'sustainable' way, (iii) in doing so, the duty of 
each State to take into account the interests of other States and (iv) the duty of 
States to incorporate environmental considerations into their development 
policies. 187 We have already studied the first three components in our analysis 
of the principles of inter-generational equity, no-harm and prevention. 
However, to understand the programme conveyed by the concept of sustain
able .development, it is necessary to go further because, first, we have not yet 
developed certain aspects of the programme (including the issue of the inte
gration of environmental considerations in development policies), and, sec
ond, legal practice often refers to other principles to express the programme of 
sustainable development, which also merit attention here. 

Regarding the issue of integration, it had been emphasised already at the 
time of the Stockholm Conference. Principle 13 of the Stockholm Declaration 
states, indeed, that: 

[i]n order to achieve a more rational management of resources and thus to 
improve the environment, States should adopt an integrated and coordinated 
approach to their development planning so as to ensure that development is 
compatible with the need to protect and improve the environment for the 
benefit of their population.188 

The Rio Declaration echoes this view in Principle 4, albeit in more general 
terms. Thus characterised, however, the issue of integration raises an impor
tant practical question: how is the duty of integration to be applied in dispute 
settlement? In the Gabcfkovo-Nagymaros Project case, the ICJ referred to the 
inclusiveness of the concept of sustainable development, without giving it the 
character of a primary norm or 'principle'. The Court observed that '[t]his 
need to reconcile economic development with protection of the environment 
is aptly expressed in the concept of sustainable developrnent'. 189 However, this 
conclusion was challenged by the Vice-President of the Court, Judge 
W eeramantry, in his separate opinion: 

The Court has referred to it as a concept in paragraph 140 of its Judgment. 
However, I consider it to be more than a mere concept, but as a principle with 
normative value which is crucial to the determination of this case.190 

The arbitral tribunal in the Iron Rhine Arbitration (Belgium/Netherlands) of 
May 2005 confirmed the position ofJudge Weeramantry, noting that: 

187 See P. Sands, Principles of International Environmental Law (Cambridge University Press, 
2003), p. 253. See more generally Schrijver, supra footnote 184, pp. 339-65. 

188 Stockholm Declaration, supra footnote 170, Principle 13. 
189 Gabc£kovo-Nagymaros Project, supra footnote 11, para. 140 (emphasis added). 
190 Ibid., Separate Opinion ofJudge Weeramantry, p. 85. 
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where development may cause significant harm to the environment there is a 
duty to prevent, or at least mitigate, such harm. This duty, in the opinion of the 
Tribunal, has now become a principle of general international law. This prin
ciple applies not only in autonomous activities but also in activities undertaken 
in implementation of specific treaties between the Parties.191 

Yet, in the decision of the ICJ in the Pulp Mills case, the Court reaffirmed the 
conception of sustainable development expressed by the majority in the 
Gabcikovo-Nagymaros case, namely that this is a concept or objective that 
must guide the negotiations between the parties.192 Perhaps the confusion 
comes from the interaction between the concept of sustainable development 
and the principles that give legal expression to the 'sustainable dimension of 
development, above all prevention'. This is suggested by the Indus Water 

Kishenganga case, where the tribunal inaccurately ascribed to the majority of 
the ICJ the endorsement of a 'principle' of sustainable development (as we 
have seen, the ICJ uses the term 'concept') but immediately clarified that, by 
this reference (together with a reference to the Iron Rhine Arbitration), it 
meant that the principles of international environmental law, specifically 
prevention and the requirement to conduct an environmental impact assess
ment, applied to the relations between the parties, including for the inter
pretation of the Indus Water Treaty. 193 Thus, the question of whether 
sustainable development is a principle or a concept becomes, from a legal 
standpoint, largely moot as, in all events, when applied as a principle, 
sustainable development means the application of other principles of inter
national environmental law with solid customary grounding, such as pre
vention and its recognised procedural expressions through cooperation and 
environmental impact assessment. 

This leads to the second and more fundamental question regarding the use 

of other principles to convey the programme of sustainable development. Indeed, 
such instruments as the New Delhi Declaration, the Report of the Expert 
Group convened by the CSD,194 or the report prepared for the European 
Commission in 2000, 195 all suggest that other principles do play a role. They 
refer, for example, to the principles relating to the elimination of poverty, 196 

. 197 , d , 19s th , th . al f , 199 h precaut10n, goo governance , e aes etic v ue o nature , t e 

191 Iron Rhine Arbitration (Ijzeren Rijn) (Belgium/Netherlands), Award (24 May 2005), RlAA 
XXVII, pp. 35-125, para. 59. 

192 Pulp Mills , supra footnote 25, paras. 75-7 and 177. 
193 Jndus Water Kishenganga - Partial Award, supra footnote 45, paras. 448-52. 
194 Report-Principles, supra footnote 21. 
195 European Commission, The Law of Sustainable Development. General Principles, 2000 (EC -

General Principles). 
196 'The Principle of Equity and the Eradication of Poverty' , New Delhi Declaration, supra 

footnote 142, Principle 2. 
197 'The Principle of the Precautionary Approach to Human Health, Natural Resources and 

Ecosystems', ibid., Principle 4. 
198 'Principle of Good Governance', ibid., Principle 6. 
199 'Principle of the Aesthetic Value of Nature', EC - General Principles, supra footnote 195, p. 121. 
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'obligatory restoration of disturbed ecosystems',200 the 'development of small 
and fragile ecosystems',201 'cooperation in preventing the relocation of harm
ful activities and substances',202 the 'implementation of international 
obligations'203 or 'monitoring compliance with international obligations',204 

to name but a few of these 'principles'. It seems clear that at least some of these 
'principles' are simply conceptual developments with no actual grounding in 
international law. This applies, for example, to the 'principle of the aesthetic 
value of nature', which is an attempt to transpose certain instruments of 
national law upon the international level. Other 'principles' are generalisations 
of certain obligations arising from environmental treaties or of objectives 
pursued by them or, still, of specific components of well-established principles. 
This is the case, for example, of the array of principles relating to 'cooperation 
to discourage or prevent the relocation and transfer of activities and substances 
that cause severe environmental degradation or are harmful to human 
health'. 205 Finally, some of these 'principles' are essentially attempts to general
ise some processes, such as the 'supervision of international obligations' or the 
'national implementation of international obligations', which are found in a 
number of environmental treaties. While recognising the value of these efforts 
towards the progressive development of international environmental law and 
the reorganisation of its concepts or components, we believe that the most 
pressing task for international environmental lawyers as regards these prin
ciples is no longer the invention of additional concepts but, more modestly, the 
ascertaining of those principles that are genuinely backed by sufficient legal 
authority and, when their operation entails ambiguities, their further concep
tual clarification. 

3.4.2.3 Common Areas 
The concept of 'common area' or res communis is very old. From its ancient 
sources in Roman law to its development by the jurists of the sixteenth century 
(Vitoria, Suarez) and its systematisation by Grotius in the seventeenth century, 
this concept was first used to express the status of the high seas in international 
law. The programme conveyed by this concept is characterised by two main 
components, namely free access to a common resource and the impossibility of 
appropriation. However, this is a programme that could potentially open the door 
to abuses in the use of common areas by States, especially dominant States. 

200 'Principle of the Obligatory Restoration of Disturbed Ecosystems', ibid., p. 91. 
201 'Principle of the Restrained Development of Fragile Ecosystems', ibid., p. 101. 
202 'Cooperation to Discourage or Prevent the Relocation and Transfer of Activities and 

Substances that Cause Severe Environmental Degradation or Are Harmful to Human 
Health', Report-Principles, supra footnote 21, paras. 121-2. 

203 'National Implementation ofinternational Commitments', Report-Principles, supra footnote 
21, paras. 153-4. 

204 'Monitoring of Compliance with International Commitments', Report-Principles, supra 
footnote 21, paras. 155-60. 

205 See supra section 3.3.5. 
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account the impact of an investment scheme on a World Heritage site73 or on 
the human right to water74 for interpretation purposes. More frequently, 
investment tribunals refer to domestic environmental law to interpret trad
itional investment law concepts75 or, increasingly, they rely on environmental 
clauses in investment treaties to interpret investment protection standards.76 

We return to the interactions between international environmental law and 
other areas of international law in Chapters 10-12. The above remarks are, 
however, useful to understand why evolving in the context of welcoming, 
neutral and reluctant fora has significant implications for the development of 
international environmental law, particularly regarding the slow recognition 
of customary norms and the clarification of what broadly formulated environ
mental norms require in practice. 

8.3.3 The Consequences of Environmental Damage 

8.3.3.1 Types of Consequences 
International law attaches certain legal consequences in the case of 'fault', 
'damage' or both. The analysis of responsibility/liability for environmental 
damage has taken 'fault' as its pivotal concept, making a distinction between 
responsibility (reparation arising from fault) and liability (reparation in the 
absence of fault but following damage). This is problematic for two main 
reasons. 

First, a 'primary' or 'triggering' norm may define a situation carrying legal 
consequences in different ways. Typically, it will state a conduct to be followed 
with some degree of diligence (e.g. States shall - or shall not - do X). If this 
conduct is not followed, the norm will be deemed 'breached' and will trigger 
effects defined by another set of norms that can be referred to as 'secondary' or 

73 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, Award 
(11 September 2007) (Parkerings v. Lithuania), para. 392. 

74 See Suez, Sociedad General de Aguas de Barcelona S.A. and Inter Aguas Servicios lntegrales del 
Agua S.A. v. The Argentine Republic, ICSID Case No. ARB/03/17, Decision on liability (30 July 
2010), para. 238; Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, 
S.A. v. The Argentine Republic, ICSID Case No. ARB/03/19, Decision on liability (30 July 2010), 
para. 260. In both cases, however, the tribunals concluded that there was a breach. 

75 See, e.g., Plama Consortium Ltd v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award 
(27 August 2008), paras. 219-21; e.g. Marion Unglaube v. Republic of Costa Rica, ICSID Case 
No. ARB/08/1 and Reinhard Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/09/20, 
A ward ( 16 May 2012), paras. 258, 309 (referring, respectively, to the level of diligence displayed 
by the investor and to environmental protection as a consideration in the assessment of 'highest 
and best use' of the expropriated property). 

76 See, e.g., William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton, 
and Bi/con of Delaware, Inc. v. Government of Canada, NAFTA (UNCITRAL), Award 
(17 March 2015), paras. 595-601 (referring to the preamble of the North American Free 
Trade Agreement); Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/ 
11/33, Award (3 November 2015), para. 389 (referring to the 'forceful defence of environmental 
regulation and protection' in the very text of the investment treaty, particularly Art. 10.10 and 
Chapter 17). 
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'reparation' norms (e.g. in case of breach, the following consequences will apply). 
However, there are cases where the primary norm attaches certain consequences 
irrespective of fault ( e.g. reparation will be due if event X occurs). This is normally 
called strict liability. There are reparation norms attaching consequences to the 
situation defined by such a primary norm (e.g. reparation for the occurrence of 
X will be organised according to the following principles). However, this hypoth
esis is not technically a 'breach' of a primary norm but simply a case where all the 
conditions required by this norm to trigger reparation are met. This is where 
the second problem comes in. The subjective idea of 'fault' applied to an abstract 
entity like a State or an international organisation is confusing. 'Fault' in this 
context means 'illegality'. This conception easily fits the context of responsibility 
for 'breach', but it is difficult to apply to the consequences (liability) of acts 
without fault or illegality. Indeed, if a norm defining a hypothesis triggering 
legal consequences does not require illegality, the term 'breach' would be mis
placed. One would more appropriately speak of the 'occurrence' of the triggering 
hypothesis or the fulfilment of the conditions for reparation. This terminological 
difficulty is further compounded by the fact that the content of such triggering 
norms may overlap to some extent with that of secondary norms organising 
reparation. Yet, the conceptual articulation between primary (triggering) and 
secondary (reparation) norms applies both to responsibility for breach and to 
liability for occurrence of certain events. 

This is the conceptual context where the legal consequences of environ
mental damage must be analysed. Much like 'fault' (illegality), 'damage' is 
a condition set by a primary norm. Depending on the cases, 'fault', 'damage' 
and/or other conditions will. be required to trigger legal consequ~nces. Fault 
(illegality) is always required to trigger the responsibility of States for breach 
(internationally wrongful acts). Damage may also be required by the primary 
norm (e.g. for most breaches of the prevention principle), but this is not always 
the case (e.g. for a breach of procedural obligations, such as reporting or the 
conduct of an environmental impact assessment). When the situation con
cerns the action of an economic operator (private or public), the occurrence of 
damage is necessary to trigger the liability system laid out in some specific 
treaties (focusing on nuclear power or oil pollution damage) or called for by 
some general instruments.77 Conversely, fault is not required, although it may 

77 The Commentary to the ILC Principles, infra footnote 83, states that it concerns 'primary 
norms' (commentary to Art. 1, para. 2). To avoid misunderstandings, this reference must be 
clarified. Whereas the ILC Principles set certain parameters regarding the organisation of civil 
liability (at the domestic level: Arts. 4 and 6; at the international level: Art. 7) that could be 
interpreted as 'primary' norms or obligations addressed to States to adopt certain domestic 
measures (vertical) or negotiate some treaties (horizontal), the content of these obligations, in 
essence, organises a system of reparation. Thus, the core provisions of the ILC Principles 
(defining the parameters of strict liability of economic operators) are best understood as a set of 
'reparation' or 'secondary' norms. An exception to this conclusion would be principle 5 
(obligation to cooperate in case of accident), which is closely related to prevention and due 
diligence. 
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States Economic operators International 
organisations 

Primary norms (Damage) Damage (Damage) 
('triggering') Lack of due (Lack of due Lack of due 

diligence (ILC diligence) diligence 
PreventiQn 
Articles 2001) 

Secondary norms . Customary rules on . Treaty rules on . Rules on 
('reparation') State responsibility civil liability (e.g. international 

for internationally nuclear power and responsibility of 
wrongful acts (ILC oil pollution) IOs (ILC ,l\rticles 
Slate Resi;1onsibilit¥ . General parameters QnJ.Q 
Mieles, 2001) (ILQ Eriocii;1les OD Resi;1onsibilit¥ 
Accountability allocation of loss 2011) 
mechanisms, e.g. 2006) Accountability 
non-compliance Accountability mechanisms, e.g. 
procedures mechanisms, e.g. inspection panels 

CSR control 

Figure 8.3 Types of legal consequences 

trigger additional consequences (i.e. the amount for which the operator is 
liable would not be capped). As to cases where the actions of international 
organisations are concerned, international law is still in its infancy. We will 

only note in this regard that international organisations are subject to primary 
norms that may trigger a system of international responsibility. In addition, 
some organisations, such as the W odd Bank or regional development banks, 
must comply with internal standards (including environmental standards) in 
the conduct of their activities. They must ensure that the projects they finance 
comply with these standards and a number of procedures open to civil society 
(e.g. the one before the World Bank Inspection Panel) have been set up to 
review compliance with such standards. This type of compliance review must 
be distinguished from traditional forms of 'responsibility' and 'liability'. 
The terms used in this regard are 'accountability', much like for procedures 
established to review compliance with human rights or environmental treaties 
or with corporate social responsibility standards. The foregoing distinctions 
are summarised in Figure 8.3. 

Figure 8.3 shows that the nature of primary (triggering) and secondary 
(reparation) norms relevant to environmental protection changes according 
to the debtor of the obligation. An important element that emerges from this 
figure is the absence, in contemporary international law, of a strict ('no-fault') 
liability system for States.78 Such liability has been established, however, with 
regard to private and public economic operators. We use the term 'liability' to 
refer to it, even though the term has a broader meaning in domestic law. Note 
that when a State entity acts as an economic operator, it may also be subject to 

78 The only exception is Art. 2 of the Convention on International Liability for Damage Caused by 

Space Objects, 29 March 1972, 961 UNTS 187 ('A launching State shall be absolutely liable to 

pay compensation for damage caused by its space object on the surface of the earth or to aircraft 

in flight') . 
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the relevant strict liability treaties. Such schemes have been established for 
a number of activities, all characterised by a tension between the benefits and 
the risks they entail. We will explore some of these schemes in section 8.3.3.3. 
But before discussing this specific form ofliability, it is necessary to analyse the 
operation of the rules on State responsibility for internationally wrongful acts 
in an environmental context. 

8.3.3.2 The International Responsibility of the State 
8.3.3.2.1 Overview of the System 
Clarifying the obligations of States to prevent and repair damage to the 
environment has raised significant legal challenges since the 1960s.79 The 
main problem is how to account for the particular or 'extraordinary' risks 
posed by certain activities (e.g. nuclear electricity generation or certain indus
trial processes) that are useful for the State in which they are conducted, but 
that may cause adverse effects to other States or to the environment beyond 
national jurisdiction, either as a result of their normal operation (effects) or an 
accident (risk). 

Regarding the effects of such activities, the approach followed in interna
tional law has already been described in Chapter 3 in connection with the 
principles of no-harm and prevention. The State has an obligation of conduct 
('due diligence') to ensure that its territory is not used to cause significant 
damage to the environment of other States or beyond national jurisdiction. 
Leaving aside a number of grey areas in the scope of this principle (see 
Chapter 3), the basic obligation imposed on States is breached if three condi
tions are met: (i) the occurrence of harm (mere risk is normally not sufficient); 
(ii) the magnitude of damage (damage below the required threshold is not 
enough to trigger responsibility) and its spatial scope (in principle, it must go 
beyond the territory of the State of origin, although recent jurisprudence 
discussed in Chapter 4 suggests that prevention applies without territorial 
limitation) and, most importantly, (iii) a duty of due diligence (which implies 
that even when the damage meets the conditions of scale and scope, the State 
would not be responsible if it acted with due diligence) . It is important to note 
that the exercise of such diligence is not a circumstance precluding wrongful
ness or a cause d'exoneration, but is part of the definition of the triggering or 
primary norm. In other words, in order to show that the prevention principle 
has been violated, the injured State must establish (i) damage, (ii) its size and 

79 For early manifestations, see W. Jenks, 'liability for Hazardous Activities' (1966) 117 Recueil 
des cours de l'Academie de droit international de La Haye, 102-200; L. F. E. Goldie, 'Liability for 
Damage and the Progressive Development of International Law' (1965) 14 International and 
Comparative Law Quarterly 1189; P.-M. Dupuy, La responsabilite internationale des Etats pour 
les dommages d'origine technologique et industriel/e (Paris: Pedone, 1976). See also T. Scovazzi, 
'State Responsibility for Environmental Harm' (2001) 12 Yearbook of International 
Environmental Law 43; C. Negre, 'Responsibility and International Environmental Law', in 
J. Crawford, A. Pellet and S. Olleson (eds.), The Law of International Responsibility (Oxford 
University Press, 2010), pp. 803- 13. 
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scope, (iii) lack of diligence of the State of origin and (iv) a causal relationship 
between negligence and the injury. The State of origin has thereafter the option 
to invoke customary circumstances precluding wrongfulness, including neces
sity as codified in Article 25 of the ILC Articles on State Responsibility. 

Regarding the regulation of activities that entail potentially serious risks, two 
main approaches were possible. On the one hand, some authors suggested the 
creation of a strict liability regime. Under this system, any damage caused by 
a high-risk activity would be borne by the State of origin irrespective of its level 
of diligence. On the other hand, some authors considered that approach unrea
listic and argued that a better way to capture the characteristics of high-risk 
activities was to extend the basic approach (responsibility for wrongful acts) 
while requiring a higher level of diligence, particularly through international 
standards, 80 under which the mere creation of 'risk of serious damage' would be 
sufficient for a breach (in the context of ultra-hazardous activities, such lack of 
diligence to prevent serious risk would be equivalent to actual damage). 
The latter approach has been far more influential as regards the responsibility 
of States. Indeed, since the early 1970s, the prevention principle has been 
increasingly recognised in treaty and customary law,81 and it has also found 
expression in 'soft-law' standards, which specify the content of the due diligence 
obligation. The work of the ILC, which initially sought to develop a strict liability 
regime applicable to States, had to admit the impossibility of moving forward 
without reformulating the subject, in particular by distinguishing two compo
nents. The first led to the adoption, in 2001, of'Draft Articles on the Prevention 
ofTransboundary Harm from Hazardous Activities',82 which must be seen as an 
effort to spell out the contents of the prevention principle (a triggering norm) in 
a transboundary context. The second continued the work on an international 
strict liability regime with two important modifications, i.e. the regime targets 
the liability of economic operators (not States) and the text ultimately adopted in 
2006 merely proposes a set of parameters in the form of'Draft Principles on the 
Allocation of Loss in the case ofTransboundary Harm arising out of Hazardous 
Activities' (ILC Principles).83 The ILC Principles will be discussed in the next 
section. Here, it suffices to note that these two components are not strictly 
speaking 'halves' of the original fruit, but only what realistically could be 
preserved from the initial approach. Indeed, the core of the initial project, i.e. 
a strict liability regime applicable to States, was lost in the process. 

In the light of these clarifications, we can now better understand how the 
general system of State responsibility for internationally wrongful acts covers 

80 See Scovazzi, supra footnote 79, p. 49. See also R. Pisillo Mazzeschi, 'The Due Diligence Rule 
and the Nature of the International Responsibility of States' (1992) 35 German Yearbook of 
International Law 9. 

81 See Chapter 3. 
82 Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities, GA Res. 

56/82, UN Doc. A/RES/56/82 (ILC Prevention Articles) . 
83 Draft Principles on the Allocation of Loss in case of Transboundary Harm from Hazardous 

Activities, GA Res. 61/36, UN Doc. A/RES/61/36 (ILC Principles). 
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both responsibility for damage as well as responsibility for risk. In both cases, 
the State has a duty to prevent. It must conduct itself with 'due diligence' in all 
circumstances. To elaborate upon this point, two additional comments seem 
apposite. 

8.3.3.2.2 Primary Norms: Prevention and Due Diligence 
The first comment concerns the obligation that could trigger the system of 
responsibility. So far, we have only made reference to the customary principle 
of prevention. However, other obligations of a customary nature (e.g. the 
obligation of notification/consultation or to conduct an environmental impact 
assessment), or treaty-based ( e.g. reporting obligations), may be violated by the 
action/ omission of the State where the activity is conducted. These obligations 
stipulate the terms of their compliance or, alternatively, breach,84 which may 
be different from those mentioned above (i.e. damage of a certain size and 
scope, negligence). This said, many obligations arising from treaties must be 
interpreted in the broader context provided by the duty of due diligence. 

In the last two decades, this duty has received increasing attention in the 
literature,85 as well as being the subject of jurisprudence and codification 
efforts. In addition to the recognition of the customary basis of the prevention 
principle by the ICJ,86 the ITLOS87 and other tribunals,88 one may refer to the 
contributions of the Institut de droit international (IDI)89 and the ILC.90 These 
contributions give a quite detailed idea of what due diligence means in positive 
international law. Such content can be summarised in five points: (i) the duty 
of due diligence is an obligation of conduct (the occurrence of damage (or the 

84 Pulp Mills , supra footnote 56, para. 79. 
85 For two book-length studies, see R. Pisillo Mazzeschi, Due diligence e responsabilita interna

zionale degli Stati (Milan: Giuffre, 1989); A. Ouedraogo, La diligence en droit international. 
Contribution a l'etude d'une notion aux contours imprecis (PhD dissertation, The Graduate 
Institute, Geneva, 2011). 

86 Legality of Nuclear Weapons, supra footnote 4, para. 29; Gabc{kovo-Nagymaros Project, supra 
footnote 35, para. 140; Pulp Mills, supra footnote 57, para. 110; Costa Rica/Nicaragua, supra 
footnote 60, para. 104. 

87 See Responsibilities in the Area, supra footnote 51, in particular paras. 99- 120, 123, 131-2 and 
136; IUU Advisory Opinion, supra footnote 55, para. 131. 

88 See In the matter of the Indus Waters Kishenganga Arbitration before the Court of Arbitration 
constituted in accordance with the Indus Waters Treaty 1960 between the Government of India 
and the Government of Pakistan signed on 19 September 1960 (Islamic Republic of Pakistan 
v. Republic of India), PCA, Partial Award (18 February 2013) (Indus Water Kishenganga -
Partial Award); para. 451; In the matter of the South China Sea Arbitration before an Arbitral 
Tribunal constituted under Annex VII of the United Nations Convention on the Law of the Sea 
(Republic of the Philippines v. People's Republic of China), PCA Case No. 2013-19, Award 
(12 July 2016) (South China Sea Arbitration), para. 941. 

89 See Institut de Droit International, Resolution on 'Environment' (Rapporteur L. Ferrari Bravo) 
(IDI - Environment); Resolution on 'Responsibility and Liability under International Law for 
Environmental Damage' (Rapporteur F. Orrego Vicuiia) (ID! - Responsibility); Resolution on 
'Procedures for the Adoption and Implementation of Rules in the Field of Environment) 
(Rapporteur F. Paolillo) (ID! - Procedures), all adopted at the Strasbourg Session (1997) . 

90 ILC Prevention Articles, supra footnote 82, in particular Art. 3 and its commentary. 
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creation of risk of serious damage) does not entail ipso facto the violation of 
this obligation),91 (ii) due diligence standards are defined by States within the 
discretion left to them under international law (which is exercised within the 
bounds of'reasonableness' and is not absolute),92 (iii) the duty of due diligence 
may vary according to various criteria, especially as regards the time,93 the type 
of activity94 and the capacity of the State in question,95 (iv) due diligence 
concerns both the adoption of measures as well as reasonable efforts to 
implement them,96 and (v) the exercise of such diligence involves not only 
the minimisation of transboundary impacts ( or of risk of serious damage) but 
also the minimisation of these effects (and risks) that may affect areas beyond 
any State jurisdiction 97 or even the very territory of the State where the activity 
is conducted.98 

8.3.3.2.3 Secondary Norms: Addressing Complex Scenarios 
The second comment concerns the operation of secondary norms in the 
context of responsibility for harm (damage and risk of serious damage) to 
the environment. Indeed, environmental problems pose quite unique chal
lenges, particularly with regard to the determination of the responsible State 
and the injured State.99 In addition to the basic scenario involving damage to 
a State resulting from the negligence of another State, one must also consider 
another more difficult scenario, namely damage to the environment caused in 
a progressive and cumulative manner by the action of a plurality of States the 
effects of which are felt by many or even all States. The examples abound: 
climate change, marine pollution (including from land-based sources) or 
biodiversity loss. These difficulties are compounded by the potentially irrever
sible character of environmental damage and the inability to establish a causal 

91 Pulp Mills, supra footnote 56, para. 187; Responsibilities in the Area, supra footnote 51, para. 
110; ILC Prevention Articles, supra footnote 82, commentary to Art. 3, para. 7. 

92 See !DI - Responsibility, supra footnote 89, Art. 3, para. 2; ILC Prevention Articles, supra 
footnote 82, comment to Art. 3, paras. 9, 11 and 12, referring to the Alabama case where the 
court rejected the proposition of the UK that 'due diligence' was a national standard. But see 
Pulp Mills, supra footnote 56, para. 205 (where the !CJ suggests that the content of a component 
of the duty of care, namely the customary obligation to conduct an environmental impact 
assessment, would be left to States). 

93 Responsibilities in the Area, supra footnote 51, para. 117. 
94 There is no doubt that 'the degree of care required is proportional to the degree of risk involved 

in the busines's, ILC Prevention Articles, supra footnote 82, comment to Art. 3, para. 18; 
Responsibilities in the Area, supra footnote 51, para. 117. 

95 ILC Prevention Articles, supra footnote 82, commentary to Art. 3, para. 18; Responsibilities in 
the Area, supra footnote 51, paras. 158-9. 

96 Pulp Mills, supra footnote 56, para. 197; Responsibilities in the Area, supra footnote 51, paras. 
115 and 239; ILC Prevention Articles, supra footnote 82, commentary to Art. 3, para. 10. 

97 Responsibilities in the Area, supra footnote 51, paras. 142-8. 
98 See IUU Advisory Opinion, supra footnote 55, paras. 111, 120; Dispute Concerning Delimitation 

of the Maritime Boundary between Ghana and Cote d'Ivoire in the Atlantic Ocean (Ghana/Cote 
d'Ivoire), ITLOS Case No. 23, Order of 25 April 20 I 5 ( Ghana/Cote d'Ivoire), paras. 68-73; South 

China Sea Arbitration, supra footnote 88, para. 940. 
99 Scovazzi, supra footnote 79, 61-3. 
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link between the damage and the individual action of a specific State. The ILC 
Articles on State Responsibility can accommodate some of these specificities, 
but not always satisfactorily. 

As regards the responsible States, the ILC Articles include the possibility 
that an internationally wrongful act consists of 'a series of actions or omis
sions defined in aggregate as wrongful' (Article 15(1)) and that it may be 
committed by a 'plurality of responsible States' (Article 47(1)) whose 
individual responsibility would be engaged. However, these provisions 
imply that one can establish a causal link between a series of acts attributable 
to several States and (insofar as the primary norm so requires) the occurrence 
of damage. This is not a simple step. For example, if a regional sea has five 
riparian States which, at different times and to different extents have dis
charged pollutants into the sea, the fifth State could consider its four co
riparians responsible for an internationally wrongful act of a composite 
nature. But each co-riparian could argue that the causal link between its 
specific actions and the damage has not been established. If causality is 
difficult to prove in a rather simple scenario as the one just described, one 
can imagine how difficult it may be in connection with climate change, 100 

which results from two centuries of greenhouse gas emissions by economic 
operators acting with the authorisation of the countries where they are based. 
A possible approach in this regard can be found in the IDI Resolution, which, 
as noted by T. Scovazzi, proposes the introduction of a causality presumption 
for certain activities101 and the use of joint and several liability regimes102 as 
well as of collective reparation. 103 

Regarding the State that is entitled to invoke the responsibility of another 
State, the ILC Articles introduce a distinction based on whether the obligation 
breached is owed to a particular State, a group of States or the international 
community as a whole. The two latter categories can accommodate breaches to 
environmental obligations (customary or treaty-based) that go beyond the 
bilateral (synallagmatic) relationship between two States and are generally 
owel either to all States parties to a treaty (obligations erga omnes partes) or 
to the community of States as a whole (erga omnes). Responsibility for breach 
of these obligations can be invoked by 'injured States' (a category encompass
ing States 'individually' or 'specially' affected as well as other States to whom 
the obligation is owed if the breach radically changes their position) 104 or by 

foo For an overview, see R. Lord, S. Goldberg, L. Rajamani and J. Brunnee (eds.), Climate Change 
Liability: Transboundary Law and Practice (Cambridge University Press, 2011). The question 
was asked in the context of international climate negotiations, but in a terminology ('loss and 
damage') that avoids the idea of reparation and emphasises the idea of assistance. See 
Adoption of the Paris Agreement, Decision l/CP.21, 12 December 2015, FCCC/CP/2015/ 
L.9 (Paris Decision). The Paris Agreement is appended as an Annex to the Paris Decision 
(Paris Agreement), Art. 8 (read in the light of para. 52 of the Paris Decision, which specifically 
excludes the use of this provision for liability purposes). 

101 ID! - Responsibility, supra footnote 89, Art. 7. 102 Ibid., Art. ll. 103 Ibid., Art. 12. 
104 ILC Articles, supra footnote 1, Art. 42(b). 
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'other' States (where the entitlement to act follows from the mere position 
of a State within a collective interest treaty or as a member of the interna
tional community). 105 With respect to the latter category (Article 48), 
there is still not explicit recognition that the ILC Articles reflect current 
customary law, although the ICJ has given two implicit indications. 106 

However, even if the system were applicable to hypotheses such as climate 
change or marine pollution from land-based sources, including for envir
onmental damage to areas beyond State jurisdiction, it is unclear how such 
damage should be repaired. As noted by Scovazzi, where restoration of the 
environment is not possible, any compensation paid by the responsible 
States would be sensible only in respect of injured States and not of 'other' 
States. Yet, there may be cases of environmental damage for which there is 
no injured State. It is unclear whether and how such damage should be 
compensated. Article 28 of the IDI Resolution makes a useful proposal in 
this regard, calling for States to identify or create entities entitled to make 
claims and receive compensation in such cases. 107 This proposal is 
a conceptual extension of solutions adopted in the context of certain civil 
liability regimes. 

8.3.3.3 The Liability of the Economic Operator 
8.3.3.3.1 Overview of Treaty Systems 
Treaties regulating the liability of the economic operator (public or private) 
can be understood to some extent as what in private international law is called 
'uniform law' (droit uniforme), namely substantive law common to several 
States and established by treaty. 108 Indeed, the use of international law in this 
area is primarily intended to establish some parameters for the harmonised or 
at least equivalent operation of laws relating to compensation for certain 
damage resulting from regulated activities. 

The first treaties or treaty systems were adopted in respect of damage 
resulting from the production of nuclear energy and oil pollution damage. 

105 Ibid., Art. 48. For two examples see Questions relating to the Obligation to Prosecute or 
Extradite (Belgium v. Senegal), Judgment, IC) Reports 2012, p . 422 (where the mere fact that 

Belgium was a party to the Convention against Torture was enough for the Court to consider 
that it had an interest in the prosecution of Hissene Habre, the former dictator of Chad exiled 

in Senegal); Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Judgment, 
IC) Reports 2014, p. 226 (where the mere fact of being party to the Whaling Convention was 

sufficient for Australia to have an interest in requiring Japan to stop whaling in violation of the 

treaty). 
106 On the existence of an actio popularis in international law, see F. Voeffray, L'actio popularis ou 

la defense de l'interet collectif devant Jes juridictions internationales (Paris: Presses 

Universitaires de France, 2004). Although the IC) did not refer explicitly to the rule in 
Article 48 of the ILC Articles, the Belgium/Senegal case and the Whaling case could be viewed 

as implicit recognitions of the rule. See supra footnote 105. 
107 IDI - Responsibility, supra footnote 89, Art. 28, noted by Scovazzi, supra footnote 79, 63. 
108 On strict liability for environmental damage, see L. Bergkamp, Liability and Environment: 

Private and Public Law Aspects of Civil Liability for Environmental Harm in an International 
Context (The Hague: Kluwer, 2001). 
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The Ogoni case also has a cultural dimension, but this point is better 
illustrated by reference to the Endorois case, which involved measures taken 
by Kenya to the detriment of a tribal minority.78 The Kenyan authorities had 
forcefully evicted the Endorois minority from their traditional land in order to 
create a protected area. The Endorois case is interesting among others because 
it relies on the jurisprudence of the ICtHR on indigenous and tribal property79 

in order to assert the existence of a cultural link between such a minority and 
its natural environment (a link protected by Articles 14 - individual right to 
property - and 21 - collective right to free disposal of wealth and natural 
resources),80 as well as to derive specific obligations of consultation, impact 
evaluation and reparation.81 Moreover, the Commission also referred to the 
HRC's General Comment on Article 27 of the ICCPR to conclude that Kenya 
had violated the cultural rights (Article 17) of the Endorois people. 82 

A situation similar to that of the Endorois case (eviction of a minority for the 
alleged purpose of protecting the environment) was brought before the African 
Court in connection with Kenya's action against the Ogiek people.83 Kenya 
argued that the eviction of the Ogiek people was a lawful and proportionate 
restriction of their rights justified by a public purpose, namely the protection of 
the ecosystem of the Mau forest. However, the Court was unpersuaded and 
found that Kenya had violated several provisions of the African Charter, 
including the right to property (Article 14), which was interpreted as both an 
individual and a collective right, the right to culture (Article 17(2)-(3) ), also as 
both an individual and a collective right, and the right of peoples to their 
natural resources (Article 21). 

Thus, the jurisprudence of the African Commission and the African Court 
not only brings together the two main avenues through which regional 
human rights courts have made some room for environmental protection, 
but it also illustrates the operation of specifically environmental rights, 
discussed next. 

10.3.2.3 Specifically Environmental Rights 
In addition to the general human rights with environmental components 
discussed in the foregoing section, some specifically environmental rights, 

78 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on 
behalf of Endorois Welfare Council v. Kenya, African Commission Application No. 276/2003 
(Endorois). 

79 Ibid., paras. 190-8, 205- 8, 257-66. 
80 Ibid., para. 209. A long lasting factual relationship between a minority and the land they have 

occupied has been recognised in a more recent case concerning Nubian minorities in Kenya. 
See The Nubian Community in Kenya v. The Republic of Kenya, African Commission 
Application No. 317/06 (30 May 2016), para. 160. 

8 1 Endorois, supra footnote 78, paras. 225- 38, 266-8. 82 Ibid., paras. 250- 1. 
83 See African Commission on Human and Peoples' Rights v. Kenya , Judgment (26 May 2017), 

African Court Application No. 006/2012. Such tensions have also arisen in the Inter-American 
system. See Kalina and Lokono v. Suriname, supra footnote 66, paras. 163-98). 
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Figure 10.3 Overview of specifically environmental rights 

Right of 
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both substantive and procedural, have been recognised at the international 
level. Figure 10.3 gives an overview of the main legal sources. 

10.3.2.3.1 A Right to an Environment of a Certain Quality 
From a substantive perspective, the main development has been the increasing 
recognition of a right to an environment of a certain quality.84 The adjective 
used to characterise this quality (e.g. 'clean', 'healthy' or 'generally satisfac
tory') has been often neglected by commentators. Yet, as we will see in 

section 10.3.3.4, such characterisation can be important from a strategic 
point of view. Here, we will limit our discussion to some of the main mile
stones in the recognition of this right domestically and internationally. 

At the domesticlevel, the Stockholm (1972) and Rio (1992) Conferences had 
a significant impact on the adoption of domestic constitutional provisions 
recognising this right. According to the OHCHR Analytical Study: 

In 2010, the number of constitutions including explicit references to environ
mental rights and/or responsibilities had increased to 140, meaning that more 
than 70 per cent of the world's national constitutions include such provisions. 85 

According to another estimate, the overwhelming majority of constitutions 
adopted after 1992 recognise the right to a healthy environment.86 This study 
also refers to a number of domestic judicial decisions considering this right as 
justiciable. 87 At the international level, the connection between the enjoyment 

84 See P. Kromarek, Le droit a un environnement equilibre et sain, considere comme un droit de 
l'homme: sa mise en oeuvre nationale, europeenne et internationale, Introductory report, 
European Conference on the Environment and Human Rights, Strasbourg, 19- 20 January 
1979; P. Cullet, 'Definition of an Environmental Right in a Human Rights Context' (1995) 13 
Netherlands Quarterly of Human Rights 25; M. Paellemarts, 'The Human Right to a Healthy 
Environment as a Substantive Right', in M. Dejeant-Pons and M . Paellemarts (eds.), Human 
Rights and the Environment (Strasbourg: Council of Europe, 2002), pp. l lff. 

8 5 OHCHR Analytical Study, supra footnote 2, para. 30. 
86 Shelton, supra footnote 14, p. 267. See more generally J. R. May and E. Daly, Global 

Environmental Constitutionalism (Cambridge University Press, 2104); R Boyd, 
The Environmental Rights Revolution. A Global Study of Constitutions, Human Rights and 
Environment (Vancouver: UBC Press, 2012). 

87 Shelton, supra footnote 14, pp. 267-8. 
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of human rights and an environment of a certain quality had already been 
recognised by Principle 1 of the Stockholm Declaration. 

Such connection was subsequently confirmed and developed by a number of 
international instruments. A first illustration is the African Charter, which 
provides in Article 24 that '[a]ll peoples shall have the right to a general 
satisfactory environment favourable to their development'. This provision 
was discussed and applied in the aforementioned Ogoni case, where the 
African Commission noted that this right: 

imposes clear obligations upon a government. It requires the State to take 
reasonable and other measures to prevent pollution and ecological degradation, 
to promote conservation, and to secure an ecologically sustainable development 
and use of natural resources.88 

Moreover, the Commission highlighted the close ties between this collective 
right and some individual rights recognised by the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), particularly the right to 
health (Article 12 of the Covenant and Article 16 of the African Charter).89 

It is also noteworthy that the Commission derived procedural obligations from 
this right, namely the obligation to conduct an environmental and social 
impact assessment of industrial projects, monitor such impact and provide 
access to environmental information and meaningful opportunities for parti
cipation in the relevant decision-making process.90 Article 24 of the African 
Charter has been further specified by the ECOW AS Court ofJustice in SERAP 
v. Nigeria, a case that also concerned oil spills in the Niger Delta.91 In an 
ambitious elaboration of this right, the Court noted that it entailed both 'an 
obligation of attitude and an obligation of result'92 although it later clarified 
that it was matter of'vigilance' and 'due diligence' encompassing not only the 
adoption of a comprehensive environmental protection framework but also its 
effective implementation.93 Of note is that the Court suggested that no specific 
personal injury was required as long as the oil spill is proven and the State has 
failed in its obligation to prevent the damage.94 Moreover, damage to the 
environment falling under Article 24 could not be left to mere compensation 
transactions among private parties: 

Contrary to the assumption of the Federal Republic of Nigeria in its attempt to 
shift the responsibility on the holders of a license of oil exploitation [ . .. ] the 
damage caused by the oil industry to a vital resource of such importance to all 
mankind, such as the environment, cannot be left to the mere discretion of oil 
companies and possible agreements on compensation they may establish with 
the people affected by the devastating effects of this polluting industry.95 

88 Ogoni, supra footnote 75, para. 52. 89 Ibid., para. 52. 90 Ibid., para. 53. 
91 SERAP v. Nigeria , supra footnote 76. 92 Ibid., para. 100. 
93 Ibid., paras. 105, 108 and lll. 94 Ibid., paras. 94, 96, 101. 95 Ibid., para. 109. 
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This is consistent with the approach followed by a special chamber of the 
ITLOS at the inter-State level in its provisional measure in the case between 
Ivory Coast and Ghana, where environmental considerations under both 
Article 192 of the UNCLOS and the customary prevention principle were 
identified as aspects of oil exploration activities allowed by Ghana that could 
not be merely repaired by means of compensation.96 

In the Inter-American context, Article 11(1) of the San Salvador Protocol 
provides that '(e]veryone shall have the right to live in a healthy environment 
and to have access to basic public services'.97 The possibility of bringing an 
individual claim for breach of this provision seems excluded by the terms of 
Article 19( 6) of the Protocol but this right has been used to interpret other 
provisions of the American Convention.98 Yet another illustration is provided 
by Article 24(2)(c) of the Convention on the Rights of the Child (1989), which 
expressly refers to 'the dangers and risks of environmental pollution' in con
nection with the implementation of the right to the highest attainable standard 
of health recognised by this instrument.99 Finally, the 2012 ASEAN Human 
Rights Declaration provides in Article 28(f) the right of'every person ... to an 
adequate standard ofliving ... including ... (e) The right to a safe, clean and 
sustainable environment'. 100 

The reception of this right within international human rights law has been 
supported by a number of codification efforts undertaken by different UN bodies, 
particularly the Human Rights Council and its predecessor the Human Rights 
Commission. The latter commissioned a study on the link between environmental 
degradation and human rights as early as August 1989. This study, often called the 
'Ksentini Report' (after the Special Rapporteur, Mrs Fatma Zohra Ksentini), was 
presented in 1994.101 It appended, in an Annex, an ambitious project of principles 
on human rights and the environment where environmental protection is spelled 
out as a series of rights (and duties) both individual and collective. Unfortunately, 
this project had limited practical impact at the time. A similar initiative has been 
undertaken under the aegis of the Human Rights Council in order to have 'the 
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy 
and sustainable environment' examined by 'an independent expert' .102 The terms 

96 See Dispute Concerning Delimitation of the Maritime Boundary between Ghana and Cote 
d'Ivoire in the Atlantic Ocean (Ghana/Cote d'Ivoire), ITLOS Case No. 23, Order of 25 April 
2015 (Ghana/Cote d'Ivoire), paras. 89-91 and 99-101 (oddly deriving the conclusion that 
some drilling operations must be continued because their suspension could cause a serious 
threat to the marine environment). 

97 Protocol of San Salvador, supra footnote 37, Art. 11(1). 
98 See Kawas-Fernandezv. Honduras, ICtHR Series C No. 196, Judgment (merits, reparation and 

costs) (3 April 2009), para. 148. 
99 Convention on the Rights of the Child, 20 November 1989, 1577 UNTS 3 ('CRC'). 

100 ASEAN Human Rights Declaration, 19 November 2012, available at: www.asean.org (visited 
on 3 February 2014). 

101 Ksentini Report, supra footnote 21. 
102 Human Rights Council, Resolution 19/10: 'Human Rights and the Environment', 

19 April 2012, NHRC/RES/19/10, para. 2. 
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of the mandate entrusted to the expert, Professor John Knox, who subsequently 
became the Special Rapporteur on this topic, are sufficiently pragmatic to avoid 
reaching conclusions which would be impracticable. Indeed, the mandate focuses 
on the assessment of the environmental dimension of existing human rights rather 
than on the analysis of the contours of a human right to an environment of 
a certain quality. Since its appointment in 2012, the Special Rapporteur has 
conducted a vast inquiry into the recognition of environmental considerations 
in the text and the practice of human rights instruments but also on the human 
rights dimensions of environmental instruments. Following a scoping report, 103 

the Special Rapporteur extensively mapped the field104 and later offered a number 
of suggestions regarding 'good practices'105 in the recognition and implementa
tion of the environmental dimensions of human rights. 106 

10.3.2.3.2 The Rights to Water and Sanitation 
Another right that is often considered as having a specifically environmental 
nature is the right to water and sanitation. 107 This right has been recognised to 
a varying degree in domestic and international instruments. 108 

In some instruments, the recognition of a right to water has been considered 
implicit in the provisions formulating other rights. The main example is 
provided by Articles 11 (right to an adequate standard of living as well as 
adequate food and housing) and 12 (right to the highest attainable standard of 
health) of the ICESCR, which have been considered as the basis for the 
recognition of a right to water by the Committee on Economic, Social and 
Cultural Rights in its General Comment 15 (GC 15).109 In GC 15, the 
Committee defines the right to water as follows: 'The human right to water 
entitles everyone to sufficient, safe, acceptable, physically accessible and 

103 Report of the Independent Expert on the issue of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox. Preliminary 
Report, 24 December 2012, A/HRC/22/43. 

104 Report of the Independent Expert on the issue of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox. Mapping 
Report, 30 December 2013, A/HRC/25/53. See also the individual reports referred to supra 
footnote 37. 

105 Report of the Independent Expert on the issue of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox. Compilation 
of good practices, 3 February 2015, A/HRC/28/61. 

106 Report of the Special Rapporteur on the issue of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment. Implementation Report, 
28 December 2015, A/HRC/31/53. 

107 See I. T. Winkler, The Human Right to Water (Oxford: Hart, 2012); M.-C. Petersmann, Les 
Sources du droit a l'eau en droit international (Paris: Johanet, 2013); P. Thielboerger, 
The Human Right(s) to Water. The Multi-Level Governance of a Unique Human Right 
(Berlin: Springer, 2014); M. Langford and A. F. S. Russell (eds.), The Right to Water. Theory, 
Practice and Prospects (Cambridge University Press, 2017). 

108 On the extent of this recognition, see Petersmann, supra footnote 107. 
109 Committee on Economic, Social and Cultural Rights, General Comment No. 15 (2002), 

The Right to Water (Arts. 11 and 12 of the International Covenant on Economic, Social and 
Cultural Rights), 26 November 2002, UN ESCOR Doc. E/C.12/2002/11 ('GC 15'). 
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the interest of any non-governmental organization meeting the requirements 
referred to in article 2, paragraph 5, shall be deemed sufficient for the purpose of 
subparagraph (a) above [sufficient interest by members of the public]. Such 
organizations shall also be deemed to have rights capable of being impaired for 
the purpose of subparagraph (b) above [maintaining impairment of its own 
right)_ISS 

The application of the Aarhus framework is thus facilitated, making the 
Convention a powerful tool for the enforcement of States' obligations. 
In addition, as discussed in Chapter 9, when a State Party fails to implement 
the obligations arising from the Convention within its domestic system, it is 
possible to submit a communication through the non-compliance procedure 
established by the Convention. Thus, overall, much like the Protocol on Water 
and Health, the Convention is a clear example of a hybrid instrument that is 
halfway between human rights and environmental obligations. 

10.3.3 The 'Extent' of Environmental Protection Afforded by Human Rights 
Instruments 

10.3.3.1 Overview 
As discussed earlier in this chapter, the protection afforded by human rights 
instruments to the environment is conditioned on the existence of a link 
between e.nvironmental degradation and an impairment of a protected 
human value (typically health and integrity broadly understood or cultural 
considerations). This is because human rights law- much as tort law - is based 
on a personal-injury-based approach to legal protection. Within such an 
approach there is little room, if any, for pure - 'ecocentric'159 

- environmental 
protection or perhaps even for integrating the rights of unborn generations. 160 

Thus, the overlap in the scope of protection of human rights norms and 
environmental norms is not total. 

Human rights approaches to environmental protection, albeit very useful, 
have some important limitations. This difficulty is aptly summarised by one 
prominent commentator, when he notes that: 

In our search for progress in this field [environmental justice), we ought to ask 
whether we need to fashion new rights - I will avoid the pedantic and useless 
schematization of 'generation rights' - inherently related to the environment 

158 See Belgium ACCC/2005/11, ECE/MP.PP/C.1/2006/4/Add.2 (28 July 2006), para. 27 (stating 
that '[a]lthough what constitutes a sufficient interest and impairment of a right shall be 
determined in accordance with national law, it must be decided "with the objective of giving 
the public concerned wide access to justice" within the scope of the Convention'). 

159 On the distinction between 'anthropocentric' and 'ecocentric' approaches, see C. Stone, 'Ethics 
and International Environmental Law', in D. Bodansky, J. Brunnee and E. Hey (eds.), 
The Oxford Handbook of International Environmental Law (Oxford University Press, 2007), 
pp. 291-312. 

160 See E.H.P. v. Canada, supra footnote 39, para. 8(a), where the reference to future generations 
was seen as a mere 'expression of concern'. 

1609



387 10.3 Synergies 

and new technology related risks, or alternatively whether we can 'adapt' the 
conceptual and normative framework of international human rights to new 
situations so as to extend the scope of protection to novel risks and to the impact 
of environmental degradation on human rights. 161 

The discussion in the following paragraphs focuses on the second approach 
identified in this comment, namely the adaptation of the existing conceptual 
and normative framework to adjust - without distorting - the logic under
pinning human rights. We will do so by discussing the limitations and turning 
then to some possible solutions and their implications for two issues, i.e. 
collective claims and the connection between human rights and climate 
change. 

10.3.3.2 The 'Link' Requirement 
The scope for environmental protection in all existing human rights, as inter
preted by their respective adjudicatory bodies, is conditioned upon the estab
lishment of a 'link' between environmental degradation and the impairment of 
a protected right. Depending on the legal context, this link is narrowly or more 
broadly understood. Although the expression 'legal context' should normally 
refer here to the treaty in question (e.g. the European, American or African 
Conventions), a more detailed analytical grid is required to capture the 
limitations arising from the 'link' requirement. Indeed, the adjudicatory bodies 
of each 'treaty context' have taken different stances depending not only on the 
particular 'human right' at stake (e.g. Articles 6 or 8 of the European 
Convention) but also on the 'circumstances' of the case. Thus, it is difficult 
to set a level sufficiently detailed to capture the nuances of the case-law while at 
the same time broad enough to draw general conclusions. In what follows, we 
set a rather broad level in order to highlight the pervasive need for a 'link'. 
More detail can be found in the specialised literature.162 

The most developed regional human rights adjudication systems have 
recognised the need for a link with more or less precision depending on the 
context. By way of illustration, the ECtHR noted, in Kyrtatos v. Greece (in the 
context of Article 8 of the ECHR) that: 

[n]either Article 8 nor any of the other Articles of the Convention are specifically 
designed to provide general protection of the environment as such; to that effect, 
other international instruments and domestic legislation are more pertinent.163 

161 Francioni, supra footnote 15, p. 42. 
162 See Francioni, supra footnote 15; C. Schall, 'Public Interest Litigation Concerning 

Environmental Matters before the Human Rights Courts: A Promising Future Concept?' 
(2008) 20 Journal of Environmental Law 417; ICommHR, Indigenous and Tribal Peoples' 
Rights over their Ancestral Lands and Natural Resources: Norms and Jurisprudence of the Inter
American Human Rights System, 30 December 2009, Doc OEAJSer.LN/II, Doc. 56/09; 
R. Pavoni, Interesse pubblico e diritti individuali nella giurisprudenza ambientale della Corte 
europea dei diritti umani (Naples: Editoriale Scientifica, 2013). 

163 Kyrtatos v. Greece, ECtHR Application No. 41666/98, Judgment (22 May 2003), para. 52. 
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The same point was made in the context of Article 6 of the ECHR in 
Athanassoglou v. Switzerland: 

[t]he applicants in their pleadings ... were alleging not so much a specific and 
imminent danger in their personal regard as a general danger in relation to all 

nuclear power plants; and many of the grounds they relied on related to safety, 
environmental and technical features inherent in the use of nuclear energy. 164 

In the American context, the ICommHR made a similar point in connection 
with a petition against the construction of a road running through a natural 
reserve in Panama: 

The Commission ... holds the present complaint to be inadmissible since it 
concerns abstract victims represented in an actio popularis rather than specifi
cally identified and defined individuals. The Commission does recognize that 
given the nature of the complaint, the petition could hardly pinpoint a group of 
victims with particularity since all the citizens of Panama are described as 
property owners of the Metropolitan Nature Reserve. The petition is inadmis
sible, further, because the environmental, civic, and scientific groups considered 
most harmed by the alleged violations are legal entities and not natural persons, 
as the Convention stipulates. The Commission therefore rules that it has not the 
requisite competence ratione personae to adjudicate the present matter in 
accordance with jurisprudence establishing the standard of interpretation for 
Article 44 of the Convention as applied in the aforementioned cases. 165 

Even the more generous jurisprudence of the ICtHR with respect to the rights 
of indigenous and tribal peoples maintains the need for a link without which 
environmental protection would not be required. In Saramaka People 

v. Suriname, the Court spelled out the reason why the environment is to be 
protected under Article 21 of the Convention (right to property): 

[t]he aim and purpose of the special measures required on behalf of the 
members of indigenous and tribal communities is to guarantee that they may 
continue living their traditional way of life, and that their distinct cultural 
identity, social structure, economic system, customs, beliefs and traditions are 
respected, guaranteed and protected by States. 166 

As for the African Commission, despite the explicit recognition of a peoples' 

right to a generally satisfactory environment in Article 24 of the African 
Charter, pure environmental degradation does not (so far) appear sufficient 
to conclude an impairment of a human or a people's right. Indeed, in the Ogoni 

case, 167 the African Commission interpreted Article 24 in the light of Article 16 
(right to health) and spoke of a 'right to a healthy environment'. Although it 

164 Athanassoglou and others v. Switzerland, ECtHR Application No. 27644/95, Judgment (6 April 
2000), para. 52. 

165 Metropolitan Nature Reserve v. Panama, Case 11.533, Report No. 88/03, ICommHR, OEA/Ser. 
LN/11.118 Doc. 70 rev. 2 at 524 (2003), para. 34. 

166 Saramaka v. Suriname, supra footnote 67, para. 121. 167 Ogoni, supra footnote 75. 
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characterised the obligations arising from Article 24 in a general manner,168 it 
grounded its conclusion that the Charter had been violated on the effects of the 
activities in question on the Ogoni community and its members: 

Undoubtedly and admittedly, the Government of Nigeria, through NNPC has 
the right to produce oil, the income from which will be used to fulfil the 
economic and social rights of Nigerians. But the care that should have been 
taken as outlined in the preceding paragraph and which would have protected 
the rights of the victims of the violations complained of was not taken. 
To exacerbate the situation, the security forces of the government engaged in 
conduct in violation of the rights of the Ogonis by attacking, burning and 
destroying several Ogoni villages and homes. 169 

The 'link' requirement has been characterised in different ways depending on 
the legal context. The ECtHR refers, in the context of Article 8, to a 'direct' link 
between environmental degradation and an encroachment on a human right 
of a 'certain minimum level of severity'. 170 The degree of the interference must 
be assessed in the light of a variety of factors: 

The assessment of that minimum is relative and depends on all the circum
stances of the case, such as the intensity and duration of the nuisance, and its 
physical or mental effects. The general context of the environment should also 
be taken into account. There would be no arguable claim under Article 8 if the 
detriment complained of was negligible in comparison to the environmental 
hazards inherent to life in every modern city.171 

In Fiigerskiold v. Sweden, the ECtHR rejected the claim that the nuisance 
caused by noise and light reflections arising from wind turbines located 
near the applicant's home were serious enough to constitute a breach of 
Article 8. The Court noted in this context that such nuisance was not 'so 
serious as to reach the high threshold established in cases dealing with 
environmental issues'. 172 As for the 'directness' of the link, the ECtHR 

follows a fact-sensitive test, which can be illustrated by its reasoning in 
Kyrtatos v. Greece: 

[E]ven assuming that the environment has been severely damaged by the 
urban development of the area, the applicants have not brought forward any 
convincing arguments showing that the alleged damage to the birds and other 
protected species living in the swamp was of such a nature as to directly affect 
their own rights under Article 8 § 1 of the Convention. It might have been 
otherwise if, for instance, the environmental deterioration complained of had 

168 According to the Commission, this right requires the State 'to take reasonable and other 
measures to prevent pollution and ecological degradation, to promote conservation, and to 
secure an ecologically sustainable development and use of natural resources', ibid., para. 52. 

169 Ibid., para. 54. 17° Fadeyeva v. Russia, supra footnote 57, paras. 68-70. 
171 Ibid., para. 69. 
172 Fiigerskiiild v. Sweden, ECtHR Application No. 37664/04, Decision as to admissibility 

(26 February 2008). 
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consisted in the destruction of a forest area in the vicinity of the applicants' 
house, a situation which could have affected more directly the applicants' own 
well-being. 173 

Still in the European context, the 'link' requirement seems even more 
demanding in connection with claims under Article 6 of the Convention. 
In Balmer-Schafroth v. Switzerland, the ECtHR characterised this require
ment as requiring both the existence of a 'dispute' over a 'civil right' recog
nised domestically and that the outcome of the allegedly flawed proceedings 
be 'directly decisive for the right in question'. 174 In casu, the applicants had 

opposed the extension of the operation permit of a nuclear power plant 
arguing that such operation threatened their life and health. The domestic 
authorities (the Swiss Federal Council) rejected their claim and the appli
cants challenged this proceeding before the ECtHR. The Court declared the 
application inadmissible. After noting that 'mere tenuous connections or 
remote consequences are not sufficient to bring Article 6 § 1 into play', 175 it 
concluded indeed that the applicants had failed: 

to show that the operation of Miihleberg power station exposed them personally 
to a danger that was not only serious but also specific and, above all, imminent. 
In the absence of such a finding, the effects on the population of the measures 
which the Federal Council could have ordered to be taken in the instant case 
therefore remained hypothetical.176 

In the American and African contexts, the 'link' requirement has been char

acterised more loosely. This is largely a consequence of the more progressive 
approach adopted by the case-law of the I CtHR in connection with indigenous 
and tribal peoples and the explicit formulation of peoples' rights in the African 
Charter. However, the understanding of the 'link' requirement remains 
demanding when no such collective rights are at stake. The ICommHR made 
this distinction in the above-mentioned Metropolitan Nature Reserve, where it 
noted that: 

petitions filed as actions for the common good are deemed inadmissible [but 
that] does not imply that the petitioner must always be able to identify with 
particularity each and every victim on whose behalf the petition is brought ... 
the Commission has considered admissible certain petitions submitted on 
behalf of groups of victims when the group itself was specifically defined, and 
when the respective rights of identifiable individual members were directly 
impaired by the situation giving rise to a stated complaint. Such is the case of 
members of a specific community.177 

173 Kyrtatos v. Greece, supra footnote 163, para. 53. 
174 Balmer-Schafroth and others v. Switzerland, ECtHR Application No. 22110/93, Judgment 

(26 August 1997), para. 32. 
175 Ibid. 176 Ibid., para. 40. 
177 Metropolitan Nature Reserve, supra footnote 165, para. 32. 
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The Commission referred to two examples of 'specific communities'. One 
reference is to indigenous groups, which have increasingly been treated as 
a collective human rights subject178 and for which the 'link' requirement is 
more lenient. The other reference is to a group of victims of a Colombian 
paramilitary group that share no indigenous or tribal identity. Yet, the circum
stances of the case (particularly the fact that the corpses of most of the victims 
had been thrown into the river and lost) justified their treatment as a group of 
petitioners despite the lack of individual identification. Thus, it would be 
difficult (albeit not impossible) to make an analogy between this (non
indigenous and non-tribal) group and a 'class' of people affected by some 
form of environmental degradation. 

The latter point raises the question of what has been referred to in the 
literature as 'mass claims' brought before human rights bodies179 and their 
potential use in the context of environmental protection. 

10.3.3.3 Mass Human Rights Claims: Who Speaks for the Environment? 
One significant development that has carved out some additional room for 
environmental protection within human rights has been the loosening of the 
link requirement in two main respects, namely the determination of those 
whose rights have been violated and of the entity that may bring the claim. 
These two issues are important to assess the room for bringing mass or 
collective claims, which require the identification of a class (by contrast to 
that of specific individuals) as well as of an entity representing such class (by 
contrast to a multitude of individual claims). 

In turn, mass or collective claims may be a key instrument of environmental 
protection because: (i) environmental degradation tends to affect many people; 
(ii) the individuals within such a group differ as to their position (whether with 
respect to location, vulnerability or impact) and their ability to bring a claim 
(including in their available resources); and (iii) granting individual relief 
(even to many different people) is a very reductive way of redressing wide
spread environmental harm. Thus, loosening the 'link' requirement to facil
itate collective claims may help expand the room for environmental protection 
within human rights. 

In this regard, there is a noticeable difference between, on the one hand, the 
European context and, on the other hand, the American and African contexts. 
Whereas in the former significant restrictions have been placed on the ability 
to bring a mass claim, in the latter such claims are made admissible either as 
a result of an explicit legal basis (in the African Charter) or of jurisprudential 
developments (in the American context). This broad picture must, however, be 
nuanced, as even in the European context there is some room for collective 
claims and, conversely, it remains unclear to what extent such claims could be 

178 See Sarayaku v. Ecuador, supra footnote 64, para. 231. 
179 Pavoni, supra footnote 162, pp. 37-47. 
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brought in the American context when indigenous and tribal peoples are not 
concerned. Let us look at this question in some more detail. 

The ECtHR's overall position regarding environment-related mass claims is 
restrictive. A useful starting-point to analyse this question is the ECtHR's 
decision in Atanasov v. Bulgaria. 180 This case is interesting not only for the 
overview of the relevant ECtHR's environmental jurisprudence that it 
provides, 181 but also because the deficient environmental reclamation scheme 
at stake in the case threatened both the applicant and a class (i.e. the local 
community living in the surroundings of the reclaimed mining pond). Indeed, 
the Bulgarian courts had found that the applicant and other people living in the 
area had a sufficient interest to bring proceedings under domestic law. Yet, the 
Court distanced itself from this finding and simply applied the basic test under 
Article 8 of the Convention requiring a direct link between environmental 
degradation and a serious individual impairment of a human right. 182 On this 
basis, it rejected the claim for breach of Article 8. Another - perhaps clearer -
example is the decision of the Court in Aydin v. Turkey, 183 where a group of 
owners challenged a dam and hydroelectricity development project affecting 
a natural park. The applicants invoked Articles 6 and 8 of the ECHR and 
claimed also a right to a healthy environment. The Court rejected both 
grounds and noted, in connection with Article 8, that, in truth, the applicants 
were trying to protect the environment rather than their rights: 

The applicants complain about the impact of the project on the ecosystem of the 
Munzur valley; they do not establish the repercussions of the construction of the 
dam on their way oflife or their property or the existence of a precise and direct 
threat against one of them.184 

In a subsequent case, Di Sarno v. Italy, 185 the Court slightly softened its 
approach. The applicants argued that the Italian authorities had failed to 
establish a satisfactory waste collection and management system, thus 
encroaching on the rights of the entire population of the Campania region. 
The Court did not accept this argument as such but, instead, it implicitly 
lowered the requirement for the establishment of a direct and serious impact 
by admitting that the population of a specific municipality (Soma Vesuviana), 
including the applicants, had been affected by the 'waste crisis'. 186 However, all 
in all, the ECtHR has yet to admit collective environmental claims as such, and 
it conditions their admissibility upon their conversion into an individual claim 
·subject to a demanding 'link' requirement. In other words, while individuals 
affected by environmental degradation may bring a claim and seek specific 
relief, the environment as such still has no voice in this legal context. 

180 Atanasov v. Bulgaria, supra footnote 48. 181 Ibid., paras. 66-75. 182 Ibid., paras. 76-9. 
183 Aydin and others v. Turkey, ECtHR Application No. 40806/07), Decision (ls May 2012). 
184 Ibid., para. 28 (our translation from the French text). 
185 Di Sarno and others v. Italy, ECtHR Application No. 30765/08, Judgment (10 January 2012). 
186 Ibid., para. 81. 
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The ICtHR has followed a different approach, although so far only in con
nection with indigenous and tribal peoples. As discussed earlier in this chapter, 
the ICtHR has expanded the scope of Article 21 (the right to property) to 
protect the relationship between such peoples or communities and their 
traditional lands. This amounts not only to giving a voice to such entities as 
a distinct subject of human rights but also to extending the scope of environ
mental protection to the entire area potentially affecting such peoples, which is 
of course far broader than the one affecting a specific individual. In addition, 
the centre of gravity of the protection thus offered is not human health and 
integrity broadly conceived, but the general state of the environment, at least to 
the extent that such an environment must be preserved to ensure the tradi
tional way of life of indigenous and tribal peoples. Environment-related 
collective claims thus become possible because there are criteria to identify 
a class (cultural criteria defining indigenous and tribal peoples) and there is 
a class representative (the authorities of the indigenous or tribal people). 
The rights protected are not merely those of a particular individual, but 
those of a collective subject. As noted by the ICtHR in Kichwa de Sarayaku 

v. Ecuador: 

On previous occasions, in cases concerning indigenous and tribal communities 
or peoples, the Court has declared violations to the detriment of members of 
indigenous or tribal communities and peoples. However, international legisla
tion concerning indigenous or tribal communities and peoples recognizes their 
rights as collective subjects of International Law and not only as individuals 
[reference to the UN Declaration on the Rights of Indigenous Peoples, ILO 
Convention 169 and the African Charter]. Given that indigenous or tribal 
communities and peoples, united by their particular ways of life and identity, 
exercise certain rights recognized by the Convention on a collective basis, the 
Court points out that the legal considerations expressed or issued in this 
Judgment should be understood from that collective perspective. 187 

And these collective subjects are in a better position than any individual 
member to speak for the environment and to claim general environmental 
redress because they are more broadly concerned with the state of the envir
onment than any particular person or family living in a specific location. 
As noted in the United Nations Declaration on the Rights of Indigenous 
Peoples: '[i)ndigenous peoples have the right to the conservation and protec
tion of the environment and the productive capacity of their lands or terri
tories and resources'. 188 Moreover, the ability to bring environment-related 
collective claims is further strengthened by the existence of a procedural basis 
in Article 44 of the American Convention, according to which any: 

187 Kichwa de Sarayaku v. Ecuador, supra footnote 64, para. 231. 
188 United Nations Declaration on the Rights oflndigenous Peoples, 13 September 2007, UN Doc. 

A/RES/61/295, para. 29(1). See also American Declaration on the Rights of Indigenous 
Peoples, 16 June 2016, OAS AG/RES.2888 (XLVI-0/16), p. 167, Art. XIX (fully devoted to 
a 'Right to protection of a healthy environment'). 
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group of persons, or any non governmental entity legally recognized in one or 
more member states of the Organization [the OAS], may lodge petitions with the 
Commission [ICommHR] containing denunciations or complaints of violation 
of this Convention by a State Party. 

Thus, in the American context, the environment benefits from a collective 
voice both at the substantive and the procedural level. 

As for the African context, the need for jurisprudential elaboration of 
collective claims is less acute because the African Charter explicitly provides 
for collective rights and representation. This can be illustrated by the already 
mentioned Ogoni case, 189 which was brought before the African Commission 
by two European NGOs and concerned both individual (e.g. Article 16) and 
collective (e.g. Articles 21 and 24) rights. 

Despite the potential of collective claims for environmental protection, the 
recognition of collective rights and jus standi is still limited by the application 
of the link requirement to such rights. For environmental degradation to be 
brought under human rights instruments, a link must be established between 
acts or omissions of a State, environmental degradation and an impairment of 
a collective right. This may be particularly challenging in some contexts, such 
as climate change, where the obstacles to proving such a link are formidable. 

10.3.3.4 Human Rights and Climate Change 190 

In the previous sections, we have seen that human rights approaches to 
environmental protection require a link between environmental degradation 
and an impairment of a human right. Such a link can be understood at 
different levels. One is the type of considerations (health or culture related) 
that have been used so far to argue that environmental degradation violates 
human rights. The other is the legal characterisation of the link (severity and 
directness). Both vary according to the legal context (treaty, specific provision, 
circumstances) but, generally speaking, the ECtHR has emphasised health 
considerations broadly understood whereas the ICtHR has concentrated on 
cultural considerations. The African Commission, because of the particular 
content of the African Charter, has focused on both. 

This overall picture is useful to understand the issue we now turn to, namely 
the 'adjective' selected to characterise the right to an environment of a certain 
quality. Commentators and adjudicatory bodies seem to pay little attention to 
this adjective assuming, perhaps justifiably, that using one or the other adjec
tive will not change the content and operation of such a right. Yet, wording is 
often important in facilitating legal breakthroughs. Speaking of a right to 
a 'healthy' environment may capture questions that go beyond health and 

189 Ogoni, supra footnote 75. 
190 This section draws partly upon J.E. Vifiuales, 'A Human Rights Approach to Extraterritorial 

Environmental Protection? An Assessment', in N. Bhuta (ed.), The Frontiers of Human Rights. 
Extraterritoriality and its Challenges (Oxford University Press, 2016), pp. 177-221. 
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into human integrity more broadly understood, but it may not easily encom
pass the protection of a traditional economic activity (e.g. tobacco production, 
fishing or animal husbandry191) or of aesthetic considerations. Similar limita
tions may apply to a right to a 'safe' (and perhaps also to a 'sound') environ
ment, although this characterisation may be easier to use for a 'collective' 
subject, to the extent that 'health' is an individual interest and can only be used 
for groups by analogy. Conversely, a right to a 'decent' or 'generally satisfac
tory' environment does not place the centre of gravity of the right on health 
and integrity considerations and it may more easily encompass cultural and 
even aesthetic considerations. Similarly, such right is better suited for 
a collective subject. 

These observations about wording may appear purely academic at first 
sight, but they are not. At present, human rights approaches are being explored 
to tackle environmental questions, including climate change and its effects 
(e.g. through the so-called 'slow onset events') that are very difficult to 
capture. 192 Of particular note is that the Paris Agreement refers to human 
rights for the first time in a treaty specifically focused on climate change. 

Acknowledging that climate change is a common concern of humankind, 
Parties should, when taking action to address climate change, respect, promote 
and consider their respective obligations on human rights, the right to health, 
the rights of indigenous peoples, local communities, migrants, children, persons 
with disabilities and people in vulnerable situations and the right to develop
ment, as well as gender equality, empowerment of women and intergenerational 
equity.193 

This important reference emphasises the relevance of human rights obliga
tions not only from the perspective of synergies (i.e. States' obligations to take 
action on climate change to respect, promote and fulfil their human rights 
obligations) but also from the perspective of conflicts (i.e. the action to address 

191 Tobacco production was claimed to be protected investments by reference to Chapter 11 of the 
NAFTA interpreted in the light of certain instruments on indigenous peoples' rights. See 
Grand River Enterprises Six Nations, Ltd, and others v. United States of America, NAFTA 
Arbitration (UNCITRAL Rules) , Award (12 January 2011), paras. 66- 7, 190. More generally, 
activities such as fishing or animal husbandry are protected as part of the traditional livelihood 
of some minorities for cultural reasons. See Ominayak v. Canada, supra footnote 40; Ilmari 
Liinsman v. Finland, supra footnote 40. 

192 Several initiatives have sought to conceptualise climate change matters in human rights terms. 
See, e.g., OHCHR, Report of the Office of the United Nations High Commissioner for Human 
Rights on the Relationship between Climate Change and Human Rights, 15 January 2009, UN 
Doc.A/HRC/10/61; UNEP, Climate Change and Human Rights (December 2015); Human 
Rights Council, 'Human rights and climate change', 28 June 2016, A/HRC/32/L.34; OHCHR, 
Analytical study on the relationship between climate change and the human right of everyone to 
the enjoyment of the highest attainable standard of physical and mental health, 6 May 2016, A/ 
HRC/32/23; Report of the Special Rapporteur on the issue of human rights obligations relating 
to the enjoyment of a safe, dean, healthy and sustainable environment, 1 February 2016, A/ 
HRC/31/52. 

193 See Adoption of the Paris Agreement, Decision 1/CP .21, 12 December 2015, FCCC/CP /2015/ 
L.9 (Paris Decision). The Paris Agreement is appended as an Annex (Paris Agreement) . 
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climate change must not lead to human rights violations). We discuss the first 
dimension here. We will revert to conflicts in the last section of this Chapter. 

In order to use a personal-injury-based system such as human rights law to 
prompt States to take mitigation and adaptation measures, the wording of 
a potential right to an environment of a certain quality must be carefully set. 
It is particularly challenging to bring climate change under the 'link' require
ment discussed in the previous section because the applicant must establish 
that acts or omissions of the State have resulted in interference with the 
climatic system that has triggered a specific extreme (or slow onset) weather 
event, which, in turn, has affected his/her rights . 194 This complex configur
ation normally takes place in a global context, which human rights law can 
only address through the assertion of extraterritorial human rights 
obligations. 195 Conceptually, establishing causality in such circumstances 
requires three steps: (i) the State (through acts or omissions) interferes 
with the climatic system; (ii) such interference causes an extreme weather 
event (e.g. a drought, a heatwave, a hurricane, etc.) or a slow onset event (e.g. 
melting of polar ice caps or rise of the sea level); and (iii) such an extreme or 
slow onset event results in a specific and sufficiently severe impairment of 
a human right. 

The practice of human rights courts has only addressed some portions of 
this complex configuration. Instead of extreme or slow onset environmental 
phenomena, the practice so far looks at more localised environmental threats 
or degradation. There are two causality inquiries to be conducted in this 
context: one between State action or inaction and such threats or degradation 
and the other between the latter and an individual impairment of a human 
right. Figure 10.4 summarises this point. 

194 For two on-going attempts in this regard see: Petition to the Commission on Human Rights of 
the Philippines requesting for Investigation of the Responsibility of the Carbon Majors for 
Human Rights Violations or Threats of Violations Resulting from the Impacts of Climate 
Change, submitted by Greenpeace Southeast Asia et al. (22 September 2015); Kelsey 
Cascadia Rose Juliana et al. v. United States of America et al., US District Court of Oregon 
(Eugene Division), Case No. 6:15-cv-01517-TC, Opinion and Order (10 November 2016) 
( denying two motions to dismiss a claim for violation of the rights to life, liberty and property 
and the duty to hold natural resources in trust for the people and future generations, as a result 
of the government's failure to curb emissions of carbon dioxide) . The Urgenda case took 
a different approach emphasising the government's duty to take mitigation action under its 
duty of care arising from domestic law: Urgenda Foundation v. State of Netherlands, Hague 
District Court, C/09/456689/HA ZA 13-1396 Judgrnent (24 June 2015) (translation). 

195 See A. Boyle, 'Human Rights and the Environment: Where Next?' (2012) 23 European Journal 
of International Law 613, 636- 41. 
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Although the proof of these connections may be challenging, it is far from 
impossible in the usual context where environmental cases have arisen, as 
suggested by the many decisions where human rights courts have found 
a violation of the relevant treaties. In the context of climate change, these 
two inquiries are far more complex. Whereas it is now well established that 
emissions of greenhouse gases are the main driver of climate change in the 
twentieth century (first causal inquiry), 196 the attribution of a specific weather 
event to climatic change is still too difficult to establish (second causal inquiry). 
This difficulty interrupts the causality flow. It is well known that climatic 
change causes an increase in the frequency of extreme weather events and 
drives slow onset events. It is even possible to identify which types of events 
(e.g. heat waves, droughts, hurricanes, ice-melting, sea-level rise, redistribu
tion of some diseases, etc.) can be triggered by climate change. What is missing 
is the link with a specific event affecting a specific area on a specific date. That 
is precisely what the second causality inquiry seeks to establish. 

Such difficulties can be illustrated by reference to the Inuit petition before the 
Inter-American Commission on Human Rights. 197 The petition was brought by 
the Inuit Circumpolar Conference on behalf of sixty-three named individuals and 
the Inuit people against the United States for breach of the American Declaration 
on Human Rights. According to the petition, through its acts and omissions, the 
United States, as the (then) world's major emitter of greenhouse gases, had 
contributed to climate change leading to a severe modification of the Arctic 
environment where the Inuit live and, thereby, to a violation of the human rights 
of the petitioners. The petition faced major obstacles in connection with both 
causality inquiries. With respect to the first inquiry, the petition referred to the 
correlation between the United States, estimated historical emissions (Section IV. 
D), resulting from its lack of regulatory action (Section V.D), and 30 per cent of 
the observed increase in temperature of approximately 0.6°Celsius in the period 
from 1850 to 2000.198 The petitioners acknowledged, however, that 'the actual 
correlation between cumulated emissions and temperature increase is subject to 
some uncertainty'.199 And even if it were not, the causation theories used in 
general international law are not well adapted to substituting correlation for 

196 See Intergovernmental Panel for Climate Change (IPCC), Climate Change 2013: The Physical 
Science Basis, Summary for Policymakers, section B, p. 2, and section D.3, p. 15 stating that 
'Warming of the climate system is unequivocal, and since the 1950s, many of the observed 
changes are unprecedented over decades to millennia ... It is extremely likely that human 
influence has been the dominant cause of the observed warming since the mid-20th century' 
(the term 'extremely likely' indicates, in the language of the IPCC, a probability of no less than 
95 per cent). 

197 See Inuit Circumpolar Conference, Petition to the Inter American Commission on Human 
Rights Seeking Relief from Violations Resulting from Global Warming Caused by Acts and 
Omissions of the United States (2005), available at: www.inuitcircumpolar.com/files/uploads/ 
icc-files/FINALPetitionICC.pdf (visited in 4 April2017) . On this case see D. Shelton, 'Human 
Rights Violations and Climate Change: The Last Days of the Inuit People' (2010) 37 Rutgers 
Law Record 182. 

198 Inuit petition, supra footnote 197, pp. 68-9. 199 Ibid., p. 69. 
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causation. Regarding the second causality inquiry, the petition identified in its 
Section N.C several effects on the Arctic environment attributable to climate 
change, including changes in ice and snow conditions, thawing permafrost, 
species redistribution and increasingly unpredictable weather conditions. But 
no specific link between climate change, a specific weather event and a specific 
impairment of a human right could be established (or between an instance of 
regulatory deficiency and these other steps). The Inter-American Commission 
did not take position on the merits of the Inuit Petition.200 It is therefore unclear 
whether the scientific evidence currently available on the impact of climate change 
on the Arctic environment would be sufficient for litigation purposes before an 
international human rights body. This said, the approach followed by the petition 
to formulate its claim provides a good illustration of the types of challenges faced 
by international human rights litigation in connection with climate change. 
Of note is the fact that whereas the first causality inquiry could be addressed 
scientifically (albeit through 'correlation'), the second one seemed far more 
difficult to bridge explicitly. 

There are different ways to overcome this important obstacle. The first way 
is of a scientific nature. Instead of changing the legal requirements, one would 
have to wait until it is scientifically possible to attribute a specific weather event 
to climatic change. The Inter-Governmental Panel on Climate Change (IPCC) 
has tried to gather scientific evidence in the last several years to do precisely 
this type of specific attribution201 but, whereas this link may eventually become 
well established for some high-profile weather events, it is unlikely that such 
will be the case for any extreme weather event that may arise in litigation. 

The second way would be to establish a compensation fund based on the 
contributions of States and companies that emit large amounts of greenhouse 
gases. This solution involves, in fact, overcoming the aforementioned obstacle 
in a legal manner by setting up a system that treats the emission of greenhouse 

! 
gases on the same footing with some hazardous but tolerated activities, as is the 
case with nuclear energy production or the transportation of -0i1.202 Such 
a question could potentially fall under the remit of the 'loss and damage' 
negotiations conducted under the UNFCCC or the Paris Agreement, although 
developed countries have strongly opposed attempts at framing this negotia-
. d fr , · , . 203 hon agen a om a compensation perspective. 

200 A. C. Revkin, 'Inuit Climate Change Petition Rejected', New York Times, 16 December 2006, 
www.nytimes.com/2006/l2/16/world/americas/16briefs-inuitcomplaint.html (visited in 
January 2014). But see HRC Res. 10/4, UN Doc. A/HRC/RES/10/4 (31 March 2009) (adopt
ing a position on the issue); HRC Res. 7/23, UN Doc. A/HRC/RES/7/23 (28 March 2008) 
( deciding to study the issue). 

201 IPCC, Managing the Risks of Extreme Weather Events and Disasters to Advance Climate 
Change Adaptation (2011) (so-called SREX). 

202 See Chapter 8. 
W

3 See Warsaw international mechanism for loss and damage associated with climate change 
(Decision -/CP.19), which carefully avoids framing this issue from a compensation 
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A third possibility would be to overcome this obstacle legally by recognising 
a right to an 'ecologically balanced' or 'generally satisfactory' environment, 
with the understanding that significant interference with the climatic system 
(first causality inquiry) may, as such, amount to a breach of such a right 
because it unbalances the environment or makes it generally unsatisfactory. 
This possibility has not been explored yet, and it may well remain unexplored 
until the implications of choosing the appropriate 'adjective' to characterise 
the right to an environment of a certain quality are well understood. Whereas 
such an approach would still pose several difficulties (e.g. what would amount 
to 'significant' interference with the climate? What is the meaning of'ecologi
cally balanced' or 'generally satisfactory' as an adjective? Can the jurisdiction of 
the State emitting greenhouse gases be extended extraterritorially, despite the 
fact that the victims are under the effective control of other States?), they would 
arise at the level of the first factual relationship (impact of emissions on the 
climatic system), which is currently more manageable than the second one. 
Moreover, granting such a right to a collective human rights subject, such as an 
indigenous or tribal people, another minority or perhaps even an entire 
population, would facilitate the proof that the environment is not 'ecologically 
balanced' or 'generally satisfactory' for a group that has traditionally lived in 
a now melting area (such as the Inuit204

) or in a low-lying island that may 
disappear as a result of sea-level rise.205 In the context of this book, this 
question can only be asked in the hope that it will nurture careful reflection 
as to the potential of adjusting such a right. 

10.4 Conflicts 

As noted in the introduction to this chapter, the conflicting dimension 
between human rights law and environmental law has been largely neglected 
by legal commentators and in international debates. The focus on synergies 
contrasts with the way the interactions between environmental norms and 
other bodies oflaw (e.g. trade law or investment law) have been studied, paying 
attention both to synergies and conflicts.206 There is perhaps a larger scope for 
synergies between human rights and environmental protection than between 

perspective. See also Paris Decision, supra footnote 193, para. 52 (expressly excluding the use 
of Article 8 of the Paris Agreement - devoted to loss and damage - as a basis for liability). 

204 Inuit petition, supra footnote 197, p. 70. 
205 See, e.g., Kalinga Seneviratne, Tuvalu Steps up Threat to Sue Australia, US, 8 September 2002, 

available at: www.tuvaluislands.com/news/archived/2002/2002-09-10.htm (describing the 
efforts of Tuvalu to initiate a lawsuit against the United States and Australia. In this case, 
the lawsuit envisioned was of an inter-State nature, but the population of Tuvalu could be 
considered as a collective subject in a human rights context). The Maldives has also been very 
active in linking climate change to human rights. See J. Knox, 'Linking Human Rights and 
Climate Change at the United Nations' (2009) 33 Harvard Environmental Law Review 477. 

206 See, e.g., J. Pauwelyn, Conflict of Norms in Public International Law (Cambridge University 
Press, 2003); Viftuales, supra footnote 4. 
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ConclusionIV.

1. Sustainable development is development that meets the needs of the present without

compromising the ability of future generations to meet their own needs. It contains within it

two key concepts:

the concept of 'needs', in particular the essential needs of the world's poor, to which

overriding priority should be given; and

the idea of limitations imposed by the state of technology and social organization on the

environment's ability to meet present and future needs.

2. Thus the goals of economic and social development must be defined in terms of

sustainability in all countries - developed or developing, market-oriented or centrally planned.

Interpretations will vary, but must share certain general features and must flow from a

consensus on the basic concept of sustainable development and on a broad strategic

framework for achieving it.

3. Development involves a progressive transformation of economy and society. A development

path that is sustainable in a physical sense could theoretically be pursued even in a rigid social

and political setting. But physical sustainability cannot be secured unless development policies

pay attention to such considerations as changes in access to resources and in the distribution

of costs and benefits. Even the narrow notion of physical sustainability implies a concern for

social equity between generations, a concern that must logically be extended to equity within

each generation.

I. The Concept of Sustainable Development

4 The satisfaction of human needs and aspirations in the major objective of development. The

essential needs of vast numbers of people in developing countries for food, clothing, shelter,

jobs - are not being met, and beyond their basic needs these people have legitimate aspirations

for an improved quality of life. A world in which poverty and inequity are endemic will always

• 

• 
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be prone to ecological and other crises. Sustainable development requires meeting the basic

needs of all and extending to all the opportunity to satisfy their aspirations for a better life.

5. Living standards that go beyond the basic minimum are sustainable only if consumption

standards everywhere have regard for long-term sustainability. Yet many of us live beyond the

world's ecological means, for instance in our patterns of energy use. Perceived needs are

socially and culturally determined, and sustainable development requires the promotion of

values that encourage consumption standards that are within the bounds of the ecological

possible and to which all can reasonably aspire.

6. Meeting essential needs depends in part on achieving full growth potential, and sustainable

development clearly requires economic growth in places where such needs are not being met.

Elsewhere, it can be consistent with economic growth, provided the content of growth reflects

the broad principles of sustainability and non-exploitation of others. But growth by itself is not

enough. High levels of productive activity and widespread poverty can coexist, and can

endanger the environment. Hence sustainable development requires that societies meet

human needs both by increasing productive potential and by ensuring equitable opportunities

for all.

7. An expansion in numbers can increase the pressure on resources and slow the rise in living

standards in areas where deprivation is widespread. Though the issue is not merely one of

population size but of the distribution of resources, sustainable development can only be

pursued if demographic developments are in harmony with the changing productive potential

of the ecosystem.

8. A society may in many ways compromise its ability to meet the essential needs of its people

in the future - by overexploiting resources, for example. The direction of technological

developments may solve some immediate problems but lead to even greater ones. Large

sections of the population may be marginalized by ill-considered development.

9. Settled agriculture, the diversion of watercourses, the extraction of minerals, the emission of

heat and noxious gases into the atmosphere, commercial forests, and genetic manipulation are

all examples or human intervention in natural systems during the course of development. Until

recently, such interventions were small in scale and their impact limited. Today's interventions

are more drastic in scale and impact, and more threatening to life-support systems both locally

and globally. This need not happen. At a minimum, sustainable development must not

endanger the natural systems that support life on Earth: the atmosphere, the waters, the soils,

and the living beings.

10. Growth has no set limits in terms of population or resource use beyond which lies ecological

disaster. Different limits hold for the use of energy, materials, water, and land. Many of these

will manifest themselves in the form of rising costs and diminishing returns, rather than in the

form of any sudden loss of a resource base. The accumulation of knowledge and the

development of technology can enhance the carrying capacity of the resource base. But

ultimate limits there are, and sustainability requires that long before these are reached, the

world must ensure equitable access to the constrained resource and reorient technological

efforts to relieve the presume.

A communications gap has kept environmental, population, and development

assistance groups apart for too long, preventing us from being aware of our

common interest and realizing our combined power. Fortunately, the gap is

closing. We now know that what unites us is vastly more important than what
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divides us.

We recognize that poverty, environmental degradation, and population growth are

inextricably related and that none of these fundamental problems can be

successfully addressed in isolation. We will succeed or fail together.

Arriving at a commonly accepted definition of 'sustainable development' remains a

challenge for all the actors in the development process.

'Making Common Cause'

U.S. Based Development, Environment, Population NGOs

WCED Public Hearing

Ottawa, 26-27 May 1986

11. Economic growth and development obviously involve changes in the physical ecosystem.

Every ecosystem everywhere cannot be preserved intact. A forest may be depleted in one part

of a watershed and extended elsewhere, which is not a bad thing if the exploitation has been

planned and the effects on soil erosion rates, water regimes, and genetic losses have been

taken into account. In general, renewable resources like forests and fish stocks need not be

depleted provided the rate of use is within the limits of regeneration and natural growth. But

most renewable resources are part of a complex and interlinked ecosystem, and maximum

sustainable yield must be defined after taking into account system-wide effects of exploitation.

12. As for non-renewable resources, like fossil fuels and minerals, their use reduces the stock

available for future generations. But this does not mean that such resources should not be

used. In general the rate of depletion should take into account the criticality of that resource,

the availability of technologies tor minimizing depletion, and the likelihood of substitutes being

available. Thus land should not be degraded beyond reasonable recovery. With minerals and

fossil fuels, the rate of depletion and the emphasis on recycling and economy of use should be

calibrated to ensure that the resource does not run out before acceptable substitutes are

available. Sustainable development requires that the rate of depletion of non renewable

resources should foreclose as few future options as possible.

13. Development tends to simplify ecosystems and to reduce their diversity of species. And

species, once extinct, are not renewable. The loss of plant and animal species can greatly limit

the options of future generations; so sustainable development requires the conservation of

plant and animal species.

14. So-called free goods like air and water are also resources. The raw materials and energy of

production processes are only partly converted to useful products. The rest comes out as

wastes. Sustainable development requires that the adverse impacts on the quality of air, water,

and other natural elements are minimized so as to sustain the ecosystem's overall integrity.

15. In essence, sustainable development is a process of change in which the exploitation of

resources, the direction of investments, the orientation of technological development; and

institutional change are all in harmony and enhance both current and future potential to meet

human needs and aspirations.

II. Equity and the Common Interest

16. Sustainable development has been described here in general terms. How are individuals in

the real world to be persuaded or made to act in the common interest? The answer lies partly

1629



in education, institutional development, and law enforcement. But many problems of resource

depletion and environmental stress arise from disparities in economic and political power. An

industry may get away with unacceptable levels or air and water pollution because the people

who bear the brunt of it are poor and unable to complain effectively. A forest may be destroyed

by excessive felling because the people living there have no alternatives or because timber

contractors generally have more influence then forest dwellers.

17. Ecological interactions do not respect the boundaries of individual ownership and political

jurisdiction. Thus:

In a watershed, the ways in which a farmer up the slope uses land directly affect run-off

on farms downstream.

the irrigation practices, pesticides, and fertilizers used on one farm affect the

productivity of neighbouring ones, especially among small farms.

The efficiency of a factory boiler determines its rate of emission of soot and noxious

chemicals and affects all who live and work around it.

The hot water discharged by a thermal power plant into a river or a local sea affects the

catch of all who fish locally.

18. Traditional social systems recognized some aspects of this interdependence and enforced

community control over agricultural practices and traditional rights relating to water, forests,

and land. This enforcement of the 'common interest' did not necessarily impede growth and

expansion though it may have limited the acceptance and diffusion of technical innovations.

19. Local interdependence has, if anything, increased because of the technology used in

modern agriculture and manufacturing. Yet with this surge of technical progress, the growing

'enclosure' of common lands, the erosion of common rights in forests and other resources, and

the spread of commerce and production for the market, the responsibilities for decision

making are being taken away from both groups and individuals. This shift is still under way in

many developing countries.

If the desert is growing, forest disappearing, malnutrition increasing, and people in

urban areas living in very bad conditions, it is not because we are lacking

resources but the kind of policy implemented by our rulers, by the elite group.

Denying people rights and peoples' interests is pushing us to a situation where it is

only the poverty that has a very prosperous future in Africa. And it is our hope that

your Commission, the World Commission, will not overlook these problems of

human rights in Africa and will put emphasis on it. Because it is only free people,

people who have rights, who are mature and responsible citizens, who then

participate in the development and in the protection of the environment.

Speaker from the floor

WCED Public Hearing

Nairobi, 23 Sept 1986

20. It is not that there is one set of villains and another of victims. All would be better off if each

person took into account the effect oœ" his or her acts upon others. But each is unwilling to

assume that others will behave in this socially desirable fashion, and hence all continue to

pursue narrow self-interest. Communities or governments can compensate for this isolation

• 

• 

• 

• 
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through laws, education, taxes, subsidies, and other methods. Well-enforced laws and strict

liability legislation can control harmful side effects. Most important, effective participation in

decision-making processes by local communities can help them articulate and effectively

enforce their common interest.

21. Interdependence is not simply a local phenomenon. Rapid growth in production has

extended it to the international plane, with both physical and economic manifestations. There

are growing global and regional pollution effects, such as in the more than 200 international

river basins and the large number of shared seas.

22. The enforcement of common interest often suffers because areas of political jurisdiction

and areas of impact do not coincide. Energy policies in one jurisdiction cause acid precipitation

in another. The fishing policies of one state affect the fish catch of another. No supranational

authority exists to resolve such issues, and the common interest can only be articulated

through international cooperation.

23. In the same way, the ability of a government to control its national economy is reduced by

growing international economic interactions. For example, foreign trade in commodities makes

issues of carrying capacities and resource scarcities an international concern. (See Chapter 3.)

If economic power and the benefits of trade were more equally distributed, common interests

would be generally recognized. But the gains from trade are unequally distributed, and

patterns of trade in, say, sugar affect not merely a local sugar-producing sector, but the

economies and ecologies of the many developing countries that depend heavily on this

product.

24. The search for common interest would be less difficult if all development and environment

problems had solutions that would leave everyone better off. This is seldom the case, and there

are usually winners and losers. Many problems arise from inequalities in access to resources.

An inequitable landowner ship structure can lead to overexploitation of resources in the

smallest holdings, with harmful effects on both environment and development. Internationally,

monopolistic control over resources can drive those who do not share in them to excessive

exploitation of marginal resources. The differing capacities of exploiters to commandeer 'free'

goods - locally, nationally, and internationally - is another manifestation of unequal access to

resources. 'Losers' in environment/development conflicts include those who suffer more than

their fair share of the health, property, and ecosystem damage costs of pollution.

25. As a system approaches ecological limits, inequalities sharpen. Thus when a watershed

deteriorates, poor farmers suffer more because they cannot afford the same anti-erosion

measures as richer farmers. When urban air quality deteriorates, the poor, in their more

vulnerable areas, suffer more health damage than the rich, who usually live in more pristine

neighbourhoods. When mineral resources become depleted, late-comers to the

industrialization process lose the benefits of low-cost supplies. Globally, wealthier nations are

better placed financially and technologically to cope with the effects of possible climatic change.

26. Hence, our inability to promote the common interest in sustainable development is often a

product of the relative neglect of economic and social justice within and amongst nations.

 

III. Strategic Imperatives

27. The world must quickly design strategies that will allow nations to move from their present,

often destructive, processes of growth and development onto sustainable development paths.

This will require policy changes in all countries, with respect both to their own development

and to their impacts on other nations' development possibilities. (This chapter concerns itself

with national strategies. The required reorientation in international economic relations is dealt
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with in Chapter 3.)

28. Critical objectives for environment and development policies that follow from the concept

of sustainable development include:

reviving growth;

changing the quality of growth;

meeting essential needs for jobs, food, energy, water, and sanitation;

ensuring a sustainable level of population;

conserving and enhancing the resource base:

reorienting technology and managing risk; and

merging environment and economics in decision making.

1. Reviving Growth

29. As indicated earlier, development that is sustainable has to address the problem of the

large number of people who live in absolute poverty - that is, who are unable to satisfy even the

most basic of their needs. Poverty reduces people's capacity to use resources in a sustainable

manner; it intensifies pressure on the environment. Most such absolute poverty is in

developing countries; in many, it has been aggravated by the economic stagnation of the 1980s.

A necessary but not a sufficient condition for the elimination of absolute poverty is a relatively

rapid rise in per capita incomes in the Third World. It is therefore essential that the stagnant or

declining growth trends of this decade be reversed.

30. While attainable growth rates will vary, a certain minimum is needed to have any impact on

absolute poverty. It seems unlikely that, taking developing countries as a whole, these

objectives can be accomplished with per capita income growth of under 3 per cent. (See Box

2-1.) Given current population growth rates, this would require overall national income growth

of around 5 per cent a year in the developing economies of Asia, 5.5 per cent in Latin America,

and 6 per cent in Africa and West Asia.

31. Are these orders of magnitude attainable? The record in South and East Asia over the past

quarter-century and especially over the last five years suggests that 5 per cent annual growth

can be attained in most countries, including the two largest, India and China. In Latin America,

average growth rates on the order of 5 per cent were achieved during the 1960s and 1970s, but

fell well below that in the first half of this decade, mainly because of the debt crisis./1 A revival

of Latin American growth depends on the resolution of this crisis. In Africa, growth rates

during the 1960s and 1970s were around 4-4.5 per cent, which at current rates of population

growth would mean per capita income growth of only a little over 1 per cent./2 Moreover,

during the 1980s, growth nearly halted and in two-thirds of the countries per capita income

declined./3 Attaining a minimum level of growth in Africa requires the correction of short-term

imbalances, and also the removal of deep-rooted constraints on the growth process.

32. Growth must be revived in developing countries because that is where the links between

economic growth, the alleviation of poverty, and environmental conditions operate most

directly. Yet developing countries are part of an interdependent world economy; their

prospects also depend on the levels and patterns of growth in industrialized nations. The

• 
• 
• 
• 
• 
• 
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medium-term prospects for industrial countries are for growth of 3-4 per cent, the minimum

that international financial institutions consider necessary if these countries are going to play a

part in expanding the world economy. Such growth rates could be environmentally sustainable

if industrialized nations can continue the recent shifts in the content of their growth towards

less material- and energy-intensive activities and the improvement of their efficiency in using

materials and energy.

Box 2-1 Growth, Redistribution, and Poverty

The poverty line is that level of income below which an individual or household

cannot afford on a regular basis the necessities of life. The percentage of the

population below that line will depend on per capita national income and the

manner in which it is distributed. How quickly can a developing country expect

to eliminate absolute poverty? The answer will vary from country to country,

but much can be learned from a typical case.

1.

Consider a nation in which half the population lives below the poverty line and

where the distribution of household incomes is as follows: the top one-fifth of

households have 50 per cent of total income, the next fifth have 20 per cent,

the next fifth have 14 per cent, the next fifth have 9 per cent, and the bottom

fifth have just 7 per cent. This is a fair representation of the situation in many

low-income developing countries.

2.

In this case, if the income distribution remains unchanged, per capita national

income would have to double before the poverty ratio drops from 50 to 10 per

cent. If income is redistributed in favour of the poor, this reduction can occur

sooner. Consider the case in which 25 per cent of the incremental income of the

richest one-fifth of the population is redistributed equally to the others. The

assumptions here about redistribution reflect three judgements. First, in most

situations redistributive policies can only operate on increases in income.

Second, in low-income developing countries the surplus that can be skimmed

off for redistribution is available only from the wealthier groups. Third,

redistributive policies cannot be so precisely targeted that they deliver benefits

only to those who are below the poverty line, so some of the benefits will accrue

to those who are just a little above it.

3.

The number of years required to bring the poverty ratio down from 50 to 10 per

cent ranges from:

18-24 years if per capita income grows at 3 per cent,

26-36 years if it grown at 2 per cent, and

51-70 years if it grows only at 1 per cent.

In each case, the shorter time is associated with the redistribution of 25 per

cent of the incremental income of the richest fifth of the population and the

longer period with no redistribution.

4.

So with per capita national income growing only at 1 per cent a year, the time

required to eliminate absolute poverty would stretch well into the next century.

If, however, the aim is to ensure that the world is well on its way towards

5.

0 

0 

0 
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sustainable development by the beginning of the next century, it is necessary to

aim at a minimum of 3 per cent per capita national income growth and to

pursue vigorous redistributive policies.

33. As industrialized nations use less materials and energy, however, they will provide smaller

markets for commodities and minerals from the developing nations. Yet if developing nations

focus their efforts upon eliminating poverty and satisfying essential human needs, then

domestic demand will increase for both agricultural products and manufactured goods and

some services. Hence the very logic of sustainable development implies an internal stimulus to

Third World growth.

34. Nonetheless, in large numbers of developing countries markets are very small; and for all

developing countries high export growth, especially of non-traditional items, will also be

necessary to finance imports, demand for which will be generated by rapid development. Thus

a reorientation of international economic relations will be necessary for sustainable

development, as discussed in Chapter 3.

2. Changing the quality of Growth

35. Sustainable development involves more than growth. It requires a change in the content of

growth, to make it less Material- and energy-intensive and more equitable in its impact. These

changes are required in all countries as part of a package of measures to maintain the stock of

ecological capital, to improve the distribution of income, and to reduce the degree of

vulnerability to economic crises.

36. The process of economic development must be more soundly based upon the realities of

the stock of capital that sustains it. This is rarely done in either developed or developing

countries. For example, income from forestry operations is conventionally measured in terms

of the value of timber and other products extracted, minus the costs of extraction. The costs of

regenerating the forest are not taken into account, unless money is actually spent on such

work. Thus figuring profits from logging rarely takes full account of the losses in future revenue

incurred through degradation of the forest. Similar incomplete accounting occurs in the

exploitation of other natural resources, especially in the case of resources that are not

capitalized in enterprise or national accounts: air, water, and soil. In all countries, rich or poor,

economic development must take full account in its measurements of growth of the

improvement or deterioration in the stock of natural resources.

37. Income distribution is one aspect of the quality of growth, as described in the preceding

section, and rapid growth combined with deteriorating income distribution may be worse than

slower growth combined with redistribution in favour of the poor. For instance, in many

developing countries the introduction of large-scale commercial agriculture may produce

revenue rapidly, but may also dispossess a large number of small farmers and make income

distribution more inequitable. In the long run, such a path may not be sustainable; it

impoverishes many people and can increase pressures on the natural resource base through

overcommercialized agriculture and through the marginalization of subsistence farmers.

Relying more on smallholder cultivation may be slower at first, but more easily sustained over

the long term.

People have acquired, often for the first time in history, both an idea of their
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relative poverty and a desire to emerge from it and improve the quality of their

lives. As people advance materially, and eat and live better, what, were once

luxuries tend to be regarded as necessities. The net result is that the demand for

food, raw materials, and power increases to an even greater degree than the

population. As demand increases, a greater and greater strain is put on the finite

area of the world's land to produce the products needed.

Dr. I. P. Garbouchev

Bulgarian Academy of Sciences

WCED Public Hearing

Moscow, 11 Dec 1986

38. Economic development is unsustainable if it increases vulnerability to crises. A drought

may force farmers to slaughter animals needed for sustaining production in future years. A

drop in prices may cause farmers or other producers to overexploit natural resources to

maintain incomes. But vulnerability can be reduced by using technologies that lower

production risks, by choosing institutional options that reduce market fluctuations, and by

building up reserves, especially of food and foreign exchange. A development path that

combines growth with reduced vulnerability is more sustainable than one that does not.

39. Yet it is not enough to broaden the range of economic variables taken into account.

Sustainability requires views of human needs and well-being that incorporate such

non-economic variables as education and health enjoyed for their own sake, clean air and

water, and the protection of natural beauty. It must also work to remove disabilities from

disadvantaged groups, many of whom live in ecologically vulnerable areas, such as many tribal

groups in forests, desert nomads, groups in remote hill areas, and indigenous peoples of the

Americas and Australasia.

40. Changing the quality of growth requires changing our approach to development efforts to

take account of all of their effects. For instance, a hydropower project should not be seen

merely as a way of producing more electricity; its effects upon the local environment and the

livelihood of the local community must be included in any balance sheets. Thus the

abandonment of a hydro project because it will disturb a rare ecological system could be a

measure of progress, not a setback to development./4 Nevertheless, in some cases,

sustainability considerations will involve a rejection of activities that are financially attractive in

the short run.

41. Economic and social development can and should be mutually reinforcing. Money spent on

education and health can raise human productivity. Economic developments can accelerate

social development by providing opportunities for underprivileged groups or by spreading

education more rapidly.

3. Meeting Essential Human Needs

42. The satisfaction of human needs and aspirations is so obviously an objective of productive

activity that it may appear redundant to assert its central role in the concept of sustainable

development. All too often poverty is such that people cannot satisfy their needs for survival

and well-being even if goods and services are available. At the same time, the demands of those

not in poverty may have major environmental consequences.

43. The principal development challenge is to meet the needs and aspirations of an expanding

developing world population. The most basic of all needs is for a livelihood: that is,
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employment. Between 1985 and 2000 the labour force in developing countries will increase by

nearly 800 million, and new livelihood opportunities will have to be generated for 60 million

persons every year./5 The pace and pattern of economic development have to generate

sustainable work opportunities on this scale and at a level of productivity that would enable

poor households to meet minimum consumption standards.

44. More food is required not merely to feed more people but to attack undernourishment. For

the developing world to eat, person for person, as well as the industrial world by the year

2000, annual increases of 5.0 per cent in calories and 5.8 per cent in proteins are needed in

Africa; of 3.4 and 4.0 per cent, respectively, in Latin America; and of 3.5 and 4.5 per cent in

Asia./6 Foodgrains and starchy roots are the primary sources of calories, while proteins are

obtained primarily from products like milk, meat, fish, pulses, and oil-seeds.

45. Though the focus at present is necessarily on staple foods, the projections given above also

highlight the need for a high rate of growth of protein availability. In Africa, the task is

particularly challenging given the recent declining per capita food production and the current

constraints on growth. In Asia and Latin America, the required growth rates in calorie and

protein consumption seem to be more readily attainable. But increased food production should

not be based on ecologically unsound production policies and compromise long-term prospects

for food security.

46. Energy is another essential human need, one that cannot be universally met unless energy

consumption patterns change. The most urgent problem is the requirements of poor Third

World households, which depend mainly on fuelwood. By the turn of the century, 3 billion

people may live in areas where wood is cut faster than it grows or where fuelwood is extremely

scarce./7 Corrective action would both reduce the drudgery of collecting wood over long

distances and preserve the ecological base. The minimum requirements for cooking fuel in

most developing countries appear to be on the order of 250 kilogrammes of coal equivalent per

capita per year. This is a fraction of the household energy consumption in industrial countries.

In the developing world, mostly in the Third World, we realize that the main problem

we have is that we do not have employment opportunities, and most of these

people who are unemployed move from rural areas and they migrate into the cities

and those who remain behind always indulge in processes - for example charcoal

burning - and all this leads to deforestation. So maybe the environmental

organizations should step in and look for ways to prevent this kind of destruction.

Kennedy Njiro

Student, Kenya Polytechnic

WCED Public Hearing

Nairobi, 23 Sept 1986

47. The linked basic needs of housing, water supply, sanitation, and health care are also

environmentally important. Deficiencies in these areas are often visible manifestations of

environmental stress. In the Third World, the failure to meet these key needs is one of the

major causes of many communicable diseases such as malaria, gastro-intestinal infestations,

cholera, and typhoid. Population growth and the drift into cities threaten to make these

problems worse. Planners must find ways of relying more on supporting community initiatives

and self-help efforts and on effectively using low-cost technologies. See Chapter 9.

4. Ensuring a Sustainable Level of Population
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48. The sustainability of development is intimately linked to the dynamics of population

growth. The issue, however, is not simply one of global population size. A child born in a

country where levels of material and energy use are high places a greater burden on the Earth's

resources than a child born in a poorer country. A similar argument applies within countries.

Nonetheless, sustainable development can be pursued more easily when population size is

stabilized at a level consistent with the productive capacity of the ecosystem.

49. In industrial countries, the overall rate of population growth is under 1 per cent, and

several countries have reached or are approaching zero population growth. The total

population of the industrialized world could increase from its current 1.2 billion to about 1.4

billion in the year 2025./8

50. The greater part of global population increase will take place in developing countries,

where the 1985 population of 3.7 billion may increase to 6.8 billion by 2025./9 The Third World

does not have the option of migration to 'new' lands, and the time available for adjustment is

much less than industrial countries had. Hence the challenge now is to quickly lower

population growth rates, especially in regions such as Africa, where these rates are increasing.

51. Birth rates declined in industrial countries largely because of economic and social

development. Rising levels of income and urbanization and the changing role of women all

played important roles. Similar processes are now at work in developing countries. These

should be recognized and encouraged. Population policies should be integrated with other

economic and social development programmes female education, health care, and the

expansion of the livelihood base of the poor. But time is short, and developing countries will

also have to promote direct measures to reduce fertility, to avoid going radically beyond the

productive potential to support their populations. In fact, increased access to family planning

services is itself a form of social development that allows couples, and women in particular, the

right to self-determination.

52. Population growth in developing countries will remain unevenly distributed between rural

and urban areas. UK projections suggest that by the first decade of the next century, the

absolute size of rural populations in most developing countries will start declining. Nearly 90

per cent of the increase in the developing world will take place in urban areas, the population of

which in expected to rise from 1.15 billion in 1985 to 3.25 million in 2025./10 The increase will be

particularly marked in Africa and, to a lesser extent, in Asia.

53. Developing-country cities are growing much faster than the capacity of authorities to cope.

Shortages of housing, water, sanitation, and mass transit are widespread. A growing

proportion of city-dwellers live in slums and shanty towns, many of them exposed to air and

water pollution and to industrial and natural hazards. Further deterioration is likely, given that

most urban growth will take place in the largest cities. Thus more manageable cities may be the

principal gain from slower rates of population growth.

54. Urbanization is itself part of the development process. The challenge is to manage the

process so as to avoid a severe deterioration in the quality of life. Thus the development of

smaller urban centres needs to be encouraged to reduce pressures in large cities. Solving the

impending urban crisis will require the promotion of self-help housing and urban services by

and for the poor, and a more positive approach to the role of the informal sector, supported by

sufficient funds for water supply, sanitation, and other services. See Chapter 9.

5. Conserving and Enhancing the Resource Base
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55. If needs are to be met on a sustainable basis the Earth's natural resource base must be

conserved and enhanced. Major changes in policies will be needed to cope with the industrial

world's current high levels of consumption, the increases in consumption needed to meet

minimum standards in developing countries, and expected population growth. However, the

case for the conservation of nature should not rest only with development goals. It is part of

our moral obligation to other living beings and future generations.

56. Pressure on resources increases when people lack alternatives. Development policies must

widen people's options for earning a sustainable livelihood, particularly for resource-poor

households and in areas under ecological stress. In a hilly area, for instance, economic

self-interest and ecology can be combined by helping farmers shift from grain to tree crops by

providing them with advice, equipment, and marketing assistance. Programmes to protect the

incomes of farmers, fishermen, and foresters against short-term price declines may decrease

their need to overexploit resources.

57. The conservation of agricultural resources is an urgent task because in many parts of the

world cultivation has already been extended to marginal lands, and fishery and forestry

resources have been overexploited. These resources must be conserved and enhanced to meet

the needs of growing populations. Land use in agriculture and forestry must be based on a

scientific assessment of land capacity, and the annual depletion of topsoil, fish stock, or forest

resources must not exceed the rate of regeneration.

58. The pressures on agricultural land from crop and livestock production can be partly

relieved by increasing productivity. But short-sighted, short-term improvements in

productivity can create different forms of ecological stress, such as the loss of genetic diversity

in standing crops, salinization and alkalization of irrigated lands, nitrate pollution of ground-

water, and pesticide residues in food. Ecologically more benign alternatives are available.

Future increases in productivity, in both developed and developing countries, should be based

on the better controlled application of water and agrochemicals, as well as on more extensive

use of organic manures and non-chemical means of pest control. These alternatives can be

promoted only by an agricultural policy based on ecological realities. (See Chapter 5.)

59. In the case of fisheries and tropical forestry, we rely largely on the exploitation of the

naturally available stocks. The sustainable yield from these stocks may well fall short of

demand. Hence it will be necessary to turn to methods that produce more fish, fuelwood, and

forest products under controlled conditions. Substitutes for fuelwood can be promoted.

60. The ultimate limits to global development are perhaps determined by the availability of

energy resources and by the biosphere's capacity to absorb the by-products of energy use./11/

These energy limits may be approached far sooner than the limits imposed by other material

resources. First, there are the supply problems: the depletion of oil reserves, the high cost and

environmental impact of coal mining, and the hazards of nuclear technology. Second, there are

emission problems, most notably acid pollution and carbon dioxide build up leading to global

warming.

I work with rubber trees in the Amazon. I am here to speak about the tropical

forest.

We live from this forest they want to destroy. And we want to take this opportunity

of having so many people here gathered with the same objective in mind to defend

our habitat, the conservation of forest, of tropical forest.
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In my area, we have about 14-16 native products that we extract from the forest,

besides all the other activities we have. So I think this must be preserved. Because

it is not only with cattle, not only with pasture lands, and not only with highways that

we will be able to develop the Amazon.

When they think of falling trees, they always think of building roads and the roads

bring destruction under a mask called progress. Let us put this progress where the

lands have already been deforested, where it is idle of labour and where we have

to find people work, and where we have to make the city grow. But let us leave

those who want to live in the forest, who want to keep it as it is.

We have nothing written. I don't have anything that was created in somebody's

office. There is no philosophy. It is just the real truth, because this is what our life

is.

Jaime Da Silva Araujo

Rubber Tapper Council

WCED Public Hearing

Sao Paulo, 28-29 Oct 1985

61. Some of these problems can be met by increased use of renewable energy sources. But the

exploitation of renewable sources such as fuelwood and hydropower also entails ecological

problems. Hence sustainability requires a clear focus on conserving and efficiently using

energy.

62. Industrialized countries must recognize that their energy consumption is polluting the

biosphere and eating into scarce fossil fuel supplies. Recent improvements in energy efficiency

and a shift towards less energy-intensive sectors have helped limit consumption. But the

process must be accelerated to reduce per capita consumption and encourage a shift to non

polluting sources and technologies. The simple duplication in the developing world of

industrial countries' energy use patterns is neither feasible nor desirable. Changing these

patterns for the better will call for new policies in urban development, industry location,

housing design, transportation systems, and the choice of agricultural and industrial

technologies.

63. Non-fuel mineral resources appear to pose fewer supply problems. Studies done before

1960 that assumed an exponentially growing demand did not envisage a problem until well into

the next century./12 since then, world consumption of most metals has remained nearly

constant, which suggests that the exhaustion of non-fuel minerals is even more distant. The

history of technological developments also suggests that industry can adjust to scarcity

through greater efficiency in use, recycling, and substitution. More immediate needs include

modifying the pattern of world trade in minerals to allow exporters a higher share in the value

added from mineral use, and improving the access of developing countries to mineral supplies,

as their demands increase.

Indigenous peoples are the base of what I guess could be called the environmental

security system. We are the gate-keepers of success or failure to husband our

resources. For many of us, however, the last few centuries have meant a major

loss of control over our lands and waters. We are still the first to know about

changes in the environment, but we are now the last to be asked or consulted.
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We are the first to detect when the forests are being threatened, as they are under

the slash and grab economics of this country. And we are the last to be asked

about the future of our forests. We are the first to feel the pollution of our waters,

as the Ojibway peoples of my own homelands in northern Ontario will attest. And,

of course, we are the last to be consulted about how, when, and where

developments should take place in order to assure continuing harmony for the

seventh generation.

The most we have learned to expect is to be compensated, always too late and

too little. We are seldom asked to help avoid the need for compensation by lending

our expertise and our consent to development.

Louis Bruyere

President, Native Council of Canada

WCED Public Hearing

Ottawa, 26-27 May 1986

64. The prevention and reduction of air and water pollution will remain a critical task of

resource conservation. Air and water quality come under pressure from such activities as

fertilizer and pesticide use, urban sewage, fossil fuel burning, the use of certain chemicals, and

various other industrial activities. Each of these is expected to increase the pollution load on

the biosphere substantially, particularly in developing countries. Cleaning up after the event is

an expensive solution. Hence all countries need to anticipate and prevent these pollution

problems, by, for instance, enforcing emission standards that reflect likely long-term effects,

promoting low-waste technologies, and anticipating the impact of new products, technologies,

and wastes.

6. Reorienting Technology and Managing Risk

65. The fulfilment of all these tasks will require the reorientation of technology the key link

between humans and nature. First, the capacity for technological innovation needs to be

greatly enhanced in developing countries so that they can respond more effectively to the

challenges of sustainable development. Second, the orientation of technology development

must be changed to pay greater attention to environmental factors.

66. The technologies of industrial countries are not always suited or easily adaptable to the

socio-economic and environmental conditions of developing countries. To compound the

problem, the bulk of world research and development addresses few of the pressing issues

facing these countries, such as arid-land agriculture or the control of tropical diseases. Not

enough is being done to adapt recent innovations in materials technology, energy conservation,

information technology, and biotechnology to the needs of developing countries. These gaps

must be covered by enhancing research, design, development, and extension capabilities in the

Third World.

67. In all countries, the processes of generating alternative technologies, upgrading traditional

ones, and selecting and adapting imported technologies should be informed by environmental

resource concerns. Most technological research by commercial organizations is devoted to

product and process innovations that have market value. Technologies are needed that

produce 'social goods', such as improved air quality or increased product life, or that resolve

problems normally outside the cost calculus of individual enterprises, such as the external

costs of pollution or waste disposal.

1640



68. The role of public policy is to ensure, through incentives and disincentives, that commercial

organizations find it worthwhile to take fuller account of environmental factors in the

technologies they develop. (See Chapter 6.) Publicly funded research institutions also need

such direction, and the objectives of sustainable development and environmental protection

must be built into the mandates of the institutions that work in environmentally sensitive

areas.

69. The development of environmentally appropriate technologies is closely related to

questions of risk management. Such systems as nuclear reactors, electric and other utility

distribution networks, communication systems, and mass transportation are vulnerable if

stressed beyond a certain point. The fact that they are connected through networks tends to

make them immune to small disturbances but more vulnerable to unexpected disruptions that

exceed a finite threshold. Applying sophisticated analyses of vulnerabilities and past failures to

technology design, manufacturing standards, and contingency plans in operations can make

the consequences of a failure or accident much less catastrophic.

70. The best vulnerability and risk analysis has not been applied consistently across

technologies or systems. A major purpose of large system design should be to make the

consequences of failure or sabotage less serious. There is thus a need for new techniques and

technologies - as well as legal and institutional mechanisms - for safety design and control,

accident prevention, contingency planning, damage mitigation, and provision of relief.

71. Environmental risks arising from technological and developmental decisions impinge on

individuals and areas that have little or no influence on those decisions. Their interests must

be taken into account. National and international institutional mechanisms are needed to

assess potential impacts of new technologies before they are widely used, in order to ensure

that their production, use, and disposal do not overstress environmental resources. Similar

arrangements are required for major interventions in natural systems, such as river diversion

or forest clearance. In addition, liability for damages from unintended consequences must be

strengthened and enforced.

7. Merging Environment and Economics in Decision Making

72. The common theme throughout this strategy for sustainable development is the need to

integrate economic and ecological considerations in decision making. They are, after all,

integrated in the workings of the real world. This will require a change in attitudes and

objectives and in institutional arrangements at every level.

73. Economic and ecological concerns are not necessarily in opposition. For example, policies

that conserve the quality of agricultural land and protect forests improve the long-term

prospects for agricultural development. An increase in the efficiency of energy and material use

serves ecological purposes but can also reduce costs. But the compatibility of environmental

and economic objectives is often lost in the pursuit of individual or group gains, with little

regard for the impacts on others, with a blind faith in science's ability to find solutions, and in

ignorance of the distant consequences of today's decisions. Institutional rigidities add to this

myopia.

74. One important rigidity is the tendency to deal with one industry or sector in isolation,

failing to recognize the importance of intersectoral linkages. Modern agriculture uses

substantial amounts of commercially produced energy and large quantities of industrial

products. At the same time, the more traditional connection - in which agriculture is a source
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of raw materials for industry - is being diluted by the widening use of synthetics. The energy-

industry connection is also changing, with a strong tendency towards a decline in the energy

intensity of industrial production in industrial countries. In the Third World, however, the

gradual shift of the industrial base towards the basic material producing sectors is leading to an

increase in the energy intensity of industrial production.

75. These inter sectoral connections create patterns of economic and ecological

interdependence rarely reflected in the ways in which policy is made. Sectoral organizations

tend to pursue sectoral objectives and to treat their impacts on other sectors as side effects,

taken into account only if compelled to do so. Hence impacts on forests rarely worry those

involved in guiding public policy or business activities in the fields of energy, industrial

development, crop husbandry, or foreign trade. Many of the environment and development

problems that confront us have their roots in this sectoral fragmentation of responsibility.

Sustainable development requires that such fragmentation be overcome.

The issues that have been brought forward here, I think, are wide-ranging and

maybe you know, maybe you don't know, the answers to all those issues. But at

least by hearing all those questions, stories, all these expressions that have been

put forward, at least you could have some idea.

You don't know the answers nor the solutions, but you could suggest the way to

solve many problems and this is by suggesting either to governments, or the UN,

or international agencies, to solve any problem the best way: that is to include

those with direct interests in it. The beneficiaries, as well as the victims of any

development issue should be included, should be heard.

I think that is the one thing, maybe that all of us are hearing here, or expecting: that

in every development planning or development issue as much as possible to listen

and to include, to consult the people concerned. If that is taken care of, at least

one step of the problem is resolved.

Ismid Hadad

Chief Editor, Prisma

WCED Public Hearing

Jakarta, 26 March 1985

76. Sustainability requires the enforcement of wider responsibilities for the impacts of

decisions. This requires changes in the legal and institutional frameworks that will enforce the

common interest. Some necessary changes in the legal framework start from the proposition

that an environment adequate for health and well-being is essential for all human beings

including future generations. Such a view places the right to use public and private resources in

its proper social context and provides a goal for more specific measures.

77. The law alone cannot enforce the common interest. It principally needs community

knowledge and support, which entails greater public participation in the decisions that affect

the environment. This is best secured by decentralizing the management of resources upon

which local communities defend, and giving these communities an effective say over the use f

these resources. It will also require promoting citizens' initiatives, empowering people's

organizations, and strengthening local democracy./13

78. Some large-scale projects, however, require participation on a different basis. Public

inquiries and hearings on the development and environment impacts can help greatly in
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drawing attention to different points of view. Free access to relevant information and the

availability of alternative sources of technical expertise can provide an informed basis for public

discussion. When the environmental impact of a proposed project is particularly high, public

scrutiny of the case should be mandatory and, wherever feasible, the decision should be

subject to prior public approval, perhaps by referendum.

It has not been too difficult to push the environment lobby of the North and the

development lobby of the South together. And there is now in fact a blurring of the

distinction between the two, so they are coming to have a common consensus

around the theme of sustainable development.

The building blocks are there. Environmental concern is common to both sides.

Humanitarian concern is common to both sides. The difference lies in the methods

of each and the degree to which each side tries to achieve its own economic

interest through the development assistance process.

The time is right for bridging this gap for some very pragmatic political reasons.

First of all, the people of the North do not want to see their taxes wasted.

Secondly, they do not want to see growing poverty, and they obviously care for the

environment, be it the environment of the North, where they live, or of the South.

And the majority of people in the South do not want short-term overpass solutions.

In effect, there is a political community of interest, North and South, in the concept

of sustainable development that you can build upon.

Richard Sandbrook

International institute for Environment and Development

WCED Public Hearing

Oslo, 24-25 June 1985

79. Changes are also required in the attitudes and procedures of both public and private-sector

enterprises. Moreover, environmental regulation must move beyond the usual menu of safety

regulations, zoning laws, and pollution control enactments; environmental objectives must be

built into taxation, prior approval procedures for investment and technology choice, foreign

trade incentives, and all components of development policy.

80. The integration of economic and ecological factors into the law and into decision making

systems within countries has to be matched at the international level. The growth in fuel and

material use dictates that direct physical linkages between ecosystems of different countries

will increase. Economic interactions through trade, finance, investment, and travel will also

grow and heighten economic and ecological interdependence. Hence in the future, even more

so than now, sustainable development requires the unification of economics and ecology in

international relations, as discussed in the next chapter.

IV. Conclusion

81. In its broadest sense, the strategy for sustainable development aims to promote harmony

among human brings and between humanity and nature. In the specific context of the

development and environment crises of the 1980s, which current national and international

political and economic institutions have not and perhaps cannot overcome, the pursuit of

sustainable development requires:
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a political system that secures effective citizen participation in decision making.

an economic system that is able to generate surpluses and technical knowledge on a

self-reliant and sustained basis

a social system that provides for solutions for the tensions arising from disharmonious

development.

a production system that respects the obligation to preserve the ecological base for

development,

a technological system that can search continuously for new solutions,

an international system that fosters sustainable patterns of trade and finance, and

an administrative system that is flexible and has the capacity for self-correction.

82. These requirements are more in the nature of goals that should underlie national and

international action on development. What matters is the sincerity with which these goals are

pursued and the effectiveness with which departures from them are corrected
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economy, annual global per capita GDP growth rates of around 3 per cent can be achieved. This

growth is at least as great as that regarded in this report as a minimum for reasonable

development. But this path would require huge structural changes to allow market penetration

of efficient technologies, and it seems unlikely to be fully realizable by most governments

during the next 40 years.

14. The crucial point about these lower, energy-efficient futures is not whether they are

perfectly realisable in their proposed time frames. Fundamental political and institutional

shifts are required to restructure investment potential in order to move along these lower,

more energy-efficient paths.

15. The Commission believes that there is no other realistic option open to the world for the

21st century. The ideas behind these lower scenarios are not fanciful. Energy efficiency has

already shown cost-effective results. In many industrial countries, the primary energy required

to produce a unit of GDP has fallen by as much as a quarter or even a third over the last 13

years, much of it from implementing energy efficiency measures./19 Properly managed,

efficiency measures could allow industrial nations to stabilize their primary energy

consumption by the turn of the century. They would also enable developing countries to

achieve higher levels of growth with much reduced levels of investment, foreign debt, and

environmental damage. But by the early decades of the 21st century they will not alleviate the

ultimate need for substantial new energy supplies globally.

II. Fossil Fuels: The Continuing Dilemma

16. Many forecasts of recoverable oil reserves and resources suggest that oil production will

level off by the early decades of the next century and then gradually fall during a period of

reduced supplies and higher prices. Gas supplies should last over 200 years and coal about

3.000 years at present rates of use. These estimates persuade many analysts that the world

should immediately embark on a vigorous oil conservation policy.

17. In terms of pollution risks, gas is by far the cleanest fuel, with oil next and coal a poor third.

But they all pose three interrelated atmospheric pollution problems: global warming,/20 urban

industrial air pollution,/21 and acidification of the environment./22 Some of the wealthier

industrial countries may possess the economic capacity to cope with such threats. Most

developing countries do not.

18. These problems are becoming more widespread particularly in tropical and subtropical

regions, but their economic, social, and political repercussions are as yet not fully appreciated

by society. With the exception of CO2, air pollutants can be removed from fossil fuel

combustion processes at costs usually below the costs of damage caused by pollution./23

However, the risks of global warming make heavy future reliance upon fossil fuels problematic.

1. Managing Climatic change

19. The burning of fossil fuels and, to a lesser extent, the loss of vegetative cover, particularly

forests, through urban-industrial growth increase the accumulation of CO2 in the atmosphere.

The pre-industrial concentration was about 280 parts of carbon dioxide per million parts of air

by volume. This concentration reached 340 in 1980 and is expected to double to 560 between

the middle and the end of the next century./24 Other gases also play an important role in this

'greenhouse effect', whereby solar radiation is trapped near the ground, warming the globe and

changing the climate.
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20. After reviewing the latest evidence on the greenhouse effect in October 1985 at a meeting in

Villach, Austria, organized by the WMO, UNEP, and ICSU, scientists from 29 industrialized

and developing countries concluded that climate change must be considered a 'plausible and

serious probability. They further concluded that: 'Many important economic and social

decisions are being made today on ... major water resource management activities such as

irrigation and hydropower; drought relief; agricultural land use; structural designs and coastal

engineering projects; and energy planning - all based on the assumption that past climatic

data, without modification, are a reliable guide to the future. This is no longer a good

assumption'./25

21. They estimated that if present trends continue, the combined concentration of CO2 and

other greenhouse gases in the atmosphere would be equivalent to a doubling of CO2 from

pre-industrial levels, possibly as early as the 2030s, and could lead to a rise in global mean

temperatures 'greater than any in man's history'./26 Current modelling studies and

'experiments' show a rise in globally averaged surface temperatures, for an effective CO2

doubling, of somewhere between 1.5°C and 4.5°C, With the warming becoming more

pronounced at higher latitudes during winter than at the equator.

22. An important concern is that a global temperature rise of 1.5-4.5°C, with perhaps a two to

three times greater warming at the poles, would lead to a sea level rise of 25-140

centimetres./27 A rise in the upper part of this range would inundate low-lying coastal cities

and agricultural areas, and many countries could expect their economic, social, and political

structures to be severely disrupted. It would also alow the 'atmospheric heat-engine', which is

driven by the differences between equatorial and polar temperatures, thus influencing rainfall

regimes./28 Experts believe that crop and forest boundaries will move to higher latitudes; the

effects of warmer oceans on marine ecosystems or fisheries and food chains are also virtually

unknown.

23. There is no way to prove that any of this will happen until it actually occurs. The key

question is: How much certainty should governments require before agreeing to take action? If

they wait until significant climate change is demonstrated, it may be too late for any

countermeasures to be effective against the inertia by then stored in this massive global

system. The very long time lags involved in negotiating international agreement on complex

issues involving all nations have led some experts to conclude that it is already late./29 Given

the complexities and uncertainties surrounding the issue, it is urgent that the process start

now. A four track strategy is needed, combining:

improved monitoring and assessment of the evolving phenomena;

increased research to improve knowledge about the origins, mechanisms, and effects of

the phenomena;

the development of internationally agreed policies for the reduction of the causative

gases; and

adoption of strategies needed to minimize damage and cope with the climate changes,

and rising sea level.

24. No nation has either the political mandate or the economic power to combat climatic

change alone. However, the Villach statement recommended such a four track strategy for

climate change, to be promoted by governments and the scientific community through WMO,

UNEP, and ICSU - backed by a global convention if necessary./30
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It is difficult to imagine an issue with more global impacts on human societies and

the natural environment than the greenhouse effect. The signal is unclear but we

may already be witnessing examples, if not actual greenhouse effects, in Africa.

The ultimate potential impacts of a greenhouse warming could be catastrophic. It is

our considered judgement that it is already very late to start the process of policy

consideration. The process of heightening public awareness, of building support

for national policies, and finally for developing multilateral efforts to slow the rate

of emissions growth will take time to implement.

The greenhouse issue is an opportunity as well as a challenge; not surprisingly, it

provides another important reason to implement sustainable development

strategies.

Irving Mintzer

World Resources Institute

WCED Public Hearing

Oslo, 24-25 June 1985

25. While these strategies are being developed, more immediate policy measures can and

should be adopted. The most urgent are those required to increase and extend the recent

steady gains in energy efficiency and to shift the energy mix more towards renewables. Carbon

dioxide output globally could be significantly reduced by energy efficiency measures without

any reduction of the tempo of GDP growth./31 These measures would also serve to abate other

emissions and thus reduce acidification and urban-industrial air pollution. Gaseous fuels

produce less carbon dioxide per unit of energy output than oil or coal and should be promoted,

especially for cooking and other domestic uses.

26. Gases other than carbon dioxide are thought to be responsible for about one-third of

present global warming, and it is estimated that they will cause about half the problem around

2030./32 some of these, notably chlorofluorocarbons used as aerosols, refrigeration chemicals,

and in the manufacture of plastics, may be more easily controlled than CO2. These, although

not strictly energy-related, will have a decisive influence on policies for managing carbon

dioxide emissions.

27. Apart from their climatic effect, chlorofluorocarbons are responsible to a large extent for

damage to the earth's stratospheric ozone./33 The chemical industry should make every effort

to find replacements, and governments should require the use of such replacements when

found (as some nations have outlawed the use of these chemicals as aerosols). Governments

should ratify the existing ozone convention and develop protocols for the limitation of

chlorofluorocarbon emissions, and systematically monitor and report implementation.

28. A lot of policy development work is needed. This should proceed hand in hand with

accelerated research to reduce remaining scientific uncertainties. Nations urgently need to

formulate and agree upon management policies for all environmentally reactive chemicals

released into the atmosphere by human activities, particularly those that can influence the

radiation balance on earth. Governments should initiate discussions leading to a convention on

this matter.

29. If a convention on chemical containment policies cannot be implemented rapidly,

governments should develop contingency strategies and plans for adaptation to climatic
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change. In either case, WMO, UNEP, WHO, ICSU, and other relevant international and

national bodies should be encouraged to coordinate and accelerate their programmes to

develop a carefully integrated strategy of research, monitoring, and assessment of the likely

impacts on climate, health, and environment of all environmentally reactive chemicals released

into the atmosphere in significant quantities.

2. Reducing Urban-Industrial Air Pollution

30. The past three decades of generally rapid growth worldwide have seen dramatic increases

in fuel consumption for heating and cooling, automobile transport, industrial activities, and

electricity generation. Concern over the effects of increasing air pollution in the late 1960s

resulted in the development of curative measures, including air-quality criteria, standards, and

add-on control technologies that can remove pollutants cost-effectively. All these greatly

reduced emissions of some of the principal pollutants and cleaned air over many cities. Despite

this, air pollution has today reached serious levels in the cities of several industrial and newly

industrialized countries as well as in those of most developing countries, which in some cases

are by now the world's most polluted urban areas.

31. The fossil fuel emissions of principal concern in terms of urban pollution, whether from

stationary or mobile sources, include sulphur dioxide, nitrogen oxides, carbon monoxide,

various volatile organic compounds, fly ash, and other suspended particles. They can injure

human health and the environment, bringing increased respiratory complaints, some

potentially fatal. But these pollutants can be contained so as to protect human health and the

environment and all governments should take steps to achieve acceptable levels of air quality.

32. Governments can establish and monitor air quality goals and objectives, allowable

atmospheric loadings, and related emission criteria or standards, as some successfully do

already. Regional organizations can support this effort. Multilateral and bilateral development

assistance agencies and development banks should encourage governments to require that the

most energy-efficient technology be used when industries and energy utilities plan to build new

or extend existing facilities.

3. Damage from the Long-Range Transport of Air Pollution

33. Measures taken by many industrialized countries in the 1970s to control urban and

industrial air pollution (high chimney stacks, for example) greatly improved the quality of the

air in the cities concerned. However, it quite unintentionally sent increasing amounts of

pollution across national boundaries in Europe and North America, contributing to the

acidification of distant environments and creating new pollution problems. This was manifest

in growing damage to lakes, soils, and communities of plants and animals./34 Failure to control

automobile pollution in some regions has seriously contributed to the problem.

34. Thus atmospheric pollution, once perceived only as a local urban-industrial problem

involving people's health, is now also seen as a much more complex issue encompassing

buildings, ecosystems, and maybe even public health over vast regions. During transport in the

atmosphere, emissions of sulphur and nitrogen oxides and volatile hydrocarbons are

transformed into sulphuric and nitric acids, ammonium salts, and ozone. They fall to the

ground, sometimes many hundreds or thousands of kilometres from their origins, as dry

particles or in rain, snow, frost, fog, and dew. Few studied of their socio-economic costs are

available, but these demonstrate that they are quite large and suggest that they are growing

rapidly./35 They damage vegetation, contribute to land and water pollution, and corrode
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buildings, metallic structures and vehicles, causing billions of dollars in damage annually.

35. Damage first became evident in Scandinavia in the 1960s. Several thousand lakes in

Europe, particularly in southern Scandinavia/36, and several hundreds in North America/37

have registered a steady increase in acidity levels to the point where their natural fish

populations have declined or died out. The same acids enter the soil and groundwater,

increasing corrosion of drinking water piping in Scandinavia./38

36. The circumstantial evidence indicating the need for action on the sources of acid

precipitation is mounting with a speed that gives scientists and governments little time to

assess it scientifically. Some of the greatest observed damage has been reported in Central

Europe, which is currently receiving more than one gramme of sulphur on every square metre

of ground each year, at least five times greater than natural background./39 There was little

evidence of tree damage in Europe in 1970. In 1962, the Federal Republic of Germany reported

visible leaf damage in its forest plot samples nationwide, amounting in 1983 to 34 per cent, and

rising in 1985 to BO per cent./40 Sweden reported light to moderate damage in 30 per cent of

its forests, and various reports from other countries in Eastern and Western Europe are

extremely disquieting. So far an estimated 14 per cent of all European forestland is affected./41

37. The evidence is not all in, but many reports show soils in parts of Europe becoming acid

throughout the tree rooting layers,/42 particularly nutrient-poor soils such as those of

Southern Sweden/43 The precise damage mechanisms are not known, but all theories include

an air pollution component. Root damage/44 and leaf damage appear to interact - affecting the

ability of the trees both to take up water from the soil and to retain it in the foliage, so that they

become particularly vulnerable to dry spells and other stresses. Europe may be experiencing an

immense change to irreversible acidification, the remedial costs of which could be beyond

economic reach./45 (See Box 7-3.) Although there are many options for reducing sulphur,

nitrogen, and hydrocarbon emissions, no single pollutant control strategy is likely to be

effective in dealing with forest decline. It will require a total integrated mix of strategies and

technologies to improve air quality, tailored for each region.

A forest in an ecosystem that exists under certain environmental conditions, and if

you change the conditions, the system is going to change. It is a very difficult task

for ecologists to foresee what changes are going to be because the systems are

so enormously complex.

The direct causes behind an individual tree dying can be far removed from the

primary pressure that brought the whole system into equilibrium. One time it might

be ozone, another time it may be SO2, a third time it may be aluminium poisoning.

I can express myself by an analogy: If there is famine, there are relatively few

people who die directly from starvation: they die from dysentery or various

infectious diseases. And in such a situation, it is not of very much help to send

medicine instead of food. That means that in this situation, it is necessary to

address the primary pressures against the ecosystem.

Alf Johnels

Swedish Museum of Natural History

WCED Public Hearing

Oslo, 24-25 June 1985

38. Evidence of local air pollution and acidification in Japan and also in the newly
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industrialized countries of Asia, Africa, and Latin America is beginning to emerge. China and

the Republic of Korea seem particularly vulnerable, as do Brazil, Colombia, Ecuador, and

Venezuela. So little is known about the likely environmental loading of sulphur and nitrogen in

these region and about the acid-neutralizing capacity of tropical lakes and forest soils that a

comprehensive programme of investigation should be formulated without delay./46

39. Where actual or potential threats from acidification exist, governments should map

sensitive areas, assess forest damage annually and soil impoverishment every five years

according to regionally agreed protocols, and publish the findings. They should support

transboundary monitoring of pollution being carried out by agencies in their region and, where

there is no such agency, create one or give the job to any suitable regional body. Governments

in many regions could gain significantly from early agreement to prevent transboundary air

pollution and the enormous damage to their economic base now being experienced in Europe

and North America. Even though the exact causes of the damage are hard to prove, reduction

strategies are certainly within reach and economic. They could be viewed as a cheap insurance

policy compared with the vast amount of potential damage these strategies avoid.
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Box 7-3 The Damage and Control Costs of Air Pollution

It is very difficult to quantify damage control costs, not least because cost figures are

highly dependent on the control strategy assumed. However, in the eastern United

States, it has been estimated that halving the remaining sulphur dioxide emissions

from existing sources would cost $5 billion a year, increasing present electricity rates

by 2-3 per cent. If nitrogen oxides are figured in, the additional costs might be as high

as $6 billion a year. Materials corrosion damage alone is estimated to cost $7 billion

annually in 17 states in the eastern United states.

Estimates of the annual costs of securing a 55 to 65 per cent reduction in the

remaining sulphur emissions in the countries of the European Economic Community

between 1980 and 2000 range from $4.6 billion to $6.7 billion (1982 dollars) per year.

Controls on stationary boilers to reduce nitrogen levels by only 10 per cent annually

by the year 2000 range between $100,000 and $400,000 (1982 dollars). These

figures translate into a one-time increase of about 6 per cent in the price of electrical

power to the consumer. Studies place damage costs due to material and fish losses

alone at $3 billion a year, while damage to crops, forests, and health are estimated to

exceed $10 billion per year. Technologies for drastically reducing oxides of nitrogen

and hydrocarbons from automobile exhaust gases are readily available and routinely

used in North America and Japan, but not in Europe.

Japanese laboratory studies indicate that air pollution and acid rain can reduce some

wheat and rice crop production, perhaps by as much as 30 per cent.

Sources: U.S. Congress, Office of Technology Assessment, Acid Rain and

Transported Air Pollutants: Implications for Public Policy (Washington,

DC: U.S. Government Printing Office, 1985); U.S. Environmental Protection Agency,

Acid Deposition Assessment (Washington, DC: 1985); I.M. Torrens, 'Acid Rain

and Air Pollution: A Problem of Industrialization', prepared for WCED, 1985; P.

Mandelbaum, Acid Rain - Economic Assessment (New York: Plenum Press,

1985); M. Hashimoto, 'National Air quality Management Policy of Japan', prepared

for WCED, 1985; OECD, The State of the Environment (Paris: 1985).

III. Nuclear Energy: Unsolved Problems

1. The Peaceful Atom

40. In the years following the Second World War, the nuclear knowledge that under military

control had led to the production of atomic weapons was redeployed for peaceful 'energy'

purposes by civilian technologists. Several benefits were obvious at the time.

41. It was also realized that no energy source would ever be risk-free. There was the danger of

nuclear war, the spread of atomic weapons, and nuclear terrorism. But intensive international

cooperation and a number of negotiated agreements suggested that these dangers could be

avoided. For instance, the Nonproliferation Treaty (NPT), drafted in its final form in 1969,

included a promise by signatory governments possessing nuclear weapons and expertise to

pursue and undertake nuclear disarmament ad also to assist the non-nuclear signatories in
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Our Common Future, Chapter 12: Towards Common Action:
Proposals For institutional and Legal Change

The Challenge for Institutional and Legal ChangeI.

Shifting the Focus to the Policy Sources1.

New Imperatives for International Cooperation2.

Proposals for Institutional and Legal ChangeII.

Getting at the Sources1.

1.1 National Policies and Institutions

1.2 Regional and Interregional Action

1.3 Global Institutions and Programmes

Dealing With the Effects2.

2.1 National Environmental Protection and Natural
Resources Management Agencies

2.2 Strengthen the United Nations Environment Programme

2.2.1 Focus on Environmental Protection Issues

2.2.2 Priority to Global Environmental Assessment and Reporting

2.2.3 Strengthen International Environmental Cooperation

2.2.4. Increase the Revenue and Focus of the Environment Fund

Assessing Global Risks3.

Making Informed Choices4.

4.1 Increase the Role of the Scientific Community and
Non-Governmental Organizations

4.2 Increase Cooperation with Industry
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Providing the Legal Means5.

5.1 Recognizing Rights and Responsibilities

5.2 A Universal Declaration and a Convention on
Environmental Protection and Sustainable Development

5.3 Strengthen and Extend Existing International
Conventions and Agreements

5.4 Avoiding and Settling Environmental Disputes

Investing in Our Future6.

6.1 National Action

6.2 International Action

6.2.1 Reorienting Multilateral Financial Institutions

6.2.2 Reorienting Bilateral Aid Agencies

6.2.3 New Sources of Revenue and Automatic Financing

A Call for ActionIII.

1. In the middle or the 20th century, we saw our planet from space for the first time.

Historians may eventually find that this vision had a greater impact on thought than did the

Copernican revolution of the 16th century, which upset humans' self-image by revealing that

the Earth is not the centre of the universe. From space, we see a small and fragile ball

dominated not by human activity and edifice but by a pattern of clouds, oceans, greenery, and

soils. Humanity's inability to fit its activities into that pattern is changing planetary systems

fundamentally. Many such changes are accompanied by life-threatening hazards, from

environmental degradation to nuclear destruction. These new realities, from which there is no

escape, must be recognized - and managed.

2. The issues we have raised in this report are inevitably of far reaching importance to the

quality of life on earth - indeed to life itself. We have tried to show how human survival and

well-being could depend on success in elevating sustainable development to a global ethic. In

doing so, we have called for such major efforts as greater willingness and cooperation to

combat international poverty, to maintain peace and enhance security world-wide, and to

manage the global commons. We have called for national and international action in respect of

population, food, plant and animal species, energy, industry, and urban settlements. The

previous chapters have described the policy directions required.

3. The onus for action lies with no one group of nations. Developing countries face the

challenges of desertification, deforestation, and pollution, and endure most of the poverty

associated with environmental degradation. The entire human family of nations would suffer

from the disappearance of rain forests in the tropics, the loss of plant and animal species, and
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changes in rainfall patterns. Industrial nations face the challenges of toxic chemicals, toxic

wastes, and acidification. All nations may suffer from the releases by industrialized countries

of carbon dioxide and of gases that react with the ozone layer, and from any future war fought

with the nuclear arsenals controlled by those nations. All nations will also have a role to play in

securing peace, in changing trends, and in righting an international economic system that

increases rather than decreases inequality, that increases rather than decreases numbers of

poor and hungry.

In the case of environmental problems, it is obvious that the problems cannot be

solved by one group, one group working in separation. You cannot say because

people are dying of poisoning, it is the Ministry of Health that will solve it. Or to

say because it comes from factories, it is the Ministry of Industry. That is

impossible.

I think the problems need a more holistic approach. The United Nations

Organization, as a professional organization, has developed this fragmentation. It

started automatically with no bad intention at all. But at the same time, the member

countries requested and national bodies also requested entry points in recipient

countries. So WHO corresponds with the Ministry of Health, UNESCO

corresponds with the Ministry of Education, FAO corresponds with the Ministry of

Agriculture the fragmentation is getting worse.

Speaker from the floor

Government Agency

WCED Public Hearing

Jakarta, 26 March 1985

4. The time has come to break out of past patterns. Attempts to maintain social and ecological

stability through old approaches to development and environmental protection will increase

instability. Security must be sought through change. The Commission has noted a number of

actions that must be taken to reduce risks to survival and to put future development on paths

that are sustainable.

5. Without such reorientation of attitudes and emphasis, little can be achieved. We have no

illusions about 'quick-fix' solutions. We have tried to point out some pathways to the future.

But there is no substitute for the journey itself, and there is no alternative to the process by

which we retain a capacity to respond to the experience it provides. We believe this to hold

true in all the areas covered in this report. But the policy changes we have suggested have

institutional implications, and it is to these we now turn emphasizing that they are a

complement to, not a substitute for, the wider policy changes for which we call. Nor do they

represent definitive solutions, but rather first steps in what will be a continuing process.

6. In what follows we put forward, in the first place, what are essentially conceptual guidelines

for institutions at the national level. We recognize that there are large differences among

countries in respect of population size, resources, income level, management capacity, and

institutional traditions, only governments themselves can formulate the changes they should

make. Moreover, the tools for monitoring and evaluating sustainable development are

rudimentary and require further refinement.

7. We also address, in more specific terms, the question of international institutions. The

preceding chapters have major implications for international cooperation and reforms, both
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economic and legal. The international agencies clearly have an important role in making these

changes effective, and we endeavour to set out the institutional implications, especially as

regards the United Nations system.

I. The Challenge for Institutional and Legal Change

1. Shifting the Focus to the Policy Sources

8. The next few decades are crucial for the future of humanity. Pressures on the planet are now

unprecedented and are accelerating at rates and scales new to human experience: a doubling

of global population in a few decades, with most of the growth in cities; a five- to tenfold

increase in economic activity in less than half a century; and the resulting pressures for growth

and changes in agricultural, energy, and industrial systems. Opportunities for more

sustainable forms of growth and development are also growing. New technologies and

potentially unlimited access to information offer great promise.

9. Each area of change represents a formidable challenge in its own right, but the fundamental

challenge stems from their systemic character. They lock together environment and

development, once thought separate; they lock together 'sectors' such as industry and

agriculture; and they lock countries together as the effects of national policies and actions spill

over national borders. Separate policies and institutions can no longer cope effectively with

these interlocked issues. Nor can nations, acting unilaterally.

10. The integrated and interdependent nature of the new challenges and issues contrasts

sharply with the nature of the institutions that exist today. These institutions tend to be

independent, fragmented, and working to relatively narrow mandates with closed decision

processes. Those responsible for managing natural resources and protecting the environment

are institutionally separated from those responsible for managing the economy. The real world

of interlocked economic and ecological systems will not change; the policies and institutions

concerned must.

11. This new awareness requires major shifts in the way governments and individuals approach

issues of environment, development, and international cooperation. Approaches to

environment policy can be broadly characterized in two ways. One, characterized as the

'standard agenda', reflects an approach to environmental policy, laws, and institutions that

focuses on environmental effects. The second reflects an approach concentrating on the

policies that are the sources of those effects./1 These two approaches represent distinctively

different ways of looking both at the issues and at the institutions to manage them.

12. The effects-oriented 'standard agenda' has tended to predominate as a result of growing

concerns about the dramatic decline in environmental quality that the industrialized world

suffered during the 1950s and 1960s. New environmental protection and resource

management agencies were added on to the existing institutional structures, and given mainly

scientific staffs./2

13. These environment agencies have registered some notable successes in improving

environmental quality during the past two decades./3 They have secured significant gains in

monitoring and research and in defining and understanding the issues in scientific and

technical terms. They have raised public awareness, nationally and internationally.

Environmental laws have induced innovation and the development of new control

technologies, processes, and products in most industries, reducing the resource content of

growth./4
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14. However, most of these agencies have been confined by their own mandates to focusing

almost exclusively on the effects. Today, the sources of these effects must be tackled. While

these existing environmental protection policies and agencies must be maintained and even

strengthened, governments now need to take a much broader view of environmental problems

and policies.

15. Central agencies and major sectoral ministries play key roles in national decision making.

These agencies have the greatest influence on the form, character, and distribution of the

impacts of economic activity on the environmental resource base. It is these agencies, through

their policies and budgets, that determine whether the environmental resource base is

enhanced or degraded and whether the planet will be able to support human and economic

growth and change into the next century.

16. The mandated goals of these agencies include increasing investment, employment, food,

energy, and other economic and social goods. Most have no mandate to concern themselves

with sustaining the environmental resource capital on which these goals depend. Those with

such mandates are usually grouped in separate environment agencies or, sometimes, in minor

units within sectoral agencies. In either case, they usually learn of new initiatives in economic

and trade policy, or in energy and agricultural policy, or of new tax measures that will have a

severe impact on resources, long after the effective decisions have been taken. Even if they

were to learn earlier, most lack the authority to ensure that a given policy is implemented.

17. Environmental protection and sustainable development must be an integral part of the

mandates of all agencies of governments, of international organizations, and of major private-

sector institutions. These must be made responsible and accountable for ensuring that their

policies, programmes, and budgets encourage and support activities that are economically and

ecologically sustainable both in the short and longer terms.They must be given a mandate to

pursue their traditional goals in such a way that those goals are reinforced by a steady

enhancement of the environmental resource base of their own national community and of the

small planet we all share.

2. New Imperatives for International Cooperation

18. National boundaries have become so porous that traditional distinctions between local,

national, and international issues have become blurred. Policies formerly considered to be

exclusively matters of 'national concern' now have an impact on the ecological bases of other

nations' development and survival. Conversely, the growing reach of some nations' policies -

economic, trade, monetary, and most sectoral policies - into the 'sovereign' territory of other

nations limits the affected nations' options in devising national solutions to their 'own'

problems. This fast-changing context for national action has introduced new imperatives and

new opportunities for international cooperation.

19. The international legal framework must also be significantly strengthened in support of

sustainable development. Although international law related to environment has evolved

rapidly since the 1972 Stockholm Conference, major gaps and deficiencies must still be

overcome as part of the transition to sustainable development. Much of the evidence and

conclusions presented in earlier chapters of this report calls into question not just the

desirability but even the feasibility of maintaining an international system that cannot prevent

one or several states from damaging the ecological basis for development and even the

prospects for survival of any other or even all other states.
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20. However, just at the time when nations need increased international cooperation, the will

to cooperate has sharply declined. By the mid-1980s, multilateral institutions were under

siege for many, and often contradictory, reasons. The UN system has come under increasing

attack for either proposing to do too much or, more frequently, for apparently doing too little.

Conflicting national interests have blocked significant institutional reforms and have increased

the need for fundamental change./5 By the mid-1980s, funds for many international

organizations had levelled off or declined in both relative and absolute terms.

21. Bilateral development assistance has declined as a percentage of GNP in many industrial

countries, falling even further below the targets proposed in the early 1970s./6 The benefits

and effectiveness of aid have come under serious question, in part because of criticism based

on environmental considerations./7 Yet, sustainable development creates the need for even

greater international aid and cooperation.

22. Nations must now confront a growing number, frequency, and scale of crises. A major

reorientation is needed in many policies and institutional arrangements at the international as

well as national level. The time has come to break away. Dismal scenarios of mounting

destruction of national and global potential for development - indeed, of the Earth's capacity

to support life - are not inescapable destiny. One of the most hopeful characteristics of the

changes the world is racing through is that invariably they reflect great opportunities for

sustainable development, providing that institutional arrangements permit sustainable policy

options to be elaborated, considered, and implemented.

II. Proposals for Institutional and Legal Change

23. The ability to choose policy paths that are sustainable requires that the ecological

dimensions of policy be considered at the same time as the economic, trade, energy,

agricultural, industrial, and other dimensions - on the same agendas and in the same national

and international institutions. That is the chief institutional challenge of the 1990s.

24. There are significant proposals for institutional and legal change in previous chapters of

our report. The Commission's proposals for institutional and legal change at the national,

regional, and international levels are embodied in six priority areas:

getting at the sources,

dealing with the effects,

assessing global risks,

making informed choices,

providing the legal means, and

investing in our future.

Together, these priorities represent the main directions for institutional and legal change

needed to make the transition to sustainable development. Concerted action is needed under

all six.

1. Getting at the Sources

• 
• 
• 
• 
• 
• 
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1.1 National Policies and Institutions

25. The way countries achieve sustainable development will vary among the many different

political and economic systems around the world. Governments differ greatly in their capacity

to monitor and evaluate sustainable development, and many will need assistance. Several

features should be common to most countries.

26. Sustainable development objectives should be incorporated in the terms of reference of

those cabinet and legislative committees dealing with national economic policy and planning

as well as those dealing with key sectoral and international policies. As an extension of this,

the major central economic and sectoral agencies of governments should now be made directly

responsible and fully accountable for ensuring that their policies, programmes, and budgets

support development that is ecologically as well as economically sustainable.

27. Where resources and data permit, an annual report and an audit on changes in

environmental quality and in the stock of the nation's environmental resource assets are

needed to complement the traditional annual fiscal budget and economic development

plans./8 These are essential to obtain an accurate picture of the true health and wealth of the

national economy, and to assess progress towards sustainable development./9

All governments should develop a 'foreign policy for the environment' as one

major way of improving the international coordination of national environmental

policies.

But in the long-term perspective, and here I think the World Commission could

have an important message, I think that it will be politically sound and wise to get

support from the NGOs to prepare for changes that have to take place anyway

sooner or later. So I think it would be politically wise to look into that in a much

broader way than what has been done so far.

Mats Segnestam

Swedish Society for the Conservation of Nature

WCED Public Hearing

Oslo, 24-25 June 1985

28. Governments who have not done so should consider developing a 'foreign policy for the

environment'./10 A nation's foreign policy needs to reflect the fact that its policies have a

growing impact on the environmental resource base of other nations and the commons, just as

the policies of other nations have an impact on its own. This is true of certain energy,

agricultural, and other sectoral policies discussed in this report, as well as certain foreign

investment, trade, and development assistance policies and those concerning the import or

export of hazardous chemicals, wastes, and technology.

1.2 Regional and Interregional Action

29. The existing regional and subregional organisations within and outside the UN system

need to be strengthened and made responsible and accountable for ensuring that their

programmes and budgets encourage and support sustainable development policies and
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practices. In some areas, however, especially among developing countries, new regional and

subregional arrangements will be needed to deal with transboundary environmental resource

issues.

30. Some countries already enjoy comparatively well developed bilateral and regional

structures, although many of them lack the mandate and support required to carry out the

greatly expanded role they must assume in the future. These include many specialized

bilateral organizations such as the Canada/USA International Joint Commission; subregional

agencies in Europe such as the different Commissions for the Rhine River, the Danube River,

and the Baltic Sea; and organizations such as the CMEA, OECD, and EEC. These bodies

provide member countries with a strong foundation on which to build. Although most of them

have effective programmes for international cooperation on environmental protection and

natural resources management, these programmes will need to be strengthened and adapted

to new priorities. The regional organizations in particular need to do more to integrate

environment fully in their macroeconomic, trade, energy, and other sectoral programmes.

31. Similar organizations among developing countries should be strengthened, particularly at

bilateral and subregional levels. Organizations such as the Organization of African Unity, the

Southern Africa Development Coordination Conference, the Gulf Cooperation Council, the

Arab League, the Organisation of American States, the Association of South East Asian

Nations, and the South Asian Association for Regional Cooperation could work together to

develop contingency plans and the capacity to respond quickly to critical situations and issues.

They need in such bodies to develop comparable economic and environmental statistics,

base-line quantity and quality surveys of shared resources, and early-warning capabilities to

reduce environment and development hazards. They could develop and apply in concert basic

common principles and guidelines concerning environmental protection and resource use,

particularly with respect to foreign trade and investment. In this respect, developing countries

have much to gain through sharing their common experiences and taking common action.

32. A new focus on the sustainable use and management of transboundary ecological zones,

systems, and resources is also needed. There are, for example, over 200 distinct biogeographic

zones in the world. Moreover, most non-island countries in the world share at least one

international river basin. The entire national territories of nearly one-quarter of those

countries is part of an international river, basin. Yet over one-third of the 200 major

international river basins in the world are not covered by any international agreement, and

fewer than 30 have any cooperative institutional arrangements. These gaps are particularly

acute in Africa, Asia, and Latin America, which together have 144 international river basins./11

33. Governments, directly and through UNEP and IUCN, should support the development of

regional and subregional cooperative arrangements for the protection and sustained use of

transboundary ecological systems with joint action programmes to combat common problems

such as desertification and acidification.

1.3 Global Institutions and Programmes

34. At the global level, an extensive institutional capacity exists that could be redirected

towards sustainable development. The United Nations, as the only intergovernmental

organization with universal membership, should clearly be the locus for new institutional

initiatives of a global character.

35. Although the funds flowing to developing countries through UN programmes represents a
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relatively small portion of total ODA flows, the UN can and should be a source of significant

leadership in the transition to sustainable development and in support of developing countries

in effecting this transition. Under existing conditions the UN system's influence is often

fragmented and less effective than it might be because of the independent character of the

specialized agencies and endemic weaknesses of coordination. However, recent moves

towards organizational reform and greater economy and efficiency could improve the capacity

of the UN to provide this leadership, and should include sustainable development as an

important criterion.

In retrospect, even if the institutional and policy goals of the decade had been

achieved, one is left with the feeling that most developing countries would be only

marginally better off than they are today. The reason for this is a striking and

humbling one. Although governments, environmentalists, and the aid agencies kept

their eye on the environmental ball during the 1970s and the early 1980s, recent

events have starkly demonstrated that they were watching the wrong ball. While

the world was worrying about the environmental impacts of investments,

controlling pollution, and conserving resources, we collectively failed to notice the

dramatic decline in what had complacently been called 'renewable resources'.

David Runnals

International Institute for Environment and Development

WCED Public Hearing

Ottawa, 26-27 May 1986

36. All major international bodies and agencies of the UN system should be made responsible

and accountable for ensuring that their programmes and budgets encourage and support

development policies and practices that are sustainable. Governments, through parallel

resolutions in the respective governing bodies, should now begin to reorient and refocus the

mandates, programmes, and budgets of key agencies to support sustainable development.

They should also insist on much greater coordination and cooperation among them.

37. Each agency will need to redeploy some staff and financial resources to establish a small

but high-level centre of leadership and expertise. That centre should be linked to the

programme planning and budget processes.

38. Each agency should be directly responsible (or ensuring that the environmental and

resource aspects of programmes and projects are properly taken into account when they are

being planned, and that the financial resources needed are provided directly from its own

budget. In line with these new responsibilities, the following bodies should also assume full

financial responsibility within their own budgets for certain programmes presently supported

by the Environment Fund of UNEP: WHO on 'Environmental Health', FAO on 'Agricultural

Chemicals and Residues', UNDRO on 'Natural Disasters', UNIDO on 'Industry and Transport',

ILO on 'Working Environment', UNDA on 'Arms Race and the Environment', DIESA on

'Environmental Aspects of Development Planning and Cooperation', UNESCO on 'Education',

and UNDP on 'Technical Cooperation'. UNEP (discussed extensively in the next section)

should continue to cooperate closely with these agencies and help identify new programme

needs and monitor performance.

39. As in each agency, there is also a need for a high-level centre of leadership for the UN

system as a whole with the capacity to assess, advise, assist, and report on progress made and

needed for sustainable development. That leadership should be provided by the Secretary-
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General of the United Nations Organization.

40. Governments at the UN General Assembly should therefore take the necessary measures

to reinforce the system-wide responsibility and authority of the UN Secretary-General

concerning interagency coordination and cooperation generally, and for achieving sustainable

development specifically. This will require that the representatives of those same governments

in the governing bodies of all major UN organizations and specialized agencies take

complementary measures. This could be done as an integral part of the parallel resolutions

just proposed on building sustainable development objectives and criteria into the mandates,

programmes, and budget of each agency

41. To help launch and guide the interagency coordination and cooperation that will be

needed, the UN Secretary-General should constitute under his chairmanship a special UN

Board for Sustainable Development. The principal function of the Board would be to agree on

combined tasks to be undertaken by the agencies to deal effectively with the many critical

issues of sustainable development that cut across agency and national boundaries.

2. Dealing With the Effects

42. Governments should also strengthen the role and capacity of existing environmental

protection and resource management agencies./12

2.1 National Environmental Protection and Natural Resources Management
Agencies

43. Strengthening of environmental agencies is needed most urgently in developing countries.

Those that have not established such agencies should do so as a matter of priority. In both

cases, bilateral and multilateral organizations must be prepared to provide increased

assistance for institutional development. Some of this increased financial support should go to

community groups and NGOs, which are rapidly emerging as important and cost-effective

partners in work to protect and improve the environment locally and nationally, and in

developing and implementing national conservation strategies.

44. Industrialized countries also need greatly strengthened environmental protection and

resource management agencies. Most face a continuing backlog of pollution problems and a

growing range of environment and resource management problems too. In addition, these

agencies will be called upon to advise and assist central economic and sectoral agencies he

they take up their new responsibilities for sustainable development. Many now provide

institutional support, technical advice, and assistance to their counterpart agencies in

developing countries, and this need will grow. And, almost inevitably, they will play a larger

and more direct role in international cooperation, working with other countries and

international agencies trying to cope with regional and global environmental problems.

2.2 Strengthen the United Nations Environment Programme

45. When UNEP was established in 1972, the UN General Assembly gave it a broad and

challenging mandate to stimulate, coordinate, and provide policy guidance for environmental

action throughout the UN system./13 That mandate was to be carried out by a Governing

Council of 58 member states, a high-level UN interagency Environment Coordination Board

(ECB),/14 a relatively small secretariat located in Nairobi, and a voluntary fund set initially at a
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level of $100 million for the first five years. UNEP's principal task was to exercise leadership

and a catalytic influence on the programmes and projects of other international organizations,

primarily in but also outside the UN system. Over the past 10 years, the Environment Fund

has levelled off at around $30 million annually, while its range of tasks and activities have

increased substantially.

46. This Commission has recommended a major reorientation and refocusing of programmes

and budgets on sustainable development in and among all UN organizations. Within such a

new system-wide commitment to and priority effort on sustainable development, UNEP

should be the principal source on environmental data, assessment, reporting, and related

support for environmental management as well as be the principal advocate and agent for

change and cooperation on critical environment and natural resource protection issues. The

major priorities and functions of UNEP should be:

to provide leadership, advice, and guidance in the UN system on restoring, protecting,

and improving the ecological basis for sustainable development;

to monitor, assess, and report regularly on changes in the state of the environment and

natural resources (through its EarthWatch programme);

to support priority scientific and technological research on critical environmental and

natural resource protection issues;

to develop criteria and indicators for environmental quality standards and guidelines for

the sustainable use and management of natural resources;

to support and facilitate the development of action plans for key ecosystems and issues

to be implemented and financed by the governments directly concerned;

to encourage and promote international agreements on critical issues identified by

Earthwatch and to support and facilitate the development of international law,

conventions, and cooperative arrangements for environmental and natural resource

conservation and protection;

to support the development of the institutional and professional capacity of developing

countries in all of these areas and help them develop specific programmes to deal with

their problems and advise and assist development assistance agencies in this respect;

and

to provide advice and assistance to the United Nations Development Programme, the

World Bank, and other UN organizations and agencies regarding the environmental

dimensions of their programmes and technical assistance projects, including training

activities.

The environment has quickly deteriorated in certain areas and we don't know

where to put the thresholds for nature's tolerance. We must move very fast

towards a consensus on the necessity for taking urgent action. There is a strong

popular support for this in our country. The findings of several opinion polls tell us

that ecological issues have heightened priority. People feel anxious about the

legacy our generation will be passing on to the next one. A new environmental

awareness has germinated among large sections of the community and mainly

among young people.

• 

• 

• 

• 

• 

• 

• 
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Dr. Litre V. Nagy

Environment Protection Committee of the Patriotic People's Front, Hungary

WCED Public Hearing

Moscow, 6 Dec 1986

2.2.1 Focus on Environmental Protection Issues

47. UNEP has been a key agent in focusing the attention of governments on critical

environmental problems (such as deforestation and marine pollution), in helping develop

many global and regional action plans and strategies (as on desertification), in contributing to

the negotiation and implementation of international conventions (on Protection of the Ozone

Layer, for example), and in preparing global guidelines and principles for action by

governments (such as on marine pollution from land-based sources). UNEP's Regional Seas

Programme has been particularly successful, and could serve as a model for some other areas

of special concern, especially international river basins.

48. UNEP's catalytic and coordinating role in the UN system can and should be reinforced and

extended. In its future work in critical environmental protection issues, UNEP should focus

particularly on:

developing, testing, and helping to apply practical and simple methodologies for

environmental assessment at project and national levels;

extending international agreements (such as on chemicals and hazardous wastes) more

widely;

extending the Regional Seas Programme;

developing a similar programme for international river basins; and

identifying the need for and advising other UN organizations and agencies in

establishing and carrying out technical assistance and training courses for

environmental protection and management.

2.2.2 Priority to Global Environmental Assessment and Reporting

49. Although more is known about the state of the global environment now than a decade ago,

there are still major gaps and a limited international capability for monitoring, collecting, and

combining basic and comparable data needed for authoritative overviews of key environmental

issues and trends. Without such, the information needed to help set priorities and develop

effective policies will remain limited.

50. UNEP, as the main UN source for environmental data, assessment, and reporting, should

guide the global agenda for scientific research and technological development "or

environmental protection. To this end, the data collection, assessment, and state of the

environment reporting sections (Earthwatch) of UNEP need to be significantly strengthened

as a major priority. The Global Environment Monitoring System should be expanded as rapidly

as possible, and the development of the Global Resource Information Database should be

accelerated to bridge the gap between environmental assessment and management. Special

priority should be accorded to providing support to developing countries to enable them to

participate fully in and derive maximum benefits from these programmes.

• 

• 

• 
• 
• 
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2.2.3 Strengthen International Environmental Cooperation

51. The UNEP Governing Council cannot fulfil its primary role of providing leadership and

policy guidance in the UN system nor have a significant influence on national policies unless

governments increase their participation and the level of representation. National delegations

to future meetings should preferably be led by Ministers, with their senior policy and scientific

advisers. Special provisions should be made for expanded and more meaningful participation

by major non governmental organizations at future sessions.

2.2.4. Increase the Revenue and Focus of the Environment Fund

52. The UNEP voluntary funding base of $30 million annually is too limited and vulnerable for

an international fund dedicated to serving and protecting the common interests, security, and

future of humanity. Six countries alone provided over 75 per cent of the 1985 contributions to

the Environment Fund (the United States, Japan, USSR, Sweden, FRG, and UK)./15

Considering the critical importance of renewed efforts on environmental protection and

improvement, the Commission appeals to all governments to substantially enlarge the

Environment Fund both through direct contributions by all members of the UN and through

some of the sources cited later in this chapter in the section 'Investing in Our Future'.

53. A substantial enlargement of the Environment Fund seems unlikely in the current climate

of financial austerity. Any additional funds made available by states for UN development

programmes and activities will likely be channelled largely through UNDP and the

development programmes of other UN agencies. Moreover, as recommended earlier, the

budgets of all of those agencies should be deployed so that environmental considerations are

built into the planning and implementation of all programmes and projects.

54. The Environment Fund can be made more effective by refocusing the programme on fewer

activities. As other UN agencies assume full responsibility for certain activities now provided

through the Environment Fund and finance them entirely from their own budgets, some

resources will be released for other purposes. These should be concentrated on the principal

functions and priority areas identified earlier.

55. Expanding support and cooperation with NGOs capable of carrying out elements of

UNEP's programme will also increase the effectiveness of the Environment Fund. Over the last

decade, non-governmental organizations and networks have become increasingly important in

work to improve environmental protection locally, nationally, and internationally. However,

financial support from the Environment Fund for cooperative projects with NGOs declined in

both absolute and relative terms in the last 10 years, from $4.5 million (23 per cent of the

Fund) in 1976 to $3.6 million (13 per cent) in 1985./16 The amount and proportion of

Environment Fund resources for cooperation and projects with NGOs should be significantly

increased by using the capacities of those NGOs that can contribute to UNEP's programmes on

a cost-effective basis.

3. Assessing Global Risks

56. The future - even a sustainable future - will be marked by increasing risk./17 The risks

associated with new technologies are growing./18 The numbers, scale, frequency, and impact of

natural and human-caused disasters are mounting.19/ The risks of irreversible damage to

natural systems regionally (for example through acidification, desertification, or deforestation)

and globally (through ozone layer depletion or climate change) are becoming significant./20
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57. Fortunately, the capacity to monitor and map Earth change and to assess risk is also

growing rapidly. Data from remote sensing platforms in space can now be merged with data

from conventional land-based sources. Augmented by digital communications and advanced

information analysis, photos, mapping, and other techniques, these data can provide

up-to-date information on a wide variety of resource, climatic, pollution, and other

variables./21 High-speed data communications technologies, including the personal computer,

enable this information to be shared by individuals as well as corporate and governmental

users at costs that are steadily falling. Concerted efforts should be made to ensure that all

nations gain access to them and the information they provide either directly or through the

UNEP Earthwatch and other special programmes.

58. Governments, individually and collectively, have the principal responsibility to collect their

information systematically and use it to assess risks, but to date only a few have developed a

capacity to do so. Some intergovernmental agencies have a capacity to collect and assess

information required for risk assessment, such as FAO on soil and forest cover and on

fisheries; WMO on climate; UNEP on deserts, pollutants, and regional seas; quasi-

governmental organizations like IUCN have a similar capacity. These are only a few examples

from a long list. But no intergovernmental agency has been recognized as the centre of

leadership to stimulate work on risk assessment and to provide an authoritative source of

reports and advice on evolving risks. This gap needs to be filled both within and among

governments. Beyond our proposal that the global environment assessment and reporting

functions of UNEP should be significantly strengthened, the Commission would now propose

that UNEP's Earthwatch be recognized as the centre of leadership on risk assessment in the

UN system.

59. But neither UNEP nor other intergovernmental organizations can be expected to carry out

these important functions alone. To be effective, given the politically sensitive nature of many

of the most critical risks, intergovernmental risk assessment needs to be supported by

independent capacities outside of government. Several national science academies and

international scientific groups such as ICSU and its Scientific Committee on Problems of the

Environment, with special programmes such as the newly inaugurated International

Geosphere-Biosphere Programme (see Chapter 10); the Man and the Biosphere Programme of

UNESCO; quasi-governmental bodies such as IUCN; and certain industry groups and NGOs

are active in this field. But, again, there is no recognized international non-governmental

centre of leadership through which the efforts of these groups can be focused and coordinated.

60. During the 1970s, the growing capacity of computers led various governments, institutes,

and international bodies to develop models for integrated policy analysis. They have provided

significant insights and offer great promise as a means of anticipating the consequences of

interdependent trends and of establishing the policy options to address them./22 Without

suggesting any relationship between them, early attempts were all limited by serious

inconsistencies in the methods and assumptions employed by the various sources on which

they depended for data and information./23 Although significant improvements have been

made in the capability of models and other techniques, the data base remains weak./24

61. There is an urgent need to strengthen and focus the capacities of these and other bodies to

complement and support UNEP's monitoring and assessment functions by providing timely,

objective, and authoritative assessments and public reports on critical threats and risks to the

world community. To meet this need, we recommend the establishment of a Global Risks

Assessment Programme:

to identify critical threats to the survival, security, or well-being of all or a majority of• 
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people, globally or regionally;

to assess the causes and likely human, economic, and ecological consequences of those

threats, and to report regularly and publicly on their findings;

to provide authoritative advice and proposals on what should or must be done to avoid,

reduce, or, if possible, adapt to those threats; and

to provide an additional source of advice and support to governments and

intergovernmental organizations for the implementation of programmes and policies

designed to address such threats.

62. The Global Risk Assessment Programme would not requite the creation of a new

international institution as such, as it should function primarily as a mechanism for

cooperation among largely non-governmental national and international organizations,

scientific bodies, and industry groups. To provide intellectual leadership and guide the

programme, there should be a steering group composed of eminent individuals who together

would reflect a broad cross-section of the major areas of knowledge, vocations, and regions of

the world, as well as the major bodies active in the field.

63. The steering group would serve as the focal point for identifying the risks to be addressed

by the programme, agreeing on the research needed to assess those risks, and coordinating

the work among the various participating bodies. It could form special consortia and task

forces made up of experts from these bodies and it would also establish special expert and

advisory groups consisting of world-known authorities in specialized areas of science,

economics, and law. The steering group would be responsible for the overall evaluation of

results, for their wide dissemination, and for follow-up activities.

64. The steering group would also be charged with helping mobilize funds for implementing

the programme through contributions by the Environment Fund of UNEP, states,

foundations, and other private sources. Funding would principally be for the purpose of

financing the various activities that would be carried out by other organizations as part of the

programme, with only a small portion required to meet the costs of the steering group.

4. Making Informed Choices

65. As is evident from this report, the transition to sustainable development will require a

range of public policy choices that are inherently complex and politically difficult. Reversing

unsustainable development policies at the national and international level will require

immense efforts to inform the public and secure its support. The scientific community, private

and community groups, and NGOs can play a central role in this.

If the NGO community is to translate its commitment to sustainable development

into effective action, we will need to see a matching level of commitment from the

governmental and intergovernmental communities, in genuine partnership with

NGOs. The success and cost-effectiveness of NGO action is to an important

degree a function of their spontaneity and freedom of action.

Both among NGOs and amongst governments, we must find ways to engender a

new period of international cooperation. The urgency of our tasks no longer

permits us to spill our energies in fruitless and destructive conflict. Whilst we fight

our wars of ideology on the face of this planet, we are losing our productive

• 

• 

• 
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relationship with the planet itself.

David Bull

Environmental Liaison Centre

WCED Public Hearing

Nairobi, 23 Sept 1986

4.1 Increase the Role of the Scientific Community and Non-Governmental
Organizations

66. Scientific groups and NGOs have played - with the help of young people/25 - a major part in

the environmental movement from its earliest beginnings. Scientists were the first to point out

evidence of significant environmental risks and changes resulting from the growing intensity of

human activities. Other non-governmental organizations and citizens' groups pioneered in the

creation of public awareness and political pressures that stimulated governments to act.

Scientific and non-governmental communities played a vital role in the United Nations

Conference on the Human Environment in Stockholm./26

67. These groups have also played an indispensable role since the Stockholm Conference in

identifying risks, in assessing environmental impacts and designing and implementing

measures to deal with them, and in maintaining the high degree of public and political interest

required as a basis for action. Today, major national 'State of the Environment' reports are

being published by some NGOs (in Malaysia, India, and the United States, for instance)./27

Several international NGOs have produced significant reports on the status of and prospects

for the global environment and natural resources./28

68. The vast majority of these bodies are national or local in nature, and a successful transition

to sustainable development will require substantial strengthening of their capacities. To an

increasing extent, national NGOs draw strength from association with their counterparts in

other countries and from participation in international programmes and consultations. NGOs

in developing countries are particularly in need of international support - professional and

moral as well as financial - to carry out their roles effectively.

69. Many international bodies and coalitions of NGOs are now in place and active. They play an

important part in ensuring that national NGOs and scientific bodies have access to the support

they require. These include regional groups providing networks linking together environment

and development NGOs in Asia, Africa, Eastern and Western Europe, and North and South

America. They also include a number of regional and global coalitions on critical issues such as

pesticides, chemicals, rain, seeds, genetic resources, and development assistance. A global

network for information exchange and joint action is provided through the Environment

Liaison Centre (ELC) in Nairobi. ELC has over 230 NGO member groups, with the majority

from developing countries, and is in contact with 7,000 others.

70. Only a few international NGOs deal on a broad basis with both environment and

development issues, but this is changing rapidly. One of them, the International Institute for

Environment and Development, has long specialized in these issues and pioneered the

conceptual basis for the environment/development relationship. Most of them work with and

support related organizations in the developing world. They facilitate their participation in

international activities and their links with counterparts in the international community. They

provide instruments for leadership and cooperation among a wide variety of organizations in

their respective constituencies. These capabilities will be ever more important in the future.
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An increasing number of environment and development issues could not be tackled without

them.

71. NGOs should give a high priority to the continuation of their present networking on

development cooperation projects and programmes, directed at the improvement of the

performance of NGO bilateral and multilateral development programmes. They could increase

their efforts to share resources, exchange skills, and strengthen each other's capacities

through greater international cooperation in this area. In setting their own house in order,

'environment' NGOs should assist 'development' NGOs in reorienting projects that degrade

the environment and in formulating projects that contribute to sustainable development. The

experience gained would provide a useful basis for continuing discussions with bilateral and

multilateral agencies as to steps that these agencies might take to improve their performance.

72. In many countries, governments need to recognize and extend NGOs' right to know and

have access to information on the environment and natural resources; their right to be

consulted and to participate in decision making on activities likely to have a significant effect

on their environment; and their right to legal remedies and redress when their health or

environment has been or may be seriously affected.

73. NGOs and private and community groups can often provide an efficient and effective

alternative to public agencies in the delivery of programmes and projects. Moreover, they can

sometimes reach target groups that public agencies cannot. Bilateral and multilateral

development assistance agencies, especially UNDP and the World Bank, should draw upon

NGOs in executing programmes and projects. At the national level, governments, foundations,

and industry should also greatly extend their cooperation with NGOs in planning, monitoring,

and evaluating as well as in carrying out projects when they can provide the necessary

capabilities on a cost-effective basis. To this end, governments should establish or strengthen

procedures for official consultation and more meaningful participation by NGOs in all relevant

intergovernmental organizations.

74. International NGOs need substantially increased financial support to expand their special

roles and functions on behalf of the world community and in support of national NGOs. In the

Commission's view, the increased support that will allow these organizations to expand their

services represents an indispensable and cost-effective investment. The Commission

recommends that these organizations be accorded high priority by governments, foundations,

and other private and public sources of funding.

4.2 Increase Cooperation with Industry

75. Industry is on the leading edge of the interface between people and the environment. It is

perhaps the main instrument of change that affects the environmental resource bases of

development, both positively and negatively. (See Chapter 8.) Both industry and government,

therefore, stand to benefit from working together more closely.

76. World industry has taken some significant steps through voluntary guidelines concerning

industry practices on environment, natural resources, science, and technology. Although few

of these guidelines have been extended to or applied regionally in Africa, Asia, or Latin

America, industry continues to address these issues through various international

associations.

77. These efforts were advanced significantly by the 1984 World Industry Conference on

Environmental Management (WICEM)./29 Recently, as a follow-up to WICEM, several major
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corporations from a number of developed countries formed the International Environment

Bureau to assist developing countries with their environment/development needs. Such

initiatives are promising and should be encouraged. Cooperation between governments and

industry would be further facilitated if they established joint advisory councils for sustainable

development - for mutual advice, assistance, and cooperation in helping to shape and

implement policy, laws, and regulations for more sustainable forms of development.

Internationally, governments in cooperation with industry, and NGOs should work through

appropriate regional organizations to develop basic codes of conduct for sustainable

development, drawing on and extending relevant existing voluntary codes, especially in Africa,

Asia, and Latin America.

78. The private sector also has a major impact on development through commercial bank loans

from within and outside countries. In 1983, for example, the proportion of the total net

receipts of developing countries from private sources, mostly in the form of commercial bank

loans, was greater than all ODA that year. Since 1963, as indebtedness worsened, commercial

bank lending to developing countries has declined./30

79. Efforts are being made to stimulate private investment. These efforts should be geared to

supporting sustainable development. The industrial and financial corporations making such

investments, and the export credit, investment insurance, and other programmes that

facilitate them, should incorporate sustainable development criteria into their policies.

5. Providing the Legal Means

80. National and international law has traditionally lagged behind events. Today, legal regimes

are being rapidly outdistanced by the accelerating pace and expanding scale of impacts on the

environmental base of development. Human laws must be reformulated to keep human

activities in harmony with the unchanging and universal laws of nature. There is an urgent

need;

to recognize and respect the reciprocal rights and responsibilities of individuals and

states regarding sustainable development,

to establish and apply new norms for state and interstate behaviour to achieve

sustainable development,

to strengthen and extend the application of existing laws and international agreements

in support of sustainable development, and

to reinforce existing methods and develop new procedures for avoiding and resolving

environmental disputes.

5.1 Recognizing Rights and Responsibilities

81. Principle 1 of the 1972 Stockholm Declaration said that 'Man has the fundamental right to

freedom, equality and adequate conditions of life, in an environment of a quality that permits a

life of dignity and well-being'./31 It further proclaimed the solemn responsibility of

governments to protect and improve the environment for both present and future

generations. After the Stockholm Conference, several states recognized in their Constitutions

or laws the right to an adequate environment and the obligation of the state to protect that

environment.

• 

• 

• 

• 
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82. Recognition by states of their responsibility to ensure an adequate environment for

present as well as future generations is an important step towards sustainable development.

However, progress will also be facilitated by recognition of, for example, the right of

individuals to know and have access to current information on the state of the environment

and natural resources, the right to be consulted and to participate in decision making on

activities likely to have a significant effect on the environment, and the right to legal remedies

and redress for those whose health or environment has been or may be seriously affected.

What are we to do? It is axiomatic that we as individuals or groups of individuals

share territory in resources. We need to define common norms of behaviour. This

is true whether we are speaking of a family, small town, a province or country, or

the world community. However, the definition of common norms of behaviour is

not in itself sufficient for the creation of a body of rules and regulation.

To operate effectively, certain basic conditions must be fulfilled: the existence of a

general will among members of the community to accept and adhere to

regulations; the existence of a political framework not only for defining and

quantifying common behaviour or norms, but also for adopting existing rules to

change within the community; a means of determining compliance with

international rules and regulations; and, finally, the means for enforcement.

Fergus Watt

World Association of World Federalists

WCED Public Hearing

Ottawa, 26-27 May 1986

83. The enjoyment of any right requires respect for the similar rights of others, and

recognition of reciprocal and even joint responsibilities. States have a responsibility towards

their own citizens and other states:

to maintain ecosystems and related ecological processes essential for the functioning of

the biosphere;

to maintain biological diversity by ensuring the survival and promoting the conservation

in their natural habitats of all species of flora and fauna;

to observe the principle of optimum sustainable yield in the exploitation of living natural

resources and ecosystems;

to prevent or abate significant environmental pollution or harm;

to establish adequate environmental protection standards;

to undertake or require prior assessments to ensure that major new policies, projects,

and technologies contribute to sustainable development; and

to make all relevant information public without delay in all cases of harmful or

potentially harmful releases of pollutants, especially radioactive releases.

84. It is recommended that governments take appropriate steps to recognize these reciprocal

rights and responsibilities./32 However, the wide variation in national legal systems and

• 

• 

• 
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practices makes it impossible to propose an approach that would be valid everywhere. Some

countries have amended their basic laws or constitution; others are considering the a 'option

of a special national law or charter setting out the rights and responsibilities of citizens and the

state regarding environmental protection and sustainable development Others may wish to

consider the designation of a national council or public representative or 'ombudsman' to

represent the interests and rights of present and future generations and act as an

environmental watchdog, alerting governments and citizens to any emerging threats.

5.2 A Universal Declaration and a Convention on Environmental Protection
and Sustainable Development

85. Building on the 1972 Stockholm Declaration, the 1982 Nairobi Declaration, and many

existing international conventions and General Assembly resolutions, there is now a need to

consolidate and extend relevant legal principles in a new charter to guide state behaviour in

the transition to sustainable development. It would provide the basis for, and be subsequently

expanded into, a Convention, setting out the sovereign rights and reciprocal responsibilities of

all states on environmental protection and sustainable development. The charter should

prescribe new norms for state and interstate behaviour needed to maintain livelihoods and life

on our shared planet, including basic norms for prior notification, consultation, and

assessment of activities likely to have an impact on neighbouring states or global commons.

These could include the obligation to alert and inform neighbouring states in the event of an

accident likely to have a harmful impact on their environment. Although a few such norms

have evolved in some bilateral and regional arrangements, the lack of wider agreement on such

basic rules for interstate behaviour undermines both the sovereignty and economic

development potential of each and all states.

86. We recommend that the General Assembly commit itself to preparing a universal

Declaration and later a Convention on environmental protection and sustainable development.

A special negotiating group could be established to draft a Declaration text for adoption in

1986. Once it is approved, that group could then proceed to prepare a Convention, based on

and extending the principles in the Declaration, with the aim of having an agreed Convention

text ready for signature by states within three to five years. To facilitate the early launching of

that process the Commission has submitted for consideration by the General Assembly, and as

a starting point for the deliberations of the special negotiating group, a number of proposed

legal principles embodied in 22 Articles which were prepared by its group of international legal

experts. These proposed principles are submitted to assist the General Assembly in its

deliberations and have not been approved or considered in detail by the Commission. A

summary of the principles and Articles appears as Annexe 1 of this report.

5.3 Strengthen and Extend Existing International Conventions and
Agreements

87. In parallel, governments should accelerate their efforts to strengthen and extend existing

and more specific international conventions and cooperative arrangements by:

acceding to or ratifying existing global and regional conventions dealing with

environment and development, and applying them with more vigour and rigour;

reviewing and revising those relevant conventions that need to be brought in line with

the latest available technical and scientific information; and

• 
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negotiating new global and regional conventions or arrangements aimed at promoting

cooperation and coordination in the field of environment and development (including,

for example, new conventions and agreements on climate change, on hazardous

chemicals and wastes, and on preserving biological diversity).

Law does not stand alone. It depends on the functioning of many things.

Experience from the past 15 years of development has taught us that there is a

danger that bureaucracy with all its strength coming from the West, in Indonesia's

case because of the oil and gas revenues, will strangle the community with so

many laws. They have, for instance, laws that ask every gathering of five or more

people to have permission from the police. Sometimes I feel that maybe the best

government is the one who governs the least. In this case, I feel that sometimes

the Asian countries learn from each other.

Adi Sasono

Institute for Development Studies

WCED Public Hearing

Jakarta, 26 March 1985

88. It is recommended that the UNEP secretariat, in close cooperation with the IUCN

Environmental Law Centre, should help in these efforts.

5.4 Avoiding and Settling Environmental Disputes

89. Many disputes can be avoided or more readily resolved if the principles, rights, and

responsibilities cited earlier are built into national and international legal frameworks and are

fully respected and implemented by many states. Individuals and states are more reluctant to

act in a way that might lead to a dispute when, as in many national legal systems, there is an

established and effective capacity as well as ultimately binding procedures for settling

disputes. Such a capacity and procedures are largely lacking at the international level,

particularly environmental and natural resource management issues./33

90. it is recommended that public and private organizations and NGOs help in this area by

establishing special panels or rosters of experts with experience in various forms of dispute

settlement and special competence on the legal and substantive aspects of environmental

protection, natural resources management, and sustainable development. In addition, a

consolidated inventory and referral system or network for responding to requests for advice

and assistance should be established in avoiding or receiving such disputes.

91. To promote the peaceful and early settlement of international disputes on environmental

and resource management problems, it is recommended that the following procedure be

adopted. States should be given up to 18 months to reach mutual agreement on a solution or

on a common dispute settlement arrangement. If agreement is not reached, then the dispute

can be submitted to conciliation at the request of any one of the concerned states and, if still

unresolved, thereafter to arbitration or judicial settlement.

92. This proposed new procedure raises the possibility of invoking a binding process of

dispute settlement at the request of any state. Binding settlement is not the preferred method

for settling international disputes. But such a provision is now needed not only as a last resort

to avoid prolonged disputes and possible serious environmental damage, but also to
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encourage and provide an incentive for all parties to reach agreement within a reasonable time

on either a solution or a mutually agreed means, such as mediation.

93. The capabilities of the Permanent Court of Arbitration and the International Court of

Justice to deal with environmental and resource management problems also should be

strengthened. States should make greater use of the World Court's capacity under Article 26

of its Statute to form special chambers for dealing with particular cases or categories of cases,

including environmental protection or resource management cases. The Court has declared its

willingness and readiness to deal with such cases fully and promptly.

6. Investing in Our Future

94. We have endeavoured to show that: it makes long-term economic sense to pursue

environmentally sound policies. But potentially very large financial outlays will be needed in

the short term in such fields as renewable energy development, pollution control equipment,

and integrated rural development. Developing countries will need massive assistance for this

purpose, and more generally to reduce poverty. Responding to this financial need will be a

collective investment in the future

6.1 National Action

95. Past experience teaches us that these outlays would be good investments. By the late

1960s, when some industrial countries began to mount significant environmental protection

programmes, they had already incurred heavy economic costs in the form of damage to human

health, property, natural resources, and the environment. After 1970, in order to roll back

some of this damage, they saw expenditures on environmental pollution measurer, alone rise

from about 0.3 per cent of GNP in 1970 to somewhere between 1.5 per cent and, in some

countries, 2.0 per cent around the end of the decade. Assuming low levels of economic growth

in the future, these same countries will probably have to increase expenditures on

environmental protection somewhere between 20 to 100 per cent just to maintain current

levels of environmental quality./34

First, if the problems of environmental degradation and of poverty, particularly in

the Third World, are to be solved, a continued economic development is essential.

Second, we must reconcile environmental protection with economic growth. There

is a growing consensus that this is perfectly possible and desirable. Third, there is

also a great consensus that the application of strict environmental standards is

good for economic growth, as well as for the environment, and that they

encourage innovation, promote inventiveness and efficiency, and generate

employment. Fourth, to achieve the goals of sustainable development, good

environment, and decent standards of life for all involves very large changes in

attitude.

Stanley Clinton-Davis

Commissioner for Environment European Economic Community

WCED Public Hearing

Oslo, 24-25 June 1985

96. These figures relate only to expenditures to control environmental pollution.
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Unfortunately, similar figures are not available on the level of expenditures made to

rehabilitate lands and natural habitats, re-establish soil fertility, reforest areas, and undertake

other measures to restore the resource base. But they would be substantial.

97. Nations, industrial and developing, that did not make these investments have paid much

more in terms of damage costs to human health, property, natural resources, and the

environment. And these costs continue to rise at an accelerating pace. Indeed, countries that

have not yet instituted strong programmes now face the need for very large investments. Not

only do they need to roll back the first generation of environmental damage, they also need to

begin to catch up with the rising incidence of future damage. If they do not, their fundamental

capital assets, their environmental resources, will continue to decline.

98. In strictly economic terms, the benefits of these expenditures have been generally greater

than the costs in those countries that have made them./35 Beyond that, however, many of

these countries found that economic, regulatory, and other environmental measures could be

applied in ways that would result in innovation by industry. And those companies that did

respond innovatively are today often in the forefront of their industry. They have developed

new products, new processes, and entire plants that use less water, energy, and other

resources per unit of output and are hence more economic and competitive.

99. Nations that begin to reorient major economic and sectoral policies along the lines

proposed in this report can avoid much higher future levels of spending on environmental

restoration and curative measures and also enhance their future economic prospects. By

making central and sectoral agencies directly responsible for maintaining and enhancing

environmental and resource stocks, expenditures for environmental protection and resource

management would gradually be built into the budgets of those agencies for measures to

prevent damage. The unavoidable costs of environmental and resource management would

thus be paid only once.

We must have a true participation of all of the society in the decision-making and

More particularly in the allocation of resources. And why so? because all of us are

perfectly aware that there will never be sufficient resources for everything that we

wish, but if the population participates in the decision making it will benefit those

who need the most and it will express their thought about the allocation of

resources and it will give us the certainty that that which is bring done is the

legitimate aspiration of the people.

Aristides Marquee

National Council for Urban Development

WCED Public Hearing

Brasilia, 30 Oct 1985

6.2 International Action

100. Developing countries, as noted earlier, need a significant increase in financial support

from international sources for environmental restoration, protection, and improvement and to

help them through the necessary transition to sustainable development.

101. At the global level, there is an extensive institutional capacity to channel this support.

This consists of the United Nations and its specialized agencies: the multilateral development
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banks, notably the World Bank; other multilateral development cooperation organizations,

such as those of the European Economic Community; national development assistance

agencies, most of whom cooperate within the framework of the Development Assistance

Committee of OECD or of OPEC; and other international groups, such as the Consultative

Group on International Agricultural Research, that play an important role and influence on

the quality and nature of development assistance. Together, the development organizations

and agencies are responsible for the transfer of about $35 billion of ODA annually to

developing countries. In addition, they are the source of most technical assistance and policy

advice and support to developing countries.

102. These organizations and agencies are the principal instruments through which the

development partnership between industrial and developing countries operates and,

collectively, their influence is substantial and pervasive. It is imperative that they play a

leading role in helping developing countries make the transition to sustainable development.

Indeed, it is difficult to envisage developing countries making this transition in an effective

and timely manner without their full commitment and support.

6.2.1 Reorienting Multilateral Financial Institutions

103. The World Bank, IMF, and Regional Development Banks warrant special attention

because of their major influence on economic development throughout the world. As indicated

in Chapter 3, there is an urgent need for much larger flows of concessional and

non-concessional finance through the multilateral agencies. The role of the World Bank is

especially important in this respect, both as the largest single source of development lending

and for its policy leadership, which exerts a significant influence on both developing countries

and donors. The World Bank has taken a significant lead in reorienting its lending

programmes to a much higher sensitivity to environmental concerns and to support for

sustainable development. This is a promising beginning. But it will not be enough unless and

until it is accompanied by a fundamental commitment to sustainable development by the

World Bank and the transformation of its internal structure and processes so as to ensure its

capacity to carry this out. The same is true of other multilateral development banks and

agencies.

104. The IMF also exerts a major influence on the development policies of developing

countries and, as described in Chapter 3, there is deep concern in many countries that the

conditions that accompany its lending are undermining sustainable development. It is

therefore essential that the IMF, too, incorporate sustainable development objectives and

criteria into its policies and programmes.

105. Several countries have already formally instructed their representatives on the Board of

the World Bank to ensure that the environmental impacts of projects proposed for approval

have been assessed and adequately taken into account. We recommend that other

governments take similar action, not only with regard to the World Bank but also in the

Regional Banks and the other institutions. In this way they can support the ongoing efforts

within the Banks and other institutions to reorient and refocus their mandates, programmes,

and budgets to support sustainable development. The transition to sustainable development

by the development assistance agencies and the IMF would be facilitated by the establishment

of a high-level office in each agency with the authority and resources to ensure that all policies,

projects, and loan conditions support sustainable development, and to prepare and publish

annual assessments and reports on progress made and needed. A first step is to develop

simple methodologies for such assessments, recognizing that they are at present experimental

and need further work.
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106. In making these changes, the multilateral financial institutions fortunately have some

base on which to build. In 1980, they endorsed a Declaration of Environmental Policies and

Procedures Relating to Economic Development. Since then they have been meeting and

consulting through the Committee of International Development Institutions on the

Environment (CIDIE)./36 Some have articulated clear policies and project guidelines for

incorporating environmental concerns and assessments into their planning and decision

making, but only a few have assigned staff and resources to implementing them, notably the

World Bank, which is now considering even further institutional changes to strengthen this

work. Overall, as pointed out by the UNEP Executive Director in his statement reviewing the

first five years of work. CIDIE has not yet truly succeeded in getting environmental

considerations firmly ingrained in development policies. "There has been a distinct lack of

action by several multilaterals." CIDIE members have "gone along with the Declaration in

principle more than in major shifts in action."/37

107. In order to marshal and support investing its in conservation projects and national

conservation strategies that enhance the resource base for development, serious consideration

should be given to the development of a special international banking programme or facility/38

linked to the World Bank. Such a special conservation banking programme or facility could

provide leans and facilitate joint financing arrangements for the development and protection

of critical habitats and ecosystems, including those of international significance,

supplementing efforts by bilateral aid agencies, multilateral financial institutions, and

commercial banks.

106. In the framework of the Council of Mutual Economic Assistance (CMEA), there has been

since the early 1970s a Committee for Environmental Protection with the participation of the

heads of appropriate organizations in the member states. This Committee coordinates the

relevant research and development programmes and, in some cases, organizes technical

assistance for the interested member states, involving the Investment Bank of CMEA.

6.2.2 Reorienting Bilateral Aid Agencies

109. Bilateral aid agencies presently provide nearly four times as much total ODA as is

provided by international organizations. As indicated in Chapter 3, a new priority and focus in

bilateral aid agencies is needed in three main areas:

new measures to ensure that all projects support sustainable development;

special programmes to help restore, protect, and improve the ecological basis for

development in many developing countries; and

special programmes for strengthening the institutional and professional capacities

needed for sustainable development.

110. Proposals for special bilateral aid programmes in the areas of agriculture, forestry, energy,

industry, human settlements, and genetic resources are made in earlier chapters of this

report. The first two priority areas in this chapter also contain proposals for strengthening the

institutional and professional capacities in developing countries. The focus here is therefore

on the first area: new measures to ensure that all bilateral aid projects support sustainable

development.

The problems of today do not come with a tag marked energy or economy or

• 
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CO2 or demography, nor with a label indicating a country or a region. The

problems are multi-disciplinary and transnational or global.

The problems are not primarily scientific and technological. In science we have the

knowledge and in technology the tools. The problems are basically political,

economic, and cultural.

Per Lindblom

International Federation of Institutes of Advanced Studies

WCED Public Hearing

Oslo, 24-25 June 1985

111. Over the past decade, bilateral aid agencies have gradually given more attention to the

environmental dimensions of their programmes and projects. A 1980 survey of the

environmental and practices of six major bilateral aid agencies indicated that only one, USAID,

had systematic and enforceable procedures backed by the staff resources necessary to carry

them out./39 Since then, others have made some progress on the policy level, increased funds

for environmental projects, and produced guidelines or checklists to guide their programmes.

However, a 1983 study of those guidelines concluded that there was little evidence of their

systematic application./40

112. An important step towards concerted action was taken in 1986 with the adoption by OECD

of a recommendation to member governments to include an environmental assessment policy

and effective procedures for applying it in their bilateral aid programmes./41 It is based on a

detailed analysis and studies carried out by a joint group of governmental experts from both

the Development Assistance Committee and the Environmental Committee./42 The

recommendation includes proposals for adequate staff and financial resources to undertake

environmental assessments and a central office in each agency to supervise implementation

and to assist developing countries wishing to improve their capacities for conducting

environmental assessments. We urge all bilateral aid agencies to implement this

recommendation as quickly as possible, it is essential, of course, that this should not reduce

aid flows in the aggregate or slow disbursements or represent a new form of aid conditionality.

6.2.3 New Sources of Revenue and Automatic Financing

113. We have made a series of proposals for institutional change within and among the

organizations and specialized agencies of the UN system in the sections on 'Getting at the

Sources' and 'Dealing with the Effects'. Most of those changes will not require additional

financial resources but can be achieved through a reorientation of existing mandates,

programmes, and budgets and a redeployment of present staff. Once implemented, those

measures will make a major difference in the effective use of existing resources in making the

transition to sustainable development.

114. Nevertheless, there is also a need to increase the financial resources for new multilateral

efforts and programmes of action for environmental protection and sustainable development.

These new funds will not be easy to come by if the international organizations through which

they flow have to continue to rely solely on traditional sources of financing: assessed

contributions from governments, voluntary contributions by governments, and funds

borrowed in capital markets by the World Bank and other international financial institutions.

115. Assessed contributions from governments have traditionally been used largely for the

administrative and operating costs of international organizations; they are not intended for
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multilateral assistance. The total assessed contributions from governments are much smaller

than the amount provided through voluntary contributions and the prospects of raising

significant, additional funds through assessed contributions are limited.

116. Voluntary contributions by governments give the overall revenue system some flexibility,

but they cannot be adjusted readily to meet new or increased requirements. Being voluntary,

the flow of these funds is entirely discretionary and unpredictable. The commitments are also

extremely short-term, as pledges are normally made only one or two years in advance.

Consequently, they provide little security or basis for effective planning and management of

international actions requiring sustained, longer-term efforts. Most of the limited funds

provided so far for international environmental action have come through voluntary

contributions, channelled principally through UNEP and NGOs.

117. Given the current constraints on major sources and modes of funding, it is necessary to

consider new approaches as well as new sources of revenue for financing international action

in support of sustainable development. The Commission recognizes that such proposals may

not appear politically realistic at this point in time. It believes, however, that - given the trends

discussed in this report - the need to support sustainable development will become so

imperative that political realism will come to require it.

118. The search for other, and especially more automatic, sources and means for financing

international action goes almost as far back as the UN itself. It was not until 1977, however,

when the Plan of Action to Combat Desertification was approved by the UN General Assembly

that governments officially accepted, but never implemented, the principle of automatic

transfers. That Plan called for the establishment of a special account that could draw resources

not only from traditional sources but also from additional measures of financing, 'including

fiscal measures entailing automaticity'./43

119. Since then, a series of studies and reports/44 have identified and examined a growing list

of new sources of potential revenue, including:

revenue from the use of international commons (from ocean fishing and transportation,

from sea-bed mining, from Antarctic resources, or from parking charges for

geostationary communications satellites, for example;

taxes on international trade (such as a general trade tax; taxes on specific traded

commodities, on invisible exports, or on surpluses in balance of trade; or a consumption

tax on luxury goods); and

international financial measures (a link between special drawing rights and development

finance, for example, or IMF gold reserves and sales).

120. In its 1980 report, the Brandt Commission called for raising additional funds from more

automatic sources such as those cited above. In its follow-up report in 1983, the Brandt

Commission strongly urged that these most 'futuristic' of all the Report's proposals not be lost

completely from view./45 Nevertheless, they again rank below the short term horizon of the

international agenda.

121. The World Commission on Environment and Development was specifically given the

mandate by the UN General Assembly to look once again beyond that limited horizon. We have

done so and, given the compelling nature, pace, and scope of the different transitions affecting

our economic and ecological systems as described in this report, we consider that at least some

of those proposals for additional and more automatic sources of revenue are fast becoming

• 
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less futuristic and more necessary. This Commission particularly considers that the proposals

regarding revenue from the use of international commons and natural resources now warrant

and should receive serious consideration by governments and the General Assembly.

III. A Call for Action

122. Over the course of this century, the relationship between the human world and the planet

that sustains it has undergone a profound change. When the century began, neither human

numbers nor technology had the power to radically alter planetary systems. As the century

closes, not only do vastly increased human numbers and their activities have that power, but

major, unintended changes are occurring in the atmosphere, in soils, in waters, among plants

and animals, and in the relationships among all of these. The rate of change is outstripping the

ability of scientific disciplines and our current capabilities to assess and advise. It is frustrating

the attempts of political and economic institutions, which evolved in a different, more

fragmented world, to adapt and cope. It deeply worries many people who are seeking ways to

place those concerns on the political agendas.

123. We have been careful to base our recommendations on the realities of present

institutions, on what can and must be accomplished today. But to keep options open for future

generations, the present generation must begin now, and begin together, nationally and

internationally.

124. To achieve the needed change in attitudes and reorientation of policies and institutions,

the Commission believes that an active follow-up of this report is imperative. It is with this in

mind that we call for the UN General Assembly, upon due consideration, to transform this

report into a UN Programme of Action on Sustainable Development. Special follow-up

conferences could be initiated at the regional level. Within an appropriate period after the

presentation of the report to the General Assembly, an international Conference could be

convened to review progress made and promote follow-up arrangements that will be needed

over time to set benchmarks and to maintain human progress within the guidelines of human

needs and natural laws.

125. The Commissioners came from 21 very different nations. In our discussions, we disagreed

often on details and priorities. But despite our widely differing backgrounds and varying

national and international responsibilities, we were able to agree to the lines along which

institutional change must be drawn.

126. We are unanimous in our conviction that the security, well-being, and very survival of the

planet depend on such changes, now.
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Our Common Future, Annexe 1: Summary of Proposed Legal
Principles for Environmental Protection and Sustainable
Development Adopted by the WCED Experts Group on

Environmental Law

I. General Principles, Rights, and Responsibilities

Fundamental Human Right

1. All human beings have the fundamental right to an environment adequate for their health

and well being.

Inter-Generational Equity

2. States shall conserve and use the environment and natural resources for the benefit of

present and future generations.

Conservation and Sustainable Use

3. States shall maintain ecosystems and ecological processes essential for the functioning of

the biosphere, shall preserve biological diversity, and shall observe the principle of optimum

sustainable yield in the use of living natural resources and ecosystems.

Environmental Standards and Monitoring

4. States shall establish adequate environmental protection standards and monitor changes in

and publish relevant data on environmental quality and resource use.

Prior Environmental Assessments

5. States shall make or require prior environmental assessments of proposed activities which

may significantly affect the environment or use of a natural resource.

Prior Notification, Access, and Due Process

6. States shall inform in a timely manner all persons likely to be significantly affected by a

planned activity and to grant them equal access and due process in administrative and judicial

proceedings.

Sustainable Development and Assistance

7. States shall ensure that conservation is treated as an integral part of the planning and

implementation of development activities and provide assistance to other States, especially to

developing countries, in support of environmental protection and sustainable development.
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General Obligation to Cooperate

8. States shall cooperate in good faith with other States in implementing the preceding rights

and obligations.

II. Principles, Rights and Obligations Concerning Transboundary
Natural Resources and Environmental Interferences

Reasonable and Equitable Use

9. States shell use transboundary natural resources in a reasonable and equitable manner.

Prevention and Abatement

10. States shall prevent or abate any transboundary environmental interference which could

cause or causes significant harm (but subject to certain exceptions provided for in #11 and #12

below).

Strict Liability

11. States shall take all reasonable precautionary measures to limit the risk when carrying out

or permitting certain dangerous but beneficial activities and shall ensure that compensation is

provided should substantial transboundary harm occur even when the activities were not

known to be harmful at the time they were undertaken.

Prior Agreements When Prevention Costs Greatly Exceed Harm

12. States shall enter into negotiations with the affected State on the equitable conditions

under which the activity could be carried out when planning to carry out or permit activities

causing transboundary harm which is substantial but far less than the cost of prevention. (If

no agreement can be reached, see Art. 22).

Non-Discrimination

13. States shall apply as a minimum at least the same standards for environmental conduct

and impacts regarding transboundary natural resources and environmental interferences as

are applied domestically (i.e., do not do to others what you would not do to your own citizens).

General Obligation to Cooperate on Transboundary Environmental
Problems

14. States shall cooperate in good faith with other States to achieve optimal use of

transboundary natural resources and effective prevention or abatement of transboundary

environmental interferences.

Exchange of Information
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15. States of origin shall provide timely and relevant information to the other concerned States

regarding transboundary natural resources or environmental interferences.

Prior Assessment and Notification

16. States shall provide prior and timely notification and relevant information to the other

concerned States and shall make or require an environmental assessment of planned activities

which may have significant transboundary effects.

Prior Consultations

17. States of origin shall consult at an early stage and in good faith with other concerned States

regarding existing or potential transboundary interferences with their use of a natural

resource or the environment.

Cooperative Arrangements for Environmental Assessment and Protection

18. States shall cooperate with the concerned States in monitoring, scientific research and

standard setting regarding transboundary natural resources and environmental interferences.

Emergency Situations

19. States shall develop contingency plans regarding emergency situations likely to cause

transboundary environmental interferences and shall promptly warn, provide relevant

information to and co-operate with concerned States when emergencies occur.

Equal Access and Treatment

20. States shall grant equal access, due process and equal treatment in administrative and

judicial proceedings to all persons who are or may be affected by transboundary interferences

with their use of a natural resource or the environment.

III. State Responsibility

21. States shall cease activities which breach an international obligation regarding the

environment and provide compensation for the harm caused.

IV. Peaceful Settlement of Disputes

22. States shall settle environmental disputes by peaceful means. If mutual agreement on a

solution or on other dispute settlement arrangements is not reached within 18 months, the

dispute shall be submitted to conciliation and, if unresolved thereafter, to arbitration or

judicial settlement at the request of any of the concerned States.

Footnote

* This summary is based on the more detailed legal formulations in the report to the
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Commission by the international legal experts group. (See Annexe 2 for a list of group

members.) This summary highlights only the main thrusts of the principles and Articles and is

not a substitute for the full text is published in Legal Principles for Environmental Protection

and Sustainable Development (Dordrecht, The Netherlands: Martinus Nijhoff Publishers, in

press).
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RESOLUTION 2/2014 

 

DECLARATION OF LEGAL PRINCIPLES RELATING TO CLIMATE CHANGE 

 

Committee on Legal Principles Relating to Climate Change 

International Law Association 

 

The 76th Conference of the International Law Association, held in Washington D.C., the United 

States of America, 7-11 April 2014: 

 

HAVING CONSIDERED the three consecutive reports (2010-2014) of the Committee on Legal 

Principles Relating to Climate Change and its efforts to identify existing and emerging principles of 

international law relating to climate change, 

 

CONCERNED that climate change represents an urgent and potentially irreversible threat to human 

societies and the planet’s ecosystems,  

 

MINDFUL that nations are engaged in negotiations to strengthen the multilateral, rules-based 

regime under the Framework Convention on Climate Change, 1992,  

 

CONVINCED that an equitable and effective climate change regime should continue to be anchored 

in international legal principles, 

 

ADOPTS the ILA Declaration on Legal Principles Relating to Climate Change, as annexed to this 

resolution, 

 

REQUESTS the Secretary-General to forward the Report of the Committee and this Declaration to 

the UN Secretary-General, the UNFCCC Secretariat, the Chair of the Intergovernmental Panel on 

Climate Change, the Global Environment Facility, UNDP, UNEP, the WTO, the World Bank and 

other relevant intergovernmental and non-governmental organisations for their consideration, 

including organisations at the regional level. 

 

RECOMMENDS to the Executive Council that the Committee on the Legal Principles Relating to 

Climate Change, having accomplished its mandate, be dissolved. 
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ANNEX 

ILA Legal Principles Relating to Climate Change 

DRAFT ARTICLES 

 

Draft Article 1. Scope 

1. The present draft Articles apply to the conduct of States in managing and regulating human 

activities that directly or indirectly affect climate change and have or are likely to have significant 

adverse effects on human life and health and the Earth’s natural environment. 

2. The draft Articles refer to the foundational legal principles relating to climate change as well 

as to their inter-relationship. 

 

Draft Article 2. Objectives 

The purpose of the present draft Articles is to set out legal principles applicable to States in 

addressing climate change and its adverse effects, bearing in mind that change in the Earth’s climate 

and its adverse effects are a common concern of humankind. 

 

Draft Article 3. Sustainable Development 

1. States shall protect the climate system as a common natural resource for the benefit of present 

and future generations, within the broader context of the international community's commitment to 

sustainable development. 

2. In the sustainable and equitable use of natural resources, including the climate system as a 

common natural resource, States shall anticipate, prevent and minimise the causes of climate change, 

and mitigate its adverse effects for the benefit of present and future generations in accordance with 

FCCC Article 3.4.  

3. In the context of addressing climate change and its adverse effects, sustainable development 

requires States to balance economic and social development and the protection of the climate system 

and supports the realisation of the right of all human beings to an adequate living standard and the 

equitable distribution of the benefits thereof. To that extent, policies and measures taken in response 

to climate change must integrate environmental, economic and social matters. 

4. Social and economic development plans, programs and projects must be integrated with 

climate change responses in order to avoid adverse impacts on the latter, taking into account the 

priority needs of developing countries for the achievement of sustainable economic growth and 

poverty eradication. 
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5. Where social and economic development plans, programs or projects may result in significant 

emissions of greenhouse gases or cause serious damage to the environment through climate change, 

States have a duty to prevent such harm or, at a minimum, to employ due diligence efforts to 

mitigate climate change impacts. 

 

Draft Article 4. Equity 

1. States shall protect the climate system on the basis of equity, of which the principle of 

common but differentiated responsibilities and respective capabilities, laid out in draft Article 5, is a 

major expression. 

2. States shall protect the climate system in a manner that equitably balances the needs of 

present and future generations of humankind, keeping in mind that: 

(a) Present generations in developing States have a legitimate expectation of equitable access to 

sustainable development. This recognises that to the extent that per capita emissions in developing 

countries are still low, these will grow, within reason and in a sustainable manner, to meet their 

social and development needs. 

(b) Future generations in all States have a legitimate expectation of equitable access to the 

Earth’s resources. This requires that current generations hold the increase in global average 

temperature to the multilaterally agreed global goal. 

3. States shall protect the climate system as a matter of urgency, keeping in mind that to the 

extent that they delay taking adequately ambitious mitigation action to meet the multilaterally agreed 

global goal, the locus of action will shift, of necessity, to adaptation and the burden of responsibility 

to the most vulnerable and least responsible States. 

 

Draft Article 5. Common but Differentiated Responsibilities and Respective Capabilities 

1. States shall protect the climate system in accordance with their common but differentiated 

responsibilities and respective capabilities. 

2. All States have a common responsibility to cooperate in developing an equitable and 

effective climate change regime applicable to all, and to work towards the multilaterally agreed 

global goal. In exercise of this common responsibility all States shall, subject to their national 

circumstances:  

(a) Take policies and measures to address climate change and its adverse effects, and report 

periodically on these; 

(b) Promote sustainable development, as laid out in draft Article 3;   

(c) Cooperate as laid out in draft Article 8, in particular in:  
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i. development, application and diffusion of relevant mitigation and adaptation technologies;  

ii. exchange of scientific and technological information relating to the climate system, and to 

information relating to their response measures to address climate change; and,  

iii. preparation for adaptation to the impacts of climate change. 

3. Since States have differing historical, current and future contributions to climate change, 

differing technological, financial and infrastructural capabilities, as well as diverse economic 

fortunes and other national circumstances, States have differentiated responsibilities to address 

climate change and its adverse effects. In determining if a State’s commitments have been 

adequately tailored to its differentiated responsibilities, the following shall be taken into account: 

(a) Developed States, in particular the most advanced amongst them, shall take the lead in 

addressing climate change by adopting more stringent mitigation commitments and in assisting 

developing States, in particular the least developed among them, small island developing States, and 

other vulnerable States, to the extent of their need, in addressing climate change and adapting to its 

adverse effects. 

(b) Developing States, in particular the least developed among them, small island developing 

States, and other vulnerable States shall be subject to less stringent mitigation commitments, and 

benefit from, inter alia, delayed compliance schedules and financial, technological and other 

assistance.  

4. States’ commitments, given their differentiated responsibilities, shall fall along a spectrum of 

commitments, and these commitments shall evolve over time as their contributions, capabilities, 

economic fortunes and national circumstances evolve. 

 

Draft Article 6. Special Circumstances and Vulnerability 

1. States shall take full account of the special circumstances and needs of developing countries 

particularly vulnerable to the effects of climate change, specifically but not limited to the Least 

Developed Countries and Small Island Developing States. 

2. The rights and obligations of developing countries with regard to climate change and its 

impacts shall be differentiated based on their special circumstances and vulnerability.  

3. Developed States shall assist in developing insurance mechanisms to support, in accordance 

with draft Article 5.3, developing countries that are particularly vulnerable to the effects of climate 

change. 
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Draft Article 7. Prevention & Precaution 

Draft Article 7A. Obligation of prevention 

1. States have an obligation to ensure that activities within their jurisdiction or control do not 

cause damage to the environment of other States or of areas beyond the limits of national 

jurisdiction, including damage through climate change. 

2. States shall exercise due diligence to avoid, minimise and reduce environmental and other 

damage through climate change, as described in draft Article 7A.1. In exercising due diligence, 

States shall take all appropriate measures to anticipate, prevent or minimise the causes of climate 

change, especially through effective measures to reduce greenhouse gas emissions, and to minimise 

the adverse effects of climate change through the adoption of suitable adaptation measures. 

3. In determining whether a State has exercised due diligence in accordance with draft Article 

7A.2, economic development and available resources, scientific knowledge, the risks involved in an 

action, and the vulnerability of affected states shall be taken into account. Measures taken by States 

to anticipate, prevent or minimise the causes and adverse effects of climate change must be 

proportionate.  

Draft Article 7B. Precautionary principle 

1. Where there is a reasonably foreseeable threat of serious or irreversible damage, including 

serious or irreversible damage to States vulnerable to the impacts of climate change, measures to 

anticipate, prevent or adapt to climate change shall be taken by States without waiting for conclusive 

scientific proof of that damage.  

2. Precautionary measures for the purposes of draft Article 7B.1 shall include proactive and 

cost-effective measures which enable sustainable development, maintain the stability of the climate 

system and protect the climate system against human-induced change.  

3. As new scientific knowledge relating to the causes or effects of climate change becomes 

available, States must continuously assess their obligation of prevention and the necessity for 

precautionary measures. Where scientific knowledge about damage from climate change improves 

sufficiently, protective measures shall be continued by States pursuant to their obligation to prevent 

environmental damage, as described in draft Article 7A.1 above. 

4. In light of new scientific knowledge, States must strengthen their emission reduction 

standards and other preventative and adaptation measures, taking into account the factors listed in 

draft Article 7A.3. 

5. Where there is a reasonably foreseeable threat that a proposed activity may cause serious 

damage to the environment of other States or areas beyond national jurisdiction, including serious or 

irreversible damage through climate change to vulnerable States, an environmental impact 

assessment on the potential impacts of such activity is required. 

6. If the assessment indicates a reasonably foreseeable threat of such serious damage, the State 

under whose jurisdiction or control the activity takes place shall notify and consult with States likely 
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to be affected, shall make available relevant information, and cooperate with a view to reaching a 

joint decision. 

 

Draft Article 8. International Cooperation 

1. States shall cooperate with each other and competent international organisations in good faith 

to address climate change and its adverse effects. 

2. In order to contribute to the effective and appropriate international response to climate 

change, all States and other relevant actors shall cooperate in good faith and a spirit of partnership in 

the fulfilment of the principles embodied in these draft Articles and in the further development and 

more effective implementation of the international legal and governance framework relating to 

climate change. 

3. The international cooperation on climate change shall reflect the responsibility of developed 

countries to assist developing countries as laid out in draft Article 5.3. 

4. All States shall cooperate in further enhancing scientific knowledge relating to the causes and 

impacts of climate change and in developing and strengthening emission reduction standards and 

other preventative and adaptation measures based on such scientific knowledge. States shall facilitate 

the transfer of such scientific knowledge to the States most vulnerable to climate change, if 

requested. 

5. States shall jointly monitor, through an appropriate international or regional organisation, 

whether emission reduction standards are fulfilled and whether other preventative and adaptation 

measures are taken to address climate change. 

6. To the extent a disaster attributable to climate change exceeds a State’s response capacity, 

States shall cooperate with each other and competent international organisations to provide 

assistance. 

7. In order to respond to new threats to international peace and security attributable to climate 

change and its adverse effects, States shall adopt new legal frameworks to deal adequately with all 

aspects of the resulting situation. 

8. States shall continuously review and develop the legal and institutional framework of 

international law to ensure its adequacy to address climate change and its adverse effects. 

 

Draft Article 9. Good Faith 

1. States commit themselves to act in good faith in addressing climate change and its adverse 

effects and to achieve internationally agreed objectives. This includes their good faith commitment 

to engage in constant monitoring and supervision both at the domestic and international levels to 

ensure that these objectives are met. 
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2. The principle of good faiths commits States in negotiations on further legal instruments on 

climate change and its adverse effects not to insist on their own position without contemplating any 

modification of it. A State shall faithfully execute unilateral statements declarative of that State’s 

climate policies and measures that generate legitimate expectations among other States. 

 

Draft Article 10. Inter-Relationship 

1. In order to effectively address climate change and its adverse effects, States shall formulate, 

elaborate and implement international law relating to climate change in a mutually supportive 

manner with other relevant international law. 

2. States, in cooperation with relevant international organisations, shall ensure that 

consideration of climate change mitigation and adaptation is integrated into their law, policies and 

actions at all relevant levels, in accordance with draft Article 3.  

3. According to draft Article 8, States shall cooperate with each other to implement the inter-

relationship principle in all areas of international law, whenever necessary, as illustrated in the 

following areas: 

 (a) Climate Change and International Trade and Investment: States may take measures to 

address climate change and its adverse effects, provided that they shall not constitute a means of 

arbitrary or unjustifiable discrimination or a disguised restriction on international trade. In order to 

prevent any inconsistency or potential conflict, States shall ensure that legal progress regarding 

climate, trade, and investment in ongoing negotiations conforms to the principle of mutual 

supportiveness. 

 (b) Climate Change and International Human Rights Law: States and competent international 

organisations shall respect international human rights when developing and implementing policies 

and actions at international, national, and subnational levels regarding climate change.  In developing 

and implementing these policies and actions, States shall take into account the differences in 

vulnerability to climate change of their populations, particularly indigenous peoples, within their 

borders and take measures to ensure that all their peoples’ rights are fully protected. 

 (c) Climate Change and Law of the Sea: States and competent international organisations 

shall apply, interpret, implement and enforce their rights and obligations under the Law of the Sea in 

such a manner so as to effectively addressing climate change and its adverse effects. States and 

competent international organisations shall elaborate and implement international rules as well as 

national and regional policies and measures relevant to climate change in a manner consistent with 

rights and obligations under the law of the sea related instruments. 
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FOR CONSIDERATION AT THE 2014 CONFERENCE 

 

INTRODUCTION 

 

The ILA Committee on the Legal Principles Relating to Climate Change (hereinafter ‘the Committee’) 

was established by the ILA Executive Council in November 2008 in response to a proposal by the 

Japan Branch in September 2008.   

 

The international climate change regime comprises principally of the United Nations Framework 

Convention on Climate Change of 1992, the Kyoto Protocol of 1997 and the decisions of Parties under 

these instruments. Although these instruments are important first steps towards addressing climate 

change and its impacts, they are widely regarded as inadequate and inadequately implemented. The 

international community is engaged in intense negotiations, both within the context of these 

instruments, and in other plurilateral and multilateral fora, to design an agreement that builds on, 

complements and may even replace part of the existing climate change regime. The work of this 

Committee is intended to inform this effort. 

 

The Committee on the ‘Legal Principles Relating to Climate Change’ submitted its First Report to the 

ILA Hague Conference in August 2010. The First Report focused on clarifying the scope and 

methodology of the Committee’s work. The First Report adopted a ‘laundry list’ approach in that it 

listed and discussed all the possible principles, concepts and notions relating to climate change, and 

questions that arise therefrom, that could usefully be considered by the Committee. At the ILA Hague 

Conference, the Committee met in open and closed meetings, and used the insights generated, to 

narrow the scope of the Committee’s work. The Committee engaged intensively in 2011-2012 

including at a meeting generously hosted by the Dutch and Japanese Branches of the ILA at Deventer 

in January 2012.  The Committee submitted its Second Report to the ILA Sofia Conference in August 

2012.  The Second Report sought to flesh out selected legal principles relating to the existing climate 

change regime. The Committee engaged on a continual basis in 2013-14, including through a meeting 
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generously hosted by the French and Japanese Branches of the ILA at Aix-en-Provence in June 2013. 

This Third (and final) Report of the Committee takes the form of Draft Articles titled ‘Legal Principles 

Relating to Climate Change’ and attached commentaries.
1
 The Third Report of the Committee will be 

submitted to the ILA Washington Conference in April 2014 for its consideration and adoption. The 

work of the Committee, given the fluid nature of the international climate change negotiations, has the 

potential to shape and influence the evolution of the climate change regime. It may also provide 

guidance on the design and implementation of the agreement that is slated to emerge from the UN 

Durban Platform negotiations due to conclude in 2015 and take effect from 2020. 

 

 

ILA Legal Principles Relating to Climate Change 

 

DRAFT ARTICLES 

 

Draft Article 1. Scope 

1. The present draft Articles apply to the conduct of States in managing and regulating 

human activities that directly or indirectly affect climate change and have or are likely to have 

significant adverse effects on human life and health and the Earth’s natural environment. 

2. The draft Articles refer to the foundational legal principles relating to climate change as 

well as to their inter-relationship. 

 

Commentary 

(1) This draft Article clarifies the scope of this particular set of draft Articles, which is primarily 

based on the work of the Committee as reflected in its first and second reports (2010 and 2012). The 

draft Articles cover human activities causing climate change as well as the conduct of States relating to 

mitigation of and adaptation to climate change. As stated in paragraph 2, the draft Articles are limited 

to stating the most fundamental legal principles that should guide States in their attempts to develop 

and operate an effective legal regime on climate change. 

(2) In clarifying the scope of the draft Articles, it is necessary to address the main elements to be 

encompassed. Generally, the provisions of environmental conventions address either the effects of 

pollution (e.g. ‘significant adverse effects’) or its causes (e.g. ‘human activities’, ‘deleterious 

substances’, etc.). Causes and effects are difficult to separate strictly as climate change is the result of a 

complex interaction between human activities and natural phenomena. Moreover, addressing climate 

change requires mitigation as well as adaptation measures. The draft Articles aim at formulating 

international legal principles covering all these aspects. 

(3) Draft Article 1 indicates that the draft Articles address only damage caused by human 

activities. Accordingly, their scope would not extend to damage caused by natural phenomena such as 

                                                 
1 The Draft Articles and Commentaries were drafted by the following members of the Committee: Lavanya 

Rajamani, Jacqueline Peel, Harald Hohmann, Christoph Schwarte, Akiho Shibata, Jutta Brunnée, Anita 

Halvorssen, Shinya Murase, Sandrine Maljean-Dubois, Hari Osofsky, Yukari Takamura and Maria Gavounelli. 

The following members of the Committee commented extensively on various iterations of the text: Marcel M T A 

Brus, Duncan French, Anita Rønne, Hennie Strydom, and Daniel Bodansky. The Chair and Rapporteur are 

particularly grateful to Jacqueline Peel for her exceptional contribution to the work of the Committee, and for 

acting as Rapporteur at the ILA Sofia Meeting in 2012. The Committee is also grateful to Shibani Ghosh, Senior 

Research Associate, Centre for Policy Research, for her invaluable and painstaking editorial assistance in bringing 

this Report together. 
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meteoritic bombardment and volcanic eruption. The term ‘human activities’ includes not only those 

activities conducted by States but also those conducted by natural and juridical persons.  

(4) The main cause of climate change is considered to be the anthropogenic alteration of the 

composition of the atmosphere by the emission of greenhouse gases (in contrast to air pollution that is 

defined as the introduction of deleterious substances into the atmosphere
2
). The United Nations 

Framework Convention on Climate Change (FCCC) defines ‘climate change’ as ‘a change of climate 

which is attributed directly or indirectly to human activity that alters the composition of the global 

atmosphere…’.
3
 However, it may be noted that, in recent years, some of the deleterious substances 

causing air pollution, such as black carbon and tropospheric ozone, are considered to have global 

warming effects as well. Accordingly the Gothenburg Protocol to the 1979 ECE Convention on Long-

Range Transboundary Air Pollution (LRTAP) in 2012 was amended to include these substances for 

regulation.
4
 

(5) Article 1, paragraph 1, of the FCCC defines ‘[a]dverse effects of climate change’ as ‘changes 

in the physical environment or biota resulting from climate change which have significant deleterious 

effects on the composition, resilience or productivity of natural and managed ecosystems or on the 

operation of socio-economic systems or on human health and welfare’. It should be stressed that only 

adverse effects that are ‘significant’ warrant international regulation. 

(6) The draft Articles address the issue of ‘inter-relationship’ between climate change and other 

areas of law such as international trade law, international human rights law and the law of the sea. 

However, linkages between climate change and other environmental damage such as transboundary air 

pollution, stratospheric ozone depletion, biodiversity/forests and water – albeit extremely important in 

the overall discussion on climate change – are not explicitly addressed. Instead these topics are referred 

to only in so far as they are relevant to other parts of the draft Articles. 

 

Draft Article 2. Objectives 

The purpose of the present draft Articles is to set out legal principles applicable to States in 

addressing climate change and its adverse effects, bearing in mind that change in the Earth’s 

climate and its adverse effects are a common concern of humankind. 

 

Commentary 

(1) The term ‘legal principles’, for the purposes of these draft Articles, encompasses both 

emerging and legally binding principles. Such principles can emerge from the practices and policies of 

international actors, evolve into customary international law, find expression in non-legally binding 

international instruments, or be enshrined in treaties.  They provide considerations that decision-makers 

must take into account; they ‘set limits, or provide guidance, or determine how conflicts between other 

                                                 
2 The ECE Convention on Long-Range Transboundary Air Pollution, Nov. 13, 1979, 1302 UNTS 217, art. 1, 

subparagraph (a) defines ‘Air Pollution’ as ‘the introduction by man, directly or indirectly, of substances or energy 

into the air resulting in deleterious effects….’. 
3 United Nations Framework Convention on Climate Change, May 29, 1992, 1771 UNTS 107, reprinted in (1992) 31 ILM 849 [hereinafter FCCC], art. 1, 

para. 2. See generally, D Bodansky, The United Nations Framework Convention on Climate Change: A 

Commentary, (1993) 18(2) Yale J. of In’l L. 451. 
4 At their 30th meeting in May 2012, the Parties to the LRTAP Convention made a historic decision with regard to 

the policy on black carbon (BC), tropospheric ozone and methane (as a precursor of tropospheric ozone). In 

response to scientific research, in particular, that contained in the 2010 report on the 2010 Hemispheric Transport 

of Air Pollution, the Parties agreed to: (1) include BC – as a component of particulate matter – in the ongoing 

revision of the Gothenburg Protocol, and (2) include BC, ozone and methane in the medium and long-term work-

plans of the Conventions as important air pollutants and short lived climate forcers (SLCFs). 
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rules and principles will be resolved’.
5
 The draft Articles are intended to reflect the current 

understanding of the legal principles applicable to States in addressing climate change and its adverse 

effects. 

(2) The phrase ‘climate change and its adverse effects’ draws on terminology that is familiar from 

the FCCC. The FCCC defines ‘adverse effects of climate change’ as laid out above.
6
 

(3) Addressing climate change and its adverse effects is generally understood to encompass both 

mitigation and adaptation actions. The legal principles relating to climate change, therefore, pertain to 

measures designed to anticipate, prevent and minimise the causes of climate change (mitigation 

actions), as well as to anticipating its adverse effects and taking appropriate measures to prevent or 

minimise the damage they may cause (adaptation actions).
7
 The draft Articles elaborate on the 

mitigation and adaptation dimensions to the legal principles relating to climate change in particular 

through the principles concerning sustainable development, equity, special circumstances and 

vulnerability, and prevention and precaution (draft Articles 3, 4, 6 and 7). 

(4) The FCCC acknowledges, in the opening recital of its preamble, that ‘change in the Earth’s 

climate and its adverse effects are a common concern of humankind’. The idea that climate change is a 

common concern is universally accepted,
8
 as is the proposition that all states have a common 

responsibility to take appropriate measures to address the concern. The latter proposition finds 

confirmation in the FCCC and in the practice of States under the auspices of that regime, as does the 

notion that States’ attendant individual and collective responsibilities are differentiated, including on 

the basis of groups of Parties, such as developed and developing countries.
9
 The draft Articles address 

this common responsibility dimension to the legal principles relating to climate change, in particular 

through the principles concerning sustainable development, equity, common but differentiated 

responsibilities, and international cooperation (draft Articles 3-5 and 8). 

 

Draft Article 3. Sustainable Development 

1. States shall protect the climate system as a common natural resource for the benefit of 

present and future generations, within the broader context of the international community's 

commitment to sustainable development. 

2. In the sustainable and equitable use of natural resources, including the climate system as 

a common natural resource, States shall anticipate, prevent and minimise the causes of climate 

change, and mitigate its adverse effects for the benefit of present and future generations in 

accordance with FCCC Article 3.4.  

3. In the context of addressing climate change and its adverse effects, sustainable 

development requires States to balance economic and social development and the protection of 

                                                 
5 A E Boyle, Some Reflections on the Relationship of Treaties and Soft Law, (1999) 48(4) Int’l & Comp. L. Qtrl’y 

901, 907. 

6 FCCC, art. 1, para. 1. 
7 The IPCC defines ‘mitigation’ as an ‘anthropogenic intervention to reduce the sources or enhance the sinks of 

greenhouse gases’, and ‘adaptation’ as ‘[a]djustment in natural or human systems in response to actual or expected 

climatic stimuli or their effects, which moderates harm or exploits beneficial opportunities’. See J T Houghton et al 

(eds), Climate Change 2001: The Scientific Basis. A Contribution of Working Group I to the Third Assessment 

Report of the Intergovernmental Panel on Climate Change, (2001, Cambridge University Press, Cambridge). 
8 See also, UN General Assembly, ‘Protection of global climate for present and future generations of mankind’, 

UN Doc A/RES/43/53 (Dec. 6, 1988), available at, <http://www.un.org/documents/ga/res/43/a43r053.htm>.  
9 See e.g. FCCC, preambular recital 6 and art. 3, para. 1. See detailed discussion in J Brunnée, ‘Common Areas, 

Common Heritage and Common Concern’, in D Bodansky, J Brunnée and E Hey (eds), Oxford Handbook of 

International Environmental Law, (2007, Oxford University Press, Oxford), 550, 564-7; and P Birnie, A Boyle and 

C Redgwell, International Law and the Environment, (2009, 3rd edn, Oxford University Press, Oxford), 129-130, 

337-9. 
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the climate system and supports the realisation of the right of all human beings to an adequate 

living standard and the equitable distribution of the benefits thereof. To that extent, policies and 

measures taken in response to climate change must integrate environmental, economic and social 

matters. 

4. Social and economic development plans, programs and projects must be integrated with 

climate change responses in order to avoid adverse impacts on the latter, taking into account the 

priority needs of developing countries for the achievement of sustainable economic growth and 

poverty eradication. 

5. Where social and economic development plans, programs or projects may result in 

significant emissions of greenhouse gases or cause serious damage to the environment through 

climate change, States have a duty to prevent such harm or, at a minimum, to employ due 

diligence efforts to mitigate climate change impacts. 

 

Commentary 

(1) The principle of sustainable development was the subject of in-depth inquiries by two 

consecutive International Law Association (ILA) committees on international law and sustainable 

development, culminating respectively in the 2002 New Delhi Declaration of Principles on 

International Law relating to Sustainable Development
10

 and the 2012 Sofia Guiding Statements on the 

Judicial Elaboration of the 2002 New Delhi Declaration of Principles of International Law Relating to 

Sustainable Development.
11

 It is not the intent of draft Article 3 to duplicate that work. Instead, this 

draft Article is restricted to issues relating to the concept of sustainable development that are closely 

relevant to the climate change regime. In particular it focuses on the climate change-specific 

ramifications of New Delhi Declaration Principle 1, the duty of States to ensure sustainable use of 

natural resources, and Principle 7, the principle of integration and inter-relationship.  

(2) Article 3, paragraph 4 of the FCCC lays out the general right and duty of States to promote 

sustainable development. It proceeds to focus on policies and measures taken ‘to protect the climate 

system against human-induced change’. Article 4, paragraph 1 states the commitments of all Parties to 

‘promote sustainable management, and promote and cooperate in the conservation and enhancement, as 

appropriate, of sinks and reservoirs …, including biomass, forests and oceans as well as other 

terrestrial, coastal and marine ecosystems’.
12

 Paragraph 1 of draft Article 3 of these principles restates 

this duty to promote sustainable development in terms of a requirement on States to protect the climate 

system as a common natural resource.  

(3) Recognition of the climate system as a common natural resource is an emerging concept of 

international (environmental) law. It builds on the preambular designation in the FCCC of ‘change in 

the Earth’s climate and its adverse effects’ as ‘a common concern of humankind’.
13

 Supporting State 

                                                 
10 Adopted by the ILA at its seventieth conference (New Delhi, 2002). Submitted as Annex to Letter dated 6 

August 2002 from the Permanent Representative of Bangladesh to the United Nations and the Chargé d’affaires 

a.i. of the Permanent Mission of the Netherlands to the United Nations addressed to the Secretary-General of the 

United Nations, UN Doc A/57/329 (Aug. 31, 2002) [hereinafter New Delhi Declaration]. 
11 Adopted by the ILA at its seventy-fifth conference (Sofia, 2012). See Committee on International Law on 

Sustainable Development, Conference Resolution No. 7/2012.  
12 FCCC, art. 4, para. 1(d). 
13 FCCC, preambular recital 1. See also, UN Doc A/RES/43/53 (see footnote 8 above). See also, P Birnie et al (see 

footnote 9 above), at 338-339; J Brunnée, ‘Common Areas, Common Heritage, and Common Concern’, in D 

Bodansky et al (see footnote 9 above), 564-565; and S Murase, ‘Protection of the Atmosphere and International 

Lawmaking’, in Miha Pogačnik (ed), Challenges of Contemporary International Law and International 

Relations: Liber Amicorum in Honour of Ernest Petrič, (2011, Evropska Pravna Fakulteta Nova Gorica, 

Slovenia). 
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practice exists at the national
14

 and regional levels. For instance, the EU’s Sixth Environment Action 

Programme
15

 had sustainable use and management of resources as one of the priority areas for action 

and called for the preparation of ‘a thematic strategy on the sustainable use and management of 

resources…’.
16

 The Resource Strategy defined natural resources as encompassing all raw materials 

including minerals, biomass and biological resources; air, water and soil; resources such as wind, 

geothermal, tidal and solar energy; and space (land). It also emphasised the need to take into account 

life cycle and global perspectives when tackling unsustainable use of natural resources. Sustainable use 

of natural resources and resource efficiency has been recognised as critical for further economic 

development in the EU and became the core of one of the seven flagship initiatives within the ‘Europe 

2020 Strategy’.
17

  

(4) Conceptualising the global climate as a common natural resource may be seen to run counter 

to established principles on the treatment of natural resources in contemporary international law, 

starting with the principle of permanent sovereignty of natural resources,
18

 enshrined in UN General 

Assembly Resolution 1803 (XVII)
19

 and common Article 1 of the 1966 International Covenant on Civil 

and Political Rights and the 1966 International Covenant on Economic, Social and Cultural Rights.
20

 

The preamble of the FCCC affirms the principle of permanent sovereignty as it recalls that States have 

the sovereign right to exploit their own resources.
21

 However, the development of international 

environmental law and prominence of sustainable development has had a profound impact on the 

interpretation of permanent sovereignty. This is recognised in the relevant preambular provision of the 

FCCC which affirms that permanent sovereignty must be exercised pursuant to environmental and 

development policies and should not cause damage to other States.
22

 Furthermore, the interdependence 

of States has resulted in the increasing emergence of international legal regimes for the cooperative 

management of natural resources pursuant to sustainable development.
23

 Thus, the need for concerted 

global action, based on notions such as the common concern of humankind
24

 has become an important 

aspect of the management of resources.
25

 This phenomenon has also resulted in changes to the notion 

                                                 
14 Like the EU, some States have adopted constitutional provisions or acts that require sustainable use of the 

natural environment and natural resources. The principle of sustainable use is reflected in the Constitution of the 

Republic of South Africa Act 1996, as amended, ss. 24-25 and in the Norwegian Constitution 1814, as amended, 

art. 110b. See also the Constitution of Greece 1975, as amended, art. 24. The Mexican Constitution 2005 

highlights in art. 25 ‘national development which will be integral and sustainable’ and according to article 27 must 

‘prevent … the destruction of natural resources’. 
15 Decision No 1600/2002/EC of the European Parliament and of the Council of 22 July 2002, OJ 2002 L 242/1 

(Sept. 10, 2002). 
16 Communication from the Commission to the Council, the European Parliament, the European Economic and 

Social Committee and the Committee of the Regions, Thematic Strategy on the sustainable use of natural 

resources, COM (2005) 670 final (Dec. 21, 2005). 
17 Communication from the Commission, Europe 2020: A strategy for smart, sustainable and inclusive growth, 

COM (2010) 2020 final (Mar. 3, 2010). 
18 B S Chimni, The principle of permanent sovereignty over natural resources: toward a radical interpretation, 

(1998) 38 Indian J. Int’l L. 208. See also, N Schrijver, ‘Unravelling State sovereignty: The controversy on the right 

of indigenous peoples to permanent sovereignty over natural wealth and resources’, in I Boerefijn and J 

Goldschmidt (eds), Changing perceptions of sovereignty and human rights: Essays in honour of Cees Flinterman, 

(2008, Intersentia, Antwerp), 85-98.  
19 UN General Assembly, ‘Permanent Sovereignty over natural resources’, UNGA Res. 1803 (XVII) (Dec. 14, 

1962). 
20 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171, reprinted in (1967) 6 ILM 

368; and International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNTS 3, reprinted 

in (1967) 6 ILM 360 [hereinafter ICESCR]. 
21 FCCC, preambular recital 8. 
22 Ibid. 
23 O Schachter, Sharing the World’s Resources, (1977, Columbia University Press, New York). 
24 J Brunnée (see footnote 13 above).  
25 F X Perrez, Cooperative Sovereignty: From Independence to Interdependence in the Structure of International 

Environmental Law, (2000, Kluwer Law International, The Hague). See generally, N Schrijver Sovereignty over 

Natural Resources: Balancing Rights and Duties, (1997, reprinted in 2008, Cambridge University Press, 

Cambridge). 
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of permanent sovereignty.
26

 The language ‘common concern of humankind’ in the FCCC preamble 

implies that permanent sovereignty should be exercised for the benefit of humankind, which consists of 

present and future generations.
27

 

(5) While climate change is a matter of common concern, paragraph 1 acknowledges that it needs 

to be tackled within the broader context of the international community's commitment to sustainable 

development. It requires action across a wide array of fields, including regulation and technology 

having environmental, developmental and social implications. Moreover, sustainable development is a 

dynamic and evolving principle that is both shaping and being shaped by the climate change regime. 

(6) As a common natural resource, the climate system is subject to the principle of sustainable 

and equitable use as outlined in paragraph 2 of draft Article 3. This principle is reflected in the 

objective of FCCC Article 2 ‘to allow ecosystems to adapt naturally to climate change, to ensure that 

food production is not threatened and to enable economic development to proceed in a sustainable 

manner’. ‘Sustainable use’ is a principle that is employed quite extensively in treaty law either directly 

or via the reference to concepts of conservation, sustainable management, optimal, efficient and 

rational use and sometimes via the broader notion of ‘protection’ as included in the FCCC.
28

 It entails 

use ‘in a way and at a rate that does not lead to long-term decline’ of the resource.
29

 In order to ensure 

sustainable and equitable use of the common natural resource of the climate system, paragraph 2 

enjoins State action to anticipate, prevent and minimise the causes of climate change, and mitigate its 

adverse effects for the benefit of present and future generations.  

(7) Paragraphs 3, 4 and 5 elaborate the requirements of sustainable development in the context of 

addressing climate change and its adverse effects. Paragraph 3 emphasises that sustainable 

development requires States to balance economic and social development and the protection of the 

climate system, which in turn requires that policies and measures taken in response to climate change 

must integrate environmental, economic and social matters. This balancing takes place in a broader 

context, acknowledged in indirect terms in Principle 1 of the Rio Declaration,
30

 in terms of the link 

between individual human rights and sustainability. This social dimension of sustainable development 

was already implied in the Rio Declaration but has become more prominent and specific in subsequent 

                                                 
26 W Scholtz, Custodial Sovereignty Reconciling Sovereignty and Global Environmental Challenges Amongst the 

Vestiges of Colonialism, (2008) 55(3) Neth. Int’l L. Rev. 333. 
27 See in this regard, A A C Trindade, International Law for Humankind, (2010, Martinus Nijhoff, Leiden), 327-352.  
28 The Convention on International Watercourses merely refers to ‘optimal and sustainable utilization.’ See 

Convention on the Law of the Non-navigational Uses of International Watercourses, UN Doc A/51/869, May 21, 

1997, (1997) 36 ILM 700, art. 5. The Convention on Co-operation for the Protection and Sustainable Use of the 

River Danube includes the term in the title and in the text but at the same time refers to ‘conservation’, ‘rational 

use’ and ‘sustainable management’. See Convention on Co-operation for the Protection and Sustainable Use of the 

River Danube, OJ 1994 L 342/19 (Dec. 12, 1997), arts 2, 5 and 6, but also conservation, rational use sustainable 

management in the preamble, arts 2 and 6.  Likewise the UN Fish Stocks Agreement employs ‘sustainable use’, 

‘conservation’, and ‘long-term sustainability’.  See Agreement for the Implementation of the Provisions of the 

United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and 

Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, Sept. 8, 1995, A/CONF.164/37, arts 2 

and 5(b).The International Tropical Timber Agreement refers to ‘sustainable utilization’ but also to ‘management’ and 

‘conservation.’ See International Tropical Timber Agreement, Jan. 10, 1994, (1994) 88 ILM 1014, art. 1, 

subparagraphs (e) and (l). The Convention to Combat Desertification and Drought refers to ‘sustainable use’, 

‘sustainable management’, ‘conservation’ and ‘efficient use’.  See United Nations Convention to Combat 

Desertification in Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa, June 17, 

1994, (1994) 33 ILM 1328, arts 2, 3, 10(4), 11, 17 and 19. 
29 See Convention on Biological Diversity, June 5, 1992, 1760 UNTS 79, 143, reprinted in (1992) 31 ILM 818 

[hereinafter CBD], art. 2. 
30 Rio Declaration on Environment and Development, June 13, 1992, A/CONF.151/5/Rev.1, reprinted in (1992) 

31 ILM 874 [hereinafter Rio Declaration], principle 7. 
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decades through the outcomes of the World Summit on Sustainable Development
31

 and Rio+20 UN 

Conference on Sustainable Development.
32

 

(8) The importance of integration as an element of the legal notion and operationalisation of 

sustainable development was recognised by the International Court of Justice (ICJ) in the Gabcikovo-

Nagymaros case, which stated that the ‘need to reconcile economic development with protection of the 

environment is aptly expressed in the concept of sustainable development’.
33

 Echoing the ICJ’s 

findings, the World Trade Organisation (WTO) Appellate Body in the Shrimp-Turtle case noted that 

the concept of sustainable development recognised in the preamble to the WTO Agreement, ‘has been 

generally accepted as integrating economic and social development and environmental protection’.
34

 

The Arbitral Tribunal in the Iron Rhine case confirmed that the integration of appropriate 

environmental measures in the design and implementation of economic development activities is a 

requirement of international law.
35

 

(9) In the international climate change regime, the importance of integration as an element of the 

principle of sustainable development is expressed in the preamble to the FCCC. This affirms ‘that 

responses to climate change should be coordinated with social and economic development in an 

integrated manner with a view to avoiding adverse impacts on the latter, taking into full account the 

legitimate priority needs of developing countries for the achievement of sustained economic growth 

and the eradication of poverty’.
36

 Paragraph 4 of draft Article 3 amplifies this requirement. 

Consequently it provides that social and economic development plans, programs and projects must be 

integrated with climate change responses in order to avoid adverse impacts that would thwart the 

effectiveness of such responses. Nonetheless, special account is to be taken in this process of the 

priority needs of developing countries for the achievement of sustainable economic growth and poverty 

eradication. These qualifications seek to preserve a degree of autonomy for developing countries in 

relation to their economic development.
37

 Consequently, the principle of sustainable development in 

the climate change context would not appear to call for a halt to development processes with 

environmental impacts, such as energy generation, but rather that these are undertaken in ways that 

minimise greenhouse gas emissions (for instance, the progressive substitution of coal-fired power with 

renewable energy generation). 

(10) While the requirements of balancing and integration point to the need for ‘responses to 

climate change’ to be coordinated with social and development goals by, for example, minimising their 

economic costs,
38

 the implementation of social and economic development plans should not come at 

the cost of dangerous anthropogenic climate change contrary to the objective of the FCCC. Paragraph 

5 expresses this limitation. It provides that in circumstances where social and economic development 

                                                 
31 World Summit on Sustainable Development, Plan of Implementation, (Sept. 4, 2002), available at,   

<http://www.un.org/jsummit/html/documents/summit_docs/2309_planfinal.htm>. 
32 Rio+20 United National Conference on Sustainable Development, Outcome of the Conference, ‘The Future We 

Want’, June 19, 2012, A/CONF.216/L.1. 
33 Case concerning Gabčíkovo – Nagymaros Project, (Hungary v Slovakia), 1997 ICJ Reports 15 [hereinafter 

Gabčíkovo – Nagymaros], para. 140. 
34 United States – Import Prohibition of Certain Shrimp and Shrimp Products, Report of the Appellate Body, 

WT/DS58/AB/R (Oct. 12, 1998), para. 129.  
35 Iron Rhine (IJzeren Rijn) Arbitration (Belgium–Netherlands) Award of 2005, in Permanent Court of Arbitration 

Award Series (2007) [hereinafter Iron Rhine Arbitration], paras 59 and 243. See also, Case concerning Pulp Mills 

on the River Uruguay, (Argentina v Uruguay), 2010 ICJ Reports 14 [hereinafter Pulp Mills case], para 197.  
36 FCCC, preambular recital 21. 
37 The Cancun Agreements added further gloss to the obligation developing countries have to develop sustainably. 

Developing countries, in particular BASIC, argued for and obtained recognition for ‘equitable access to 

sustainable development’: Decision 1/CP.16, ‘The Cancun Agreements: Outcome of the work of the Ad Hoc 

Working Group on Long-term Cooperative Action under the Convention’, in FCCC/CP/2010/7/Add.1 (Mar. 15, 

2011) [hereinafter Cancun Agreements (LCA)], para. 6.   
38 This is a prominent rationale for the emissions reduction mechanisms employed in the Kyoto Protocol to the United Nations 

Framework Convention on Climate Change, Dec. 10, 1997, FCCC/CP/1997/L.7/add.1, reprinted in (1998) 37 ILM 22 [hereinafter Kyoto Protocol], 

namely, joint implementation, the Clean Development Mechanism and emissions trading (arts 6, 12 and 17). 
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plans, programs or projects may result in significant emissions of greenhouse gases or cause serious 

damage to the environment through climate change, States have a duty to prevent such harm or, at a 

minimum, to employ due diligence efforts to mitigate climate change impacts.
39

 In this way, the 

practice of integrated decision-making in the context of sustainable development is tied to the 

obligation to prevent damage through climate change. 

 

Draft Article 4. Equity 

1. States shall protect the climate system on the basis of equity, of which the principle of 

common but differentiated responsibilities and respective capabilities, laid out in draft Article 5, 

is a major expression. 

2. States shall protect the climate system in a manner that equitably balances the needs of 

present and future generations of humankind, keeping in mind that: 

(a) Present generations in developing States have a legitimate expectation of equitable access 

to sustainable development. This recognises that to the extent that per capita emissions in 

developing countries are still low, these will grow, within reason and in a sustainable manner, to 

meet their social and development needs. 

(b) Future generations in all States have a legitimate expectation of equitable access to the 

Earth’s resources. This requires that current generations hold the increase in global average 

temperature to the multilaterally agreed global goal. 

3. States shall protect the climate system as a matter of urgency, keeping in mind that to 

the extent that they delay taking adequately ambitious mitigation action to meet the 

multilaterally agreed global goal, the locus of action will shift, of necessity, to adaptation and the 

burden of responsibility to the most vulnerable and least responsible States. 

 

Commentary 

(1) Draft Article 4 deals with the legal principle of equity in its application to climate change. 

Paragraph 1 of draft Article 4 introduces the principle of equity and explains its relationship to the 

principle of common but differentiated responsibilities and respective capabilities (CBDRRC). FCCC 

Article 3, paragraph 1 identifies equity as a basis, in addition to CBDRRC, for sharing the burden of 

protecting the climate system. FCCC Article 3, paragraph 1 does not define the notion of equity, either 

generally or in its application to climate change. The language (‘accordingly’) however suggests that an 

application of the notion of equity would require developed countries to take the lead in combating 

climate change and the adverse effects thereof. Parties to the FCCC frequently invoke the notion of 

equity in their submissions and it features in several Conference of Parties (COP) decisions, as for 

instance in the Berlin Mandate that launched the process that led to the Kyoto Protocol.
40

 It is also 

referred to in the Copenhagen Accord, 2009, where those who associate with the Accord agree ‘on the 

basis of equity and in the context of sustainable development’ to enhance long-term cooperative action 

                                                 
39 As an increasingly important aspect on a range of issues in international law, framing both the conduct of States 

and consequently their responsibility, the ILA has recently established a Study Group on Due Diligence in 

International Law. 
40 See, Decision 1/CP.1, ‘The Berlin Mandate: Review of Adequacy of Articles 4, Paragraph 2, Sub-Paragraph (a) 

and (b), of the Convention, including Proposals Related to a Protocol and Decisions on Follow-Up’, in 

FCCC/CP/1995/7/Add.1 (June 6, 1995) [hereinafter The Berlin Mandate]. 
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to combat climate change.
41

 In the FCCC process, although equity is frequently invoked as an 

appropriate basis for burden sharing, its constituent elements and the mechanics of its application are 

rarely articulated.  

(2) The principles of equity and CBDRRC (see draft Article 5 below) have differing emphases, 

but they are inextricably linked. Equity is a broader concept in that it arguably encompasses a range of 

visions of justice, whereas the notion of common but differentiated responsibilities and respective 

capabilities relates principally to burden sharing between the Parties to the FCCC.
42

 In this sense, as 

paragraph 1 of draft Article 4 states, common but differentiated responsibilities and respective 

capabilities is a major expression of equity in the climate change regime. In any case, FCCC Article 3, 

paragraph 1 makes it clear that both are required to address the intra-generational and inter-

generational effects of climate change. 

(3) Paragraph 2 of draft Article 4 states that States shall protect the climate system in a manner 

that equitably balances the needs of present and future generations of humankind. Equity, linked 

inextricably to the CBDRRC principle, offers a substantive basis for burden sharing in the climate 

change regime. Intra-generational and inter-generational concerns are explicitly articulated in FCCC 

Article 3, paragraph 1 (‘Parties should protect the climate system for the benefit of present and future 

generations of humankind’). These are related to ‘equity’ in so far as they are referred to in the same 

sentence as equity in FCCC Article 3, paragraph 1, and they flow from the notion of sustainable 

development in FCCC Article 3, paragraph 4. Both intra-generational and inter-generational equity can 

be traced to the principle of sustainable development defined as, ‘development that meets the needs of 

the present without compromising on the ability of future generations to meet their own needs’.
43 

This 

widely accepted principle by its terms refers to inter-generational equity, a concern for social equity 

between generations. The Brundtland Commission emphasised that inter-generational equity is 

logically extendable to equity within each generation, viz. to intra-generational equity.
44

 Intra-

generational equity and inter-generational equity complement, yet also limit each other. They 

complement each other since intra-generational equity is a prelude to inter-generational equity. 

Nonetheless, there is a tension between them, in that limits are placed, in the interests of leaving 

sufficient resources for the future, on how present generations utilise resources. Although it is clear that 

intra- and inter-generational equity, as encompassed within the sustainable development principle and 

referenced in FCCC Article 3, paragraph 1, are legitimate aims of the climate change regime, it is less 

clear what means are necessary for their achievement.  

(4) Paragraph 2 subparagraph (a) of draft Article 4 lays out the notion of intra-generational 

equity as it has developed in the climate change regime. The Cancun Agreements urge Parties to work 

towards identifying a timeframe for global peaking of GHGs based on, inter alia, ‘equitable access to 

sustainable development’.
45

 The term ‘equitable access to sustainable development,’ is an unwieldy 

compromise between the more controversial ‘equitable access to atmospheric space’ that may be 

interpreted as a right to emit and ‘sustainable development’ that signals restraint. Experts from BASIC 

(Brazil, South Africa, India and China) countries have sought to further develop this notion.
46

 In its 

current articulation, this notion, if operationalised, would provide developing countries the access they 

                                                 
41 Decision 2/CP.15, ‘Copenhagen Accord’, in FCCC/CP/2009/11/Add.1 (Mar. 30, 2010) [hereinafter Copenhagen 

Accord], para. 1. 
42 This is substantiated by FCCC, preambular recital 6. In the context of an effective and appropriate international 

response to climate change this recital refers to CBDRRC but not to equity. 
43 World Commission on Environment and Development, Our Common Future: Report of the World Commission 

on Environment and Development (1987), available at, <http://www.un-documents.net/our-common-future.pdf>, 

chap. 2, para. 1. 
44 Ibid. at chap. 2, para. 3. 
45 Cancun Agreements (LCA) (see footnote 37 above), para. 6. 
46 Experts from BASIC countries, Equitable access to sustainable Development, Contribution to the Body of 

Scientific Knowledge - A Paper by Experts from BASIC Countries (2011), available at,  

<http://www.erc.uct.ac.za/Basic_Experts_Paper.pdf>. 
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need to meet their social and developmental needs. The Africa Group,
47

 and South Africa
48

 in 

particular, are advocating in the negotiations for a 2015 agreement, an equity or principle-based 

reference framework to operationalise the notion of ‘equitable access to sustainable development’. The 

principle-based reference framework is designed to assess the adequacy and fairness of the mitigation 

targets and actions that States select and commit to.
49

 Further development of the notion of ‘equitable 

access to sustainable development’ will have to take account of its roots in the provisions of the FCCC 

recognising that ‘per capita emissions in developing countries are still relatively low’, ‘the share of 

global emissions originating in developing countries will grow to meet their social and development 

needs’
50

 and that ‘economic and social development and poverty eradication are the first and overriding 

priorities of the developing country Parties’.
51

 This would suggest that present generations have a 

legitimate expectation of ‘equitable access to sustainable development’. 

(5) Paragraph 2 subparagraph (b) of draft Article 4 lays out the notion of inter-generational 

equity as it has developed in the climate change regime. FCCC Article 3 identifies future generations, 

along with present generations, as the beneficiaries of climate protection.
52

 The notion of inter-

generational equity has long provenance in international environmental law.
53

 The explicit reference to 

future generations in FCCC Article 3 bolsters the notion that future generations have a legitimate 

expectation of equitable access to planetary resources. To the extent that present generations 

irretrievably change the planet, thereby limiting and altering planetary resources, as well as 

constraining options for future generations, it will thwart their legitimate expectations. The extent of 

change that is acceptable, however, is a political decision. This suggests that present generations must 

hold the increase in global average temperature to the multilaterally agreed global goal. FCCC Article 

2 identifies the ultimate objective of the Convention as ‘stabilization of greenhouse gas concentrations 

in the atmosphere at a level that will prevent dangerous anthropogenic interference with the climate 

system’. It does not, however, specify what this level should be. In the Cancun Agreements, 2011, 

Parties agreed to a long-term global goal – ‘to hold the increase in global average temperature below 

2°C above pre-industrial levels’.
54

 Parties also agreed to consider strengthening this long-term global 

goal, ‘including in relation to a global average temperature rise of 1.5 °C’.
55

 This process is underway. 

The multilaterally agreed global goal, when it emerges from the negotiations must be adhered to. 

(6) Paragraph 3 of draft Article 4 stresses the importance of urgency in taking mitigation action, 

in particular in light of the relationship between mitigation and adaptation. It is evident that the more 

successful States are in mitigating climate change, the less need there will be for adaptation. The 

burden of mitigation falls on the international community - with equity and CBDRRC functioning as 

the metric to determine burden shares between nations. Although the international community plays a 

role in financing adaptation, and creating frameworks for facilitation and coordination of adaptation 

actions, the burden of implementing adaptation rests primarily on individual States. For some States, as 

for instance the small island States and those in the African dry regions, this burden is entirely 

                                                 
47 Submission by Swaziland on behalf of the Africa Group In respect of Workstream I: 2015 Agreement under the 

ADP (Apr. 30, 2013), available at, 

 <http://unfccc.int/files/bodies/awg/application/pdf/adp_2_african_group_29042013.pdf>. 
48 Submission by South Africa (Sept. 30, 2013), available at, 

<http://unfccc.int/files/documentation/submissions_from_parties/adp/application/pdf/adp_south_africa_workstrea

m_1__mitigation_20130930.pdf>. 
49 See X Ngwadla, Equitable Access to Sustainable Development: Relevance to Negotiations and Actions on 

Climate Change (Mar. 1, 2013, Mitigation Action Plans & Scenarios (MAPS) Research Paper Issue 10, Cape 

Town), available at, http://www.mapsprogramme.org/wp-content/uploads/EASD-Relevance-to-

negotiations_Paper.pdf, for an early development of the idea of an Equity Reference Framework (ERF). See 

further X Ngwadla and L Rajamani, Operationalising an Equity Reference Framework in the Climate Change 

Regime: Legal and Technical Perspectives (forthcoming March 2014, MAPS Research Paper, Cape Town). 
50 FCCC, preambular recital 3. 
51 FCCC, art. 4, para. 7. See also, FCCC, preambular recitals 3, 21 and 22. 
52 FCCC, art. 3, para. 1. 
53 E Brown Weiss, In Fairness to Future Generations, (1989, Transnational/ United Nations University). 
54 Cancun Agreements (LCA) (see footnote 37 above), para. 4 
55 Ibid. 
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disproportionate to their contribution to the problem and their ability to address it. The continuing 

impasse in the negotiations, and in fleshing out the burden sharing formula for mitigation, will have the 

consequence of shifting the emphasis onto adaptation and the burden of responsibility to more 

vulnerable nation States. 

 

Draft Article 5. Common but Differentiated Responsibilities and Respective Capabilities 

1. States shall protect the climate system in accordance with their common but 

differentiated responsibilities and respective capabilities. 

2. All States have a common responsibility to cooperate in developing an equitable and 

effective climate change regime applicable to all, and to work towards the multilaterally agreed 

global goal. In exercise of this common responsibility all States shall, subject to their national 

circumstances:  

(a) Take policies and measures to address climate change and its adverse effects, and report 

periodically on these; 

(b) Promote sustainable development, as laid out in draft Article 3;   

(c) Cooperate as laid out in draft Article 8, in particular in:  

i. development, application and diffusion of relevant mitigation and adaptation 

technologies;  

ii. exchange of scientific and technological information relating to the climate system, and 

to information relating to their response measures to address climate change; and,  

iii. preparation for adaptation to the impacts of climate change. 

3. Since States have differing historical, current and future contributions to climate 

change, differing technological, financial and infrastructural capabilities, as well as diverse 

economic fortunes and other national circumstances, States have differentiated responsibilities to 

address climate change and its adverse effects. In determining if a State’s commitments have 

been adequately tailored to its differentiated responsibilities, the following shall be taken into 

account: 

(a) Developed States, in particular the most advanced amongst them, shall take the lead in 

addressing climate change by adopting more stringent mitigation commitments and in assisting 

developing States, in particular the least developed among them, small island developing States, 

and other vulnerable States, to the extent of their need, in addressing climate change and 

adapting to its adverse effects. 

(b) Developing States, in particular the least developed among them, small island developing 

States, and other vulnerable States shall be subject to less stringent mitigation commitments, and 

benefit from, inter alia, delayed compliance schedules and financial, technological and other 

assistance.  

4. States’ commitments, given their differentiated responsibilities, shall fall along a 

spectrum of commitments, and these commitments shall evolve over time as their contributions, 

capabilities, economic fortunes and national circumstances evolve. 
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Commentary 

(1) Draft Article 5 fleshes out the principle of common but differentiated responsibilities and 

respective capabilities found in FCCC Article 3. Draft Article 5, paragraph 1, identifies the obligation 

States have to protect the climate system in accordance with their common but differentiated 

responsibilities and respective capabilities. This obligation can be sourced most directly to FCCC 

Article 3. The CBDRRC principle has considerable legal gravitas. The CBDRRC principle is referred 

to in the Rio Declaration,
56

 the FCCC,
57

 numerous FCCC COP decisions,
58

 the Johannesburg Plan of 

Implementation 2002,
59

 and the outcome of the Rio+20 UN Conference on Sustainable Development.
60

 

In addition differential treatment, which is the application of CBDRRC, is evident in its varying forms 

in most international environmental agreements entered into in the last few decades.
61

 Differential 

treatment with respect to implementation and assistance are integral to the Vienna Convention,
62

 

Montreal Protocol,
63

 CBD, FCCC and Convention to Combat Desertification; five environmental 

treaties with near-universal participation. It could be argued that the CBDRRC principle, repeatedly 

endorsed in international fora and seen in practice in five treaties with over 95% participation, is the 

bedrock of the burden sharing arrangements crafted in the new generation of environmental treaties.
64

 

In the climate change regime CBDRRC is an overarching principle guiding the development of the 

regime.
65

 It is found in two operational provisions, in addition to preambular, paragraphs of the FCCC 

and reiterated in the preamble of the Kyoto Protocol.
66

 It is also routinely referred to in FCCC COP 

decisions and Ministerial Declarations. Even though this principle does not contain a defined legal 

obligation, it forms the basis for the interpretation of existing obligations and the elaboration of future 

obligations within the regime in question.
67

 Indeed, any future legal regime must be consistent with the 

CBDRRC principle in order to meet the requirements of the Convention, as well as the duties to 

perform and interpret a treaty in good faith.
68

 

                                                 
56 Rio Declaration (see footnote 30 above), principle 7. 
57 FCCC, art. 3.  
58 See, e.g. The Berlin Mandate (see footnote 40 above) and Decision 1/CP.13, ‘Bali Action Plan’, in 

FCCC/CP/2007/6/Add.1 (Mar. 14, 2008) [hereinafter Bali Action Plan]. 
59 See World Summit on Sustainable Development (see footnote 31 above). There are six references to CBDR in 

the Plan including in the Introduction (para. 2) and in the context of changing unsustainable patterns of 

consumption and production (para. 13), climate change (para. 36), air pollution (para. 37) and means of 

implementation (para.  75). 
60 Rio+20 United National Conference on Sustainable Development (see footnote 32 above), paras 2 and 191. 
61 Earlier instruments such the Convention on International Trade in Endangered Species, 1969, and the 

Convention for Protection of the World Natural and Cultural Heritage, 1972, for instance, do not contain 

differential treatment. It is worth noting that differential treatment, albeit pervasive today, may appear to be a 

departure from the doctrine of sovereign equality of states, a constituent element of the international legal order. 

However it could be argued that it is the exercise of equal sovereignties in a world of unequal states that results in 

unequal rights and duties. See L Rajamani, Differential Treatment in International Environmental Law, (2006, 

Oxford University Press, Oxford), 2. See also, J Brunnée, ‘Climate change, global environmental justice and 

international environmental law’, in J Ebbesson and P Okowa (ed), Environmental Law and Justice in Context 

(2009, Cambridge University Press, Cambridge), 316, 327; E Melkas, Sovereignty and Equity within the 

Framework of the Climate Change Regime, (2002) 11(2) Rev. Eur. Com. Int’l Envt’l L. 115, 123; and H. Xue, 

Transboundary Damage in International Law, (2003, Cambridge University Press, Cambridge), 324.  
62 Convention for the Protection of the Ozone Layer, Mar. 22, 1985, 1513 UNTS 323, reprinted in (1987) 26 ILM 

1529. 
63 Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987, 1522 UNTS 3, reprinted in 

(1987) 26 ILM 1550.  
64 L Rajamani (see footnote 61 above), 118-125.  
65 Ibid. See also, J Brunnée and S J Toope, Legitimacy and Legality in International Law: An Interactional 

Account, (2010, Cambridge University Press, Cambridge), 162 and 166, and J Brunnée and C Streck, The 

UNFCCC as a negotiation forum: towards common but more differentiated responsibilities, (2013) 13(5) Climate 

Pol’y 589, 590 
66 FCCC, preambular recital 6, art. 3, para 1 and art. 4, para. 1 
67 L Rajamani (see footnote 61 above), 160; and Brunnée and Toope (see footnote 65 above), 162. 
68 A E Boyle (see footnote 5 above), 908. See also, Vienna Convention on the Law of Treaties, May 23, 1969, 

1155 UNTS 331, reprinted in (1969) 8 ILM 679 [hereinafter VCLT], art. 26 and art. 31, para. 1.  
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(2) Paragraph 2 of draft Article 5 elaborates on the common responsibility that States share by 

virtue of the CBDRRC principle. There is general agreement that the protection of the climate system 

is a common responsibility of all Parties to the FCCC, developed and developing.
69

 This common 

responsibility could be said to flow from the common concern occasioned by climate change and its 

adverse effects.
70

 Based on the wording in the Convention, the common responsibility of all Parties is 

to cooperate in developing the climate change regime (preamble), and to work to achieve the objective 

of the Convention by taking steps to protect the climate system for present and future generations.
71

 

Accordingly, draft Article 5, paragraph 2 contains commitments common to all Parties.  

(3) States have an obligation to cooperate in developing an equitable and effective climate change 

regime that is applicable to all. The agreement must be ‘equitable’ as equity and CBDRRC, as 

principles of the Convention are central to the climate change regime.
72

 The agreement must be 

‘effective’ so as to meet the objects and purposes of the climate change instruments. The agreement 

must be ‘applicable to all’ as the Durban Platform decision that launched the negotiations towards a 

2015 climate agreement explicitly requires it to be so.
73

 The term ‘applicable to all’ signals universality 

rather than uniformity of application. It does, nevertheless, suggest that a future climate agreement may 

be based on a more nuanced form of differentiation than has thus far been the case.
74

 Finally, the 2015 

climate agreement, or any other future agreement, must be directed at achieving the multilaterally 

agreed global goal, as discussed above under draft Article 4, paragraph 2 subparagraph (b).  

(4) The common responsibilities require States to take policies and measures on climate change 

and its adverse effects (FCCC Article 4, paragraph 1); to promote sustainable development as 

elaborated in draft Article 3 above and stated in FCCC Article 3, paragraph 4; and, to cooperate as 

elaborated in draft Article 8 below and as stated in FCCC Articles 4, paragraph 1, 5 and 6.  

(5) Paragraph 3 of draft Article 5 elaborates on the differentiated responsibilities States have by 

virtue of the principle of common but differentiated responsibilities and respective capabilities. As 

noted above there is general agreement that States share a common responsibility to protect the climate 

system. There is also general agreement that this responsibility falls differently on different States or 

groups of States (FCCC preamble, Article 3, paragraph 1 and Article 4, paragraph 2). Notably, there is 

consensus that many, albeit not all, of the responsibilities of States under the climate change regime are 

subject to differentiation.
75

 This approach accords with Principle 7 of the Rio Declaration and with the 

practice under other multilateral environmental agreements (MEAs). It is also reflected in the 

distinction between Annex I, non-Annex I, States with economies in transition, and least developed 

States, among others, that is drawn in FCCC Article 4, as well as the distinctions between Annex I and 

non-Annex countries in the Berlin Mandate and the Kyoto Protocol, and between developed and 

developing countries in the Bali Action Plan.
76

 The Copenhagen Accord, although devoid of formal 

                                                 
69 Brunnée and Toope (see footnote 65 above), 154, See e.g., Views regarding the work programme of the Ad Hoc Working Group on Long-term 

Cooperative Action under the Convention, AWGLCA, 1st Sess., FCCC/AWGLCA/2008/MISC.1 (Mar. 3, 2008); See e.g. Submission by Singapore therein at 66, ‘Paper 

No. 19: Singapore – Work Programme for the Ad Hoc Working Group on Long-Term Cooperative Action under the Convention’. 

70 See, FCCC, preambular recital 1; See also, Rio Declaration (see footnote 30
 above), principle. 7; P Sands et al, Principles of International 

Environmental Law,
 
(2012, 3rd edn, Cambridge University Press, Cambridge), 234; L Rajamani (see footnote 61 above), 134-136.  

71 FCCC, art. 3, para. 1. 
72 References to ‘under the Convention’ and the ‘principles of the Convention’ in Decision 1/CP.17, 

‘Establishment of an Ad Hoc Working Group on a Durban Platform for Enhanced Action, 2011’, in 

FCCC/CP/2011/9/Add.1 (Mar. 15, 2012) [hereafter Durban Platform], para. 2; Decision 2/CP.18, ‘Advancing the 

Durban Platform’, in FCCC/CP/2012/8/Add.1 (Feb. 28, 2013), preambular recital 4; and Decision -/CP.19, 

‘Further advancing the Durban Platform’, available at, 

 <http://unfccc.int/files/meetings/warsaw_nov_2013/decisions/application/pdf/cop19_adp.pdf>, preambular recital 

4. 
73 Durban Platform, ibid. at para. 2.  
74 L Rajamani, The Durban Platform for Enhanced Action and the Future of the Climate Regime, (2012) 61(2) 

Int’l & Comp. L. Qtrl’y 501, 507-10. 
75 Not all responsibilities are differentiated. FCCC, art. 4, para. 1 contains responsibilities applicable to all Parties. 
76 Brunnée and Toope (see footnote 65 above), 155. 
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legal status,
77

 recognises the distinction between ‘targets’ and ‘actions’ for Annex I and non-Annex I 

countries respectively.
78

 The Cancun Agreements also recognise a distinction between ‘quantified 

economy-wide emission reduction targets’
79

 for developed countries and ‘nationally appropriate 

mitigation actions’
80

 for developing countries.  

(6) There is general understanding that such differentiated responsibilities stem from real 

differences between Parties. However much less common ground exists on the relevant criteria for 

differentiation.
81

 The principle of CBDRRC explicitly indicates only one basis for such differentiation - 

‘respective capabilities’. The reference in paragraph 3 of draft Article 5 to financial, technological, and 

infrastructural capabilities, economic fortunes and national circumstances, highlights in an illustrative 

manner the relevant ‘respective capabilities’ that States possess. There is, however, another basis for 

differentiation implicit in this principle. In the 1980s, in the process leading up to the 1992 Rio 

conference,
82

 and at Rio, in particular in the climate negotiations,
83

 there was a growing,
84

 albeit not 

universal acknowledgement,
85

 of industrial country contributions to the global environmental crisis.
86

 

This acknowledgement was articulated as the CBDRRC principle in Rio Principle 7. Rio Principle 7 by 

its terms assigns a leadership role to industrial countries based on their enhanced contribution to 

environmental degradation. The terms of FCCC Article 3 are, however, less clear.  FCCC Article 3, 

unlike Rio Principle 7, contains no reference to the enhanced contributions of industrial countries to 

global environmental degradation, and it places both common but differentiated responsibilities and 

respective capabilities on the same plane. The ambiguity created in the notion of CBDRRC due to the 

differing terms of FCCC Article 3 and Rio Principle 7 has resulted in two incompatible views on the 

basis on which responsibilities between Parties are ‘differentiated’. One, that the CBDRRC principle is 

based on differences relating to economic development alone and, second, that the CBDRRC principle 

is based on ‘differing contributions to global environmental degradation and not in different levels of 

development’.
87

 Arguably, however, Rio Principle 7 and FCCC Article 3 reinforce each other.
88

 The 

terms of Principle 7 emphasise both the enhanced contribution of industrial countries to environmental 

degradation as well as the developmental challenges faced by developing countries. FCCC Article 3 

refers to ‘common but differentiated responsibilities and respective capabilities’. If CBDRRC, as some 

argue, refers to differentiation based on capability alone the use of the term ‘respective capabilities’ 

would be superfluous. It follows that the negotiated agreement intended to highlight differentiation 

                                                 
77 See Notification to Parties, Clarification relating to the Notification of 18 January 2010 (Jan. 25, 2010). 
78  Copenhagen Accord (see footnote 41 above), paras 4, 5.  
79  Cancun Agreements (LCA) (see footnote 37 above), para. 36 
80  Ibid. at para. 49. 
81 Brunnée and Toope (see footnote 65 above), 154.  
82 The discussions at the Second Meeting of the Parties to the Montreal Protocol, London, 1990, formed part of the 

backdrop to Rio. At the London Conference, developing countries led inter alia by then Indian Minister, Maneka 

Gandhi, took the position, ‘[w]e did not destroy the ozone layer, you have done that already. Don’t ask us to pay 

the price’. See, M Gandhi, ‘A lesson for humanity: The London meeting’, in S O Anderson and K M Sarma, 

Protecting the Ozone Layer: The United Nations History, (2002, Earthscan, London), 12.  
83 See e.g. Hague Declaration on the Environment, UN Doc A/44/340‐E/1989/120, Annex 5, Mar. 11, 1989, 

(1989) 28(5) ILM 1308-1310; and Noordwijk Declaration on Atmospheric Pollution and Climatic Change, (1989) 

5 American Univ. J. of Int’l L. & Pol’y 592. 
84 See, for example, UN General Assembly, ‘United Nations conference on environment and development’, UN 

Doc A/Res/44/228 (Dec. 22, 1989), para. 9, noting that developed countries have the ‘main responsibility’ for 

pollution abatement. 
85 See UN General Assembly, Report of the United Nations conference on environment and development, 

A/CONF.151/26, Vol. IV (Sept. 28, 1992), para. 16, for the US reservation on Principle 7. The US noted, ‘The 

United States understands and accepts that principle 7 highlights the special leadership role of the developed 

countries, based on our industrial development, our experience with environmental protection policies and actions, 

and our wealth, technical expertise and capabilities’. 
86 L Rajamani (see footnote 61 above), 136. 
87 International Law Association, International Committee on Legal Aspects of Sustainable Development, report of 

the Sixty-Sixth Conference (1995), 116. 
88 L Rajamani, ‘The reach and limits of the principle of common but differentiated responsibilities and respective 

capabilities in the climate change regime’, in N K Dubash (ed), Handbook of Climate Change and India, (2012, 

Oxford University Press, Oxford), 118, 121. 
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based on two markers – one based on capability and the other, drawing from Rio Principle 7 which 

contains the authoritative definition of CBDRRC, based on contribution to environmental harm.
89

 It is 

also worth noting that although there are two distinct markers for differentiation in the CBDRRC 

principle, these are linked.  

(7) Contribution to climate harm is therefore evidently relevant in determining differentiated 

responsibilities of States, however, disagreements remain on whether or not historical emissions (and if 

yes, from ‘when’) are an appropriate criteria for differentiation. The FCCC includes a preambular 

recital noting that the ‘largest share of historical and current global emissions of greenhouse gases has 

originated in developed countries’. The Cancun Agreements, 2011, note that owing to ‘historical 

responsibility, developed country Parties must take the lead in combating climate change and the 

adverse effects thereof’.
90

 Brazil has sought in the past to elaborate on ‘historical responsibility.’
91

 But 

these efforts have not met with much success. While it may prove difficult to assign historical 

responsibilities to States, there is general agreement that historical emissions are relevant factors, 

among others, in determining differentiated responsibilities of States.  

(8) There is general agreement that current emissions form the primary reference point for 

determining differentiated responsibilities under the climate change regime. That international law 

recognises and holds States accountable for current contributions to environmental degradation flows 

from the customary international law obligation of States to ‘ensure that activities within their 

jurisdiction and control respect the environment of other states or of areas beyond national control’.
92

 

There is also general agreement that future emissions are relevant. There is considerable support in 

international law both for ‘preventive action’
93

 as well as ‘precaution’
94

 as elaborated below in draft 

Article 7. These principles require countries to take action where significant (and irreversible) 

environmental harm is foreseeable. 

(9) Therefore, historical, current and future emissions at varying levels are taken within the fold 

of the CBDRRC principle. The relevance of climate degrading activities across different temporal 

spaces enriches the CBDRRC principle as it will lead in time to the most equitable and effective result. 

Equitable, for it privileges neither those who committed greenhouse gas transgressions in the past 

(regardless of whether the transgressions were recognised as such) and reaped the benefits thereof, nor 

those who commit such transgressions today (when transgressions are recognised as such) without 

regard for the future. And effective, for it recognises responsibility across temporal spaces and 

emphasises both corrective and preventive action.
95

 

(10) Paragraph 3 subparagraph (a) of draft Article 5 captures the incontrovertible position that 

developed countries should lead in action to address climate change.
96

 The phrase ‘in particular the 

                                                 
89 Ibid. 
90 Cancun Agreements (LCA) (see footnote 37 above), para. 35. 
91 Submission by Brazil, Proposed elements of a protocol to the UNFCCC, presented by Brazil in response to the 

Berlin mandate, in FCCC/AGBM/1997/MISC.1/Add.3 (May 30, 1997); Submission by Brazil, in 

FCCC/AWGLCA/2008/MISC.5 (Oct. 27, 2008); and Submission by Brazil, Development of a Reference 

Methodology on Historical Responsibilities by the IPCC to Guide Domestic Consultations for the ADP 2015 

Agreement (Sept. 19, 2013), available at, <http://unfccc.int/files/na/application/pdf/substa_submission_by_brazil_-

_brazilian_proposal_final_corrected.pdf>. 
92 The Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 ICJ Reports 226 [hereinafter 

Nuclear Weapons Advisory Opinion], 242, para. 29 (holding that this notion is ‘part of the corpus of international 

law relating to the environment’).  
93 United Nations Environment Programme, Declaration of the United Nations Conference on the Human 

Environment, UN Doc A/Conf.48/14/Rev.1, June 16, 1972, (1972) 11 ILM 1416 [hereinafter Stockholm 

Declaration], principles 6, 7, 15, 18 and 24; CBD (see footnote 29 above), preambular recital 8 and art. 1.  
94 Rio Declaration (see footnote 30 above), principle 15; FCCC, art. 3; Cartagena Protocol on Biosafety to the 

Convention on Biological Diversity, Jan. 29, 2000, 2226 UNTS 208, reprinted in (2000) 39 ILM 1027, art. 1, art. 

10, para. 6 and art. 11, para. 8.  
95 L Rajamani (see footnote 61 above), 148. 
96 FCCC, art. 3. See also, Fulfilment of the Bali Action Plan and components of the agreed outcome – Note by the Chair, FCCC/AWGLCA/2009/4 (Part II) (Mar. 18, 

2009), para. 30.  
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more advanced among them’ acknowledges that differences exist among developed countries, and that 

some may be in a better position to assume a leadership role than others. The differentiated mitigation 

commitments of Parties in Annex B of the Kyoto Protocol substantiate the point that differences among 

developed countries are relevant in the climate change regime.  

(11) Developed countries by virtue of their leadership role are required to take more stringent 

mitigation commitments and offer assistance to developing countries that need it. This draws directly 

from the balance of responsibilities in the FCCC and its Kyoto Protocol. Differentiation between 

developed and developing countries takes many forms in the FCCC and the Kyoto Protocol.
97

 There 

are provisions that differentiate between developed and developing countries with respect to the central 

obligations contained in the treaty, such as emissions reduction targets and timetables.
98

 There are also 

provisions that differentiate between developed and developing countries with respect to compliance, 

such as permission to adopt subsequent base years,
99

 delayed reporting schedules,
100

 and softer 

approaches to non-compliance,
101

 and provisions that grant assistance, inter alia financial
102

 and 

technological.
103

 Differentiation with respect to central obligations, as the battle over the second 

commitment period of the Kyoto Protocol demonstrates, is most controversial and is unlikely to find a 

place in a future agreement. There is a general expectation that developed countries, in particular the 

more advanced among them, will take more stringent mitigation commitments and that the other forms 

of differentiation in relation to compliance and assistance will continue to play a role in the climate 

change regime.  

(12) Correspondingly, paragraph 3 subparagraph (b) of draft Article 5 recognises that developing 

countries shall be subject to less stringent mitigation commitments than developed countries and shall 

benefit from forms of differentiation relating to compliance and assistance. The term ‘in particular the 

least developed among them, small island developing States, and other vulnerable States’ recognises 

the differences that exist among developing countries. There is support for such differentiation among 

developing countries in the FCCC and in the climate change regime. The commentaries below relating 

to draft Article 6 (special circumstances) elaborate on this aspect. The FCCC, recognising differences 

between States, singles some out for special treatment as for instance least developed countries.
104

 The 

FCCC, however, recognises differences among developing countries that necessitate special 

consideration for some over others, rather than differences that necessitate greater action on the part of 

some over others. The Copenhagen Accord reflects differentiation of both kinds.
105

  Within the group 

of ‘non-Annex I parties’, the Accord singles out least developed countries and developing nations that 

are especially vulnerable to climate change.  Whereas non-Annex I States ‘will implement’ mitigation 

actions, least developed and small island developing countries ‘may undertake actions voluntarily and 

on the basis of support’.
106

 The Accord also identifies ‘the most vulnerable developing countries, such 

as the least developed countries, small island developing States and Africa’ as priority recipients of 

adaptation funding.
107

 The Cancun Agreements follow a similar line.
108

 Accordingly, the more needy 

                                                 
97 For a full typology of norms of differential treatment, see L Rajamani (see footnote 61 above), 93-118. 
98 See e.g. The Kyoto Protocol (see footnote 38 above), art. 3. 
99 See e.g. Ibid. at art. 3, para. 5. 
100 See e.g.  FCCC, art. 12, para. 5. 
101 See e.g.  Decision 24/CP.7, ‘Procedures and Mechanisms Relating to Compliance under the Kyoto Protocol’, in 

FCCC/CP/2001/13/Add.3 (Jan. 21, 2002). 
102 See e.g. FCCC, art. 4, para. 3.  
103 See e.g. Ibid. at art. 4, para. 5.  
104 FCCC, art. 4, paras 8 and 9. 
105 See generally, D Bodansky, The Copenhagen Conference: A Post-Mortem, (2010) 104(2) Am. J. Int’l L. 231; 

and L Rajamani, The Making and the Unmaking of the Copenhagen Accord, (2010) 59(3) Int’l & Comp. L. Qtrl’y 

824. 
106 Copenhagen Accord (see footnote 41 above), para. 5.  

107  Ibid. 

108 Cancun Agreements (LCA) (see footnote 37 above), para. 95. See generally, L Rajamani, The Cancun Climate 

Agreements: Reading the Text, Subtext, and Tea Leaves, (2011) 60(2) Int’l & Comp. L. Qtrl’y 499. 
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developing countries are entitled to take less stringent commitments and to greater assistance than other 

developing countries.  

(13) Paragraph 4 of draft Article 5 captures the dynamism inherent in the principle of CBDRRC. 

There are two elements here. First, that, given the recognised differences among States, commitments 

of States will fall along a spectrum. Second, commitments shall evolve as these recognised differences 

diminish. There is general agreement on the first in so far as the FCCC and Kyoto Protocol recognise 

and respond to differences among States. The second appears intuitive, but is nevertheless contested. 

Differentiation exists where relevant differences exist. It follows logically that when the relevant 

differences vanish, differentiation should cease, or at least that the lack of differences should be taken 

into account in fashioning future obligations under the regime. Since differential treatment is a 

reflection of differences, if differential treatment persists after relevant differences have ceased to exist, 

differentiation perpetuates rather than addresses inequality. This suggests that differential treatment 

should be subject to review and therefore time-bound.
109

  

(14) This is contentious in the climate negotiations. Today, by some accounts, fifty non-Annex I 

Parties have higher per capita income than the poorest Annex I Party, leading some countries to argue 

that the Annex I/Non-Annex I distinction should not be the basis of the climate change regime going 

forward. Although this point is contentious and resisted by some key States,
110

 a growing number of 

developed and developing countries accept that differences amongst developing countries are relevant. 

The developments in the climate negotiations since 2007 pursuant to the Bali Action Plan, the 

Copenhagen Accord, Cancun Agreements and the Durban Platform can be read as demonstrating a 

steadily growing support for the proposition that there should be differentiation amongst developing 

countries in relation to mitigation actions and greater parity in actions and commitments taken by 

developed and some developing countries.
111

 The Durban Platform decision launching a process to 

negotiate an agreement by 2015, for instance, does not contain a reference to ‘common but 

differentiated responsibilities.’ This is no oversight.  Developed countries were unanimous in their 

insistence that any reference to ‘common but differentiated responsibilities’ must be qualified with a 

statement that this principle must be interpreted in the light of ‘contemporary economic realities.’ They 

were also insistent that the future regime must be ‘applicable to all’. Some developing countries, 

argued in response that this would tantamount to amending the FCCC.
112

 The final decision launched a 

process to negotiate ‘a Protocol, another legal instrument or agreed outcome with legal force under the 

Convention applicable to all’.
113

 The term ‘under the Convention’ implicitly engages its principles, 

including the principle of common but differentiated responsibilities.
114

 The term ‘applicable to all’ 

signals a shift away from previous perceived binary division of responsibilities between developed and 

developing countries. Subsequent decisions at Doha and Warsaw contain specific references to the 

principles of the Convention, albeit in preambular recitals.
115

 Nevertheless, it is clear that Durban 

                                                 
109 L Rajamani (see footnote 61 above), 173.   
110 See e.g. Paper No. 5: China – China’s Views on Enabling the Full, Effective and Sustained Implementation of the Convention through Long-Term Cooperative 

Action Now, Up To and Beyond 2012, in FCCC/AWGLCA/2008/MISC.5 (Oct. 27, 2008), 34. See also, China’s Submission on the Work of the 

Ad Hoc Working Group on Durban Platform for Enhanced Action (Mar. 5, 2013), available at, 

<http://unfccc.int/files/documentation/submissions_from_parties/adp/application/pdf/adp_china_workstream_1_20

130305.pdf>; and Submission by India on the work of the Ad-hoc Working Group on the Durban Platform for 

Enhanced Action Work-stream I (Mar. 9, 2013), at 

<http://unfccc.int/files/documentation/submissions_from_parties/adp/application/pdf/adp_india_workstream_2_20

130309.pdf>. 

111 Some differentiation between developing countries is recognised in the FCCC itself. See for instance, FCCC, 

art. 4, para. 8 and art. 12. 
112 L Rajamani (see footnote 74 above), 508. 
113 Durban Platform (see footnote 72 above), para. 2. 
114 L Rajamani (see footnote 74 above). See generally, D Bodansky, The Durban Platform Negotiations: Goals 

and Options (July 2012, Harvard Project on Climate Agreements, Massachusetts), 3, available at, 

http://belfercenter.ksg.harvard.edu/files/bodansky_durban2_vp.pdf. 
115 Decision 2/CP.18 (see footnote 72 above), preambular recital 4; and Decision -/CP.19 (see footnote 72 above), 

preambular recital 4. 
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signaled a significant shift in the negotiating dynamics and States will likely explore a more nuanced 

and dynamic form of differentiation in a future agreement. 

 

Draft Article 6. Special Circumstances and Vulnerability 

1. States shall take full account of the special circumstances and needs of developing 

countries particularly vulnerable to the effects of climate change, specifically but not limited to 

the Least Developed Countries and Small Island Developing States. 

2. The rights and obligations of developing countries with regard to climate change and its 

impacts shall be differentiated based on their special circumstances and vulnerability.  

3. Developed States shall assist in developing insurance mechanisms to support, in 

accordance with draft Article 5.3, developing countries that are particularly vulnerable to the 

effects of climate change. 

 

Commentary 

(1) The concept of ‘special circumstances and vulnerability’ informs the application of other legal 

principles, in particular the principle of CBDRRC. Principle 6 of the Rio Declaration reads,  ‘[t]he 

special situation and needs of developing countries, particularly the least developed and those most 

environmentally vulnerable, shall be given special priority...’. The FCCC in addition also refers to 

developing States that would have to bear a disproportionate or abnormal burden under the 

Convention.
116

 This describes, for example, the impact of climate mitigation measures on oil exporting 

economies. 

(2) The specific concept of special circumstances and vulnerability under the FCCC is fleshed out 

in several provisions.
117

 States have agreed in the FCCC that when implementing their commitments, 

they shall give special consideration to particularly vulnerable groups of developing countries
118

 and 

take ‘full account of the special needs and situations of least developed countries’ (LDCs) in the 

context of funding and technology transfer. LDCs are designated by the UN Economic and Social 

Council according to a set of criteria including low income, human resource weakness and economic 

vulnerability.
119

 While all LDCs would fit into one or more of the described groups of developing 

countries they were explicitly separated out in Article 4, paragraph 9 during the drafting process of the 

Convention. In addition, States shall also ‘take into consideration’ the situation of States with 

economies that are vulnerable to the adverse effects of climate change response measures.
120

  

(3) The legal significance of the different FCCC provisions addressing special circumstances and 

vulnerabilities and their relationship with each other has been subject to some debate. Some 

commentators hold that the provisions do not provide a substantive right for developing countries to 

demand funding, insurance, technology transfer or other actions but establish procedural ‘signposts’ for 

further consideration by the States.
121

 Draft Article 6 does not take a position on this question but rather 

focuses on special circumstance and vulnerability as a qualitative criterion for differentiation. 

                                                 
116 FCCC, art. 3, para. 2. 
117 FCCC, art. 4, para. 4. 
118 FCCC, art. 4, para. 8. 
119 The most recent list is available at, <http://www.un.org/en/development/desa/policy/cdp/ldc/ldc_list.pdf>. It 

currently includes 48 countries: 33 in Africa, 14 in Asia and the Pacific and one in Latin America. 
120 FCCC, art.  4, para. 10. 
121 F Yamin and J Depledge, The International Climate Change Regime: A Guide to Rules, Institutions and 

Procedures, (2004, Cambridge University Press, Cambridge), 227. 
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(4) As the result of a drafting process that aimed to integrate a variety of different interests, the 

concept of special circumstances and vulnerability under the FCCC is wider and more diverse than 

Principle 6 of the Rio Declaration. Paragraph 1 of draft Article 6, however, reflects that in the 

subsequent practice, the notion of vulnerability to climate change impacts has emerged as primary 

concern. For example, a special work programme for LDCs and a LDCs Expert Group were 

established.
122

 The treatment of small island developing states those territorial integrity, and in the case 

of some low lying islands, existence in the medium term, is threatened by the impacts of climate 

change on an equal footing with LDCs was reinforced by the Nairobi Work Program.
123

 Thus, by 

focusing on the needs of countries particularly vulnerable to the effects of climate change (and not 

response measures), Parties to the FCCC have effectively reinterpreted ‘special circumstances and 

vulnerability’ in the sense of Principle 6 of the Rio Declaration. 

(5) The current climate negotiations indicate a gradual movement away from the strict 

differentiation between the commitments of developed and developing countries. In this context there 

is a proposal, for example, to use gross domestic product as a criterion.
124

 But there are also criteria 

inherent in the FCCC. Paragraph 2 of draft Article 6 emphasises that, based on the preceding analysis, 

the notion of vulnerability to climate change impacts has emerged as a strong legal paradigm. While 

some form of differential treatment between developed and developing country Parties as defined 

under the FCCC remains at the heart of CBDRRC and equity, the concept of special circumstances and 

vulnerability provides some legal guidance to the international community on how to differentiate 

between different groups of developing countries. 

(6) Paragraph 3 of draft Article 6 reiterates the obligation of developed countries to provide 

support in accordance with the principle of CBDRRC and Article 4, paragraph 8 of the FCCC. As 

mitigation and adaptation efforts will not prevent a certain degree of loss and damage attributable to 

global warming, the international community is increasingly debating the approaches, methods and 

tools required to understand and manage risks associated with climate change. In this context, risk 

transfer and sharing has been identified as a crucial component.
125

 Insurance schemes will require the 

involvement of the private sector, but developed countries have an important role to play in providing 

start-up finance, credit insurance and additional support where the development of commercial 

products is problematic. The international mechanism for loss and damage established at the Warsaw 

climate conference in November 2013 may gradually provide the required institutional framework.
126

 

 

Draft Article 7. Prevention & Precaution 

Draft Article 7A. Obligation of prevention 

                                                 
122 Decision 5/CP.7, ‘Implementation of Article 4, paragraphs 8 and 9, of the Convention’, in 

FCCC/CP/2001/13/Add.1 (Jan. 21, 2002), 32. 
123 Report of the Conference of the Parties on its twelfth session, held at Nairobi from 6 to 17 November 2006, 

Addendum Part Two: Action taken by the Conference of the Parties at its twelfth session, FCCC/CP/2006/5/Add.1 

(Jan. 26, 2007); Report of the Subsidiary Body for Scientific and Technological Advice on its 25th session, held at 

Nairobi from 6 to 14 November 2006, FCCC/SBSTA/2006/11 (Feb. 1, 2007), paras 11 to 71. 
124 See, for example, Ethiopia’s Submission on Increasing the Level of Ambition at the Negotiations of the Ad Hoc 

Working Group on the Durban Platform for Enhanced Action towards Producing a new International Law under 

the Convention (Feb. 18, 2013), available at, <http://unfccc.int/bodies/awg/items/6656.php>, 6. 
125 Decision 3/CP.18, ‘Approaches to address loss and damage associated with climate change impacts in 

developing countries that are particularly vulnerable to the adverse effects of climate change to enhance adaptive 

capacity’, in FCCC/CP/2012/8/Add.1 (Feb. 28, 2013). 
126 Decision -/CP.19, ‘Warsaw international mechanism for loss and damage associated with climate change 

impacts’, available at, 

<http://unfccc.int/files/meetings/warsaw_nov_2013/decisions/application/pdf/cop19_lossanddamage.pdf>. 
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1. States have an obligation to ensure that activities within their jurisdiction or control do 

not cause damage to the environment of other States or of areas beyond the limits of national 

jurisdiction, including damage through climate change. 

2. States shall exercise due diligence to avoid, minimise and reduce environmental and 

other damage through climate change, as described in draft Article 7A.1. In exercising due 

diligence, States shall take all appropriate measures to anticipate, prevent or minimise the causes 

of climate change, especially through effective measures to reduce greenhouse gas emissions, and 

to minimise the adverse effects of climate change through the adoption of suitable adaptation 

measures. 

3. In determining whether a State has exercised due diligence in accordance with draft 

Article 7A.2, economic development and available resources, scientific knowledge, the risks 

involved in an action, and the vulnerability of affected states shall be taken into account. 

Measures taken by States to anticipate, prevent or minimise the causes and adverse effects of 

climate change must be proportionate.  

Draft Article 7B. Precautionary principle 

1. Where there is a reasonably foreseeable threat of serious or irreversible damage, 

including serious or irreversible damage to States vulnerable to the impacts of climate change, 

measures to anticipate, prevent or adapt to climate change shall be taken by States without 

waiting for conclusive scientific proof of that damage.  

2. Precautionary measures for the purposes of draft Article 7B.1 shall include proactive 

and cost-effective measures which enable sustainable development, maintain the stability of the 

climate system and protect the climate system against human-induced change.  

3. As new scientific knowledge relating to the causes or effects of climate change becomes 

available, States must continuously assess their obligation of prevention and the necessity for 

precautionary measures. Where scientific knowledge about damage from climate change 

improves sufficiently, protective measures shall be continued by States pursuant to their 

obligation to prevent environmental damage, as described in draft Article 7A.1 above. 

4. In light of new scientific knowledge, States must strengthen their emission reduction 

standards and other preventative and adaptation measures, taking into account the factors listed 

in draft Article 7A.3. 

5. Where there is a reasonably foreseeable threat that a proposed activity may cause 

serious damage to the environment of other States or areas beyond national jurisdiction, 

including serious or irreversible damage through climate change to vulnerable States, an 

environmental impact assessment on the potential impacts of such activity is required. 

6. If the assessment indicates a reasonably foreseeable threat of such serious damage, the 

State under whose jurisdiction or control the activity takes place shall notify and consult with 

States likely to be affected, shall make available relevant information, and cooperate with a view 

to reaching a joint decision. 

 

Commentary 

(1) Draft Article 7 deals with the legal principles of prevention and precaution in their application 

to climate change. Prevention and precaution are dealt with together given the close link that exists 

between State actions required under these principles. Whereas prevention is directed to situations of 
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harm and risks that are known or knowable and are backed by strong scientific evidence, the 

precautionary principle operates in advance of this.
127

 However, the dividing line between the sphere of 

prevention and that of precaution is a fine one. Increasingly, therefore, the two principles are treated as 

forming part of a continuum.
128

 For instance, the Seabed Disputes Chamber of the International 

Tribunal on the Law of the Sea in its 2011 Advisory Opinion on the Responsibilities and Obligations of 

States pointed out that the precautionary approach is ‘an integral part of the due diligence obligation of 

sponsoring States, which is applicable even outside the scope of the [Nodules and Sulphides] 

Regulations’.
129

  

(2) State practice, under the environmental law of the European Union, also lends supports to the 

conclusion that a close connection exists between the prevention principle and the precautionary 

principle. The European Commission’s Communication on the Precautionary Principle provides: ‘The 

[precautionary] measures should be maintained as long as the scientific data are inadequate, imprecise 

or inconclusive and as long as the risk is considered too high to be imposed on society. The measures 

may have to be modified or abolished by a particular deadline, in the light of new scientific findings. 

However, this is not always linked to the time factor, but to the development of scientific 

knowledge’.
130

 While the European Commission was here concerned with the temporary nature of 

precautionary measures and the need for continual re-evaluation in light of developments in scientific 

knowledge, that re-evaluation may lead to a finding of stronger evidence of harm, resulting in a 

transition from precautionary to preventative measures.  

(3) Paragraph 1 of draft Article 7A states the customary law obligation of States to ensure that 

activities within their jurisdiction or control do not cause damage to the environment of other States or 

of areas beyond the limits of national jurisdiction. It specifies that this obligation of harm prevention 

extends to environmental damage, including damage through climate change. 

(4) The obligation of prevention is a well-established principle of customary international 

environmental law that obliges a State, in a transboundary context, ‘to use all the means at its disposal 

in order to avoid activities which take place in its territory, or in any area under its jurisdiction, causing 

significant damage to the environment of another State’.
131

 Emanating from the concept of due 

diligence, Principle 21 of the Stockholm Declaration and Principle 2 of the Rio Declaration on 

Environment and Development, the principle of prevention is regarded as ‘part of the corpus of 

international law relating to the environment’.
132

 This principle, and the corresponding legal duty, has 

been supported in international cases, such as the Trail Smelter Arbitration
133

 and the Judgment of 

Corfu Channel,
134

 and in the work of the UN International Law Commission (ILC) regarding Draft 

                                                 
127 See D Freestone, ‘The Precautionary Principle’, in R Churchill and D Freestone (eds), International Law and 

Global Climate Change (1991, Graham & Trotman/ Martinus Nijhoff, London), 21, 31. 
128 See H Hohmann, Precautionary Legal Duties and the Principles of Modern International Environmental Law 

(1994, Graham & Trotman/Martinus Nijhoff, London), 10 using prevention and precaution synonymously on the 

basis that a clear-cut threshold been the two is absent. See also, A Nollkaemper, The Legal Regime for 

Transboundary Water Pollution (1993, Martinus Nijhoff/Graham & Trotman, Dordrecht), 72 noting that ‘[t]he 

first and most sound interpretation of the precautionary principle is that it is a modest specification of the 

obligation to prevent (appreciable) harm’. See also the critique by E Rehbinder, Das Vorsorgeprinzip im 

internationalen Vergleich (Umweltrechtliche Studien vol. 12), (1991, Werner-Verlag, Düsseldorf) that the German 

differentiation between the principles prevention and precaution does not find justification in international 

environmental law. 
129 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area, Advisory Opinion of the Seabed Disputes Chamber of the ITLOS, Case No 17, (Feb. 1, 2011) [hereinafter 

Sea Bed Advisory Opinion], para. 131. 
130 Commission of the European Communities, Communication from the Commission on the Precautionary 

Principle, Brussels, COM (2000) 1 final (Feb. 2, 2000), 20. 
131 Pulp Mills case (see footnote 35 above), para. 101. 
132 Nuclear Weapons Advisory Opinion (see footnote 92 above), 242, para. 29. This was subsequently confirmed 

by the ICJ in Gabčíkovo – Nagymaros (see footnote 33 above), and by the Arbitral Tribunal in Iron Rhine 

Arbitration (see footnote 35 above). 
133 Trail Smelter Arbitration (United States /Canada) 1941 (3) UNRIAA 1905, 1965. 
134The Corfu Channel case (United Kingdom v Albania), Merits, Judgment, 1949 ICJ Reports 4, 22. 
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Articles on the Prevention of Transboundary Harm from Hazardous Activities.
135

 According to the 

ILC’s Draft Articles, in order for the prevention principle to be invoked, the degree of harm should be 

foreseeable and the State must know or should have known that the activity concerned bears the risk of 

significant harm.
136

 As an obligation of customary international law, failure by a State to fulfill this 

obligation would give rise to State responsibility for attributable damage to the environment of other 

States or of areas beyond national jurisdiction, including serious or irreversible damage to States 

vulnerable to the impacts of climate change. Where such serious or irreversible damage occurs, 

responsibility would be shared between all States which have not fulfilled their obligation to prevent 

such harm, except where there is a compelling reason (in the sense of draft Article 7A, paragraph 3) 

for this non-fulfillment.
137

 

(5) Application of the customary law principle of prevention of environmental damage to the 

situation of climate change damage is supported by State practice and the writings of international 

jurists. Principle 2 of the Rio Declaration is repeated in its entirety in the preamble of the FCCC.
138

 

While it might be argued that Principle 2 does not apply to climate change as it falls outside the 

traditional concept of transboundary pollution, ‘neither the decades of ILC debates on the issue of 

prevention of environmental harm nor international jurisprudence provide evidence that complex 

instances of environmental change are not to be covered by the general duty to prevent harm and 

minimise the risk thereof’.
139

 Principle 2 itself deals not just with transboundary harm to other States 

but also with harm to ‘areas beyond national jurisdiction’, which would extend to the marine 

environment and the atmosphere.  

(6) The prevention principle has both substantive and procedural elements. The latter include the 

obligation to conduct an environmental impact assessment, and the collateral obligations of 

consultation and negotiation. These elements are dealt with in draft Article 7B, paragraphs 5 and 6. 

Substantively, there is an obligation on States to avoid, minimise and reduce the likelihood of harm 

being caused through the requirement of due diligence. This requirement is elaborated in paragraph 2 

of draft Article 7A. It is expressed as being applicable to both environmental and ‘other’ damage 

caused through climate change. Use of the term ‘other damage’ connotes recognition that damage from 

climate change may extend beyond pure environmental damage to include, for instance, damage to 

property, health impacts or loss of life.  

(7) Paragraph 2 builds upon formulations of the due diligence duty in international case law,
140

 

and the ILC Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities.
141

 As 

the ICJ stated in its Pulp Mills Judgment, the obligation of due diligence ‘entails not only the adoption 

of appropriate rules and measures but also a certain level of vigilance in their enforcement and the 

exercise of administrative control applicable to public and private operators, such as the monitoring of 

activities undertaken by such operators’.
142

  

(8) Paragraph 2 speaks of both appropriate climate change mitigation measures responding to the 

causes of climate change – with a particular focus on effective measures to reduce greenhouse gas 

                                                 
135  International Law Commission, Report of the Commission to the General Assembly on the work of its fifty-

third session, Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, 

(2001) vol. II, part Two Yearbook of International Law Commission [hereinafter ILC Draft Articles]. 
136 Ibid. at 155. 
137 One member of the Committee supported the view that liability in such situations would be joint and several. 

See also, M G Faure and A Nollkaemper, International Liability as an Instrument to Prevent and Compensate for 

Climate Change, (2007) 43A Stan. J. Int’l L. 123. This view was not, however, a consensus view of the 

Committee. 
138 FCCC, preambular recital 8. 
139 R Verheyen, Climate Change Damage and International Law: Prevention Duties and State Responsibility, 

(2005, Martinus Nijhoff, Leiden), 167. 
140 See Pulp Mills Case (see footnote 35 above) and Seabed Disputes Advisory Opinion (see footnote 129 above). 
141 See ILC Draft Articles (see footnote 135 above), art. 3. 
142 See Pulp Mills Case (see footnote 35 above), para. 197. 
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emissions – and appropriate climate change adaptation measures addressing the adverse effects of 

climate change. The paragraph expresses no priority with respect to the adoption of mitigation or 

adaptation measures, although, where possible, mitigation measures should take priority over 

adaptation measures. The extent to which States adopt ‘effective measures to reduce greenhouse gas 

emissions’ will influence the level of effort that needs to be directed towards adaptation measures. 

However, for some vulnerable developing countries the adoption of adaptation measures will often be a 

more pressing priority than the mitigation of their already low levels of emissions.  

(9) Paragraph 3 of draft Article 7A specifies the factors to be taken into account in assessing 

whether a State has exercised due diligence in accordance with draft Article 7A, paragraph 2. The 

reference to ‘economic development and available resources’ reflects a specific application of the 

principle of CBDRRC in the context of the obligation of prevention. Other factors to be taken into 

account in assessing whether State actions have been duly diligent are scientific knowledge, the risks 

involved in an action and the vulnerability of affected States. Due diligence ‘is a variable concept’.
143

 

As such what is considered due diligence may change over time in light, for instance, of new scientific 

or technological knowledge. The Seabed Disputes Chamber in its Advisory Opinion on the 

Responsibilities and Obligations of States indicated that ‘[t]he standard of due diligence has to be more 

severe for the riskier activities’.
144

 What is judged to be ‘riskier’ will depend upon both the nature of 

the risks involved in a particular measure (for instance, geoengineering projects involving solar 

radiation management) and the vulnerability to harm of affected States.  

(10) The final sentence of paragraph 3 of draft Article 7A directs that measures should be 

‘proportionate’. In EU environmental law, proportionality is an element of the precautionary principle 

that requires decisions on measures to be made in light of the significance of the harm and its 

likelihood: the more serious and more likely the risks, the greater the need for measures to be taken.
145

 

A similar meaning is intended by use of the term ‘proportionate’ in this paragraph. In other words, it 

reflects the requirement for a balancing of the factors enumerated in the paragraph in assessing whether 

the due diligence standard has been met. 

(11) Part B of draft Article 7 deals with the legal principle of precaution. As discussed above, this 

principle is very closely related to that of prevention. It is triggered by some risk potential, not 

requiring ‘full scientific certainty’, but instead often requiring risk analysis,
146

 or other appraisal, with 

the aim of reaching a more objective assessment of the threat. 

(12) Paragraph 1 of draft Article 7B defines the sphere of operation of the precautionary principle 

in terms of two key concepts: (1) reasonable foreseeability of damage falling short of conclusive 

scientific proof and (2) a threat of serious or irreversible damage. Together these criteria trigger an 

obligation to act. 

(13) As regards the former element of the trigger, paragraph 1 adopts the terminology, ‘reasonably 

foreseeable’. This departs from the language used in conventional international formulations of the 

precautionary principle, such as Article 3, paragraph 3 of FCCC and Principle 15 of the Rio 

Declaration, which refer to ‘lack of full scientific certainty’. The ‘lack of full scientific certainty’ 

formulation has been criticised in the literature as lacking clarity and having the potential to be applied 

in an arbitrary fashion, thus undermining legal stability and predictability.
147

 Reasonable foreseeability, 

                                                 
143 See Seabed Disputes Advisory Opinion (see footnote 129 above), para. 117. 
144 Ibid. 
145 Commission’s Communication on the Precautionary Principle (see footnote 130 above), 18. See also, E 

Rehbinder (see footnote 128 above), 249. 
146 See, e.g., the WTO Agreement on the Application of Sanitary and Phytosanitary Measures, Apr. 15, 1994, 1867 

UNTS 493, art. 5, para. 7. 
147 J Ellis, ‘The Implications of the Precautionary Principle on Procedure in International Law’, in The Measure of 

International Law: Effectiveness, Fairness and Validity (2004, Canadian Council on International Law, Kluwer 

Law International, The Hague), 351-365. See also, S Murase, The Scientific Knowledge relating to Climate 

Change and International Lawmaking, (2008) 572 Kokusai Mondai [International Affairs], 46-58. 
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however, provides a clearer criterion for application of the precautionary principle. A threat will be 

‘reasonably foreseeable’ if there are ‘plausible indications of potential risks’.
148

 Conclusive scientific 

proof of threatened damage is not required. Rather the principle operates in situations where scientific 

evidence concerning the scope and potential negative impacts of an activity is insufficient.
149

 

(14) The second element of the trigger for operation of the precautionary principle is the 

requirement for a ‘threat of serious or irreversible damage, including serious or irreversible damage to 

States vulnerable to the impacts of climate change’. This terminology largely follows the formulation 

of the principle found in Article 3, paragraph 3 of the FCCC and Principle 15 of the Rio Declaration 

but adds a specification regarding damage to climate vulnerable States. It might include, for instance, 

substantial damage to property, loss of human life or significant biodiversity loss. The threshold of 

seriousness/irreversibility indicates that the situation must be one where regulatory inaction threatens 

non-negligible harm.
150

 

(15) Where those requirements are met, draft Article 7B, paragraph 1 places a positive obligation 

on States to take measures to anticipate, prevent or adapt to climate change, notwithstanding remaining 

scientific uncertainties.
151

 Precautionary adaptation measures are likely to be the most important in this 

regard given the significantly greater uncertainties that exist in respect of the regional or local 

manifestation of climate change impacts, compared with knowledge of the global warming effects of 

greenhouse gas emissions.
152

 Such regional or local circumstances will require specific adaptation 

measures that draw on the precautionary principle (although the prevention principle will become more 

relevant as a basis for adaptation measures as uncertainties reduce). In addition, in cases where 

mitigation measures are not available or cost-effective, adaptation to the effects of past emissions is 

also urgently required, especially for the most affected developing countries. 

(16) Paragraph 2 of draft Article 7B provides further guidance as to the nature of precautionary 

measures to be taken by States. These specifications are not exhaustive as indicated by the phrase ‘shall 

include’. In this connection, ’proactive’ refers to the anticipation of threats and damage) while ‘cost-

effectiveness’ reflects Article 3, paragraph 3 of the FCCC. The relative cost of different measures, all 

equally suited to reach the same end, needs to be taken into consideration.  

(17) The remaining paragraphs of draft Article 7B address procedural aspects of the application of 

the principles. Paragraph 3 states a general obligation of States to assess the need for preventative and 

precautionary measures to address climate change on an ongoing basis.
153

 This is necessary to ensure 

that such measures reflect the most up-to-date scientific knowledge regarding the causes and effects of 

climate change. Improvements in scientific knowledge about damage from climate change – for 

instance, shifting a threat from plausible but not conclusively scientifically proven risk to likely harm – 

will require the substitution of precautionary measures with preventative measures. Paragraph 4 

specifies that the State obligation to re-evaluate climate change response measures entails a particular 

                                                 
148 See Seabed Disputes Advisory Opinion (see footnote 129 above), para. 131. 
149 Ibid. 
150 J Cameron and A Abouchar, ‘The Status of the Precautionary Principle in International Law’, in D Freestone 

and E Hey (eds), The Precautionary Principle and International Law: The Challenge of Implementation, (1996, 

Kluwer Law International, The Hague), 29, 45. 
151 The Committee chose not to address in these articles the related question of whether application of the 

precautionary principle requires a ‘shifting of the burden of proof’. The Committee’s view was that this question 

was more relevant to the context of dispute settlement, which is not a topic addressed in the present articles. 
152 In other words, in the sphere of mitigation, measures are largely required on the basis of the prevention 

principle. 
153 The ILC states in its commentaries to the Draft Articles on Prevention of Transboundary Harm from Hazardous 

Activities: ‘… the precautionary principle constitutes a very general rule of conduct of prudence. It implies the 

need for States to review their obligations of prevention in a continuous manner to keep abreast of the advances in 

scientific knowledge’, UN General Assembly, ‘Consideration of prevention of transboundary harm from 

hazardous activities and allocation of loss in the case of such harm’, UN Doc A/RES/62/68 (Jan. 8, 2008), Annex: 

Prevention of Transboundary Harm from Hazardous Activities; see also, ILC Draft Articles (see footnote 135 

above).   
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requirement to strengthen their emission reduction standards and other preventative and adaptation 

measures in light of new scientific knowledge. This duty is subject to consideration of the factors listed 

in draft Article 7A, paragraph 3. In particular, the degree to which States will need to strengthen their 

measures will be affected by their relative level of economic development and available resources to do 

so, as well as new scientific knowledge concerning the risks involved with particular measures and the 

vulnerability of affected States. 

(18) Paragraphs 5 and 6 of draft Article 7B address the need for procedural precautions associated 

with proposed activities that may have transboundary consequences. Under paragraph 5, in 

circumstances where the precautionary principle applies because of a reasonably foreseeable threat of 

serious damage to the environment of other States (including vulnerable States) or to global commons 

areas, the State or States undertaking or authorising the activity must first prepare an environmental 

impact assessment. As the ICJ declared in its Pulp Mills judgment, the practice of environmental 

impact assessment has gained such widespread acceptance among States that ‘it may now be 

considered a requirement under general international law to undertake an environmental impact 

assessment where there is a risk that the proposed industrial activity may have a significant adverse 

impact in a transboundary context’.
154

 Paragraph 5 extends this obligation from situations of known 

risks to include those where there is a reasonably foreseeable threat that a proposed activity may cause 

serious environmental damage. 

(19) Paragraph 6 of draft Article 7B imposes further procedural duties upon the State under whose 

jurisdiction or control an activity is proposed to take place in the event of an environmental impact 

assessment confirming the existence of a reasonably foreseeable threat of serious environmental 

damage. That State is required to notify and consult with other likely affected States in order to make 

available relevant information and cooperate with a view to reaching a joint decision on authorisation 

of the activity. 

 

Draft Article 8. International Cooperation 

1. States shall cooperate with each other and competent international organisations in good 

faith to address climate change and its adverse effects. 

2. In order to contribute to the effective and appropriate international response to climate 

change, all States and other relevant actors shall cooperate in good faith and a spirit of 

partnership in the fulfilment of the principles embodied in these draft Articles and in the further 

development and more effective implementation of the international legal and governance 

framework relating to climate change. 

3. The international cooperation on climate change shall reflect the responsibility of 

developed countries to assist developing countries as laid out in draft Article 5.3. 

4. All States shall cooperate in further enhancing scientific knowledge relating to the causes 

and impacts of climate change and in developing and strengthening emission reduction standards 

and other preventative and adaptation measures based on such scientific knowledge. States shall 

facilitate the transfer of such scientific knowledge to the States most vulnerable to climate 

change, if requested. 

                                                 
154 Pulp Mills case (see footnote 35 above), para. 204. See also, N Craik, The International Law of Environmental 

Impact Assessment: process, substance and integration, (2008, Cambridge University Press, Cambridge); K 

Bastmeijer and T Koivurova, Theory and Practice of Transboundary Environmental Impact Assessment, (2008, 

Martinus Nijhoff, Leiden). 
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5. States shall jointly monitor, through an appropriate international or regional 

organisation, whether emission reduction standards are fulfilled and whether other preventative 

and adaptation measures are taken to address climate change. 

6. To the extent a disaster attributable to climate change exceeds a State’s response 

capacity, States shall cooperate with each other and competent international organisations to 

provide assistance. 

7. In order to respond to new threats to international peace and security attributable to 

climate change and its adverse effects, States shall adopt new legal frameworks to deal 

adequately with all aspects of the resulting situation. 

8. States shall continuously review and develop the legal and institutional framework of 

international law to ensure its adequacy to address climate change and its adverse effects. 

 

Commentary 

(1) Draft Article 8 addresses the application of the principle of international cooperation to 

climate change and its adverse impacts. International cooperation describes the effort of States to 

accomplish an objective by joint action, where the actions of a single State cannot achieve the same 

result.
155

 While the precise scope and status of the principle under customary law remain 

controversial
156

 it constitutes an underlying general legal principle of international law that provides 

normative direction to States. The concept has been articulated as ‘States have the duty to cooperate 

with one another…in the various spheres of international relations, in order to maintain international 

peace and security and to promote international economic stability and progress, the general welfare of 

nations’.
157

 

(2) Contemporary international law has largely developed as ‘the international law of 

cooperation’.
158

 The principle of cooperation played a particularly important role in States’ efforts to 

address common environmental problems and the resulting development of international environmental 

law to control, prevent, reduce and eliminate the adverse impacts of human activities conducted in all 

spheres.
159

 Principle 24 of Stockholm Declaration on Human Environment provides that ‘International 

matters concerning the protection and improvement of the environment should be handled in a 

cooperative spirit by all countries, big and small, on an equal footing’. 

(3) In the climate change context the principle of cooperation underpins almost all aspects of 

State efforts to deal with a common concern of humankind. While paragraph 1 of draft Article 8 

reiterates the overarching general principle, paragraphs 2 to 5 address its relevance to the wider 

international legal framework on climate – mainly the FCCC, Kyoto Protocol, related initiatives and 

the ongoing negotiations. Paragraphs 6 to 8, in comparison, focus on the application of the principle 

outside the current legal regime on climate. If global mitigation and adaptation efforts fail and/or the 

ongoing negotiations do not deliver meaningful outcomes, the principle of cooperation can provide 

important guidance to the international community. 

                                                 
155 R Wolfrum, ‘Cooperation’, in R Wolfrum (ed.), The Max Planck Encyclopedia of Public International Law, 

(2012, Oxford University Press, Oxford), 783, para.2.  
156 Ibid. at para. 25; J Delbrϋck, ‘The International Obligation to Cooperate - an Empty Shell or A Hard Law 

Principle of International Law?- a Critical Look at a Much Debated Paradigm of Modern International Law’, in H 

P Hestermeyer et al (eds), Coexistence, Cooperation and Solidarity Liber Amicorum Rϋdiger Wolfrum, (2012, 

Martinus Nijhoff Publishers, Leiden), 15-16. 
157 Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in 

Accordance with the Charter of the United Nations, UNGA Res. 2625 (XXV) (Oct. 24, 1970), principle 4. 
158 W Friedmann, The Changing Structure of International Law, (1964, Columbia University Press, New York). 
159 Stockholm Declaration (see footnote 93 above), principle 24. 
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(4) Climate change represents the accumulation of complex and synergetic effects of diverse 

contributory factors involving different pollutants and polluters, activities and processes in all parts of 

the world. Even extremely ambitious mitigation efforts by individual countries can only have a limited 

impact. Paragraph 2 of draft Article 8 therefore states the obvious. But while the principle of 

international cooperation traditionally applies between States, it also requires States to cooperate with 

other actors – the UN, other intergovernmental organisations, the International Red Cross and Red 

Crescent and relevant non-governmental organisations. The reference to ‘competent international 

organisation’ in paragraph 1 is not meant to preclude other stakeholders and entities such as the UN 

Environment Programme or subsidiary convention bodies. 

(5) Principle 27 of the Rio Declaration extends the scope of international cooperation even further 

when it states: ‘States and people shall cooperate in good faith and in a spirit of partnership in the 

fulfilment of the principles embodied in this Declaration and in the further development of 

international law in the field of sustainable development’. In less explicit terms the FCCC recognises 

that human behaviour is at the centre of global warming.
160

 Consequently, non-state actors such as the 

industry, civil society and academia all have a potential role to play in addressing a common concern of 

humankind. 

(6) The United Nations General Assembly has often called upon States to cooperate in the 

development of international law
161

 and many MEAs contain explicit provisions obliging parties to 

cooperate in the further development of rules and standards of environmental protection in the relevant 

subject area.
162

 They are also expected to take steps in collaboration with others to achieve the 

objectives of an international agreement.
163

 Under the FCCC, Annex I Parties commit themselves to a 

continuous review and law-making process ‘until the objective of the Convention is met’.
164

 Thus, the 

FCCC creates a framework for the application of the principle of international cooperation for the 

gradual development and implementation of the international legal and governance framework on 

climate change. 

(7) Paragraph 3 of draft Article 8 reflects that international cooperation on climate change does 

not operate in isolation and is subject to and further shaped by other relevant principles, in particular 

CBDRRC. While all countries benefit from information sharing, developing countries, in particular, 

need access to expertise and financial and technical resources in order to develop appropriate climate 

change response measures. Under the FCCC the extent to which developing country Parties have to 

implement their commitments is contingent upon the provision of financial resources and the transfer 

of technology.
165

 Equally, industrialised countries are expected to cover the incremental costs of 

national or collaborative measures and projects.
166

 Thus, cooperation in the climate context is 

characterised characterised by the responsibility of industrialised countries to shoulder a larger share of 

the burden as well as take the lead. This climate specific approach to international cooperation is also 

reflected in the Kyoto Protocol.
167

 

                                                 
160 FCCC, preambular recitals 1 and 6. 
161 UN General Assembly, ‘International Co-operation in the peaceful uses of outer space’, UN Doc A/Res/1802 

(XVII) (Dec. 14, 1962), Section I, para. 2; UN General Assembly, ‘Declaration of Principles Governing the Sea-

Bed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of National Jurisdiction’, UN Doc 

A/Res/2749 (XXV) (Dec. 17, 1970), para. 11. 
162 Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985, 1513 UNTS 323, reprinted in (1987) 

26 ILM 1529, art. 2, para. 2(c); Basel Convention on the Control of Transboundary Movements of Hazardous 

Wastes and Their Disposal, Mar. 22, 1989, 1673 UNTS 126, reprinted in (1989) 28 ILM 657, art. 12. 
163 ICESCR (see footnote 20 above), art. 2, para. 1; United Nations Convention on the Law of the Sea, Dec. 10, 

1982, 1833 UNTS 3, reprinted in (1982) 21 ILM 1261, arts 143 and 242 to 244; Convention on the Prohibition of 

the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction, Sept. 18, 1997, 

2056 UNTS 241, reprinted in (1997) 36 ILM 1507, art. 6. 
164 FCCC, art. 4, para. 2(d). 
165 FCCC, art. 4, para. 7. 
166 FCCC, art. 4, para. 3 and art. 12. 
167 Kyoto Protocol (see footnote 38 above), art. 2, para. 1(b) and art. 11. 
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(8) The ILC in its Draft Articles on Prevention of Transboundary Harm from Hazardous 

Activities considered the principle of international cooperation as a foundational concept for the 

obligation to prevent transboundary environmental harm.
168

 Reinforced by the principle of precaution, 

the principle of prevention serves as a legal basis for States to cooperate in further enhancing scientific 

findings relating to climate change and in joint efforts based on such findings. It also extends to taking 

appropriate measures to identify activities that involve such a risk,
169

 and the need to review their 

obligations of prevention in a continuous manner to keep abreast of the advances in scientific 

knowledge.
170

 This is addressed in paragraphs 4 and 5 of draft Article 8. 

(9) The FCCC elaborates on specific collaborative activities and approaches. This includes 

technical cooperation, the conservation and enhancement of sinks and reservoirs, preparations for the 

adaptation to climate change impacts and research.
171

 Building on the provisions of the FCCC and the 

Kyoto Protocol, countries have regularly emphasised the need to strengthen international cooperation 

on climate science and technology and there is an ever-increasing number of multilateral and bilateral 

collaborations that promote clean and efficient technologies and the sharing of scientific information. 

This includes the Global Methane Initiative,
172

 the Carbon Sequestration Leadership Forum
173

 and the 

Group on Earth Observations
174

 to coordinate climate observations throughout the world. 

(10) However, mitigation efforts are failing and climate change is rapidly advancing. The effects 

are already felt in many regions of the world, and dangerous anthropogenic interference with the 

climate system may be unavoidable. In the FCCC negotiations, this is reflected in the debate on loss 

and damage associated with the impacts of climate change in developing countries that are particularly 

vulnerable. Although an institutional mechanism for loss and damage associated with climate change 

has been formally established its precise scope and functions remain unclear and will only develop over 

time.
175

 Paragraphs 6, 7 and 8 therefore specifically address the application of the principle of 

international cooperation outside the existing climate change regime. 

(11) The ILC has provisionally adopted several draft articles on the protection of persons in the 

event of disaster.
176

 The draft articles provide that in order to respond to a disaster States ‘shall, as 

appropriate’ cooperate among themselves and with relevant intergovernmental and non-governmental 

organisations.
177

 Although not all climate-related disasters may meet the definition used by the 

Commission (‘calamitous event or series of events resulting in widespread loss of life, great human 

suffering and distress, or large-scale material or environmental damage, thereby seriously disrupting 

the functioning of society’) paragraph 6 reiterates the basic rule on joint international relief efforts. 

Disaster response shall take place in accordance with the principles of humanity, neutrality and 

impartiality, and on the basis of non-discrimination, while taking into account the needs of the 

particularly vulnerable.
178

 

(12) Climate change places additional pressure on resources and creates instability in States that 

are already vulnerable from past conflict and poverty. It also threatens the territorial integrity of coastal 

and, in particular, low-lying island States. Paragraph 7 reflects the fact that climate change is, 

therefore, increasingly perceived in the context of international peace and security. Although several 

                                                 
168 ILC Draft Articles (see footnote 135 above), 155-156. 
169 Ibid. at 154.  
170 Ibid. at 163. 
171 FCCC, art. 4, para. 1(c)-(f), (g) and (h) and art. 5. 
172 For further details about the Global Methane Initiative, see, <http://www.globalmethane.org>. 
173 For further details about the Carbon Sequestration Leadership Forum, see, <http://www.cslforum.org>. 
174 For further details about the Group on Earth Observations, see, <http://www.earthobservations.org>.  
175 Decision 3/CP.18 (see footnote 114 above) and Decision -/CP.19 (see footnote 115 above). 
176 International Law Commission, Report of the International Law Commission, sixty-fourth session, 7 May–1 

June and 2 July–3 August 2012, Draft articles on the protection of persons in the event of disaster, UN GAOR 

Supplement No. 10, UN Doc A/67/10. 
177 Ibid. at art 5.   
178 Ibid. at art. 6. 
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countries have challenged this perception and consider the FCCC the only appropriate forum for 

deliberations,
179

 climate change has been taken before the UN Security Council on at least three 

occasions.
180

 In order to respond to new risks and dynamics of conflict, States may have to revise 

traditional concepts of international law (e.g. with regard to statehood criteria, maritime boundaries or 

refugees) and further cooperate to fill existing and emerging legal gaps. 

(13) Migration, for example, is a natural adaptation strategy, but people forcibly displaced by 

climate change do not enjoy specific protection under international law.
181

 ‘Migration’ does not trigger 

international legal duties beyond States’ obligations under human rights law generally, which are owed 

to all people within their territory or jurisdiction.
182

 Cross-border movement due to climate change or 

natural disasters is not covered by the international protection regime.
183

 Exceptionally such movement 

is covered under the complementary or subsidiary protection measures some states or regions have 

adopted.
184

 

(14) The international community must cooperate to address climate change migration more 

coherently by meeting the victims’ protection needs. In general, the humanitarian assistance and human 

rights communities address the relationship between States and individuals, whereas international 

environmental law focuses on the State-to-State relationships. There are, however, areas that overlap, 

specifically when it comes to adaptation.
185

 The international community therefore needs to cooperate 

to improve the ability of the most vulnerable countries to cope with threats and challenges posed by 

climate change. If movement becomes necessary, the internally displaced have a right to protection by 

their own State. The international humanitarian community has produced the non-binding Guiding 

Principles on Internal Displacement
186

 which only addresses internal displacement, but there is no 

framework to address cross-border migration and displacement. 

(15) Addressing existing lacunae in international law and promoting the development of 

international law, including treaty making, is one of the principal functions of the principle of 

international cooperation.
187

 From the outset the FCCC has included a duty for the Parties to review the 

legal framework on climate change
188

 and the need for its gradual development and extension is 

reflected in paragraph 2 of Draft Article 8. Paragraph 8 emphasises the continued need to evaluate 

global governance frameworks in general for their adequacy and for further law-making outside the 

traditional climate change arena if, for example, the existing framework fails to deliver or new 

problems arise. 

 

 

                                                 
179 See for example the UN press release following the meeting of the UN Security Council on 15 February 2013 

available at, <http://www.un.org/News/briefings/docs/2013/130215_MI.doc.htm>. 
180 On 17 April 2007 (as part of a debate on the relationship between energy, security and climate initiated by the 

United Kingdom), on 20 July 2011 (under the agenda item “Maintenance of international peace and security”) and 

on 15 February 2013, in an informal non-public "Arria Formula" meeting. 
181 J McAdam, Climate Change, Forced Migration, and International Law, (2012, Oxford University Press, 

Kindle Edition 1), 6. The Cancun Agreements only invite Parties to enhance action on adaptation by undertaking, 

inter alia, ‘[m]easures to enhance understanding, coordination and cooperation with regard to climate change 

induced ... displacement, migration …, where appropriate, at the national, regional and international levels’, 

Cancun Agreements (LCA) (see footnote 37 above), para. 14(f). 
182 McAdam, ibid. 
183 Ibid, 5. 
184 Ibid. 112. McAdam highlights Sweden and Finland as examples, and specifies that environmental disasters are 

covered under ‘otherwise need of [refugee-like] protection’ in the Swedish Alien Act 2005, Ch.4 Sec.2, para 3.  
185 McAdam (see footnote 181 above), 16. 
186 Guiding Principles on Internal Displacement, available at, <http://www.idpguidingprinciples.org/>. However, 

these principles only deal with forced displacement, not voluntary displacement which could be the situation in 

cases of slow-onset climate change. 
187 See above draft Article 8 paragraph 2 and commentary. 
188 FCCC, art. 4, para. 2(d). 
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Draft Article 9. Good Faith 

1. States commit themselves to act in good faith in addressing climate change and its 

adverse effects and to achieve internationally agreed objectives. This includes their good faith 

commitment to engage in constant monitoring and supervision both at the domestic and 

international levels to ensure that these objectives are met. 

2. The principle of good faiths commits States in negotiations on further legal instruments 

on climate change and its adverse effects not to insist on their own position without 

contemplating any modification of it. A State shall faithfully execute unilateral statements 

declarative of that State’s climate policies and measures that generate legitimate expectations 

among other States. 

 

Commentary 

(1) The concept of good faith, through judicial pronouncements and State practice, has come to 

acquire concrete legal content and can be considered as a legal principle.
189

 In general, the principle of 

good faith needs no explicit mention in a treaty because it is an implicit foundation for all treaties.
190

 

As a normative foundation, the principle of good faith in the context of the legal regime relating to 

climate change plays a distinctive role in its development, implementation and compliance.  

(2) The legal regime relating to climate change requires States ‘to co-operate in good faith to 

promote [its] objectives and purposes’.
191

 Paragraph 1 states this overarching normative principle of 

good faith. Parties to the FCCC have agreed to uphold ‘the ultimate objective’ as provided in FCCC 

Article 2. This objective has now been elaborated as requiring ‘deep reduction in global greenhouse gas 

emissions required to hold the increase in global average temperature below 2°C above preindustrial 

levels’.
192

  

(3) Paragraph 2 stipulates the normative effect of the principle of good faith in law-making and 

regime evolution. The obligation to negotiate or consult in good faith is recognised as a concrete 

expression of the principle of good faith.
193

 By committing to ‘a process to develop a protocol, another 

legal instrument or an agreed outcome with legal force under the United Nations Framework 

Convention on Climate Change applicable to all Parties’,
194

 the members of the legal regime relating to 

climate change have the good faith obligation ‘to conduct themselves [so] that the negotiations are 

meaningful, which will not be the case when [any of them] insists upon its own position without 

contemplating any modification of it’, as pronounced by the ICJ.
195

  

(4) In addition, the ICJ recognised that, under certain conditions, States may be legally bound by 

their unilateral declarations based on good faith.
196

 This is an example of the principle of good faith 

                                                 
189 Case concerning the land and maritime boundary between Cameroon and Nigeria (Cameroon v Nigeria), 

Preliminary Objections, 1998 ICJ Reports 275, para. 38. See generally, R Kolb, La bonne foi en droit international public : contribution à l´étude des 

principes généraux de droit, (2000, PUF, Paris); R Kolb, Principles as Sources of International Law (With Special Reference to Good Faith), (2006) 53(1) Neth. 

Int’l L. Rev. 1. 
190 A D’Amato, ‘Good Faith’, in R Bernhardt (ed), Encyclopedia of Public International Law, Instalment 7, (1984, Elsevier Science Publisher, 

Amsterdam), 108. 
191 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, 1980 ICJ 

Reports 73, para. 49.   
192 Decision 1/CP.18, ‘Agreed outcome pursuant to the Bali Action Plan’, in FCCC/CP/2012/8/Add.1 (Feb. 28, 

2013), Section I, para. 1. 
193 Case concerning delimitation of the maritime boundary in the Gulf of Maine area, (Canada/United States of 

America), 1984 ICJ Reports 246, para. 87 and para. 112. 
194 Durban Platform (see footnote 72 above), para. 2. 
195 North Sea Continental Shelf Cases, (Germany/Denmark, Germany/Netherlands), 1969 ICJ Reports 3, para. 

85(a). 
196 Nuclear Tests Case, (Australia v France), 1974 ICJ Reports 253, 268, para. 46. 
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functioning to protect the legitimate expectations of others.
197

 For example, the Annex I Parties’ 

implementation of their quantified economy-wide emission reduction targets and non-Annex I Parties’ 

implementation of their nationally appropriate mitigation actions as communicated by them and 

contained in official FCCC documents
198

 may generate legitimate expectations that these targets and 

actions will be met and undertaken. The elaborate system established by the Cancun Agreements for 

the institutional implementation of these actions and commitments greatly strengthens such 

expectations and, consequently, the normative force of these unilateral actions through the operation of 

the principle of good faith. By protecting the legitimate expectations of the members, the same 

principle provides a certain normative force to the Parties’ unilateral actions pronounced openly in the 

regime, the implementation of which are ensured through its institutions. 

 

 

Draft Article 10. Inter-Relationship 

1. In order to effectively address climate change and its adverse effects, States shall 

formulate, elaborate and implement international law relating to climate change in a mutually 

supportive manner with other relevant international law. 

2. States, in cooperation with relevant international organisations, shall ensure that 

consideration of climate change mitigation and adaptation is integrated into their law, policies 

and actions at all relevant levels, in accordance with draft Article 3.  

3. According to draft Article 8, States shall cooperate with each other to implement the 

inter-relationship principle in all areas of international law, whenever necessary, as illustrated in 

the following areas: 

 (a) Climate Change and International Trade and Investment: States may take measures to 

address climate change and its adverse effects, provided that they shall not constitute a means of 

arbitrary or unjustifiable discrimination or a disguised restriction on international trade. In 

order to prevent any inconsistency or potential conflict, States shall ensure that legal progress 

regarding climate, trade, and investment in ongoing negotiations conforms to the principle of 

mutual supportiveness. 

 (b) Climate Change and International Human Rights Law: States and competent 

international organisations shall respect international human rights when developing and 

implementing policies and actions at international, national, and subnational levels regarding 

climate change.  In developing and implementing these policies and actions, States shall take into 

account the differences in vulnerability to climate change of their populations, particularly 

indigenous peoples, within their borders and take measures to ensure that all their peoples’ 

rights are fully protected. 

 (c) Climate Change and Law of the Sea: States and competent international organisations 

shall apply, interpret, implement and enforce their rights and obligations under the Law of the 

Sea in such a manner so as to effectively addressing climate change and its adverse effects. States 

and competent international organisations shall elaborate and implement international rules as 

                                                 
197 On ‘good faith as principle protecting legitimate expectations’, see Kolb (2006) (see footnote 189 above), 20-

24. 
198 Compilation of economy-wide emission reduction targets to be implemented by Parties included in Annex I to 

the Convention, FCCC/SB/2011/INF.1/Rev.1 (June 7, 2001); and Compilation of Information on Nationally 

Appropriate Mitigation Actions to be Implemented by Parties not Included in Annex I to the Convention, 

FCCC/AWGLCA/2011/INF.1 (Mar. 18, 2011). 
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well as national and regional policies and measures relevant to climate change in a manner 

consistent with rights and obligations under the law of the sea related instruments. 

 

Commentary 

(1) The ‘principle of integration and inter-relationship, in particular in relation to human rights 

and social, economic and environmental objectives’, is perhaps  the most essential of the seven 

principles of sustainable development identified by the ILA in its 2002 New Delhi Declaration.
199

 The 

notion of inter-relationship reflects the interdependence of social, economic, and environmental issues 

as well as human rights, and lies at the very foundation of the concept of sustainable development.  

(2) The principle of inter-relationship refers to inter-linkages between climate law and laws 

relating to other environmental issues such as ozone depletion and biodiversity protection, as well as 

between climate change law and laws of other areas such as trade and human rights.  Conflict between 

them should be avoided as it will impede effective implementation of climate actions and hinder the 

achievement of other legitimate objectives of the international society.  Possibilities for achieving 

multiple benefits will increase, if policies and measures are designed in a mutually supportive manner. 

It is thus critically important that the elaboration and implementation of climate change law should be 

undertaken in a mutually supportive manner, taking into account inter-linkages between issues. 

(3) The notion of mutual supportiveness first appeared in the international arena in Agenda 21, 

which calls upon States to strive to ‘promote and support policies, domestic and international, that 

make economic growth and environmental mutually supportive’.
200

 In the context of trade and 

environment, the 2001 Doha Ministerial Declaration stipulates the conviction of States that ‘the aims of 

upholding and safeguarding an open and non-discriminatory multilateral trading system, and acting for 

the protection of the environment and the promotion of sustainable development can and must be 

mutually supportive’.
201

 FCCC Article 3, paragraph 5 reflects this notion. 

(4) Paragraph 1 of draft Article 10 confirms the duty of States to implement international law 

relating to climate change in a mutually supportive manner with other relevant international laws.  This 

duty is relevant to the interprétative principle of harmonisation : ‘it is a generally accepted principle 

that when several norms bear on a single issue they should, to the extent possible, be interpreted so as 

to give rise to a single set of compatible obligations’.
202

 Draft Article 10 also confirms the duty of 

States to formulate and elaborate international law relating to climate change in a mutually supportive 

manner with other relevant international law. It requires States to pursue negotiations in good faith with 

a view to reaching an agreement on such international laws
203

.  

(5) Paragraph 2 sets out the obligation of States to integrate climate change considerations into 

their laws, policies and actions. This is an application of the sustainable development principle of 

integration in the context of inter-relationship.  The duty addresses integration of climate change 

considerations into the laws, policies and actions of States not only at the local and national levels, but 

also at the international level, such as the overseas development assistance policy.  

                                                 
199 New Delhi Declaration (see footnote 10 above). 
200 Agenda 21, Report of the UN Conference on Environment and Development, A/CONF.151/26 (Vol. I, II and 

III) (June 3-14, 1992), para. 2.9. 
201 Doha Ministerial Declaration, adopted on 14 November 2001, WT/MIN(01)/DEC/1 (Nov. 20, 2001). 
202 International Law Commission, Fragmentation of International Law: Difficulties Arising from the 

Diversification and Expansion of International Law, Report of the Study Group of the International Law 

Commission, A/CN.4/L.702 (July 18, 2006), 8. 
203 R Pavoni, Mutual Supportiveness as a Principle of Interpretation and Law-Making: A Watershed for the ‘WTO-

and-Competing-Regimes’ Debate?, (2010) 21(3) Eur. J. Int’l L. 649-679. 
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(6)  Paragraph 3 supplements draft Article 8, stipulating the duty to cooperate to implement the 

inter-relationship principle. It amplifies and complements the requirements of draft article 8. It is of 

particular importance considering the cross-cutting nature of climate change, resulting potentially in 

numerous inter-linkages, within and outside the field of international environmental law.  

(7) While draft Article 10 applies to all areas of international law, these commentaries highlight 

selected areas outside international environmental law. These are of particular importance, but are 

intended to be illustrative nature. 

(8) International Trade and Investment Law: Neither the FCCC nor the Kyoto Protocol should be 

considered as conflicting with WTO law prima facie. FCCC Article 3, paragraph 5 stipulates that 

‘[m]easures taken to combat climate change, including unilateral ones, should not constitute a means of 

arbitrary or unjustifiable discrimination or a disguised restriction on international trade’, thus reflecting 

one of the major principles of the WTO agreements.
204

 The principle is repeated in the Cancun 

Agreements.
205

 In trade law, the Marrakesh Agreement establishing the WTO refers to sustainable 

development and promotes trade liberalisation in order to ensure that it goes hand in hand with 

environmental and social objectives.
206

 There is flexibility under the WTO rules to address potential 

conflicts between these two regimes, by integrating environmental protection at the core of WTO rules 

(i.e. in the assessment of the likeness of products, extending the findings of the Asbestos case
207

) or 

using general exceptions such as those under the GATT Article XX. In addition, the current Doha 

round of the WTO negotiations addresses the relationship between the WTO and MEAs, such as the 

FCCC, with a view to promoting coherence and mutual supportiveness between trade and climate 

change regimes. Thus, as paragraph 3 subparagraph (a) of draft Article 10 stipulates, States have the 

right to take measures to address climate change and its adverse effects, provided that they shall not 

constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international 

trade. 

(9) Conflicts may arise when two different legal regimes deal with the same subject matter. In 

cases where at least one of the regimes allows Parties to engage in certain behaviour (‘The Contracting 

Parties may’), conflict can be avoided if the Parties behave carefully. However, if the regimes impose 

conflicting legal obligations (‘The Contracting Parties shall’), it may be difficult, if not impossible, to 

avoid conflict.
208

 Article 30 of the VCLT deals with such potential conflicts quite laconically as already 

indicated in the Second Report of the Committee, but does not resolve all the delicate issues that 

emerge in this context. It is worth noting that in practice VCLT Article 30 has had no application in 

case law and negotiations. However, the work of judicial bodies is important although available tools 

are not always perfect or effective. 

(10) In practice conflicts may arise between international trade law and domestic measures 

introduced to implement international commitments on emission reduction. Climate change policies 

and measures may intersect with international trade typically in the following three different ways: in 

relation to price and market mechanisms aimed at internalising environmental costs of GHG emissions 

(domestic or border measures); in relation to financial measures such as subsidies to promote the 

development and deployment of climate-friendly goods and technologies; and, in relation to technical 

requirements to promote the use of climate-friendly goods and technologies.
209

 Although the WTO-

UNEP Report on Trade and Climate Change argues that ‘mitigation measures should be designed and 

                                                 
204 See also, Kyoto Protocol (see footnote 38 above), art. 2, para. 3. 
205 The Cancun Agreements (LCA) (see footnote 37 above), para. 90. 
206 Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 UNTS 154, reprinted 

in (1994) 33 ILM 1144, preamble.   
207 European Communities - Measures Affecting Asbestos and Asbestos-Containing Products, Report of the 

Appellate Body, WT/DS135/AB/R (Mar. 12, 2001). 
208 J Pauwelyn, Conflict of Norms in Public International Law, (2003, Cambridge University Press, Cambridge), 

179. 
209 L. Tamiotti et al, Trade and Climate Change, A report by the United Nations Environment Programme and the 

World Trade Organization, (2009, World Trade Organisation, Geneva), 88. 
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implemented in a manner that ensures that trade and climate policies are mutually supportive’,
210

 

conflicts may nonetheless arise.  

(11) One of the important approaches available to prevent possible conflicts involves interpreting 

relevant treaty provisions in a ’harmonizing’ manner.
211

 A trade restrictive measure based on the 

climate change regime, for instance, may be justified under the WTO regime, if one interprets the 

Article XX exceptions to the GATT in a way that allows synergy between the two treaty regimes. In 

adopting this approach, VCLT Article 31, paragraph 3(c) is of particular importance. It provides a tool 

to avoid the ‘clinical isolation’ of WTO law from public international law.
212

 According to the Study 

Group of the ILC on Fragmentation of International Law, VCLT Article 31, paragraph (3)(c) is based 

on the ‘principle of systemic integration’.
213

 The Study Group emphasised the need to take into account 

other rules that might have a bearing on a case in interpreting the text of an international treaty.
214

  The 

WTO Panel in the EC-Biotech Products report, however, stated that ‘the parties’ under Article 31, 

paragraph 3(c) should be interpreted as ‘all the parties to the treaty which is being interpreted’ and 

refused to take into account the CBD and the Cartagena Protocol while interpreting the WTO 

agreements.
215

 This issue has not been finally resolved by the Appellate Body. In the climate context it 

is worth noting that not all Parties to the FCCC or the Kyoto Protocol are members of the WTO.  

(12) Historically, the Appellate Body has used VCLT Article 31, paragraph 1 to take into account 

international agreements negotiated outside the WTO. In this sense, VCLT Article 31, paragraph 1 

promotes an interpretative approach that takes into account other international law, but only to a 

limited extent: other international agreements would be applied not as ‘applicable law’ but as part of 

the factual matrix, and therefore at the same level as, for example, resort to dictionaries.
216

 

(13) Although interpretative solutions to possible conflicts may be applied, as the second sentence 

of paragraph 3 subparagraph (a) of draft article 10  suggests, in ongoing or future negotiations under 

the WTO and climate change regime, States should be guided by the principle of mutual 

supportiveness to prevent any inconsistencies or potential conflicts between future international 

agreements.  

(14) International Human Rights Law: The reference to 'international human rights' in paragraph 3 

subparagraph (b) to draft Article 10 is intended to include the substantive and procedural human rights 

that international bodies have recognised as relevant to climate change.  Specifically, the UN Human 

Rights Council (HRC) has recognised that climate change has implications for the enjoyment of 

substantive human rights with the adoption of Resolution 7/23 in 2008.
217

 In Resolution 10/4,
218

 it 

noted that climate change impacts a range of substantive human rights, including the right to life, the 

right to adequate food, the right to the highest attainable standard of health, the right to adequate 

                                                 
210 Ibid. at v. 
211 E Canal-Forgues, Le règlement des différends à l’OMC, (2009, 3rd ed, Bruylant, Brussels). 
212 United States — Standards for Reformulated and Conventional Gasoline, AB-1996-1, Report of the Appellate 

Body, WT/DS2/AB/R (Apr. 29, 1996). 
213 Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of  

International Law, Report of the Study Group of the International Law Commission, A/CN.4/L.628 (Aug. 1, 

2002), paras 410-480. 
214 Ibid.  
215 European Communities – Measures Affecting the Approval and Marketing of Biotech Products, Panel Report, 

WT/DS292/DS293/R (Sept. 29, 2010); United States — Import Prohibition of Certain Shrimp and Shrimp 

Products, Appellate Body Report, WT/DS58/AB/R (Oct. 12, 1998). S Maljean-Dubois, The Phantom of Clinical 

Isolation: Which Articulation between WTO Rules and Other International Instruments and Principles? About the 

EC-Biotech Case, (2008) 5 Chung-Hsing U. L. Rev. 127-143. 
216 As suggested by the US-Shrimp Appellate Body Report and the EC-Biotech Panel Report, ibid. 
217 Human Rights Council, Resolution 7/23 Human rights and climate change (Mar. 28, 2008).   
218 As reiterated in Resolution adopted by Human Rights Council, Resolution 18/22 Human Rights and Climate 

Change (Oct. 17, 2011).  

1730



36 

 

housing and access to safe drinking water and sanitation.
219

 Each of these rights applicable to climate 

change is included in an array of human rights instruments. 

(15) In addition to these substantive rights highlighted by the HRC, several procedural rights are 

relevant to the international human rights protections referred to in paragraph 3 subparagraph (b) to 

draft Article 10. The Office of the High Commissioner on Human Rights (OHCHR) indicated in the 

context of economic, social, and cultural rights that ‘climate change will place an additional burden on 

the resources available to States’
220

 and formulated relevant obligations for States to comply with the 

ICESCR. It highlighted key procedural rights applicable to climate change as including access to 

information and public participation in decision-making as referred to in Article 6 of the FCCC.
221

 In 

this context, the emerging principle of good governance may also be applicable due to its focus on 

transparent and accountable management within States, between States and within international 

governmental organisations and non-governmental organisations.
222

  

(16) In accordance with paragraph 2 of draft Article 10, paragraph 3 subparagraph (b) of draft 

Article 10 requires States to respect human rights obligations in the development and implementation 

of law and policy related to climate change. The paragraph focuses on international, national, and 

subnational levels because development and implementation issues relevant to international human 

rights occur at each of these levels.  In requiring States to develop and implement international human 

rights, the section recognises that barriers to such development and implementation may arise because, 

at times, establishing a sufficiently precise causal nexus between specific greenhouse gas emissions of 

individual States and particular alleged human rights violations to meet a State’s legal causation 

requirements may be difficult.  In addition, in places facing many other human rights problems, 

disaggregating the impacts of climate change from other contributing factors to environmental 

degradation may pose difficulties.
223

  As the OHCHR explains: ‘[w]hile climate change has obvious 

implications for the enjoyment of human rights, it is less obvious whether, and to what extent, such 

effects can be qualified as human rights violations in a strict legal sense’.
224

 The Report goes on to note 

how the multiplicity of causes for environmental degradation and the difficulty of relating specific 

effects to historic emissions in particular countries make attributing responsibility to any one State 

problematic. However, in recent years, a number of legal commentators have increasingly argued for 

the need for conceptions of causality that can address complex phenomena such as climate change; 

where such approaches to causation are adopted, causation may serve as less of a barrier.
225

  

(17) In implementing and developing international human rights under paragraph 3 subparagraph 

(b) of draft Article 10, States may also face barriers related to the issue of extraterritorial application of 

human rights obligations. Failure by developed States to regulate or control greenhouse gas emissions 

could amount to breaches of human rights obligations domestically,
226

 but the application of 

obligations to protect human rights from environmental harm extraterritorially is contested. The case 

law on extraterritoriality of human rights mainly involves occupation or control of territory,
227

 and is 

                                                 
219 Human Rights Council, Resolution 10/4 Human rights and climate change (Mar. 25, 2009), preamble. 
220 Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between 

climate change and human rights, A/HRC/10/61 (Jan. 15, 2009), para. 75. 
221 Ibid. at paras 78-79. 
222 New Delhi Declaration (see footnote 10 above), principle 6. 
223 E Cameron, Development, Climate Change and Human Rights: From the Margins to the Mainstream? Social 

Development Papers, Paper No. 123, (2011, The World Bank, Washington DC), 2. 
224 Report of the Office of the United Nations High Commissioner for Human Rights (see footnote 220 above), 

para. 70. 
225 W C G Burns, A Voice for the Fish? Climate Change Litigation and Potential Causes of Action for Impacts 

Under the United Nations Fish Stocks Agreements, (2008) 48 Santa Clara L. Rev. 605, 639-41; and E M Penalver, 

Acts of God or Toxic Torts? Applying Tort Principles to the Problem of Climate Change, (1998) 38 Natural Res. 

L. J. 563, 582-85. 
226 See, A E Boyle, Human Rights or Environmental Rights? A Reassessment, (2007) 18 Fordham Env’l L. Rev. 

471-511. 
227 See for example Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 

Advisory Opinion, 2004 ICJ Reports 136, para. 109.  
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not helpful to the very different setting of climate change. Paragraph 3 subparagraph (b) of draft 

Article 10 therefore refers to the issue of inter-relationship not only at the national but also at the 

international level.
228

   

(18) Paragraph 3 subparagraph (b) of draft Article 10 refers to the obligation to take the special 

position of vulnerable groups, in particular indigenous peoples, into account in accordance with draft 

Articles 5, 6 and 8.  In making such a reference, the paragraph recognises that the above-listed human 

rights apply to indigenous peoples.  However, the paragraph focuses on indigenous peoples in 

particular because they have additional rights relevant to climate change due to international legal 

recognition of indigenous peoples’ land rights based in their special relationship with land.  When 

climate change impacts land with which indigenous peoples have a special relationship, these impacts 

provide the basis for an additional type of human rights claim. International bodies have accordingly 

provided additional recognition of indigenous peoples’ land rights.
229

 In addition, indigenous peoples 

have brought human rights claims regarding climate change impacts to the Inter-American 

Commission on Human Rights. In 2005, a petition on behalf of US and Canadian Inuit delineated US 

failures to address greenhouse gas emissions adequately, the severe consequences for the Inuit due to 

the resulting climate change, and the ways in which these impacts violate rights protected under the 

American Declaration of the Rights and Duties of Man.
230

 The Inter-American Commission declined to 

process the petition, but has taken further action to consider the linkages between human rights and 

climate change.
231

 

(19) The Law of the Sea: Climate change will likely cause adverse impacts on the marine 

environment such as coral breaching due to temperature rise and harmful effects on crustaceans due to 

ocean acidification
232

.  Certain climate mitigation and adaptation measures may also have significant 

impacts on the marine environment.  For instance, carbon capture and storage (CCS), touted as a 

mitigation technology that could lead to deep emission reductions, could also if the technology is 

mishandled and/or mismanaged - significant leakage of stored CO2 occurs to the ocean, for instance - 

cause damage to the marine environment
233

.  Climate geo-engineering is a problem of a similar nature.  

In the light of such interdependence between climate change and the marine environment, paragraph 3 

subparagraph (c) of draft Article 10 requires States and competent international organisations to apply, 

interpret, implement and enforce their rights and obligations under the existing and evolving law of the 

sea related instruments in such a manner as to effectively address climate change.  States and 

competent international organisations shall also elaborate and implement international rules as well as 

national and regional policies and measures relevant to climate change in a manner consistent with 

rights and obligations under the law of the sea related instruments and by considering their impacts on 

the marine environment. 

(20) Although, there are no specific references to climate change in most of the Law of the Sea 

instruments, there are rules relevant to climate change both under the UN Convention on the Law of 

the Sea (LOSC) and under customary law in this field. Among others, States have the obligation to 

                                                 
228 T Schulze, H Wang‐Helmreich, W Sterk , Human Rights in a Changing Climate (2011, FIAN International, 

Heidelberg), 26; and S I Skogly, Extra-National Obligations Towards Economic and Social Rights, International 

Council on Human Rights Policy, Council Meeting Background Paper (2002), 1.  
229 Office of the High Commissioner for Human Rights, General Comment No. 23, The Rights of Minorities (Art. 

27) CCPR/C/21/Rev.1/Add.5 (Apr. 8, 1994), para. 7.  
230 Inuit Petition, Petition to the Inter-American Commission on Human Rights Seeking Relief from Violations 

Resulting from Global Warming Caused by Acts and Omissions of the United States (Dec. 7, 2005). 
231 Letter from A E Dulitzky, Assistant Executive Secretary, Organisation of American States, to P Crowley, 

Legal Representative for Sheila Watt-Cloutier, et al., (Nov. 16, 2006) (regarding Petition No. P-1413-05), 

available at, <http://graphics8.nytimes.com/packages/pdf/science/16commissionletter.pdf>. Letter from Sheila 

Watt-Cloutier, Martin Wagner, and Daniel Magraw to Santiago Cantón, Executive Secretary, Inter-American 

Commission on Human Rights (Jan. 5, 2007). See, Letter from the Organisation of American States to Sheila 

Watt-Cloutier et al., (Feb. 1, 2007) (regarding Petition No. P-1413-05). 
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protect and preserve the marine environment (LOSC Article 192); the obligation to take all measures 

that are necessary to prevent, reduce and control pollution of the marine environment from any source, 

using for this purpose the best practicable means at their disposal and in accordance with their 

capabilities (LOSC Article 194.1); and the obligation to adopt laws and regulations to prevent, reduce 

and control pollution of the marine environment from or through the atmosphere (LOSC Article 212.1). 

The last obligation explicitly provides the legal basis for the International Maritime Organisation 

(IMO) discussions on extending the emissions capping regime to vessel-sourced emissions.
234

 

Generally speaking, greenhouse gas emissions constitute part of ‘substances or energy’ introduced by 

man into the marine environment with deleterious effects.
235

 Therefore, at least that aspect of the 

climate change phenomenon would fall within the ambit of the LOSC.
236

 

(21) The obligation of compatible interpretation, however, goes beyond any common subject-

matter of the two conventions. Although celebrated as a ‘constitution for the oceans’, the Law of the 

Sea Convention does not have any inherent legal status higher than any other convention, including the 

FCCC. In an attempt to cover any potential gaps and ensure the integrity of the Law of the Sea regime, 

LOSC Article 311 attempts to (de)limit the contractual freedom of the parties to conclude any 

subsequent agreement effectively derogating from the precepts of the LOSC provided that any further 

obligations to be undertaken would not be ‘incompatible with the effective execution of the object and 

purpose of [the] Convention’ nor would they ‘affect the application of the basic principles embodied 

therein’.
237

 The compatibility of the two conventions is not in doubt at this level.  

(22) There is, however, the possibility of potential conflict in that measures implemented in 

application of the FCCC prevention and/or mitigation obligations may ‘affect the enjoyment by other 

States parties of their rights or the performance of their obligations under [the] Convention’. Such 

potential conflict is already addressed in the VCLT Article 41 of which would effectively bypass, 

under conditions similar to those set out in Article 311, paragraph 3 last phrase, the lex posteriori rule 

set out in VCLT Article 30, paragraph 5.
238

        

(23) Even in more recent marine pollution instruments, specific references to climate change 

remain relatively rare.
239

 The principle of inter-relationship, however, is adopted in the latest such legal 

instrument, the 2008 Protocol on Integrated Coastal Zone Management in the Mediterranean Sea.
240

 It 

includes express reference to the FCCC and to climate change in preambular paragraphs, and in Article 

5, paragraph (e) it identifies the obligation of States parties to ‘prevent and/or reduce the effects … in 

particular of climate change’,
241

 as one of the objectives of integrated coastal management. In addition, 

the geographical coverage of the ICZM Protocol may also depend upon circumstances, that ‘take into 

account the negative effects of climate change’.
242

 

                                                 
234 International Convention for the Prevention of Pollution from Ships (MARPOL), Annex VI, Prevention of Air 

Pollution from Ships, available at, <http://www.imo.org/blast/mainframe.asp?topic_id=233#annexvi> which 

includes a new chapter on mandatory technical and operational measures to reduce GHG emissions from 

international shipping,  
235 United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 UNTS 3, reprinted in (1982) 21 ILM 

1261, art. 1, para. 1(4). 
236 A Boyle, Law of the Sea perspectives on Climate Change, (2012) 27(4) The Int’l J. of Marine & Coastal L. 831, 

832-833. 
237 LOSC, art. 311, para. 3. 
238 A Boyle, Further development of the Law of the Sea Convention: Mechanisms for change, (2005) 54(3) Int’l & 

Comp. L. Qtrl’y 563, 576-578; and J Pauwelyn (see footnote 208 above), 310-313. 
239 See, for instance, the Convention for the Protection of the Marine Environment and the Coastal Region of the 

Mediterranean, 1976, revised 1995, available at, <http://www.unep.ch/regionalseas/regions/med/t_barcel.htm>, 

preamble. See also, T Scovazzi, The developments within the ‘Barcelona system’ for the protection of the 

Mediterranean Sea against pollution, (2009) 26 Annuaire de droit maritime et océanique 201. 
240 Protocol on Integrated Coastal Zone Management in the Mediterranean, OJ 2009 L 34/19 (Feb. 4, 2009) 

[hereinafter ICZM Protocol]. See also, M Gavouneli, Mediterranean challenges: Between old problems and new 

solutions, (2008) 23(3) The Int’l J. Maritime & Coastal L. 477. 
241 ICZM Protocol, preambular recitals 8 and 5, and art. 5, para. (e). 
242  Ibid. at art. 3, para. 2(b). 
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(24) A better example of how the principle of interrelationship is embodied in the evolution of 

existing rules may be found in amendments to cover the regulation of carbon capture and storage 

(CCS) in law-of-the-sea-related instruments. The Protocol to the Convention on the Prevention of 

Marine Pollution by Dumping of Wastes and Other Matter adopted in 1996 (1996 Protocol)
243

 created 

in a 2007 amendment a new category in the Annex 1 list of wastes and other matter that may be 

considered for dumping, thereby allowing the storage of CO2 in sub-seabed geological formations.
244

 

Subsequently, the Parties to the 1996 Protocol adopted a ‘Risk Assessment and Management 

Framework for CO2 Sequestration in Sub-Seabed Geological Structures (CS-SSGS)’
245

 as well as 

‘Specific Guidelines for Assessment of Carbon Dioxide Streams for Disposal into sub-Seabed 

Geological Formations’
246

. Both documents create a specific regulatory framework on CCS in 

accordance with the 1996 Protocol and its principles, including the precautionary principle. The 1992 

Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR)
247

 also 

adopted a similar amendment
248

 to allow carbon storage in geological formations under the seabed 

complemented by Guidelines adopted by the OSPAR Commission.
249

 The elaboration of such specific 

international rules to incorporate climate consideration and marine environment protection would 

enhance actions at national and international level to achieve both climate and marine environment 

protection in a mutually supportive manner. 

(25) Indeed, the elaboration of specific regional and national policies and measures relevant to 

climate change in a manner consistent with rights and obligations under LOS-related instruments 

constitutes a standard feature of environmental treaties, starting with Part XII LOSC, establishing the 

specificities whereby the obligation of States parties to carry out their obligations in good faith, under 

VCLT Article 26, is to be measured.    

(26) The last element of the obligation set out in paragraph 3 subparagraph (c) of draft Article 10 

to consider the impact of any climate-change-relevant policy and measure on the marine environment 

does not merit discussion as it merely reiterates the by now requirement under general international law 

to conduct a prior environmental impact assessment.
250
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OSLO PRINCIPLES ON 
GLOBAL CLIMATE CHANGE OBLIGATIONS1 

 
 
On March 1, 2015, a group of experts in international law, human rights law, environmental 
law, and other law adopted the Oslo Principles on Global Obligations to Reduce Climate 
Change. 
 
The experts came from national and international courts, universities and organizations 
located in every region of the world. 
 
Based on extensive legal research and discussions over a period of several years, which 
culminated in a meeting in Oslo, Norway, in 2014, the undersigned experts adopted the 
following principles: 
 
 
PREAMBLE 
 
Climate change threatens the well-being of the Earth. The threats are grave and imminent. 
Indeed, climate change has already begun to harm human communities and the environment. 
As a group of legal experts concerned about global climate change and its disastrous effects 
on the planet and on life, we have come together to identify and articulate a set of Principles 
that comprise the essential obligations States and enterprises have to avert the critical level of 
global warming.  
 
These Principles, seeking to overcome the generally abstract nature of previous efforts to 
define the scope of legal obligations relevant to climate change, express both  

1) the current obligations that all States and enterprises have to defend and protect 
the Earth’s climate and, thus, its biosphere; and 

2)  basic means of meeting those obligations.  
Fulfilling these obligations is necessary and urgent if we are to avoid an unprecedented 
catastrophe. The obligations set out here derive from broad fundamental principles and a 
wide range of well-established law. 
 
The biosphere, all forms of life within it and the ecological processes that maintain all living 
organisms are part of the common heritage of humanity. Human beings, because of their 
unique nature and capacities, have an essential duty, as guardians and trustees of the Earth, to 
preserve, protect and sustain the biosphere and the full diversity of life within it. 
 
Avoiding severe global catastrophe is a moral and legal imperative. To the extent that human 
activity endangers the biosphere, particularly through the effects of human activity on the 
global climate, all States and enterprises have an immediate moral and legal duty to prevent 
the deleterious effects of climate change. While all people, individually and through all the 
varieties of associations that they form, share the moral duty to avert climate change, the 
primary legal responsibility rests with States and enterprises. 
 
                                                
1  The Principles were released at a symposium at Kings College London on March 30, 2015, and subsequently 

edited to make minor formal corrections. 
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According to the view of the overwhelming majority of leading scientists and other experts, 
climate change poses serious risks to both present and future generations of humankind, to 
other living species and to the biosphere. Climate change further endangers international 
peace and security, social and economic progress, and equity and justice among human 
beings and States. Communities and segments of the population already in the most 
vulnerable circumstances will tend to suffer the effects of climate change most acutely. 
 
Prevailing international scientific opinion recognizes that a two-degree Celsius increase in the 
Earth’s mean global surface temperature over the pre-industrial level will have a profound, 
adverse and irreversible impact on human and other life and on the Earth. The even greater 
increase toward which the climate is currently moving would cause significantly greater 
damage. Human activity is already causing grave and potentially catastrophic changes in the 
climate. The rate of global climate change is widely understood to put humanity at a tipping 
point that requires urgent action to avert disaster. While a small minority of opinion is critical 
of the consensus, the power of prevailing scientific opinion requires action as set forth in 
these Principles. 
 
All principles, laws, policies and practices, whether local, national or international, that may 
affect the environment and, in particular, the global climate must be based on scientific 
evidence. As this evidence is constantly evolving and improving, lawmakers, policymakers 
and tribunals have a duty to inform themselves of and base their actions – in good faith and 
respecting justice and equity – on prevailing scientific knowledge and opinion. If necessary, 
in order to respect the Precautionary Principle (Principle 1 below), such decision makers must 
take into account, and take action to avoid, any credible and realistic worst-case scenario 
accepted by a substantial number of eminent climate change experts. 
 
International law entails obligations to act cooperatively to protect and advance fundamental 
human rights, including in the context of climate change and its effects on people’s ability to 
exercise such rights. Threatened human rights include, but are not limited to, the right to life, 
the rights to health, water, food, a clean environment, and other social, economic and cultural 
rights, and the rights of children, women, minorities and indigenous peoples. 
 
International law recognises that each State is legally responsible for the deleterious trans-
border effects that human activities in its territory have on other States.   
 
The grave and universal nature of climate change’s threat to the Earth affirms the basic 
principle of human solidarity and requires all States and individuals to act, in regard to 
decisions affecting the climate, with urgency and respect for justice and equity and to 
negotiate in good faith to achieve agreements that, taken together, would prevent the critical 
two-degree Celsius increase in global temperature.  
 
If global emissions contributing to climate change continue to increase, or if the required 
reductions, as set out in these Principles, fail to prevent a two-degree Celsius temperature 
increase, States and enterprises must reduce their emissions further. 
 
These Principles set out the legal obligations of States and enterprises to take the urgent 
measures necessary to avert climate change and its catastrophic effects. They do not claim to 
address all action that humanity will need to take to respond to the dangers climate change 
poses to human life and the biosphere. Additional crucial initiatives include:  
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• action by international, national and local actors to adapt to inevitable climate-change 
effects in ways that minimize harm to human and other forms of life and to the 
exercise of human rights;  

• transparency in the conduct of all actors with responsibility to implement these 
Principles;  

• widespread education initiatives to ensure that humanity, in general, and all people 
making relevant decisions, including legislative and judicial decisions, understand the 
urgency of action to avert climate change; and  

• guarantees of public access to information about the climate effects of policies, 
projects and practices, public participation in relevant decision-making, and the 
establishment of appropriate institutions to coordinate and implement efforts to reduce 
climate change. 

 
No single source of law alone requires States and enterprises to fulfil these Principles. Rather, 
a network of intersecting sources provides States and enterprises with obligations to respond 
urgently and effectively to climate change in a manner that respects, protects, and fulfils the 
basic dignity and human rights of the world’s people and the safety and integrity of the 
biosphere. These sources are local, national, regional, and international and derive from 
diverse substantive canons, including, inter alia, international human rights law, 
environmental law and tort law.  
 
Under well-established principles of international law, States are entitled to a degree of 
discretion in the means they choose to fulfil their obligations under these Principles. 
 
 
1.  Precautionary Principle:  There is clear and convincing evidence that the greenhouse gas 
(GHG) emissions produced by human activity are causing significant changes to the climate 
and that these changes pose grave risks of irreversible harm to humanity, including present 
and future generations, to the environment, including other living species and the entire 
natural habitat, and to the global economy. 

a. The Precautionary Principle requires that: 
1) GHG emissions be reduced to the extent, and at a pace, necessary to protect 

against the threats of climate change that can still be avoided; and  
2) the level of reductions of GHG emissions required to achieve this, should be based 

on any credible and realistic worst-case scenario accepted by a substantial number 
of eminent climate change experts. 

b. The measures required by the Precautionary Principle should be adopted without 
regard to the cost, unless that cost is completely disproportionate to the reduction in 
emissions that will be brought about by expending it. 

 
 
I. DEFINITIONS 
 
2.  Least developed countries: Countries that qualify as least developed, as defined and 
classified by the United Nations Committee on Development Policy.  
 
3.  Permissible quantum of GHG emissions: Maximum amount of total global GHG 
emissions per capita in a given year, calculated on a global basis, that, based on Principle 1.a, 
is consistent with a plan of steady emissions reductions to ensure that the total global average 
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surface temperature increase ultimately caused by GHG emissions never exceeds pre-
industrial temperatures by more than 2 degrees Celsius.  
 
4.  Above- or below-permissible-quantum country: A country that, in a specific year, has 
GHG emissions per capita that, respectively, exceed or fall below the permissible annual 
quantum.   
 
5.  Reduction of GHG: For the purpose of these Principles and Obligations, reduction of 
GHG emissions includes measures to reduce GHG already in the atmosphere as well as to 
reduce GHG emissions. 
 
 
II.  SPECIFIC OBLIGATIONS 
 
 A.  Obligations of States and Enterprises 

 
6.  States and enterprises must take measures, based on Principle 1, to ensure that the global 
average surface temperature increase never exceeds pre-industrial temperature by more than 
2 degrees Celsius.  

a. The extent of the measures legally required must be determined in light of the 
Precautionary Principle, defined in Principle 1.  

b. The permissible quantum of GHG emissions that a State or enterprise may produce in 
a specific year must be determined in accordance with this Principle.  

 
7.  All States and enterprises must reduce their GHG emissions to the extent that they can 
achieve such reduction without relevant additional cost. Relevant measures include switching 
off power-consuming equipment when not in use; eliminating excessive power consumption 
where possible, including for heating, cooling and lighting; promoting, to the maximum 
extent possible, measures that will reduce the need for consuming energy, such as improved 
insulation of buildings and improved efficiency of energy-consuming devices; elimination of 
broad fossil-fuel subsidies, including tax exemptions for certain industries, such as air 
transportation.  
 
8.  States and enterprises must refrain from starting new activities that cause excessive GHG 
emissions, including, for example, erecting or expanding coal-fired power plants, without 
taking countervailing measures, unless the relevant activities can be shown to be 
indispensable in light of prevailing circumstances, as might be the case, in particular, in the 
least developed countries. If the new activities are shown to be indispensable, a least 
developed country is obligated to opt for less GHG-emitting new activities only if and to the 
extent that developed countries or other entities provide the relevant least developed country 
with the additional means to meet this obligation. 
 
9.  Developed and developing countries, as well as enterprises, must take available GHG-
reduction measures that entail costs if the costs will be offset through future savings or 
financial gains. Least developed countries and local enterprises in least developed countries 
have the same obligation to the extent that other entities provide the financial and technical 
means required without imposing more than a minimal financial burden on the relevant least 
developed countries or enterprises.  
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10.  Any entity to which an obligation in these Principles applies has flexibility in selecting 
the measures it uses to meet this obligation, if the measures chosen, in their totality, achieve 
the legally required result, as described in these Principles.  
 
11.  No Country or enterprise is relieved of its obligations under these Principles even if its 
contributions to total GHG emissions are small. 
 
12.  States and enterprises must comply with the obligations set out in these Principles even if 
relevant national law or international agreements, whether existing or later promulgated, set 
lower standards and, thus, would result in less reduction of GHG emissions than required by 
these Principles.  
 
 

B.  Obligations of States 
 

13.  Every above-permissible-quantum country is required to reduce the GHG-emissions 
within its jurisdiction or control to the permissible quantum within the shortest time feasible. 
This obligation in no way diminishes the obligations set out under Principles 7, 8 and 9. 
 
14.  The obligations of States are common but differentiated.  
 
15.  Least developed countries do not have a legal obligation to reduce GHG emissions at 
their own expense. They are subject only to the duties set out in Principles 7, 8, and 9.  
 
16.  A country with GHG emissions close to the permissible quantum is not obligated to 
reduce its emissions to the permissible quantum if and to the extent that doing so would 
create undue hardship, considering, in particular, the country’s historical GHG contributions, 
its capabilities in terms of its wealth, its needs, its dependence on fossil fuel, and its access to 
renewable energy.  
 
17.  Because the permissible quantum of GHG emissions will decrease as time progresses, a 
below-permissible-quantum country producing emissions close to the permissible quantum 
should refrain from increasing the level of its GHG emissions, unless so refraining would 
cause undue hardship.  
 
18.  If and to the extent that an above-permissible-quantum country has taken all steps 
reasonably available but nevertheless has failed to fulfil the obligations in Principle 13, that 
country must provide financial or technical means to below-permissible-quantum countries to 
achieve the reduction of GHG emissions that the responsible above-permissible-quantum 
country has failed to achieve. The receiving country must use these means for GHG-
reduction purposes. Both countries have a joint responsibility to ensure that the support 
provided, whether financial or technical, is not used for other purposes, although such support 
may provide benefits in addition to GHG reduction. On the request of a State that has 
provided technical or financial means to another State to achieve GHG reductions, the 
receiving State must provide information to allow the supporting State to determine whether 
the support was used to achieve the intended purpose. Reductions brought about through such 
financial or technical support shall count as reductions for the State that has provided the 
financial or technical means and not as reductions for the receiving state.  
 
19.  The global reduction of GHG emissions required to ensure that the global average 
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surface temperature increase never exceeds pre-industrial temperatures by more than 
2 degrees Celsius, according to estimates based on the Precautionary Principle, may be 
impossible to achieve without additional reductions by above-permissible-quantum countries.  

a. If that is the case, those countries must, to the extent reasonably possible, reduce 
their emissions enough to ensure the global average temperature increase does not 
exceed the stated level.  

b. If such additional contributions do not suffice to meet the obligation to ensure that 
the global average surface temperature increase never exceeds pre-industrial 
temperature by more than 2 degrees Celsius, as set forth by Principle 6, below-
permissible-quantum countries must reduce their emissions to the extent necessary 
to achieve that result. Unless such a country is a developed country, this obligation 
applies only if and to the extent that developed above-permissible-quantum 
countries or other entities provide the relevant country with the means to meet this 
obligation.  

 
20.  States must make their best efforts to bring about lawful and appropriate trade 
consequences for States that fail to comply with the obligations set out in these Principles. 
 
21.  States must refrain from providing new subsidies, aid, credits, grants, guarantees, or 
insurance for installation of major new facilities or major expansion of existing facilities that 
will result in the emission of unnecessarily high or, in the given circumstances, unsustainable 
quantities of GHG, either within or outside their territories. For a least developed country, 
there may be an exception to this requirement if choosing more efficient facilities would be 
unduly burdensome for that country. 
 
22.  A State that fails or is reasonably likely to fail to meet its obligations must, without 
prejudice to the imposition of possible consequences for such failure or impending failure, 
initiate or support research designed to identify and develop means to reduce GHG emissions. 
 
23.  Neither high cost nor the lack of financial means can, alone, excuse a State’s failure to 
meet its obligations to achieve GHG reductions or constitute a defence against legal sanctions 
that may be imposed as a consequence of such a failure. To avoid such sanctions, a State 
must show excessive hardship or extraordinary circumstances beyond the State’s control that 
have prevented the State from meeting its obligations. 
 
24.  States must regulate GHG-emissions in their jurisdictions or under their control to meet 
their obligations set forth in these Principles. 
 
 C.  Procedural Obligations of States 
 
25.  States must accept the jurisdiction of independent courts or tribunals in which the State’s 
compliance with its obligations as set forth in these Principles can be challenged and 
adjudicated.  

a. States must participate in these proceedings in good faith and ensure that such 
proceedings are fair and efficient. 

b. In such proceedings, the State whose compliance with its obligations has been 
challenged must fully disclose the ways in which it has effected compliance in 
order to enable the court or tribunal to determine whether the State has complied 
with the relevant obligations and, where it is found the State has not complied, to 
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determine the extent and nature of the State’s failure to comply. 
 
26.  Each State must make available information that is necessary to enable persons within its 
jurisdiction to assess the risks to their lives and health that climate change poses.  
 
 D.  Obligations of Enterprises 
 
27.  Enterprises must assess their facilities and property to evaluate their vulnerability to 
climate change; the financial effect that future climate change will have on the enterprises; 
and the enterprises’ efforts to increase their resilience to future climate change. Enterprises 
must publicly disclose this information and ensure, in particular, that it is readily accessible to 
those who are, or are likely to be, directly or indirectly affected by their activities, including 
investors, clients, and securities regulators. 
 
28.  An enterprise whose activity includes fossil-fuel production must assess the impact that 
any limitations imposed on future extraction or use of fossil fuels, consistent with the “carbon 
budget” concept enunciated by the Intergovernmental Panel on Climate Change and others, 
will have on its financial situation. The enterprise must disclose this information to investors, 
securities regulators and the public. 
 
29.  Before committing to plans to build any major new facilities, enterprises must conduct 
environmental impact assessments. Such an assessment must include an analysis of the 
proposed facility’s carbon footprint and ways to reduce it and the potential effects of future 
climate change on the proposed facility. 
 
30.  Enterprises in the banking and finance sectors should take into account the GHG effects 
of any projects they consider financing. 

1742



 

8 
 

Annex 
 

These principles were prepared by an Expert Group on Global Climate Obligations, which 
consisted of the following members: 

 
Antonio Benjamin, Justice, High Court of Justice of Brazil 

Michael Gerrard, Andrew Sabin Professor of Professional Practice and Director, Sabin 
Center for Climate Change Law, Columbia University Law School 

Toon Huydecoper, retired Advocate-General of the Netherlands Supreme Court 
Michael Kirby, retired Justice of the High Court of Australia 

M.C. Mehta, advocate before the Supreme Court of India 
Thomas Pogge, Leitner Professor of Philosophy and International Affairs and founding 
Director, Global Justice Program, Yale University 
Qin Tianbao, Professor of Environmental and International Law and Assistant Dean for 
International Affiliations, Wuhan University School of Law 
Dinah Shelton, Manatt/Ahn Professor of International Law, George Washington University 
and Law School, and Commissioner and former President, Inter-American Commission on 
Human Rights 

James Silk, Clinical Professor of Law, Allard K. Lowenstein International Human Rights 
Clinic, and Director, Orville H. Schell, Jr. Center for International Human Rights, Yale Law 
School 
Jessica Simor QC, barrister, Matrix Chambers, London 

Jaap Spier,* Advocate-General of the Netherlands Supreme Court and Honorary Professor, 
Maastricht University Faculty of Law 

Elisabeth Steiner, Judge, European Court of Human Rights 
Philip Sutherland, Professor, Stellenbosch University Faculty of Law 

 
*  Rapporteur of the Expert Group on Global Climate Obligations 

 
Members participated in their individual capacities. Titles and affiliations are listed for 
identification purposes only. 
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