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INTRODUCTION

I refer to the Notice of Proceedings dated 18 October 2016 and the Court’s letter dated 14
November where the deadline for filing a Notice of Defence was extended until 14 December, and
declare myself Counsel for the Government of Norway represented by the Ministry of Petroleum
and Energy (MPE). My co-counsel in the case will be Advocate Anders F. Wilhelmsen and Associate
Ane Sydnes Egeland.
A claim has been made in the Notice of Proceedings that the decision adopted by Royal Decree of 10
June 2016 concerning the award of production licences in the 23rd licensing round is invalid as it
breaches Article 112 of the Norwegian Constitution. The decision relates to ten licences, covering a
total of 40 blocks (or parts of blocks), which were issued to 13 companies. Seven of the licences
relate to blocks in the Barents Sea South, where exploration activities and production of oil and gas
have taken place for many years. Three of the licences relate to blocks in the Barents Sea South
East, which was opened for exploration by the Storting in June 2013.
The Plaintiffs primarily argue that the environmental impacts of the award decision, taken together,
are so harmful that they breach a substantive legal limit in accordance with Article 112 of the
Norwegian Constitution. Alternatively it is argued that the decision suffers from procedural errors,
on the grounds that adequate assessments have not been made in accordance with Article 112 of
the Norwegian Constitution and Section 17 of the Norwegian Public Administration Act.
The Government will argue that the decision of 10 June 2016 concerning the award of licences in
the 23rd licensing round is valid. The decision is the result of extensive technical, administrative and
political processes, which have been implemented in accordance with the requirements of the
Constitution and other legislation. The relevant environmental impacts of the awards in the 23rd
round have been thoroughly investigated and assessed in the process to date, and will be further
investigated, assessed and regulated if in future years finds are made that result in development of
and production from the relevant fields.
With regard to the proceedings, the Government will show that the requirements of Article 112 of
the Norwegian Constitution is upheld through the duty to carry out impact assessments (with public
consultation) before new areas are opened pursuant to Section 3-1 of the Norwegian Petroleum
Act, consent requirements for all activities in the exploration phase, and authority under Section 4-2
to order further assessments before any development and production. With regard to potential
impacts of the awarding of the blocks in the 23rd round, these are covered both by assessments and
consultations carried out in accordance with Section 3-1 and other assessments and consultations,
of petroleum activities in general and in the Barents Sea in particular.
The decision was also adopted after extensive political processes. A large majority in the Storting
has long agreed on the main elements of petroleum policy in the Barents Sea, including the desire to
open additional areas for petroleum activities following ratification of the demarcation agreement
with Russia in 2010. In 2013 there was broad support for opening the southern section of this area
(Barents Sea South East) following a process intended to secure a thorough assessment of
environmental impacts. Since the opening of the Barents Sea South East, the Storting has reviewed
specific proposals to suspend the award of the 23rd round based on environmental considerations –
in spring 2014 following a proposal from the Norwegian Green Party (MDG) and in spring 2016
following a proposal from the Norwegian Socialist Left Party (SV). The core of both the proposals
was in reality the same as that of the Notice of Proceedings, and this was reviewed and rejected by
a large, popularly elected majority.
On this basis the Government rejects the claim that there were any procedural errors in the process
that led up to the decision to award production licences in the 23rd round.
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With regard to the argument that the decision on the 23rd round will have consequences for the
environment which viewed together breach an absolute substantive limit under Article 112, the
Government will primarily argue that it is highly doubtful from a legal perspective whether such a
limit may be inferred from the provision. Article 112 imposes a legal obligation on the authorities to
implement measures to take account of the environment, including assessing environmental
impacts and taking account of this in legislation and in the exercising of administrative authority.
This is also an important element in the interpretation of other legislation. However, the authorities
– and in this case also the Storting – have investigated and assessed the environmental impacts of a
given measure in a reasonable manner, with the result that there are no legal grounds for
interpreting Article 112 as granting the courts authority to disregard the substantive assessments
that have been made.
If the courts should interpret Article 112 expansively, so that an absolute substantive limitation is
construed, the Government will alternatively argue that the threshold for declaring decisions is
invalid since such a substantive assessment would have to be set much higher than has in any way
been proven in this case. Furthermore, in such an assessment significant importance is attached to
the technical and political reviews that have been made, in particular when the matter was
reviewed by the Storting.
In connection with this, the Government will show that the Plaintiffs’ argument that the various
potential environmental impacts of the decision “viewed together” breach a limit under Article 112
is liable to create confusion, as it mixes together environmental issues which by their nature are
different, and which are partly differently regulated, differently assessed and of differing legal
significance.
In the view of the Government, the Plaintiffs’ arguments relate to alleged environmental impacts in
three main categories:
(i)

Traditional environmental impacts of exploration and development and operation of any
fields that may be developed and put into production under the production licences
covered by the 23rd round, including issues relating to emissions, the marginal ice zone,
particularly vulnerable areas etc.

(ii) Norwegian (national) air emissions of C02 and other gases that could impact the climate as a
result of future development and operation of any fields that may be developed and put
into production under the production licences covered by the 23rd round.
(iii) Global emissions resulting from any oil and gas production in fields covered by licences
issued in the 23rd licensing round will be exported and combusted in other countries in the
future.
With regard to category (i), the Government will argue that traditional environmental impacts have
been thoroughly investigated and assessed as part of the processes that led up to the disputed
decision, both with regard to the Barents Sea in general and the Barents Sea South East in
particular, including the blocks covered by the 23rd licensing round. In the view of the technical and
political authorities, the risk of traditional environmental damage during the exploration phase and
during development of any finds in the relevant area is not of such a nature as to prevent the
awards, and this will be managed under the applicable safety regime for the Norwegian continental
shelf. The Government has set a goal of Norway being a world-leader in the health, safety and the
environment in petroleum activities. Regulation and supervision of activities is based on extremely
extensive and lengthy experience of highly demanding conditions.
With regard to category (ii), the Government will argue that the issue of national greenhouse gas
emissions from petroleum production has been a high priority for many decades, and one that has
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been thoroughly investigated, assessed, and eventually regulated. Air emissions from petroleum
activities on the Norwegian continental shelf are currently covered by the regular emissions
allowance system. In addition, since 1991 the sector has been subject to a high C02 tax and other
restrictions, including prohibition of “flaring” (burning) other than on safety grounds. With regard to
production in the Barents Sea South East in general, in 2013, following extensive investigations, it
was estimated the “Air emissions from petroleum activities in the area will only result in marginal
contributions to the total burden and will generally not result in negative environmental impacts”,
see Report to the Storting no. 36 (2012–2013), included as Notice of Proceedings Exhibit 17, Part 1
p. 28. With regard to the areas specifically covered by the 23rd licensing round, it is nevertheless
too early to quantify the national emissions that could result from exploration and any development
or operations here. This will depend on what is found, and the requirements that are established
during any development of the fields.
With regard to category (iii), the Government will show that, in their entirety, international climate
initiatives, including the treaties that have been entered into under the auspices of the UN, most
recently in Paris in 2015, are based on the fundamental principle that legal and political
responsibility for emissions resides in the countries where the emissions (the consumption) occur
and not in the countries that produce commodities such as coal, oil or gas. This is also a cornerstone
of the Norwegian regulatory system, both in the climate area and the petroleum area.
Consequently, there are no procedural errors with regard to any failure to investigate global
emissions as part of the processes leading up to the decision to approve production on the
Norwegian continental shelf. This is the way the system is designed. As a state, Norway has an
extensive and ambitious climate policy, which covers both international collaboration and national
measures. However, initiatives to achieve the global climate targets, including the targets of the
Paris Agreement, are implemented through measures under the international regime to which
Norway is party.
There is no legal basis to argue that Article 112 of the Norwegian Constitution amends this, or
imposes a duty on the Norwegian authorities to reduce emissions for which Norway is not
responsible under international law.
Based on this, the Government will argue that Norwegian authorities, in all three categories, have
implemented measures to take account of the environment, as required under Article 112 of the
Norwegian Constitution.
In addition, it should be noted that it is currently impossible to define the scope of any emissions
from production from any field that could be developed and put into production under the
production licences covered by the 23rd round, nor how this could impact the global climate. Firstly,
this would depend on how much is found. Secondly, this would depend on what is found – whether
it is oil or gas. Thirdly, emissions could be affected by available future technology, including
opportunities for carbon capture and storage, or other compensatory measures. Finally, virtually
irrespective of how much is found, production from any fields in the 23rd round will essentially be
so small in an international context that the emissions themselves would not materially impact the
global environment. However, this is an issue that nevertheless must be managed through national
and international future technical, administrative and democratic processes, and that by its nature
does not belong in the courts. The Government will therefore not present extensive evidence for or
engage in extensive discussion of this topic.
In Section 2 below the Government will make some further introductory comments concerning the
nature of the legal action. Section 3 starts with an overview of the general system for awarding
licences for petroleum activities on the Norwegian continental shelf, followed by an overview of
activities in the Barents Sea, and finally a review of the process that led up to the decision
concerning the 23rd licensing round. Section 4 provides an overview of relevant aspects of
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Norwegian climate policy, including how the issue of national greenhouse gas emissions from
petroleum activities are managed, and how international collaboration to restrict global emissions
functions. Section 5 states the Government’s view on the interpretation of Article 112 of the
Norwegian Constitution.
The Government has no objections to the Plaintiffs’ standing or legal interest under Section 1-3 of
the Norwegian Disputes Act. Other procedural matters are briefly commented in Section 6.
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GENERAL REMARKS ON THE NATURE OF THE ACTION

Specifically, the action relates to the awarding of production licences in the 23rd licensing round
adopted by the King in Council on 10 June 2016, and it is the validity of this that the Court is
supposed to examine. It is this decision that defines the relevant fact and the relevant legal issue to
be decided in the case.
At the same time, in order to understand the case it is also important to be aware that the case has
obviously been presented in principle as a test case – both to test the reach of Article 112 of the
Norwegian Constitution, and to generally test the relationship between Norwegian petroleum
policy, and environmental and climate policy. Such a test case has long been mooted, as illustrated
by a major article in DN Magasinet in March 2016.
Exhibit 57:

Article in DN Magasinet 12 March 2016 p. 4–11, “The Oil Agreement”.

The nature of the case as a general climate action becomes evident when the Plaintiffs’ pleas and
arguments are examined more closely. Some of these specifically relate to the 23rd licensing round.
However, others relate to oil production in the Barents Sea more generally. Others still are even
more general and could in fact apply to any measure or decision issued by the authorities that could
potentially result in new greenhouse gas emissions, whether on the Norwegian Shelf or the
mainland. In reality the Plaintiffs’ substantive primary argument affects any decision to award new
production licences or grant approval for exploratory drilling or approval of development plans on
the Norwegian continental shelf. It could also potentially affect any other new measure or decision
that in isolation could result in greenhouse gas emissions, whether as part of trade policy, transport
policy, agriculture policy or in other areas.
The angle from which the case is approached makes it even more important than normal to be
precise about the relevant facts in the validity assessment. The courts are the appropriate arena to
assess the validity of the decision on the 23rd licensing round, but not for a wide-ranging debate on
the challenges of national and global climate policy, as the Notice of Proceedings and numerous
exhibits invite us to believe.
The nature of the case as a legal test case becomes further evident when the arguments relating to
the interpretation of Article 112 of the Norwegian Constitution are examined. Even though it is not
directly stated, on closer inspection the interpretation presented by the Plaintiffs is extremely
instrumentalist, dynamic and expansive. It extends the reach of Article 112 much further than the
constitutional drafters intended, and further than any basis provided by other legal sources. This is a
juridical leap, intended to juridify climate and environmental policy, and which thereby seeks to
shift the distribution of power between the courts and the Government and the Storting.
The fact that the action in its core is an attempt to juridify what have up to now been democratic
decision-making processes was quickly identified in the public debate that followed in the wake of
the issuing of the Notice of Proceedings in autumn 2016.
Exhibit 58:

Excerpts from the public debate on the case autumn 2016

The Government will argue that this public debate has captured the core of the case. As the case is
constructed, it is primarily a case about juridification and distribution of power, not about the
specific content of Norwegian climate and environmental policy – which is a political and technical
issue, not a legal one.
In the view of the Government, it is clear that the juridification laid out in the case will neither be
legally correct nor in principle correct based on considerations of democracy and distribution of
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power.
Firstly, there is no legal support either in the wording, the preparatory works or other legal sources
to extend the reach of the provision in Article 112 of the Norwegian Constitution as far as the
Plaintiffs assert.
Secondly, this would in principle involve transferring this type of power to determine the main
features of Norwegian petroleum policy and climate policy – and their interrelationship – from the
politically responsible authorities (Government and the Storting) to the courts.
Thirdly, by its very nature a court process is ill-suited to identifying, investigating and balancing the
many conflicting considerations and interests such as those raised by the development of new
petroleum areas. Such an issue is better suited to review in technical, administrative and political
processes, and ultimately democratic channels in the Storting. This is clearly evident in a case such
as this, which raises issues relating to highly complex matters such as calculation of the global
consequences of potential future Norwegian greenhouse gas emissions, the relationship between
various types of fossil fuel (gas, oil, coal), balancing national and international climate measures, the
importance of the duty to surrender emission allowances and taxes, and the relationship between
climate and petroleum policies, at both national and international level. This is not an issue suitable
for juridification based on a brief and general wording of a constitutional provision which was
formulated without this in mind.
The Government will return to the specific interpretation of Article 112 in Section 5 below.
3

PETROLEUM ACTIVITIES ON THE NORWEGIAN SHELF

3.1

Introduction

In the view of the Government, the core of this matter is the process that led up to the decision in
June 2016 to award production licences in the 23rd licensing round, where particular importance is
attached to the assessments that have been made of the potential environmental impacts, and the
technical and political assessments of these.
However, understanding this requires knowledge of the main elements of the authorities’
management of Norwegian petroleum activities more generally, and in particular of the processes
that apply in the various phases, from the opening of new areas through assessments,
announcements, exploration and development through to production.
This is described in the following: An introduction in Section 3.2 briefly summarises some of the
main, general, elements of Norwegian petroleum activities. Section 3.3 then reviews the
decision-making process from untouched shelf to actual production. Section 3.4 provides a more
detailed account of petroleum activities in the Barents Sea, while Section 3.5 examines the opening
of the Barents Sea South East in 2013, to which this case relates. Section 3.6 outlines the
management plans for the Barents Sea. Finally, Section 3.7 describes the implementation of the
23rd licensing round, followed by a separate conclusion in Section 3.8, which describes the political
review of the 23rd round in the Storting.
3.2

General information concerning Norwegian petroleum activities

Petroleum activities have taken place in Norway for more than 50 years. Most of the fields that were
commissioned in the early phase are still in production. Activities started in the North Sea and then
gradually moved northwards to both the Norwegian Sea and the Barents Sea. The first licensing round
was announced on 13 April 1965, when a total of 22 production licences were awarded covering 78
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geographically delineated areas (blocks).
During the 1970s exploration activities were carried out south of Stad (62 degrees north). The
Norwegian continental shelf was gradually opened up, with only a limited number of blocks being
announced in each licensing round. Areas expected to offer the greatest potential for oil and gas
were explored first. In 1979, following a lengthy political process, areas north of the 62nd parallel
were also opened up for petroleum activities. Major topics of discussion at the time included
accommodating the needs of the fisheries and dealing with weather conditions.
Exploration activities started in parts of the Norwegian Sea and the Barents Sea after the opening of
these areas in 1979. These were subsequently gradually expanded as new sea areas were opened
for petroleum activities throughout the 1980s. The entire Barents Sea South was formally opened
for activities in 1989, followed by the deep water areas of the Norwegian Sea in 1994. The Barents
Sea South East was opened for petroleum activities in 2013. This gradual exploration of the
Norwegian continental shelf is illustrated in the following map:
10°W

40°E

70°N
70°N

-65°N
65°N*

—60°N

60°N-

Gradual opening of the Norwegian continental shelf
Closed. Report to the Storting no. 26 (1993–94)
Special terms and conditions. Report to the Storting no. 26 (1993–94)
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And in the following table:

Gradual exploration of the Norwegian Continental Shelf
1965: The first announcement for the Norwegian continental shelf. Announcement discussed in
Report to the Storting no. 22 (1965–66)
1979: Petroleum activities permitted north of 62 degrees in limited areas of the Norwegian Sea (6
blocks) and the Barents Sea (20 blocks on Tromsøflaket). Discussed in Report to the Storting no.
95 (1969–70), Report to the Storting no. 30 (1973–74), Report to the Storting no. 81(1974–75).
Reviewed in Report to the Storting no. 91 (1975–76), Report to the Storting no. 57 (1978–79),
Announcement discussed in Report to the Storting no. 46 (1979–80)
1981:12 blocks announced in the Norwegian Sea (Helgeland). Reviewed in Report to the Storting
no. 57 (1978–79), opened in Report to the Storting no. 67 (1980–81), Discussed in Report to the
Storting no. 58 (1982–83)
1983:13 blocks announced in the Norwegian Sea (Haltenbanken). 19 blocks announced in the
Barents Sea (Tromsøflaket). Discussed in Report to the Storting no. 58 (1982–83)
1984: 30 blocks announced in the Norwegian Sea (Haltenbanken). Discussed in Report to the
Storting no. 80 (1983–84)
1985: 68 blocks announced in the Norwegian Sea (16 blocks in Møre South, 41 blocks in Trøndelag
II, 16 blocks in Nordland III, 41 blocks in Møre) 70 blocks announced in the Barents Sea (20 blocks
in Troms II, 30 blocks in Bjørnøya South, 20 blocks in Finnmark West) Discussed in Report to the
Storting no. 80 (1983–84) Proposed opening in Report to the Storting no. 79 (1984–85)
1986–1987: Strategic blocks in the Barents Sea discussed in Report to the Storting no. 79
(1984–85) Report to the Storting no. 46 (1986–87)
1988: The majority of the Barents Sea South was opened for petroleum activities. Presented in
Report to the Storting no. 79 (1984–85). Proposed opening in Report to the Storting no. 40
(1988–89)
1994: New areas were opened in deep water in the west of the Norwegian Sea, including the
western portion of Nordland VI. At the same time Skagerrak was closed for petroleum activities.
Reviewed in Report to the Storting no. 26 (1993–94)
2013: The Barents Sea South East was opened for petroleum activities. Presented in Report to the
Storting 36 (2012–2013) New Opportunities for Northern Norway – Opening of the Barents Sea
South East for Petroleum Activities and in Report to the Storting no. 41 (2012–2013)
Supplementary Report to Report to the Storting no. 36 (2012–2013) New opportunities for
Northern Norway - Opening of the Barents Sea South East for Petroleum Activities. Announcement
of the 23rd licensing round also discussed in Proposition to the Storting no. 114 (2014–2015)
Norway’s Largest Industrial Project - Development and Operation of the Johan Sverdrup Field
including Status of Petroleum and Gas Activities
Petroleum activities have been Norway’s most important industry for almost 50 years. There is a
broad consensus among politicians of all persuasions that this will continue to be a key activity for
the Norwegian economy for several decades to come.
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Norwegian petroleum activities are subject to stringent safety and environmental regulations, which
have been shown to function well. High-quality exploration and operations play a key role in reducing
the risk of unintended impacts on the environment. Over the last decade there have been no
incidents relating to Norwegian petroleum activities that have had a lasting negative impact on the
environment. A wide range of measures have also been implemented to suppress operational
emissions. We will return to this below.
Many government agencies carry out assignments associated with petroleum activities on the
Norwegian continental shelf. The Storting establishes the frameworks for petroleum activities,
including through legislation and a requirement for major developments to be approved by the
Storting. Through its various agencies, the Government secures compliance with the frameworks
established by the Storting:
The Ministry of Petroleum and Energy (MPE) is responsible for resource management and
the petroleum sector as a whole. The Norwegian Petroleum Directorate, which reports to
the MPE, exercises administrative authority in connection with exploration and production of
petroleum.
The Ministry of Climate and Environment has overarching responsibility for environmental
protection and management of the external environment in Norway. The subsidiary body the
Norwegian Environment Agency’s responsibilities include monitoring compliance with the
Norwegian Pollution Act and issuing statutory licences.
The Ministry of Labour and Social Affairs has overarching responsibility for management of
the working environment and for safety and emergency response arrangements for
petroleum activities. An important subsidiary body in this context is Petroleum Safety
Authority Norway, which supervises technical and operational safety in the petroleum
industry.
The Ministry of Finance has overarching responsibility for taxes and levies raised from
petroleum activities, including the special tax, which provides the basis for the Norwegian
Government Pension Fund - Global. The subsidiary body the Petroleum Tax Directorate
ensures that taxes and levies are appropriately established, with the exception of the NOx
tax, which is established and collected by Norwegian Customs.
The Ministry of Transport and Communications is responsible for emergency response
arrangements in any incidents involving acute pollution in Norwegian sea areas. The
subsidiary body the Norwegian Coastal Administration is responsible for the Government’s
oil protection emergency response arrangements.
The Ministry of Trade, Industry and Fisheries is consulted as part of the award process in
order to balance the respective interests the rights holders of the petroleum industry and
the fisheries.
This role allocation is illustrated by the diagram presented as evidence:
Exhibit 59:

Diagram showing Government stakeholders connected to
petroleum activities

On the commercial side, the companies that perform petroleum activities on the Norwegian
continental shelf under the terms of the issued licences make commercial decisions and assess
profitability. If a find is not deemed to be profitable, it will not be developed even if a company has
the right to do so.
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From untouched shelf to actual production

3.3.1 Overview of the process
Before any form of commercial petroleum activity at all can be performed in an area, the area first
has to be opened for petroleum activities. Next, seismic data is collected in accordance with the
exploration licences issued by the Norwegian Petroleum Directorate. Subsequently, relevant areas
will be announced and production licences awarded for exploration and production of petroleum in
the area covered by the production licences. If commercial finds are made, development measures
required to start production must be approved by the authorities before production of petroleum can
actually take place. In the petroleum production phase, requirements also apply for management and
control of petroleum activities, while cessation of petroleum activities must also be done in
specifically indicated ways after approval from the authorities.
The system governing petroleum activities is therefore multi-layered. Each phase requires specific
consent or a licence from the authorities (seismic surveys, exploration, development, operation and
cessation). The key issue for the Government is that in each of these phases there are requirements
to assess the environmental impacts of petroleum activities and take any necessary measures to deal
with these. These requirements and measures are the main focus of the following.
Petroleum activities in Norway are subject to stringent requirements regarding health, safety and the
environment and consideration of the external environment, see Chapter 9 of the Norwegian
Petroleum Act. Significant importance is attached to securing a harmonious co-existence with other
industries, see Section 10-1, second paragraph, of the Norwegian Petroleum Act. No petroleum
activities can be performed on the Norwegian continental shelf unless they can be carried out in a
reasonable manner, see Section 10-1, first paragraph, of the Norwegian Petroleum Act.
3.3.2 Opening processes
Sea areas are opened for petroleum activities in accordance with Section 3-1 of the Norwegian
Petroleum Act, which establishes requirements to balance the interests of various stakeholders that
apply in the relevant area. In balancing such interests, ”an assessment shall be made of the impact of
the petroleum activities on trade, industry and the environment and of possible risks of pollution, as
well as the economic and social effects that may be a result of the petroleum activities”.
In practice, the process for opening up an area involves the Ministry of Petroleum and Energy
performing an impact assessment for the area of the continental shelf that is planned to be opened,
see Chapter 2 of the Regulation dated 27 June 1997 no. 653 to the Norwegian Act on Petroleum
Activities (The Norwegian Petroleum Regulations). This process is consistent with EU Directive
2001/42/EC on Strategic Environmental Assessment.
Firstly, a proposed assessment programme is prepared, see Section 6b, first paragraph, of the
Norwegian Petroleum Regulations. The proposed programme is submitted to the affected authorities
and stakeholder organisations for consultation and is made available to the public on the Internet.
The Ministry establishes an impact assessment programme based on the proposal and the statements
submitted for this. An account shall be given of received statements and how these have been
assessed and included in the established programme. A copy of the established programme shall be
sent to each party that has submitted a statement for the proposed programme in accordance with
Section 6b, second paragraph, final section, of the Norwegian Petroleum Regulations
The requirements relating to the actual impact assessment are established in Section 6c, first
paragraph, of the Regulations:

Page 11 of 44

OFFICE OF THE ATTORNEY GENERAL

UNOFFICIAL TRANSLATION

The impact assessment shall be prepared based on the established programme, see
Section 6b, second paragraph, and in its content, scope and degree of detail shall as
far as possible be adapted to the specific case based on existing knowledge, updated
where necessary. The impact assessment shall describe the expected effects of
opening the area for petroleum activities, various possible alternatives for future
petroleum activities in the area and their effect, and shall to the necessary extent
contain the following:
a) a description of the areas that are planned to be opened for petroleum activities
b) an account of the relationship with national plans of relevance to the area that is
planned to be opened for petroleum activities, and, if relevant, environmental
targets established under domestic guidelines, national environmental targets,
Reports to the Storting or similar, and how these have been taken into account.
c) a description of the expected effects on employment and trade and industry, and
the expected economic and social effects of the petroleum activities.
d) a description of important environmental matters and natural resources,
including an overview of implemented mapping measures.
e) a description of the effects of the opening of the area for petroleum activities on
animal and plant life, the sea bed, water, air, climate, landscape, contingency
arrangements and accident risk, and their interrelationship.
f) a short account of the data basis and methods that have been used to describe
the effects, and any professional or technical issues relating to collection and use of
the data and methods.
g) in accordance with letter d) above, a description of the consequences for any
other state that could be affected by the measure.
h) an assessment of the need, and any proposals, for further investigations before
the plan is implemented.
i) an assessment of the need, and any proposals for, investigations and measures
to monitor and clarify the actual effects of the plan and any measures to limit or
alleviate negative effects of material importance.
j) an account of measures that can be taken to prevent or alleviate any damage or
undesired incidents.
When the impact assessment has been completed in accordance with the established programme,
the Ministry of Oil and Energy shall submit the impact assessment to the affected authorities and
stakeholder organisations for public consultation, and display the proposal on the Internet and at the
same time announce in the Norsk Lysingsblad (official gazette) that the impact assessment has been
submitted for consultation, see Section 6c, third paragraph, of the Norwegian Petroleum Regulations.
Based on the consultation, the Ministry shall decide whether there is any need for additional
assessments or documentation of specific matters. Any additional assessments shall be submitted for
consultation to the parties who have submitted a statement in the case.
The opening of a new area for petroleum activities is presented to the Storting, see Section 6d of the
Norwegian Petroleum Regulations. The case presentation shall state how the effects of the opening
of a new area for petroleum activities and the received consultation statements have been assessed,
and how much importance these have been attributed. The case presentation shall assess whether
requirements should be made to carry out investigations in order to monitor and clarify the actual
effects of petroleum activities. The case presentation shall also assess whether terms should be
established in order to limit and alleviate negative effects of material importance.
The Storting makes a decision on the opening of an area for petroleum activities based on the
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submitted impact assessment.
Prior to the opening of the Barents Sea South East in 2013 as a result of agreement with Russia on the
delimitation line in 2010, no new sea area had been opened for petroleum activities since 1994, when
large areas of the Norwegian Sea were opened.
3.3.3

Licensing rounds

Once an area has been opened for petroleum activities, licences can be awarded to operate
petroleum activities in these areas (production licences), see Section 3-3 and 3-1 of the Norwegian
Petroleum Act.
Production licences are normally awarded through licensing rounds, when the Ministry announces
specific geographic areas (blocks) for which applications are invited. The authorities award production
licences to a group of companies based on the individual companies’ applications.
Activities have been underway for many years in large areas of the Norwegian continental shelf. The
geology of these areas is well known and their infrastructure is well developed, and such areas are
referred to as mature. Other areas of the shelf are characterised by less familiar geology, a high
degree of technical challenges and inadequate infrastructure. These types of area are referred to as
immature. Two equal-ranking forms of licensing rounds have been established in order to secure
proper exploration of mature and immature areas: awards in predefined areas (APAs) for mature
areas and numbered licensing rounds for immature areas. Awards are given for particular areas in the
various licensing rounds based on technical petroleum-related considerations and the area’s
geological maturity.
APAs are made annually. It is important that the prospective exploration areas in mature areas are
researched in sufficient time to allow confirmation and production of time-critical resources. Most
new projects in mature areas are expected to be relatively small, and it will often be necessary to link
these with existing fields to make them viable.
Numbered licensing rounds are held for immature areas on the Norwegian continental shelf. These
are normally held every second year. However, there can be a longer interval between licensing
rounds to accommodate gradual exploration and new or better information. For example, it may be
necessary to wait for the results of an exploration well or processing of seismic data. In immature
areas it is important that regular licensing rounds provide access to the prospective area, at the same
time as upholding socio-economic efficiency through gradual research.
Since 1965, 1,129 petroleum production licences have been issued covering 2,394 blocks. Of these,
145 are production licences for the Barents Sea covering a total of 432 blocks. For purposes of
comparison, this action relates to the validity of the 23rd round, thus ten licences covering a total of
40 blocks or parts of blocks.
Exhibit 60:

Spreadsheet showing licence awards on the Norwegian continental shelf

An overview of previous award rounds is presented in:
Exhibit 61:
Exhibit 62:

MPE’s fact booklet from 2003, Chap. 8
Report to the Storting 28 (2010–2011) An industry for the future
– Norway´s petroleum activities
The above is of general interest with regard to several aspects of the case, and is therefore presented
in its entirety. In connection with this, we refer to pages 82–89.
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The award process

The award processes in the two different licensing rounds are virtually identical. The main difference
is that the numbered licensing rounds commences with a nomination process. This is an established
practice where the companies submit proposals to the Ministry concerning which area should be
included in the forthcoming licensing round.
APA round 12–15 months

Nomination

Proposals for

Consultation

Announcement

announcement

Application

Negotiation with

Award

applicant

Numbered rounds 18–24 months
Once proposals have been submitted concerning which area should be included in a licensing round,
the process is the same as for the two licensing rounds.
The Ministry of Petroleum and Energy submits a proposal concerning which area should be included
in a licensing round for public consultation. The Government makes a decision on which blocks will be
announced, and on which terms. Before an announcement is made, consideration is made of whether
any new, material information has come to light that indicates that blocks should be excluded from
the proposal, or that the terms need to be adjusted. Following the announcement, applicants are
granted an application deadline of at least 90 days. On the expiry of the application deadline, the
authorities start to review the applications.
A licensing round is concluded by preparation of an offer for a production licence, based on the
applications and negotiations with the companies, which is sent to the companies. The offer is
reviewed by the Government prior to being issued. If the offer is accepted, the production licence is
issued by Royal Decree
The licensing system has been subject to a policy review on several occasions. Storting Reports on
petroleum activities have been regularly prepared since the inception of petroleum activities. The
Storting most recently reviewed the licensing rounds in Report to the Storting no. 28 (2010–2011)
(Notice of Defence Exhibit 62) and in Proposition to the Storting no. 114 (2014–2015). Investigations
and assessments of climate and environmental issues were also implemented on both occasions.
With regard to the above, which specifically applied to the development of the Johan Sverdrup Field,
it should in particular be noted that this report also deals with the issue of national greenhouse gas
emissions from the petroleum sector, and that the opening of the Barents Sea South East and the
then forthcoming 23rd licensing round are assessed separately. This was adopted by a large majority
of the Storting.
Exhibit 63:

Exhibit 64:
3.3.5

Proposition to the Storting no. 114 (2014–2015) Norway’s Largest Industrial
Project - Development and Operation of the Johan Sverdrup Field including
the Status of Petroleum and Gas Activities, p. 1–20, 43–44, 56–62 and 81–90
Recommendation to the Storting no. 382 (2014–2015)

Production licences
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A production licence grants the rights holder sole rights to investigate, explore for and produce
petroleum within the geographic area covered by the licence. The licence further regulates the rights
and obligations of rights holders towards the state. The production licence supplements statutory
provisions and establishes detailed terms for the activity. The rights holders become owners of their
respective shares of the petroleum that is produced.
3.3.6

Development, operation and cessation

The first thing that happens after a production licence has been awarded is that the rights holders
start exploring for petroleum deposits in the relevant area. In order to gain a licence to drill
exploration wells the rights holders must carry out environmental impact assessments and submit a
drilling programme. The drilling programmes are based on analyses of environmental risk and
emergency response arrangements, including consideration of spawning grounds. No exploration
drilling is permitted unless it can be carried out in a reasonable manner.
If commercial finds are discovered the process starts with the actual development and exploitation of
the find. This process is regulated by Chapter 4 of the Norwegian Petroleum Act and Chapter 4 of the
Norwegian Petroleum Regulations.
Development and operation are carried out based on a plan for development and operation (PDO),
see Section 4-2 of the Norwegian Petroleum Act. A PDO provides a description of the development
together with an assessment of the impacts of the planned development measures (impact
assessment). For pipelines and onshore terminals, a plan must also be prepared for construction and
operation of equipment for transport and for production of petroleum (PIO) see Section 4-3 of the
Norwegian Petroleum Act. The development and operation phase is further regulated by Chapter 4 of
the Norwegian Petroleum Act and Chapter 4 of the Norwegian Petroleum Regulations.
The PDO and PIO provide the basis for approval of the development and operation of petroleum
deposits. The PDO and the PIO require the approval of the Ministry of Petroleum and Energy. If the
costs of the development exceed NOK 20 billion, the proposal for development is presented to the
Storting for approval. Other developments are presented to the Government before they are
approved by the Ministry of Petroleum and Energy.
The purpose of the impact assessment that is to be performed in connection with a development is to
report the effects of a development or a facility and their operation, on the environment, natural
resources and society. The impact assessment is intended to ensure that these effects are taken into
account during the planning of a development or a facility, and when a decision is to be taken on
whether, or on which terms, a PDA is to be approved or a permit for a PIO is to be granted. Both the
impact assessment programme and the actual impact assessment are subject to extensive public
consultation procedures. The process can be illustrated as follows:

PDO delivery
Including
consultation
statements
on IA and
operator’s
response
.
Operator
prepares IA
programme

IA programme
consultation

MPE
establishes
IA
programme

Operator
prepares IA

IA
consultation
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The impact assessment process is transparent and shall ensure that stakeholders with an opinion on
the development and the facility have the opportunity to express their views. This ensures that the
public learns of any other impacts of the measure as well as possible alternatives to the proposals
submitted by the rights holders. This also applies to any required limitation measures.
In connection with the impact assessment, the rights holders shall state how the environmental
criteria and knowledge of the environmental impacts have been taken into account in the choice of
technical solutions. The consequences of the chosen technical solutions, and how compliance with
the requirement to use the best available techniques (BAT) in the planned development is upheld,
including, but not limited to, energy solution and produced water management shall also be stated.
An overview of planned alleviating measures to restrict emissions to air and water, and a provisional
assessment of these measures are also required.
In the review of Report to the Storting no. 41 (1994–95), the Storting decided that an overview of the
energy quantity and costs of using onshore power rather then gas turbines should be presented for
all new field developments. Recommendation to the Storting no. 114 (1995-1996). Furthermore, the
costs of any re-injection of C02 from produced gas, turbines and other facilities shall be presented if
the measure is assessed. Potential NOx-reducing measures shall also be assessed.
Exhibit 65:

Report to the Storting no. 41 (1994-95), The Agreement on Climate Policy p.
1–18, 22–31 and 61–63

Exhibit 66:

Recommendation to the Storting no. 114 (1995–1996) The Agreement on
Climate Policy p. 15–17 and pages 32–33

These are key measures and tools for ensuring that effective, holistic solutions are chosen which limit
the greenhouse gas emissions from Norwegian petroleum activities. These supplement the economic
tools (requirements for emissions caps and CO2 tax) that provide the companies with an economic
incentive to operate their facilities with low emissions.
Burning off (flaring) of surplus gas was prohibited in the 1970s and is now only permitted on safety
grounds. The production licences issued by MPE stipulate the total quantity of petroleum that can be
burned off or cold-ventilated. These emissions are subject to a duty to surrender emission allowances
and/or a C02 tax, in the same way as all other processes relating to development, operation and
cessation.
Based on the application from the rights holders, MPE issues annual production licences for oil and
gas production from the individual fields see Section 4-4 of the Norwegian Petroleum Act.
The process of decommissioning petroleum activities follows the same principles as for development.
As a general rule the Norwegian Petroleum Act instructs the rights holders to present a
decommissioning plan to the Ministry two to five years before the production licence expires or is
relinquished, or use of a petroleum facility permanently ceases, see Section 5-1 of the Norwegian
Petroleum Act.
The decommissioning plan comprises two sections: an impact assessment and a disposal section.
Based on the decommissioning plan, MPE makes a disposal decision, including a deadline for
implementation of the decision.
3.4

Areal access in the Barents Sea before the opening of the Barents Sea South East in 2013

The Storting first permitted petroleum activities in the Barents Sea in 1979. A total of 20 blocks were
then opened on Tromsøflaket. Additional areas in the Barents Sea South were subsequently opened
for petroleum activities in the 1980s, before virtually the entire area was opened in 1989. By the end
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of 2015, a total of 137 wells had been drilled in the Barents Sea. Major and smaller petroleum finds,
of both oil and gas, have been made.
An overview of the development of petroleum activities in the Barents Sea can be found in the two
most recent management plans for the Barents Sea. The documents are included in their entirety as
Notice of Proceedings Exhibits 47 and 12. For the sake of completeness the relevant pages are also
included in the Notice of Defence:
Exhibit 67:

Report to the Storting. 10 (2010-2011), First update of the Integrated
Management Plan for the Marine Environment of the Barents Sea–Lofoten
Area Chapter 4.3 Petroleum Activity, p. 60–69

Exhibit 68:

Report to the Storting. 20 (2014–2015), First update of the Integrated
Management Plan for the Marine Environment of the Barents Sea−Lofoten
Area Chapter 3.4 Petroleum Activity, p. 43–49

In 1989 the Barents Sea South was formally opened for petroleum activities, following
extensive impact assessments, see Report to the Storting no. 40 (1988–1989) Opening of the
Barents Sea South for Exploration Activities (Notice of Proceedings Exhibit 13). The main
conclusion of the impact assessment for the Barents Sea South carried out in 1989 was that
in the event of no accidents, exploration activities would have little impact on the ecological
system of the ocean, the shore zone or the marginal ice zone.
In 1989 the Storting permitted the opening of the Barents Sea South for petroleum activities, see
Recommendation to the Storting no. 216 (1988–1989) (Notice of Proceedings Exhibit 14, Part 2 . The
Committee’s assessments included the following statements:
The Committee points out that after 25 years of petroleum activities on the Norwegian
continental shelf, operators are well equipped to perform such activities safely,
including in respect of living resources and the environment. In normal situations the
activities could only have a minor impact on the environment and living resources. This
risk has now been minimised through the subsequent imposition of regulations, both
through seismic surveys and use of chemicals during exploration drilling. Nor have there
been any incidents involving spills of large quantities of oil during exploration drilling.
Experience shows that exploration drilling in the Barents Sea does not give rise to any
particular geological or technological problems compared with activities in other areas
of the Norwegian continental shelf. Any major problems in the event of an accident
would relate to climate conditions and potentially long hours of darkness.
In 2001 the Government decided to suspend all petroleum activity in the Barents Sea until it had
carried out an impact assessment of full-year petroleum activities in the area (Assessment of Full-Year
Petroleum Activity in the Lofoten Area and the Barents Sea (ULB)). This was completed in autumn
2003, and in December 2003 the Government decided that petroleum activities could be resumed in
the Barents Sea South with certain exceptions. The ULB took two years to prepare. Based on the
assessment programme, 27 topic assessments were carried out. A further seven reports were also
prepared describing the conditions in the area, and these were all included
in the assessments for the entire management plan for the Barents Sea used in the ULB work. This
was presented to the Storting in Report to the Storting no. 38 (2003–2004) Petroleum Activity.
Recommendation to the Storting no. 249 (2003–2004) establishes that the majority ”supports the
Government’s decision to re-open the Barents Sea for exploration and development of petroleum
resources”. As a result of this, activity was resumed in the Barents Sea South.
Exhibit 69:

Report to the Storting no. 38 (2003–2004) About Petroleum Activity pp.
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52–56 and 84–109
Recommendation to the Storting no. 249 (2003-2004) pp. 1–19 and 30–31

Further production licences were issued for the Barents Sea South and more fields were developed
and planned in the period 2003–2013.
The Snøhvit Field was confirmed in 1984 and approved for development by the Storting in 2002. The
field entered production in 2007, and was therefore the first field from which petroleum was
extracted in the Barents Sea. The field has no installations on the surface, and produced gas is sent
directly ashore to be cooled into LNG at Melkøya near Hammerfest, and on for further export.
The process relating to the development of the Snøhvit Field illustrates the remaining processes that
need to be completed before actual production of petroleum can be considered under the production
licences awarded in the 23rd licensing round (if finds are made). We therefore submit as evidence:
Exhibit 71:

Proposition to the Storting no. 35 (2001–2002) Development, Construction
and Operation of Snøhvit LNG

Exhibit 72:

Recommendation to the Storting no. 100 (2001–2002)

Exhibit 73:

Excerpt from Storting debate 7 March 2002, case no. 1, p. 1844–1875 and
1895–1896

The Goliat Field was confirmed in 2000. The PDO for Goliat was submitted to the authorities on 18
February 2009 and production start was set for March 2016. The field is located in the south-west
part of the Barents Sea, around 85 km north-west of Hammerfest and 50 km south-east of the
Snøhvit Field.
The process for the development of the Goliat Field is also illustrative. We therefore submit as
evidence:
Exhibit 74:
Proposition to the Storting no. 64 (2008–2009) pp. 5–6, 12–27, 33–36,
52–53, 101 and 109
Exhibit 75:

Recommendation to the Storting no. 363 (2008–2009)

Exhibit 76:

Excerpt from Storting debate 18 June 2009, case no. 18 and 19,
pp. 3959-3971

Case no. 19 (p. 3971–77) related to the issue of withdrawing Statoil from oil sands in Canada. This is
included in the Exhibit as it illustrates the parliamentary debate concerning greenhouse gas emissions
produced by Norwegian companies abroad and climate change viewed from a global perspective.
The Johan Castberg Field was discovered in 2011. The Castberg find is situated around 240 km north
of Hammerfest, and it is the largest oil find on the Norwegian continental shelf for which a
development decision has yet to be made (approximately 550 million barrels of producible
oil-equivalents).
On 13 September 2016 the rights holders to the Castberg Field submitted a draft impact assessment
programme for an official public consultation. The consultation deadline was 31 October 2016 and
around 44 consultation bodies submitted statements. The rights holders will review the comments
and submit an updated proposal for the exploration programme to MPE for adoption. The actual
impact assessment will be performed during 2017, and the rights holders plan to make a final
investment decision and submit a plan for development and operation in the fourth quarter of 2017.
In accordance with this timetable the development will be presented to the Storting for a final
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decision by MPE in spring 2018.
The following is presented as evidence to illustrate the process for the development of the Johan
Castberg Field:
Exhibit 77:
Exhibit 78:
Exhibit 79:

Exhibit 80:

Exhibit 81:

Exhibit 82:

Article from Aftenposten, 13 September 2016
Private Member’s Motion to the Storting no. 124 (2015–2016)
Written question 2 Feb 2016 from Ola Elvestuen (Norwegian Liberal Party) to
the Petroleum and Energy Minister Tord Lien, who replied on 9 Feb 2016
(Document no. 15:514 (2015-2016)
Written question 7 Mar 2016 from Heikki Eidsvoll Holmås (Norwegian
Socialist Left Party) to the Petroleum and Energy Minister Tord Lien, who
replied on 14 Mar 2016 (Document no. 15:723 (2015–2016)
Written question 30 May 2013 from Kjell Ingolf Ropstad (Norwegian Christian
Democratic Party) to the Petroleum and Energy Minister Ola Borten Moe,
who replied on 7 Jun 2013 (Document no. 15:1388 (2012–2013)
Written question 20 Feb 2013 from Kjell Ingolf Ropstad (Norwegian Christian
Democratic Party) to the Petroleum and Energy Minister Ola Borten Moe,
who replied on 1 Mar 2013 (Document no. 15:868 (2012–2013)

The review of the Snøhvit, Goliat and Johan Castberg fields illustrates both the activities that have
long been implemented in the Barents Sea, and the processes that remain, should commercial finds
be discovered in any of the blocks covered by the 23rd round, including the environmental impact
assessments and consultation rounds that would be held, and how the political process would
transpire. As shown, the Storting is heavily involved in these matters, which are not only being
handled technically and administratively but are also subject to popularly elected management and
control.
3.5

Opening of the Barents Sea South-east in 2013

On 15 September 2010, the Treaty between the Kingdom of Norway and the Russian Federation
concerning Maritime Delimitation and Cooperation in the Barents Sea and the Arctic Ocean was
signed in Murmansk. The treaty completed the maritime delimitation between the parties and
clarified the remaining questions in connection with that. The treaty continued the parties' existing
fisheries cooperation and established procedures for uniform and responsible handling of any
transboundary petroleum deposits.
In 2011, when the treaty with Russia concerning maritime delimitation and cooperation in the
Barents Sea and the Arctic Ocean entered into force, the Government of Norway decided, with the
Storting's concurrence, to begin an impact assessment under the Norwegian Petroleum Act with the
intention of allocating production licences and data collection in the previously disputed area west of
the delimitation line in Barents Sea South (Barents Sea South-east). The then-Stoltenberg
Government announced the start of an opening process in Report to the Storting no. 28 (2010-2011)
(Notice of Defence Exhibit 62) and in Report to the Storting no. 10 (2010-2011) (Notice of Proceedings
Exhibit 47). The committee proceedings for the latter demonstrate the Storting's views on the
petroleum activities in the Barents Sea. Submitted as evidence:
Exhibit 83:

Recommendation to the Storting no. 433 (2010-2011), pp. 12-19

The opening process for Barents Sea South-east consisted of two parts. One part was a survey of the
geology and thereby the resource potential in the area. The other part was an assessment of the
industrial, environmental and other societal effects of petroleum activities in the area. The resource
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survey, the impact assessment and the consultation statements received for the latter formed the
basis for deciding on opening the area to petroleum activities.
The work on a proposed programme for an impact assessment was started in the summer of 2011.
The proposal was sent out for public consultation on 22 November 2011. The consultation deadline
expired on 29 February 2012.
The assessment work was started simultaneously. Based on the draft programme and the statements
received, the Ministry determined a final assessment programme on 5 July 2012. After the impact
assessment was finished, it was put out for public consultation with a deadline of 16 January
2013.
The impact assessments that were made and the result after the consultation round are described in
Report to the Storting no. 36 (2012-2013) (Notice of Proceedings Exhibit 17, Part 1).
A total of 24 studies were conducted to compile knowledge about relevant conditions and to examine
possible effects of petroleum activities in the maritime area. To summarise, the impact assessment
showed that a major sudden spill may have a serious environmental effect, but based on experience
from Norwegian petroleum activities in other areas, the probability for such a spill is deemed low.
Limitations on drilling periods could substantially reduce any consequences of a sudden spill.
Petroleum activities will have few negative environmental impacts from normal operations. The
impact assessment also showed that petroleum activities in the Barents Sea South-east can create
considerable wealth for society and could contribute to wealth creation and increased employment
nationally, regionally and locally. An opening of the area also lays the groundwork for safeguarding
Norwegian interests in the border area with Russia. The table below shows thematic technical studies
that were conducted as part of the impact assessment.
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Topic
Prepared by
Reference
Norwegian Petroleum
NPD. 2012-a
Scenarioer for petroleumsvirksomhet i Barentshavet sørøst
Directorate (NPD)
("Scenarios for petroleum activities in the Barents Sea
South-east")
Norwegian Meteorological Iden et al., 2012
Vaer, is og andre fysiske utfordringer i Barentshavet sørøst
("Weather, ice and other physical challenges in the Barents Sea Institute (NMI)
South-east")
The Norwegian Institute of Fossa (ed.) 2012
Kunnskap om marine ressurser i Barentshavet sørøst
Marine Research (IMR)
("Knowledge about marine resources in the Barents Sea
South-east")
Norwegian Directorate of Lilleng, D. 2012.
Beskrivelse av fiskeriaktiviteten i Barentshavet sørøst
Fisheries
("Description of fisheries in the Barents Sea South-east")
Sjøfuglbestander ("Seabird populations")
Systad and
Norwegian Institute for
Nature Research (NINA) Strøm, 2012
and Norwegian Polar
Institute (NPI)
Vollgraven. 2012
Status for forekomst av isbjørn i Barentshavet sørøst ("Status of NPI
incidence of polar bears in the Barents Sea South-east")
NPD.
Inntekter fra petroleumsvirksomhet på nasjonalt nivå
Norwegian
"(Revenues from petroleum activities at national level")
Petroleum
Ringvirkninger av petroleumsvirksomhet ("Ripple effects of Pöyry
Pöyry.
2012
Directorate.
petroleum activities")
2012-b
Sysselsettingseffekter på nasjonalt nivå ("Employment effects Statistics Norway (SSB) SSB. 2012
at national level")
Gassco
Gassco, 2012
Muligheter for industriell bruk av gass i utredningsområdet
("Opportunities for industrial use of gas in the assessment
area")
Infrastruktur og logistikk ved petroleums_virksomhet i
Analyse & Strategi with Eger et al., 2012
Barentshavet sørøst ("Infrastructure and logistics for petroleum Multiconsult and Det
activities in the Barents Sea South-east")
Norske Veritas (DNV)
Vurdering av kraftforsyning i Øst-Finnmark (Assessment of Norwegian Water
NVE. 2012
power supplies in East Finnmark")
Resources and Energy
Konsekvenser for luftfart ("Impacts on aviation")
Avinor
Avinor. 2012
Directorate – NVE
Konsekvenser for fiskeri og havbru ("Impacts on fisheries and Akvaplan-niva and
Larsen and
aquaculture")
Proactima
Aaserød 2012
Miljø- og risikoanalyse for skipstrafikk i Barentshavet sørøst Norwegian Coastal
Mjelde and
("Environmental and risk analysis for shipping traffic in the Administration (KyV) with Røyset 2012
DNV
Barents Sea South-east")
Sikkerhet — beredskap og støttefunksjoner ("Safety –
Proactima
Hoell et al., 2012
emergency response and support functions")
NPD.
Norwegian
Teknologi for petroleumsvirksomhet i utredningsområdet
Petroleum
("Technology for petroleum activities in the assessment area")
Directorate.
Konsekvenser av regulære utslipp til sjø ("Impacts of regular Akvaplan-niva with
Larsen
et al.,
discharges into the sea")
2012
Norwegian Institute for
2012-c
Konsekvenser av regulære utslipp til luft ("Impacts of repeated Norwegian
Institute
for Air Gjerstad et al.,
Water Research
(NIVA)
air emissions")
Research
2012
and SALT(NILU) with
NIVA and NINA
Akvaplan-niva
with
Andre miljøkonsekvenser av planlagt virksomhet ("Other
Dahl-Hansen et
Rambøll
environmental impacts of planned activity")
al., 2012
DNV
Rudberg et al.,
Oljedriftsmodellering og analyse av gassutblåsning i
2012
Barentshavet sørøst ("Petroleum operations modelling and
analysis of gas blowout in the Barents Sea South-east")
DNV
Miljøkonsekvenser og miljørisiko ved akuttutslipp
Kruuse-Meyer et
("Environmental impacts and environmental risks of sudden oil
al., 2012
spills")
Konsekvenser av akuttutslipp for samfunn og næringsliv
Northern Research Institute Midtgard et al.,
("Impacts of sudden oil spills on society and the business
2012
(NORUT) Tromsø.
sector")
Akvaplan-niva and
Tvedt et al., 2012
Oljevern beredskapsanalyse for lokasjoner i Barentshavet
Proactima
DNV
with Norwegian
sørøst ("Oil spill response analysis for locations in the Barents Petro Services and SINTEF
Sea South-east")

Page 21 of 44

OFFICE OF THE ATTORNEY GENERAL

UNOFFICIAL TRANSLATION

Of particular interest is the assessment of impacts for repeated air emissions. Submitted as evidence:
Exhibit 84:

Åpning av havområdene vest for delelinjen i Barentshavet Sør for
petroleumsvirksomhet. Konsekvenser av regulære utslipp til luft ("Opening of
the sea areas west of the dividing line in the Barents Sea South to petroleum
activities. Impacts of repeated air emissions"). Report from Norwegian
Institute for Air Research (NILU), September 2012.

In the conclusion on page 56 of the report, which also applies to the total emissions which potentially
result from petroleum activities in the Barents Sea South-east, includes the following:
Based on existing data, the conclusion is that the contribution to acidification from petroleum
activities off Jan Mayen and in the Barents Sea is insignificant, but in general it can be said
that for areas which currently have exceedances for acidification, or are on the verge of
exceedances, each contribution to increasing sulphur and nitrogen deposition will potentially
affect water quality.
In the spring of 2013, the Stoltenberg Government presented the Report to the Storting on opening
the Barents Sea South-east to petroleum activities, which was the result of extensive political
processes in the three Government parties at the time, see Report to the Storting no. 36 (2012-2013)
Nye muligheter for Nord-Norge - åpning av Barentshavet sørøst for petroleumsvirksomhet ("New
opportunities for Northern Norway – opening of the Barents Sea South-east to petroleum activities")
(Exhibit 17, Part 1 to Notice of Proceedings) and somewhat later Report to the Storting no. 41
(2012-2013) Supplement to Report to the Storting no. 36 (2012-2013) (Notice of Proceedings Exhibit
17, Part 2).
In the first of these reports, the Ministry summarised and assessed the results from the many
environmental impact assessments that had been done. The environmental impacts of opening the
Barents Sea South-east are discussed in general in the report on page 6 as follows:
The impact assessment shows that a major sudden spill may have a serious
environmental effect, but based on experience from Norwegian petroleum activities
in other areas, the probability for such a spill is deemed low. Limitations on drilling
periods could substantially reduce any consequences of a sudden spill. Petroleum
activities will have few negative environmental impacts during normal operations.
As regards air emissions, it is stated on page 28 that:
The forecasts for air emissions show that the emissions will vary over time, for C02 generally
from just under 600,000 tonnes decreasing to 300,000 tonnes per year for the high scenario.
The NOx emissions will vary from 1,600 tonnes decreasing to 800 tonnes per year.
Air emissions from petroleum activities in the area will only result in marginal
contributions to the total load and generally will not result in negative environmental
effects. Contributions to acidification of surface water from petroleum activity will be
insignificant according to the assessment. Nevertheless, it is pointed out that for
areas which currently have exceedances of the tolerance limit for acidification, or are
on the verge of exceedances, each contribution to increasing sulphur and nitrogen
deposition will potentially change water quality.
Increased petroleum activity might also contribute to higher emissions of methane and soot
particles (black carbon). The total emissions of black carbon from increased petroleum
activity in the Barents area are modest in relation to the emissions globally, but the warming
effect of the emissions per gram can be large because of the northern location.
Guidelines and limitations were also submitted in the report for the coming 23rd licensing round,
including that exploratory drilling in the area to be opened will not be permitted in oil-bearing strata
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in the area between 35 km and 65 km from the sea boundary during the period from 1 March – 31
August, and that exploratory drilling in the area to be opened will not be permitted in oil-bearing
strata in areas closer than 50 km from the actual or observed ice edge during the period 15 December
- 15 June.
The Storting took up the report on opening the Barents Sea South-east in the spring of 2013, see
Recommendation to the Storting no. 495 (2012-2013).
Exhibit 85:

Recommendation to the Storting no. 495 (2012-2013).

During the proceedings in the Storting, all parties agreed to the opening of the Barents Sea
South-east, and only one party (the Christian Democratic Party) had some proposals for limitations
near the ice edge, which were defeated by a wide majority. The committee comments include:
A majority of the Committee, all except the member from the Christian Democratic
Party, are satisfied with the Government proposing to open the Barents Sea
South-east to petroleum activities, after an impact assessment under the Norwegian
Petroleum Act ,(page 4) [...]
The Committee finds that the Government has carried out an impact assessment
according to the Norwegian Petroleum Act. The proposed impact assessment
programme was sent out for consultation in November 2011, and a final programme
for the impact assessment was determined in July 2012.
The impact assessment itself was sent out for consultation with a submission deadline of 16
January 2013.
A majority of the Committee, all except the member from the Christian Democratic
Party, are of the opinion that the Ministry has conducted a thorough and lawful
management of the opening process.
In the updated management plan for the Barents Sea and the sea areas off the
Lofoten Islands (Report to the Storting no. 11 (2010-2011)), the Government decided
that the area to be opened did not differ significantly from other parts of the Barents
Sea. It is therefore reasonable that the Government used as a starting point the
general knowledge from the work on the management plan in the work on the impact
assessment. The Committee has noted that the greatest environmental impacts are
particularly in the northern part of the area to be opened, from the ice edge all the
way south to the land. The Committee points out that the Ministry also outlines that
there is a need in the northern part of the area to be opened for new technology and
new solutions for oil spill response.
A majority of the Committee, all except the member from the Christian Democratic
Party, point out that the impact assessment has uncovered relatively small potential
environmental impacts from petroleum activities in the area to be opened.
A different majority, the members from the Labour Party, the Socialist Left Party and
the Centre Party, has noted that the impact assessments and several consultative
bodies point out that a major sudden oil spill may have serious environmental
impacts. Based on experience from Norwegian petroleum activities in other areas on
the Norwegian continental shelf, the probability for such a spill is deemed low. (pp.
6-7)
During the subsequent debate, it was pointed out that there is broad political agreement on the
importance of opening the Barents Sea South-east to petroleum activities. The debate from 19 June
2013 is submitted in its entirety in the Notice of Proceedings as Exhibit 19, Part 2. To summarise, only
the most relevant pages are submitted:
Exhibit 86:

The debate on opening the Barents Sea South-east in the Storting on 19 June
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2013, Stortingstidene 2012-2013, pp. 4697-4706, Matter no. 3
3.6

Management plans

In addition to the environmental impact assessments which have been made in connection with the
opening of the Barents Sea south and the Barents Sea South-east, the environment in the Barents Sea
is also studied more generally through the system of special "management plans". This is a practice
which was established by the Storting in 2002 in connection with Report to the Storting no. 12
(2001-2002) Rent og rikt hav ("Protecting the riches of the seas"). The purpose of the management
plan is to provide a framework for creation of wealth through sustainable use of resources and
ecosystem services, while maintaining the ecosystems' structure, mode of operation, productivity and
biodiversity. The management plan is therefore a tool for providing a framework for creation of
wealth and for maintaining the environmental values in the sea area.
Exhibit 87:

to the Storting no. 12 (2001-2002) Rent og rikt hav ("Protecting the riches of
the seas"), pp. 7-19

The management plans are primarily mainly submitted to the Storting as Reports to the Storting.
Management plans have been submitted for all sea areas, including separate ones for the Barents
Sea. So far, three such plans have been prepared. The first was Report to the Storting no. 8
(2005-2006) - Integrated Management of the Marine Environment of the Barents Sea and the Sea
Areas off the Lofoten Islands (Management plan).
Exhibit 88:

Report to the Storting no. 8 (2005-2006) - Integrated Management of the
Marine Environment of the Barents Sea and the Sea Areas off the Lofoten
Islands (Management plan), pp. 7-12

Then followed Report to the Storting no. 10 (2010-2011) - First update of the Integrated Management
Plan for the Marine Environment of the Barents Sea − Lofoten Area (Notice of Proceedings Exhibit 47).
In addition, there was Report to the Storting no. 20 (2014-2015) - Update of the integrated
management plan for the Barents Sea–Lofoten area including an update of the delimitation of the
marginal ice zone was submitted to the Storting in the spring of 2015 (Notice of Proceedings Exhibit
12), but this was sent back to the Government because of deficiencies in the process.
Separate sub-chapters are included in the reports regarding the petroleum activities in the Barents
Sea and the impacts these entail. The main conclusion from the management plans is that the state of
the environment in the Barents Sea is generally good. The Barents Sea is a clean and rich sea and on
the whole has a low level of pollution.
For the sake of completeness, relevant parts of the Storting committee's recommendations are
submitted:
Exhibit 89:
Recommendation to the Storting no. 433 (2010-2011) for Report to the
Storting no. 10 (2010-2011), p. 12-19
Exhibit 90:
Recommendation to the Storting no. 383 (2014-2015) for Report to the
Storting no. 20 (2014-2015)
In the spring of 2016 during the consideration of Recommendation to the Storting no. 294
(2015-2016) for Report to the Storting no. 14 (2015-2016) Natur for livet- Norsk handlingsplan for
naturmangfold ("Nature for life – Norwegian action plan for biodiversity"), a general request
resolution was adopted (no. VII): "The Storting asks the Government to revise the integrated and
ecosystem-based management plans for our sea areas at least once every twelve years and to update
them every fourth year." This means that in the future regular reports will also be made to the
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Storting regarding the state of the environment in the Barents Sea.
Exhibit 91:
3.7

Recommendation to the Storting no. 294 (2015-2016).

Implementation of the 23rd licensing round

The 23rd licensing round was started in August 2013. The then Government invited the companies on
the Norwegian continental shelf to nominate areas they wished to include in the 23rd licensing round.
The deadline for nominating areas expired in January 2014. Within the nomination process, the oil
companies presented their view on which blocks they considered the most promising geologically.
The nominations demonstrated great interest from the companies, especially in the Barents Sea
South-east.
Forty companies submitted proposals for blocks they wished to include in the 23rd licensing round.
The nominations comprised 160 blocks, of which 140 blocks were in the Barents Sea and 20 were in
the Norwegian Sea. Eight-six blocks were nominated by two or more companies.
In February 2014, proposals for blocks to be included in the 23rd licensing round were sent out for
consultation. It was proposed to announce in the 23rd licensing round a total of 61 blocks, divided
into 7 blocks in the Norwegian Sea, 34 blocks in the Barents Sea South-east and 20 blocks in the rest
of the Barents Sea South. For the newly opened area in the Barents Sea South-east, the only input
requested was that related to whether new, significant information had appeared after the Storting
considered Report to the Storting no. 36 (2012-2013) and Report to the Storting no. 41 (2012-2013)
(Notice of Proceedings Exhibit 17, Parts 1 and 2). For other areas, the only input requested was that
related to whether new, significant information had appeared after the respective management plan
was adopted, see Report to the Storting 28 (2010-2011) (Defence Exhibit 62).
Exhibit 92:
Exhibit 93:
Exhibit 94:

Consultation - proposal for blocks to be announced in 23rd licensing round,
letter dated 14 February 2014, Ministry of Petroleum and Energy
Map for 23rd round - proposal for announcement
The 23rd licensing round on the Norwegian continental shelf - nomination of
area, letter dated 28 August 2013, Ministry of Petroleum and Energy

After the expiry of the consultation deadline, the Ministry of Petroleum and Energy considered the
statements received. A proposal to the Government was prepared for which areas should be included
in the announcement and on what terms, together with an assessment of the consultation
statements. The 23rd licensing round was announced in January 2015. The round comprised 57 blocks
or parts of blocks. These were divided into 34 blocks in the Barents Sea south-east, 20 blocks in the
Barents Sea South and 3 blocks in the Norwegian Sea.
Exhibit 95:
Exhibit 96:
Exhibit 97:

Announcement of 23rd licensing round, press release of 20 January 2015,
Ministry of Petroleum and Energy
Invitation to apply for petroleum production licences Norwegian Petroleum
Directorate
Announcement of invitation to apply for petroleum production licences on
the Norwegian Continental Shelf — 23rd licensing round (2015/C 275/03)

At the expiry of the application deadline in December 2015, 26 companies had submitted applications
to the Ministry to be allocated a new area. After the application deadline, the applications were
handled in the usual manner and were assessed by the Norwegian Petroleum Directorate, the
Norwegian Petroleum Safety Authority/Ministry of Labour and Social Affairs and the Ministry of
Petroleum and Energy. The negotiation meetings with the companies were held in March 2016, and
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then the Government decided which companies would receive offers of ownership interests and
operatorships including terms and conditions and work programme. The offers were sent out in May
2016. The awarding of new production licences in the licensing round was finally decided by a Royal
Decree in the Council of State in June 2016 (Notice of Proceedings Exhibit 6).
3.8

Particulars of the political consideration of the 23rd licensing round

The process which led to the Government's decision on awarding of production licences in the 23rd
licensing round has been the subject of comprehensive political consideration, both in the
Government and several times in the Storting.
First, the 23rd round is a continuation of earlier proceedings regarding petroleum activities in the
Barents Sea South and the Barents Sea South-east, as previously described, and which the Storting on
a number of occasions has broadly endorsed. The part of the 23rd round which involves blocks in the
Barents Sea South-east is a direct follow-up to the opening of this area in the spring of 2013, which all
parties at the then Storting supported (with some minor reservations from the Christian Democratic
Party).
Second, the Storting has also taken a clear position on the 23rd round on several occasions in recent
years. This has occurred even though the power under the law to announce licensing rounds lies with
the Government (the King in Council) and does not need the Storting's consent.
This occurred in 2015 in connection with the proposition on developing the Johan Sverdrup field,
which also contained a general status report to the Storting on oil and gas activities, Proposition to
the Storting no. 114 (2014-2015), which is included above as Exhibit 63, and which on pages 60-63 has
a special account of the process in the 23rd licensing round. During the consideration of this
proposition in the spring of 2015, see Recommendation to the Storting no. 382 (2014-2015), which is
included above as Exhibit 64, the Storting addressed a number of circumstances surrounding the 23rd
licensing round and endorsed the implementation of the licensing rounds and the terms and
conditions which have been set.
Furthermore, there have been three specific proposals from individual parties in the Storting to stop
all or parts of the 23rd licensing round, all three of which have been defeated with wide majorities.
The first proposal was presented in the spring of 2014 by Member of the Storting Rasmus Hansson
(Norwegian Green Party) and was "The Storting asks the Government to stop the allocation of new
blocks in the 23rd licensing round on the Norwegian continental shelf". The proposal was based on
consideration for the global climate. The proposal was defeated by a vote of 95 to 3. An alternative
proposal from the Norwegian Socialist Left Party "not to allocate blocks in the 23rd licensing round
which the Norwegian Environment Agency and the Norwegian Polar Institute have advised against
announcing in their consultation statements" was defeated by a vote of 90 to 4. During the
proceedings in the Storting, a wide majority endorsed the 23rd round. In connection with that, it was
stated in the recommendation that:
The Committee's majority, the members from the Norwegian Labour Party, the
Norwegian Conservative Party, the Norwegian Progress Party, the Norwegian Christian
Democratic Party and the Norwegian Centre Party, note that the parliamentary motion
to cancel the 23rd licensing round argues for this out of consideration for the
environment and the climate.
The majority wishes to point out that it is an overarching goal for Norwegian
petroleum policy that it must agree with Norway's role as a leader in environmental
and climate policy. Stringent requirements for regard for the environment are
therefore imposed for opening, exploration and production in fields on the Norwegian
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continental shelf. In the international context, Norway is among the world's most
efficient and responsible producers of oil and gas. During the forty-five years Norway
has been a producer of oil and gas, there has been a continuous emphasis on limiting
discharges and environmental harm from the activities. Compared with the
international average for air emissions from petroleum activities, Norway’s are very
low when it comes to the greenhouse gases C02, NOx and NMVOC. The Norwegian
continental shelf is subject to both a duty to surrender emission allowances and a C02
tax for its emissions, which has led to emissions from Norwegian petroleum activities
being low when compared with what is the case from other petroleum producing
countries. Burning of petroleum in excess of the quantities needed for safety is also
prohibited under the Norwegian Petroleum Act. [...]
The Committee's majority, the members from the Norwegian Labour Party, the
Norwegian Conservative Party, the Norwegian Progress Party, the Norwegian Christian
Democratic Party and the Norwegian Centre Party, wish to point out that increased use
of renewable energy will therefore be necessary, but a greater conversion from coal to
natural gas will also be required. In order to succeed with this, a global price on CO2
emissions will be necessary, as well as the EU succeeding with its ambitions for an even
more ambitious climate and environmental policy in which a functioning allowance
market is an important mainstay.
The majority points out that Norwegian oil and gas, produced under stringent
environmental requirements, can and should play a role in the future as well in
meeting the world's energy needs.
A different majority, the members from the Norwegian Labour Party, the Norwegian
Conservative Party, the Norwegian Progress Party, the Norwegian Christian
Democratic Party, the Norwegian Centre Party and the Norwegian Liberal Party, point
out that concern for the environment is of great importance in all Norwegian
petroleum activities. Large parts of the areas in the 23rd licensing round resemble
already-opened areas further west in the Barents Sea, where petroleum activities have
gone on for nearly thirty-five years. [...]
The Committee's majority, the members from the Norwegian Labour Party, the
Norwegian Conservative Party, the Norwegian Progress Party, the Norwegian Christian
Democratic Party and the Norwegian Centre Party, support the Storting's overarching
objectives for Norwegian petroleum policy of being far-sighted and predictable for
continued creation of wealth from the Norwegian continental shelf. At the same time,
the majority emphasises the importance of a continuous focus on the environment and
safety to ensure good and sustainable resource management. Cancelling the allocation
of new blocks in the 23rd licensing round is therefore considered not to be in line with
the Storting's objectives for Norwegian petroleum policy.
Exhibit 98:

Parliamentary motion to the Storting no. 39, Document 8:39 (2013-2014)

Exhibit 99:

Recommendation to the Storting no. 206 (2013-2014).

Exhibit 100:

The debate in the Storting on 5 June 2014, see Stortingstidende 2013-2014,
pp. 2965-2976, and the voting at pp. 2996-2997

The next proposal came in the spring of 2015 in connection with the Storting's consideration of the
report on updating the management plan for the Barents Sea, see Recommendation to the Storting
no. 383 (2014-2015), included above as Exhibit 90. During the committee proceedings, a proposal was
made by the Norwegian Christian Democratic Party, the Norwegian Liberal Party, the Norwegian
Socialist Left Party and the Norwegian Green Party that:
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Proposal 2
The Storting asks the Government to ensure that petroleum activities are not
commenced in the areas along the ice edge and the polar front.
Proposal 3
The Storting asks the Government to refrain from allocating Blocks 7336/1, 7435/9, 7435/10,
7435/11, 7435/12, 7436/10, 7435/3 and 7335/1, 7435/2, 7434/7, 7434/8, 7434/9, 7332/9,
7333/7, 7322/3 and 7323/1 in the 23rd licensing round, in line with the consultation input from
the Norwegian Polar Institute and the Norwegian Environment Agency.
This proposal was defeated by 82 to 16 votes.
In the spring of 2016, yet another proposal was presented to stop the 23rd round, this time by three
Members from the Norwegian Socialist Left Party. The basis this time was the Paris Agreement, and
the justification for the proposal was that the process with the 23rd round should be halted to await
an independent, knowledge-based review of which Norwegian oil can be extracted in light of the
climate agreement in Paris. The proposal was defeated by a vote of 94 to 4. An alternative proposal
was also presented this time to not allocate blocks in the areas closest to the ice edge. This was
defeated by 83 to 15 votes.
Exhibit 101:

Parliamentary motion to the Storting no. 49 Document 8:49 S (2015-2016)

Exhibit 102:

Recommendation to the Storting no. 274 (2015-2016).

Exhibit 103:

The debate in the Storting on 23 May 2016, see Stortingstidende 2015-2016,
pp. 3214-3222 and the voting on pages 3235-3237

The Government of Norway wishes to point out that the Storting has thus had proposals submitted
three times in recent years, the spring of 2014, the spring of 2015 and the spring of 2016, to halt the
23rd licensing round, based on arguments which in the main are identical with the Plaintiffs'
arguments in the Notice of Proceedings. All three times, the Storting has rejected the proposals with
wide majorities. This illustrates how the lawsuit is an attempt at judicial replay of a matter which has
already been thoroughly considered on a technical and democratic basis and which has a support
among a broad, popularly-elected majority.

4

NORWEGIAN CLIMATE POLICY AND CLIMATE REGULATIONS

4.1

Main features

Any production resulting from the production licences awarded in the 23rd licensing round will be
subject to the stringent management regime which is in force on the Norwegian continental shelf.
Concern for classic environmental protection has always been at the centre of the discussions
regarding opening of new areas and the regulation of the petroleum activities on the Norwegian
continental shelf. This also applies to the climate. Greenhouse gas emissions from Norwegian
petroleum activities were already on the agenda before the environmental paragraph of the
Norwegian Constitution was adopted, including in connection with the follow-up to the report from
the World Commission on Environment and Development. The consolidation by the Government of
Norway of its respective roles as energy producer and custodian of the climate and the environment
will be described in more detail in section 4.3 below.
The starting point for cooperation in international law on solving the world's problems related to
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climate changes is that each country is responsible for the emissions that country generates.
Allocation of the emissions where they are generated is in line with the principle in pollution control
law that the polluter pays. Norway's international law obligations under the Kyoto Protocol and the
Paris Agreement are tied to a national emissions target. Nations have an opportunity to make use of
established mechanisms for purchase and sale of greenhouse gas emission allowances to meet their
commitments under the agreements. A short description of Norway's international law obligations is
provided in section 4.2 below.
To assist in meeting Norway's national obligations, Norwegian authorities introduced in 2005 a
national emissions trading system for private operators within sectors required to surrender
allowances. As a result of the EU's Emissions Trading Directive being incorporated in the EEA
Agreement in 2007, Norwegian enterprises have access to the European Emissions Trading System.
The petroleum activities on the Norwegian continental shelf have been required to surrender
emissions allowances pursuant to the Norwegian Greenhouse Gas Emission Trading Act and the
Norwegian Greenhouse Gas Emission Regulations since 2008.
The principal basis for an emissions trading system is that the total emissions are determined for the
allowance period. This means that reduced emissions at one place within the system can be offset by
increased emissions elsewhere in the system. In such a system, the only direct way of reducing
emissions is therefore to reduce the number of allowances. The emissions trading system is explained
in greater detail in sections 4.2.3 and 4.4.2
Greenhouse gas emission allowances are not the only instrument the authorities have employed to
reduce greenhouse gas emissions from the petroleum activities on the Norwegian continental shelf.
Other key measures are the C02 tax which was introduced in 1991, a prohibition on burning of excess
gas since the 1970s and the work on connecting production facilities on the Norwegian continental
shelf to shore-based power, including in the Barents Sea. These instruments will be briefly described
in section 4.4.
Norwegian authorities have an express expectation that Norway's role as a petroleum producer shall
be combined with an ambition to be a leader in environmental and climate policy, see Report to the
Storting 28 (2010- 2011) An industry for the future - Norway's petroleum activities, page 7 (submitted
above as Exhibit 62).
4.2

Brief summary of Norway's international climate commitments

4.2.1

UN Framework Convention on Climate Change and the Kyoto Protocol

The overall legal framework for international climate work is the UN Framework Convention on
Climate Change (UNFCC). Norway ratified the agreement on 11 June 1993, see Proposition to the
Storting no. 36 (1992-93). The Kyoto Protocol is an agreement under the Convention on Climate
Change, adopted in 1997 and ratified by Norway in 2002. The agreement entails quantified emission
commitments for Norway. Measures to reduce emissions can be implemented both domestically and
in other states, among other things through allowance trading between states. This is done through
use of flexible market mechanisms established under the Protocol.
The Kyoto Protocol entered into force in 2005, and the first commitment period was from 2008 to
2012. This was settled in 2015, and Norway met both the commitment and the goal of exceeding the
emissions commitment by ten per cent. The Kyoto Protocol's second commitment period, adopted at
the meeting of the parties to the Convention on Climate Change in Doha in 2012, applies to the
period 2013 to 2020. Norway has committed itself for this period to an emissions level requiring that
emissions in 2020 be reduced by thirty per cent compared with Norway's emissions level in 1990. The
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target was part of the climate settlement in the Storting in 2012, see Recommendation to the Storting
no. 390 (2011-2012), submitted as Notice of Proceedings Exhibit 41, Part 2, which in turn builds on
the climate settlement from 2008. The second commitment period has not yet entered into force, but
Norway is following the agreement nevertheless in line with the Vienna Convention.

4.2.2

Exhibit 104:

Proposition to the Storting no. 36 (1992-93) On consent to ratification of a
framework convention on climate change of 9 May 1992.

Exhibit 105:

Proposition to the Storting no. 173 (2012-2013) Consent to approval of
amendment of 8 December 2012 in the Kyoto Protocol of 11 December 1997

The Paris Agreement

The Paris Agreement was adopted in December 2015 after several years of negotiations. The Storting
gave its consent on 14 June 2016 to Norway joining the agreement, on the basis of Proposition to the
Storting no. 115 (2015-2016), Notice of Proceedings Exhibit 35, and Recommendation to the Storting
no. 407 (2015-2016). It is intended that the Paris Agreement's regulations take over when the Kyoto
Protocol's second commitment period expires in 2020. The Paris Agreement entered into force on 4
November 2016.
Exhibit 106:

Recommendation to the Storting no. 407 (2015-2016) Recommendation
from the Energy and Environment Committee on Consent to ratification of
the Paris Agreement of 12 December 2015 under the United Nations
Framework Convention on Climate Change of 9 May 1992.

The Plaintiffs express in section 6.4.4 in the Notice of Proceedings an understanding of the Paris
Agreement which the Government of Norway has objections to. Contrary to what the Plaintiffs seem
to assume, the Agreement does not contain substantial commitments for emissions reductions for
the countries that are parties. Therefore it cannot be regarded as setting a judicially reviewable
standard for national climate policy.
The Paris Agreement contains, however, a number of legally binding, procedural commitments for the
parties. The states which have signed and ratified the Paris Agreement are obligated to determine
and communicate "nationally determined contributions", see Article 4, no. 2, first sentence. The
contributions shall be reported or updated every five years, so-called successive contributions.
Furthermore, states are obligated to obtain necessary information concerning the national
contributions, see Article 4, no. 8, account for the national contributions, see Article 4, no. 13, and
report under a special mechanism for transparency, see Article 13. The Agreement otherwise contains
collective targets and various recommendations and expectations which are not legally binding for an
individual state. The Paris Agreement is included in Notice of Proceedings Exhibit 35.
Norway has communicated to the UN a conditional commitment for an emissions reduction of at
least forty per cent in 2013 compared with 1990, see Report to the Storting no. 13 (2014-2015) New
emission commitment for Norway for 2030 – towards joint fulfilment with the EU and
Recommendation 211 (2014-2015). Norway is working for an agreement on joint fulfilment of the
climate commitment with the EU.
Exhibit 107:
Exhibit 108:

Report to the Storting no. 13 (2014-2015) New emission commitment for
Norway for 2030 – towards joint fulfilment with the EU
Recommendation to the Storting no. 211 (2014-2015).

If a joint fulfilment does not succeed, the target of at least a forty per cent emissions reduction in
2030 compared with 1990 will be Norway's nationally determined contribution to the Paris
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Agreement. The target is conditioned on access to flexible mechanisms in the Paris Agreement and
recognition of our participation in the EU's emissions trading system as a contribution to meeting the
commitment, see Norway's "Intended Nationally Determined Contribution".
Exhibit 109:

Norway's Intended Nationally Determined Contribution

In connection with consenting to ratification of the Paris Agreement, a majority in the Storting
approved a resolution to ask the Government "to arrange for Norway to ensure that climate
reductions corresponding to Norwegian emissions from 1 January 2030, and that climate neutrality
can be achieved through the European Union's emissions trading scheme, international cooperation
on emissions reductions, allowance trading and project-based cooperation." This was in line with the
proposal presented by the Committee in Recommendation to the Storting no. 407 (2015-2016), page
7 (Defence Exhibit 106), see pages 6, 7 and 9, on the basis of Proposition to the Storting no. 115
(2015-2016) (Notice of Proceedings Exhibit 35).
4.2.3

EU Emissions Trading System

"EU Emissions Trading System" is the name of the market for the purchase and sale of greenhouse gas
emission allowances among businesses conducting emission regulated activities in Europe. that are
required to surrender emissions allowances. The system was established by Directive 2003/87/EC,
and the framework conditions for the market are laid down through regulatory acts. The trading
system covers emissions of greenhouse gases from about 11,000 enterprises in the EEA Area and C02
emissions from internal aviation within the EEA Area. By introducing a "ceiling" for the number of
allowances in circulation, the system ensures that the EU's emissions targets are achieved. At the
same time, the measures to cut emissions are carried out where it is most cost-effective.
Norway participates in the EU's emissions trading system through the EEA Agreement. The Emissions
Trading Directive has been implemented in Norwegian law in the form of the Norwegian Greenhouse
Gas Emission Trading Act and related regulations, see section 4.4.2 below. In July 2015, the EU
Commission presented proposed regulations for the fourth phase of the emission trading system,
which covers the period 2021-2030. The proposal builds upon the existing system and does not lay
the groundwork for major changes.
4.3

Relationship between Norwegian petroleum policy and climate policy

The relationship between petroleum policy and climate policy is a large and complex subject. It has
been high on the political agenda for many years, and work is being done continuously at the
technical, administrative and political level to achieve the objectives the Storting has set. As
mentioned by way of introduction, there is a fundamental distinction made between:
(i)

National emissions from the petroleum activities on the Norwegian continental shelf.

(ii)

Global emissions as a result of oil and gas from the Norwegian continental shelf being
exported and burned abroad.

It is the first category which is a part of the national climate policy and which Norway is obligated
under international law to manage. The individual state where the petroleum products are used is
responsible for the second category. This fundamental distinction and its meaning for national
prioritisations can be traced back to Report to the Storting no. 46 (1988-89), Environment and
Development - Norway's follow-up of the report of the World Commission on Environment and
Development (Notice of Proceedings Exhibit 39).
The petroleum activities on the Norwegian continental shelf are responsible for a considerable part of
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the total Norwegian greenhouse gas emissions. Based on many assessments, deliberations and
debates, Norwegian authorities have gradually developed a regulatory regime which limits these
emissions. The Storting has been heavily involved in this process. In addition to the consideration of
Report to the Storting no. 28 (2010-2011) An industry for the future - Norway's petroleum activities
(submitted as Exhibit 62 above), the climate settlements from 2007 and 2012 are the centre of
attention. See Report to the Storting no. 34, Chapter 12 (Notice of Proceedings Exhibit 40).
Recommendation to the Storting no. 145 (2007-2008), p. 20, Report to the Storting 21 (2011-2012)
"Norwegian climate policy", Chap. 5.2, and Recommendation to the Storting no. 390 (2011-2012)
(Notice of Proceedings Exhibit 41, Part 2).
Report to the Storting no. 21 (2011-2012) Norsk klimapolitikk ("Norwegian climate policy") is listed as
Exhibit 24 on page 24 in the Notice of Proceedings. We have not found the document in what we
have received. Therefore, for the sake of order the document is submitted here, together with other
documents mentioned in the previous paragraph which have not been submitted with the Notice of
Proceedings.
Exhibit 110:

Recommendation to the Storting no. 145 (2007-2008), p. 20-21

Exhibit 111:

Report to the Storting no. 21 (2011-2012) Norsk klimapolitikk ("Norwegian
climate policy")

In connection with the Storting's consideration of the climate settlement in 2012, the Committee
stated the following regarding domestic discharges from the petroleum activities, see
Recommendation to the Storting no. 390, (2011-2012), page 15:
The Committee points out that the petroleum sector is subject to strong financial
instruments through both taxes and allowances. This means that the petroleum
activities pay a higher price for their greenhouse gas emissions than other industries.
[...]
The Committee points out that even though oil and gas production on the
Norwegian continental shelf is a significant contributor to our national greenhouse
gas emissions, the emissions per unit produced of oil and gas from the Norwegian
continental shelf are considerably lower than most other petroleum provinces in the
world. The Committee also points out that Norwegian gas plays an important role in
reducing Europe's greenhouse gas emissions by replacing coal-fired power plants
which have considerably higher greenhouse gas emissions per unity of energy. A
majority of the Committee, all except the Members from the Norwegian Progress
Party, point out that the most important instruments for reducing the greenhouse
gas emissions which the Norwegian petroleum activities entail are the European
Emissions Trading System and the CO2 tax on the Norwegian continental shelf, which
puts a price on CO2 emissions. [...]
As a result of this work, the current situation is that "the Norwegian continental shelf has the
strongest climate measures in the world", see Recommendation to the Storting no. 382(2014-2015),
included as Exhibit 64 above, page 12. The authorities limit emissions of greenhouse gases from the
sector through allowances, taxes and direct regulations. Within the frameworks the authorities set, it
is up to the companies to search for, develop and extract the resources that are profitable for the
firms themselves and for society as a whole.
As mentioned, the most important instruments in Norwegian climate policy are the C02 tax and the
duty to surrender emission allowances. These cross-sectoral financial instruments put a price on
emissions of greenhouse gases and thus contribute to changing production and consumption patterns
over time. Taxes and the duty to surrender emission allowances provide incentives for emission
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reduction being carried out at the lowest possible cost to society, including the development and use
of new technology. In addition to allowances and taxes, other means are used such as direct
regulation, standards, agreements and subsidies for emissions-reducing measures. Efforts in research
and development are also important. Over eighty per cent of the greenhouse gas emissions in
Norway are currently subject to the C02 tax and/or the duty to surrender emission allowances, see
Report to the Storting no. 13 (2014-2015), pages 18 and 20, submitted as Exhibit 107 above.
An example of how the issues around national emissions from petroleum production on the
Norwegian continental shelf are also submitted to the Storting outside the climate settlements is the
consideration of the Government's status report in 2015 for oil and gas activities in connection with
the proposition on development of the Johan Sverdrup field, see Proposition to the Storting no. 114
(2014-2015), pp. 43-44 and Recommendation to the Storting (2014- 2015) (submitted as Exhibits 63
and 64 above). The recommendation from the Committee states, among other things (p. 12):
The Committee points out at the Norwegian continental shelf has the strongest climate
measures in the world. The C02 tax and allowance price result in a high price on CO2 on
the Norwegian continental shelf, so that incentives are created for technology
development and emissions reductions. This has made it cost effective to develop and
put to use technology which is estimated to have reduced emissions by 5 million tonnes
annually.
A majority of the Committee, the Members from the Norwegian Labour Party, the
Norwegian Conservative Party and the Norwegian Progress Party, point out that a
politically directed reduction in the development of Norwegian reserves will be
compensated by increased production in other petroleum provinces to meet the
demand, which in turn will lead to higher emissions from production.
A different majority, all except the Member from the Norwegian Green Party, also point
out that the objective of Norway being a low-emissions society in 2015 makes it
necessary to continue the work on reducing emissions. The prohibition on burning of
excess gas and taxes on greenhouse gas emissions, along with the duty to surrender
emission allowances, shall be continued. Work on energy efficiency and use of
renewable energy instead of fossil energy on the fields must continue, including with
support from the range of policy instruments.
A third majority, the members from the Norwegian Labour Party, the Norwegian
Conservative Party, the Norwegian Progress Party, the Norwegian Christian Democratic
Party, the Norwegian Centre Party and the Norwegian Liberal Party, have ambitions on
behalf of Norwegian petroleum activities. The industry has a challenge in making it
possible to achieve the objectives without putting our climate targets at risk. The
answer lies in new technology. If Norwegian oil and gas are to supply some of the
energy the world needs in the 2050s, then development of low-emissions technology is
required.
A fourth majority, the members from the Norwegian Labour Party, the Norwegian
Conservative Party, the Norwegian Progress Party, the Norwegian Christian Democratic
Party and the Norwegian Centre Party, point out that several different initiatives have
been put in motion in the Norwegian oil and gas industry to reduce greenhouse gas
emissions and rationalise energy consumption. The C02 tax and the duty to surrender
emissions allowances shall continue to be the most important instruments for
implementing climate measures in the industry. At the same time, this majority wishes
to point out that it is in the industry's own interest, from both a cost and a competitive
perspective, to lead the way in the work on producing oil and gas with a low carbon
footprint and low emissions.
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4.4

National measures. Key instruments for reducing greenhouse gas emissions from
Norwegian petroleum activities

4.4.1

C02 tax

The framework for the tax is laid down in the Act relating to tax on discharge of C02 in the petroleum
activities on the continental shelf, while the rate is set each year in the national budget. The purpose
of the tax is to contribute to cost-effective reductions of C02 emissions. The C02 tax currently covers
about sixty per cent of Norwegian emissions of greenhouse gases. In 2016, the tax varies from just
under NOK 30 per tonne of C02 equivalents (natural gas used by industries subject to the duty to
surrender emissions allowances) to NOK 436 per tonne of C02 equivalents (natural gas used on the
continental shelf).
The introduction of a C02 tax in 1991 has contributed to a number of emissions-reducing measures on
the Norwegian continental shelf: improving energy efficiency, capture and storage of C02 at Sleipner
and Snøhvit and technology which made it possible to extinguish the gas flares. The last of these is a
solution in which the gas flare is automatically lit when it is necessary for safety to burn the gas, see
Report to the Storting no. 28 (2010-2011), p. 116 (submitted as Exhibit 62 above).
It has been estimated that current climate instruments and early introduction of the C02 tax will
reduce the Norwegian greenhouse gas emissions by 17-20 million tonnes in 2020, compared with
following a course without these measures, see Report to the Storting no. 113 (2014-2015)
(submitted as Exhibit 107 above).
4.4.2

Duty to surrender emissions allowances

A greenhouse gas emissions trading market is simply based on setting a limit for how much the total
emissions of greenhouse gases within the allowance system shall be in a certain period. This limit is
usually called the "cap" and determines the greenhouse gas effect in the allowance system. The
authorities allocate emissions allowances corresponding to the cap. The emissions allowances are
allocated free of charge or are sold. Selling the allowances has the advantage of the system not
having distorting effects on industry and it provides revenue to the state. The price of an emissions
allowance is decided in the market and will depend on the cap, economic activity and how
inexpensively the firms with a duty to surrender emissions allowances manage to reduce emissions.
A firm which can reduce emissions less expensively than the applicable allowance price will choose to
implement emissions reductions. Firms possessing more allowances than they have emissions can sell
these to another firm which cannot reduce emissions as inexpensively. In a well-functioning
allowance system, emissions reductions in one activity will lead to emissions increasing
correspondingly at other places within the allowance system. Consequently, additional measures
within activities in Norway which are subject to a duty to surrender allowances could reduce
Norwegian emissions, but it will correspondingly increase the emissions from activities subject to a
duty to surrender allowances in Europe as long as the cap is not reduced. Should more countries
introduce additional measures regarding activities in sectors subject to a duty to surrender
allowances, it will contribute to reducing the allowance price further and thereby reduce the
incentives for technology development financed by industry itself. At the same time, development of
new technology in Norway can contribute to reducing the emissions outside the system and
contribute to faster conversion to use of more climate-friendly technologies, see Report to the
Storting no. 21 (2011-2012), page 98 (submitted as Exhibit 111 above).
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Prohibition on burning of excess gas

Burning of excess gas has been prohibited on the Norwegian continental shelf since the 1970s.
Burning of excess gas – which is a major source of emissions many places in the world – is only
allowed for safety reasons. For resource management reasons, a solution for associated gas has been
required for all fields since the start of petroleum activities in Norway (selling to a market, selling to
other fields or re-injection in the reservoir). Extensive burning of gas flares - a practice with large
related emissions which is seen in many other petroleum-producing countries - has therefore never
been a solution used on the Norwegian continental shelf. Burning of gas in a flare or cold ventilation,
other than what is necessary to protect normal operations, is not permitted under the Norwegian
Petroleum Act without approval from the Ministry of Petroleum and Energy.
4.4.4

Shore-based power

Shore-based power is considered for all new construction and major renovations on the continental
shelf. This has contributed to several fields having decided to meet their energy needs with
shore-based power. However, such major measures could have negative effects on the power system
on land and must therefore be assessed in each individual instance. A solution using shore-based
power presumes that development of sufficient new power has been secured or that an adequate
new grid system is established so that regional imbalances do not arise at the time of expansion. At
the same time, biodiversity and the costs of the measure must be considered.
4.4.5

Other measures

Utilising economies of scale which also facilitate energy-efficient operation has always been an
important consideration for the activity on the continental shelf. New construction must be based on
the best available technology, see Norwegian Pollution Regulations § 36-10. In addition, knowledge
and competence are actively stimulated in the petroleum sector in order to develop technology and
find solutions which limit emissions of greenhouse gases. There are many examples of new
techniques and methods which result in low emissions being developed and put to use on the
Norwegian continental shelf during the last few decades. The technology development on the
Norwegian continental shelf also contributes to such solutions having greater opportunities to
succeed in other oil and gas producing countries.

5

ARTICLE 112 OF THE NORWEGIAN CONSTITUTION

5.1

Introduction

The Plaintiffs' claim that the decision on allocating the 23rd round is invalid is on the whole based
directly on the Constitution, more specifically Article 112. It is primarily argued that the decision is
invalid because it conflicts with a material limitation which it is claimed Article 112 of the Constitution
establishes, and alternatively that it is invalid because it suffers from a procedural error in failing to
comply with the strict requirements for assessment which are alleged to result from Article 112 of the
Constitution.
In the Government of Norway's view, the lawsuit rests on an incorrect interpretation of Article 112. In
general, the interpretation is markedly instrumentalist, and it seeks to give the provision a much
wider scope than what can be rooted in the sources of law. More specifically, the Government will
argue, among other things, that no absolute material limitation can be inferred from the provision,
and that the procedural requirements which may be said to result from Article 112 in the relevant
area have been taken care of through applicable rules and practice for impact assessments,
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consultation, etc., which have been followed to the letter in the matter. The Government will also
point out that what results from Article 112, third paragraph, is an obligation for the authorities to
take "measures", and that a number of such measures have been taken which are directly or
indirectly relevant to the matter.
If the Government is correct in its interpretation of Article 112, the application of the law to the facts
will be quite different in content and character to what has been set out in section 9 of the Notice of
Proceedings. Accordingly, this is a case in which the interpretation of the key provision not only
decides the outcome of the case but also what is the legally relevant subject for assessment and the
relevant facts.
Article 112 of the Constitution is a relatively new provision. It was introduced in 1992 as Article 110b.
In connection with the constitutional reform in 2014, it was carried forwards as Article 112, with a
somewhat different wording in the third paragraph. The sources of law related to the provision are
clear and relatively limited. The preparatory works from 1992 and 2014 are concise. The provision has
been invoked to a limited extent in practice and never in an instance similar to this one. The provision
has been written about somewhat in theory, but recently in particular, this has been characterised to
a considerable degree by de lege ferenda (what the law ought to be) assessments.
The concise and general wording of Article 112, combined with the limited sources of law, means that
there is still considerable ambiguity and disagreement regarding its correct interpretation. This
applies not only to the specific details but also the fundamental question of whether Article 112 taken
as a whole has a clear legal essence, and in such case where it lies on the scale between legally
binding rule and political manifesto.
The Government of Norway's view is that Article 112 clearly is legally binding on the authorities and
not just a political manifesto. This has been clear right from 1992 and was emphasised with the
change to the third paragraph in 2014. The question is, however, what the specific legal content is including which duties can be inferred for the authorities, and the degree to which this grants private
right s which can be invoked before the courts, and which the courts might use as a basis for review
of decisions taken by the administration or act promulgated by the Storting.
The Government's fundamental perspective on the interpretation of Article 112 is that it should not
be stretched further than there is a clear basis for in the sources of law. The provision is worded
differently than the traditional rights provisions, and this is a conscious choice. The drafters of the
Constitution have intended to establish overarching goals for environmental policy and to stipulate
that the authorities have a duty to take measures to attend to these. But the drafters of the
Constitution have clearly not intended to juridify the many complicated issues that typically arise in
environmental matters, nor the balancing and prioritising which the authorities must do between
environmental considerations and other legitimate societal considerations and interests.
The specific interpretation of Article 112 raises a number of legal questions which will be illuminated
during the case before the Court, to the extent it is necessary to take a position in the lawsuit. The
following are some brief preliminary elements, with the right reserved to develop this more
specifically during the proceedings.
By way of introduction, it will also be noted that one can imagine Article 112 being invoked in several
different contexts - as an interpretation factor when applying other legislation, as a basis for halting
planned measures, as a basis for reviewing the validity of administrative decisions or as a basis for
judicial review of the Storting's legislation. The relevant subject for assessment will depend to some
degree on the context. In this case, Article 112 has been invoked in a case involving the validity of an
administrative decision taken though a Royal Decree. At the same time, it involves a matter which has
been specifically assessed – and voted on – by the Storting on several occasions. Accordingly, this is a
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case about judicial review of both the executive and the legislative powers, and this has significance
for the subject of assessment under Article 112.
5.2 The Government of Norway's views on the interpretation of Article 112
Article 112 is worded as follows:
Every person has the right to an environment that is conducive to health and to a natural
environment whose productivity and diversity are maintained. Natural resources shall be
managed on the basis of comprehensive long-term considerations which will safeguard this
right for future generations as well.
In order to safeguard their right in accordance with the foregoing paragraph, citizens are
entitled to information on the state of the natural environment and on the effects of any
encroachment on nature that is planned or carried out.
The authorities of the state shall take measures for the implementation of these principles.
As shown, the article has three paragraphs. The first paragraph is very open and generally worded
and indicates the "right" which all have to an environment and a natural environment. It is also
established that natural resources shall be managed in a manner which safeguards this right. The next
two paragraphs are intended to put into practice the first paragraph. The second paragraph is more
specific and grants citizens a right to knowledge which is complied with through legal rules regarding
environmental impact assessments and environmental information. The third paragraph imposes on
the authorities (after the 2014 amendment) a duty to "take measures" to implement the principles in
the first and second paragraphs.
The provision was inserted in the Constitution in 1992 as a new Article 110 b, after a proposal from
Einar Førde and Liv Aasen (Document no. 12:15 (1987-1988) pp. 34-35). It was indicated in the
proposal what type of legal content the paragraph was intended to have:
The constitutional guidance will have legal effect in several ways. The Constitution takes
precedence over other legislation if there is a conflict. It will also have great weight when
interpreting ordinary legislation. A directive on environmental protection will also be normative
for administrative practice
All three of our alternatives entail an obligation for the authorities to provide more specific
guidance necessary to implement the principles in the constitutional directive. The specific
content in and the scope of the principles which we are proposing to establish in the
Constitution shall be specified through rules laid down by the authorities. [...]
In those instances where environmental protection considerations are not incorporated in
legislation, the opportunity should nevertheless be created for individuals or organisations who
have a legal interest under ordinary procedural rules to have their rights reviewed by the courts
pursuant to direct authorisation in the Constitution.
In the recommendation from the Standing Committee on Foreign Affairs and Constitutional Affairs,
Recommendation to the Storting no. 163 (1991-92), this is repeated at page 6:
The Committee points out that the principles in the first and second paragraph of the
constitutional proposal will have legal significance in several ways. It will be a
constitutionally-established guideline for the Storting's legislative authority in this area, and it
will also be an important factor in the interpretation of the regulations which the Storting itself
has adopted or authorised. The principles will also put restraints on the administration by
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providing guidance when an administrative body exercises discretionary authority.
The principles will also be those to be applied when it comes to environmental problems
which the legislators have not taken a position on.
The constitutional proposal's third paragraph means that the authorities will adopt
specific provisions to implement the principles in the first and second paragraphs. The
Committee points out that this means that the specific substantive requirements for
environmental measures will be determined through the Storting's lawmaking and other
rulemaking. [...]
The Committee wishes to point out that there is a duty in the third paragraph of the
constitutional proposal for the lawmaking authorities to ensure that environmental
considerations are incorporated in the law in all relevant areas of society.
The Committee wishes to emphasise that where the Storting provides such rules, it will be
these which shall be relied on in any cases before the courts.
In connection with the comprehensive constitutional reform in 2014, the provision was carried
forwards as a new Article 112, and the third paragraph was amended. The preparatory works for the
amendment are relatively brief and comprise only a small part of the far broader constitutional
reform, which mainly involved completely different questions. No special examination and broader
assessment of the "environmental article" was involved. The statements which are found in the
preparatory works are not entirely unambiguous. But as the Government understands them, the main
purpose in amending the third paragraph was to render visible the legal essence of the paragraph,
and thus make it more operative. The purpose was not to change the nature of the rule or alter the
substantive content in the first and second paragraphs. This is apparent from the justification that
was provided by the Storting Members who presented the proposed amendment as "Constitutional
Proposal 31" in Document no. 12:31 (2011-2012), p. 199:
The Committee finds there is little doubt that this provision on the part of the Storting was
intended to be a legally binding provision and not merely a manifesto.
In the Committee's view, Article 110 b, first paragraph, has been worded satisfactorily and this
provision should therefore be carried forwards. The Committee proposes that the provision be
moved to Article 112 and that the new Article 112 acquires a new third paragraph to clarify the
duty for the authorities to comply with the principles in the first paragraph regarding taking
adequate and necessary measures to protect the environment.
For the specific justification, refer to Document 16 (2011-2012), pp. 242 et seq.
Against this background, the Government will argue that Article 112 still has a different character
than the more traditional rights provisions in the Constitution. It is clearly "legally binding", but that
does not mean that it grants individuals a right to a particular environmental condition, or protection
against measures and decisions which the responsible authorities have arrived at after a reasonable
process. The legal requirement is (i) that the Storting shall attach importance to the considerations
the Article safeguards as a "constitutionally established guideline" in its legislative activity, and (ii)
that the administration shall attach importance to this as a "guideline" in the exercise of discretion. In
addition, the Article has importance (iii) as a factor in interpretation. All of this may be reviewed by
the courts. But once the legislature or the administration has brought in and attached importance to
environmental considerations, then it is not the intention that the courts shall go in and overrule the
substantive assessments which have been made, or the balancing and prioritising which have been
done between environmental considerations and other societal considerations.
Where the legislature has provided rules in a particular area, and in connection with that has included
as a guideline the considerations which Article 112 safeguards, it is quite clear in the Government's
view that such rules in acts or regulations in principle must be regarded as exhaustive, and they may
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not be set aside or supplemented with instrumentalist inferences from the wording in Article 112,
other than as a factor in interpretation.
Only if the legislature has not taken a position on an environmental question can there be room,
according to the preparatory works, to invoke Article 112 directly in the courts, as its own authority
for deciding the legal questions which may arise. In such cases, what will be determinative after the
clarification in 2014, in the Government's view, will be whether the authorities have complied with
the duty to take "measures" to implement the principles indicated in the first and second paragraphs.
If they have already taken such measures, in the Government's view the courts may not set aside
decisions or official actions with the justification that the measures do not go far enough, for
example, or where there is substantive disagreement with the balancing which has been done
between environmental measures and consideration for other societal interests.
In connection with this, the Government also wishes to point out that Article 112, first paragraph,
second sentence, shows that "Natural resources shall be managed on the basis of comprehensive
long-term considerations which will safeguard this right for future generations as well." The provision
does not prohibit utilisation of natural resources but assumes to the contrary that it will be done, so
long as it is done in a way which takes the environment into account. This includes, of course, the oil
and gas resources, which for a long time had been Norway's most important natural resources from
an economic perspective when Article 110b was first adopted. If it had been believed that the article
could be invoked as a basis for halting decisions on opening new fields or awarding licences, it is
unlikely that it would have obtained a majority in the Storting, much less a constitutional majority.
In the following section the Government will explain in greater detail how the regulations and
measures which are the basis for the awarding of production licences in the 23rd licensing round fulfil
the authorities' duty under Article 112, third paragraph. It will be done primarily with reference to the
regulations which the Storting and the Government have adopted for the petroleum activities on the
Norwegian continental shelf, as well as the many measures, studies and assessments which have
been done pursuant to these, with regard to petroleum activities in general, the Barents Sea in
particular and the 23rd round specifically.
Before we go into this in more detail, it must be emphasised, however, that looking at the petroleum
sector in isolation in this manner is a narrower subject for assessment than what Article 112 sets up.
Even though the reference to "the environment" and "the natural environment" in Article 11 clearly
can include climate issues, climate changes are by their nature different and far more complex than
traditional environmental problems - and they are both trans-boundary and trans-sector in nature.
Furthermore, it is a fundamental principle in climate policy that measures which in themselves are
negative for the climate (lead to increased emissions) can be compensated for with measures which
are positive (lead to less emissions) in other areas of society or in other geographic areas, nationally
or internationally. The "climate settlements" which the Storting has adopted in recent years also have
an obvious character of being broad political compromises, in which various questions from various
areas are seen in context, including petroleum policy. Accordingly, this area cannot be looked at in
isolation from other policy areas. This must therefore also apply to the duty to take "measures"
pursuant to Article 112, which in other words can be met even if the climate measures taken are in
entirely different areas than the petroleum sector. In the view of the Government, this illustrates how
Article 112 is especially poorly suited in the climate area as a legal basis for reviewing the validity of
specific decisions.
5.3

The regulations and measures required for petroleum activities satisfy the requirements
under Article 112 of the Constitution

As mentioned by way of introduction, the Plaintiffs' assertions of claimed environmental impacts fall
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into three main categories in the Government's view:
(i) Traditional environmental impacts from exploration and development and operation of any
fields which may be developed and produced in the production licences included in the 23rd
round, including questions about emissions, the ice edge, particularly vulnerable areas, etc.
(ii) Norwegian (national) air emissions of CO2 and other gases which can affect the climate as a
result of future development and operation of any fields which may be developed and
produced in the production licences included in the 23rd round.
(iii) Global emissions as a result of oil and gas which may be produced at fields in the production
licences included in the 23rd round being exported and burned in other countries at some
time in the future.
The Government will argue in general that legislation has been provided and measures have been
taken for all three of these categories, in order to attend to consideration for the environment, which
clearly fulfil the duties which may be inferred from Article 112. And this is what is the legally correct
subject for assessment in the case - not the assertions about substantive and procedural
requirements which the Plaintiffs attempt to infer from Article 112.
For the first two categories, the Government will show that the relationship to Article 112 is primarily
taken care of through the regulations which apply to the petroleum activities and the impact
assessments and consultations which must be done pursuant to these regulations, as described above
in section 3, and which have been followed completely in the proceedings which have led up to the
23rd licensing round.
In the assessment of which environmental measures the Storting has considered necessary in
petroleum policy, the rule regarding an obligation for impact assessments in section 3-1 of the
Norwegian Petroleum Act plays a central role. According to this provision, before opening new areas
"an evaluation shall be undertaken of the various interests involved in the relevant area", which shall
include "an assessment ... of the impact of the petroleum activities on trade, industry and the
environment, and of possible risks of pollution". In the comments on the provision in Proposal to the
Odelsting no. 43 (1995-96), the Ministry assessed the relationship to Article § 110 b of the
Constitution and stated about this:
In 1992, the Constitution acquired a new provision in Article 110 b. The provision establishes
that assessments shall be done of the environmental impacts of measures which may have an
effect on the environment. The assessment shall arrange for information for citizens and create
a basis for their participation in the decision process. The Ministry finds that section 3-1
satisfies the requirements Article 110 b of the Constitution establishes.
This was subsequently used as a basis in the adoption of the act in the Storting and shows how the
then Article 110 b was used as a guideline by the legislature. This means first that section 3-1 must be
seen as the legislature's specific regulation of the duty resulting from Article 112 which
operationalises this duty in connection with opening new areas for petroleum production. Second,
section 3-1 must also be seen as an exhaustive regulation of the requirements set by Article 112, so
that as a general rule there is no basis for supplementing section 3-1 with additional requirements
directly based on Article 112. In other words, if the authorities have fulfilled the duties resulting from
section 3-1 of the Norwegian Petroleum Act, there is a strong legal presumption that they have
fulfilled their duty under Article 112 of the Constitution.
The duties which result from section 3-1 of the Norwegian Petroleum Act have clearly been fulfilled in
the Government's view as regards the sea areas in which the blocks in the 23rd round are located.
The Barents Sea South was opened in 1989, prior to adoption of the Norwegian Petroleum Act, but as
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shown in section 3.4 above, comprehensive environmental impact assessments were done at that
time which have been supplemented later with other assessments, partly in connection with
awarding of licences, partly in connection with development of new fields and partly in other
contexts, including the preparation of management plans, etc. And prior to the opening of
the Barents Sea South-east in 2013, a long series of impact assessments were done pursuant to
section 3-1, which were sent out for consultation and thoroughly evaluated, as described in section
3.5.
In addition to the impact assessments and the consultations in connection with the opening of the
Barents Sea South and the Barents Sea South-east, the Government will also cite the specific
assessments that were done in connection with the 23rd licensing round, as described above in
chapter 3.7, and not least the political assessments and balancing of environmental and climate
considerations in the 23rd round which the Storting did on several occasions in the period 2014-2016,
as described in section 3.8.
Furthermore, the Government will point out that if commercially exploitable finds should be made on
any of the blocks included in the 23rd round, this will lead to a new process under chapter 4 of the
Norwegian Petroleum Act, with additional impact assessments and consultations, before consent to
production and development may be granted. If the result of the assessments indicates it, measures
will be taken which remedy any unfavourable impacts from the production activity. Examples of such
measures can be requirements for positioning production apparatuses so as to protect environmental
values, requirements for altering route selections for pipelines for the same reason, or shore-based
power to the field in the production phase.
As regards national greenhouse gas emissions as a result of activity at the blocks covered by the 23rd
licensing round - category (ii) - the Government will also point out that in connection with the
opening of the Barents Sea South-east in 2013, a special assessment was done of what regular air
emissions the petroleum activity in this area would generally lead to. In addition, the Government will
point out that future national emissions from the blocks in question will be included in the national
regime for limiting emissions from the continental shelf, as described above in sections 4.3 and 4.4,
and where through the years a long series of measures has been taken which clearly satisfy the
requirements set by Article 112.
As regards category (III) - global effects as a result of oil and gas which may be produced at fields in
the production licences included in the 23rd round being exported and burned in other countries at
some time in the future - the Government will as previously mentioned point out that under the
international climate regime these are not emissions which Norway as a state is responsible for. That
is the reason that this is not something which is investigated and evaluated as a stage in the
petroleum policy, neither when opening new areas nor announcing new licensing rounds.
In the Government's view, Article 112 of the Constitution cannot be interpreted so that it establishes
any requirements for "measures" to compensate for the climate effect of oil and gas which are
exported from Norway and burned other places in the world. First, it raises questions about the
territorial extent of the Article. Second, it raises the complicated question of what the net climate
effects of the Norwegian exports actually are. Third and most important is that the entire
international and international law climate cooperation based on the principle that the responsibility
for emissions lies with the state where the use occurs. If Article 112 is interpreted in light of the Paris
Agreement and other international law agreements, this argues therefore against Article 112
establishing any duty for Norwegian authorities to take measures in order to compensate for the
effect of oil and gas exports to other countries. Said another way, it is not natural to interpret Article
112 in such a way that it obligates Norwegian authorities to find the answer to the impact of other
countries' greenhouse gas emissions.
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Having said this, the Government will point out at the same time that Norwegian authorities are
actually taking a number of measures to contribute to international climate cooperation and
reduction of global emissions. Norway is a driving force internationally in climate policy, through
international cooperation and international and national measures. Norway also actively support the
EU's climate policy and has tied itself to this through the EEA Agreement. To the extent it might be
thought that Article 112 imposes on Norwegian authorities a duty to take measures to counteract
climate changes globally, then the Government will argue that this has clearly been met in a legal
sense. Whether the measures are adequate is a technical and political question, which the courts
neither legally nor actually are in a position to review.
Based on this, the Government will argue that consideration for Article 112 has been fully attended to
in the proceedings which led to the decision on the 23rd licensing round.
5.4

Other comments on the Plaintiffs' legal arguments

To this point, the validity of the decision on the 23rd licensing round has been assessed against what
in the Government's view is the legally correct subject for assessment under Article 112. If this is
found to be the case, there is no reason to go into most of the arguments which the Plaintiffs have
presented.
Therefore, these will only briefly (and secondarily) be commented on in the following.
In the Notice of Proceedings it is argued in section 9.2 that Article 112 must be interpreted so that it
contains a substantive limit which for certain types of environmentally harmful measures is absolute,
while for other, less extensively harmful measures is relative, so that proportional encroachments
may be permitted after a detailed assessment, in each case if they are justified by legitimate
considerations.
As shown above, the Government primarily does not think that there is a basis on sources of law
either in the wording, preparatory works or other sources to claim that Article 112 contains such an
absolute substantive limit which can be invoked before the courts as a basis for claiming that specific
decisions are invalid. Alternatively, the Government will argue that the 23rd licensing round under
any circumstance is far from being such an absolute substantive invalidity limitation.
The Plaintiffs' instrumentalist approach to Article 112 is particularly clear at the bottom of page 39 in
the Notice of Proceedings, and later at page 43, where among other things it is argued that
"economic objectives (in a broad sense)" are not legitimate in an assessment under Article 112, and
that a proportionality assessment must be set up regarding whether "the advantages of the decision
are sufficiently great to compensate for the environmental disadvantages of the decision". What the
Plaintiffs do here is logical in a sense - for once an absolute substantive limitation is read into Article
112, then an exemption rule must also be read in for when measures may nevertheless be permitted.
And so an exemption doctrine loosely inspired by the European Human Rights Court or the EU/EEA
Court, with a doctrine about "legitimate considerations" and "proportionality", can apparently seem
natural. But the reality is, first, that there is no support in the sources of law for such an
interpretation. From a legally pragmatic perspective, the Constitution's Article 112 is not constructed
as a prohibition/exemption rule, nor is it natural to interpret it that way on the basis of its wording
and composition. Second, the doctrine regarding proportionality and legitimate considerations which
the Plaintiffs apparently rely on has been developed in a different legal context (the European Human
Rights Court or the EU/EEA) and is not suited to the subject for assessment for which Article 11 lays
the groundwork.
In the Government's view, the instrumentalist exemption doctrine which the Plaintiffs are compelled
to construct after an absolute legal limitation has been read into Article 112 is itself an argument for
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why this cannot be a correct understanding of the Article.
At page 40 in the Notice of Proceedings, the Plaintiffs use the "precautionary principle" to infer "a
more general rule that reverses the burden of proof", which is if "after an overall assessment of the
evidence, there is a reasonable likelihood that the Licensing Decision will have a given negative
environmental impact", then a burden of proof is imposed on the Government to prove that the
opposite is more likely. This is again a purely instrumentalist construction, without any legal support
in Article 112. With respect to Article 112, the main point must be the opposite - that if the
authorities have taken "measures" under the third paragraph intended to look after environmental
purposes, then there must be a strong presumption that the duty under the Article has been fulfilled.
At page 41, the Plaintiffs read into Article 112 a principle of non-discrimination, as an argument for
the proposition that any environmental effects in other countries must have equally great importance
as effects in Norway. In response to this, the Government will note that the geographic scope of
Article 112 has not been clarified neither in the wording nor other sources, and that this raises
unresolved questions about how far it may be given application to environmental impacts which do
not occur on Norwegian territory, which the Government if necessary will reserve the right to come
back to. But to tie this to a non-discrimination principle not laid down in the law (with a citation to
section 2, no. 6 of the Norwegian Pollution Control Act) is again an example of the Plaintiffs' creative
and instrumentalist approach.
In Section 9.3 of the Notice of Proceedings, the Plaintiffs argue in the alternative that the awarding of
production licences in the 23rd licensing round is invalid as a result of procedural errors. It is asserted
that pursuant to Article 112 of the constitution, a stringent assessment requirement must apply for
decisions which may have serious environmental impacts.
For the Government, the point is that the assessments which must be done pursuant to chapters 3
and 4 of the Norwegian Petroleum Act, and the assessments which are actually done regularly in
connection with management plans, climate negotiations in the Storting, etc., satisfy the
requirements under Article 112 of the Norwegian Constitution. As the Government sees it, the
question in this context is not whether the requirements resulting from Article 112 of the Constitution
have been met, but whether the procedural requirements resulting from the Norwegian Petroleum
Act have been, as these must be interpreted in light of Article 112. The Government's view is that this
is the case. We refer here to the account in section 3 above of the process which led to awarding of
production licences in the 23rd licensing round.

6

OTHER POINTS

The Government of Norway agrees that the Plaintiffs have standing and a legal interest in the
lawsuit. The case is not suitable for judicial mediation.
The scope of the case is apparently large based on the quantity of documents in the Notice of
proceedings and the Defence. However, the Government thinks that the quantity of legally relevant
facts and law is not as large as might be the impression. The Government therefore thinks that it will
be sufficient if 3-4 days are set aside for trial in the case, which then must be divided approximately
equally between the parties.
The Government will come back to any presentation of witnesses in the case.
From the Government's point of view, the case is ready to be set down for trial.
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PLEA

The Government of Norway through the Ministry of Petroleum and Energy submits the following
plea:
1. The Government of Norway through the Ministry of Petroleum and Energy is to be found not
liable.
2. The Government of Norway through the Ministry of Petroleum and Energy is to be awarded
legal costs in the case.

One copy of the Notice of Defence is being sent to the Court. Two copies are being sent to
Advocate Hambro and Advocate Feinberg, respectively.
Oslo, 14 December 2016
OFFICE OF THE ATTORNEY GENERAL OF NORWAY

Attorney General
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